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CASES  IN  THE  KING  S  BENCH, 

one  cause  of  action,  and  that  was  a  debt  unde 
the  finding  was,  in  fact,  although  not  in  expres 
finding  upon  the  common  counts  only.  [Zit 
You  should  apply  to  the  judge  (a)  to  amend 
tea,  if  it  is  incorrect  (A).  Lord  Denman,  C.  J. 
take  the  finding  to  have  been  as  it  is  stati 
postea.]  The  judge  has  referred  the  defends 
court  by  an  indorsement  upon  the  postea.  It  is 
that  the  under-sheriff  had  no  right  to  alter  the  pc 
has  done ;  but  even  if  he  had  such  a  right,  stil 
ferred  the  whole  matter  to  this  Court,  it  is  hop< 
Court  will  be  of  opinion  that  the  verdict  ought  t 
the  7th  count  only.  The  jury  gave  the  plaintif 
amount  for  which  the  machine  was  sold,  which 
derstanding  of  every  person  must  mean  that  the} 
the  special  contract.  The  Court  of  Requests 
given  in  evidence  at  the  trial,  and  was  a  good 
the  action  under  the  general  issue.  Parker  v. 
Barney  v.  Tubb{d),  Taylor  v.  Blair  (e). 

Lord  Dbnman,  C.  J.- — The  question  whethe 
was  properly  obtained  and  ought  to  be  made  ab 
pends  upon  the  question,  whether  the  action  was 
under  405.  It  is  quite  clear  that  the  action  is 
within  the  meaning  of  the  act,  but  it  is  also  for 
more.  There  was  a  special  contract  stated  in  t 
tion,  and  it  is  very  possible  that  the  jury  may  ha 


(a)  i.  e.  the  sheriflf's  "  deputy  or 
judge,"  before  whom  the  cause 
was  tried,  by  virtue  of  S  &  4  IF. 
4,  c  49,  8.  17.  The  Courts  use 
the  same  language  in  speaking  of 
the  person  before  whom  a  cause  is 
tried,  whether  he  is  one  of  the 
judges  of  the  superior  Courts  sit- 
ting under  a  writ  of  nisi  prius, 
or  an  under-sheriff  sitting  under  a 
writ  of  trial. 

(6)  The  power  of  amending  the 


postea,  though  vested 

out  of  which  the  nis 

issues,  and  to  which 

with  the  postea  indoi 

rally,  for  the  sake  of 

exercised  by  the  jud 

ing  tried  the  cause, 

sion  of  the  material 

the  amendment  is  fn 

(c)  1  East,  352. 

\d)  2  H.  Bla.  350, 

(f)3T.  R.452. 


iing's  bench, 
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EA8TER  TERM,   IV  WILL.  IV.' 

the  special  contract  broken,  and  have  also  thought  til 
plaintiff  had  not  sustained  any  damage  in  respect  i 
breach.  We  cannot  speculate  upon  what  passed  i 
minds  of  the  jury,  nor  can  we  enter  into  that  wh 
stated  to  have  taken  place  with  the  under-sheriff  wi 
spect  to  the  alteration  of  the  postea,  but  we  must  tal 
postea  as  we  find  iL  From  that  it  appears  that  the  r 
was  for  a  debt  and  abo  for  the  breech  of  a  special 
tract,  and  therefore  the  case  is  not  within  the  act. . 

LiTTLVDiiLE,  J. — ^There  is  a  special  contract  in  the  d 
ration^  and  evidence  given  in  support  of  the  claim  ma 
it.  We  cannot  say  that  the  jury  meast  to  find  onl 
SBoney  had  and  received. 

Williams,  J.*--!  am  of  the  same  opinion.  The  < 
which  have  been  quoted  are  very  different  from  the  prei 
Here  there  is  a  special  count  and  a  general  verdict.  T 
is  no  suggestion  that  the  special  count  was  introduce! 
contrivance  in  order  to  evade  the  provisions  of  the  Cou 
Requests*  Act  In  the  evidence  there  was  enough  to  s 
that  the  special  count  was  not  colourably  introduce! 
order  to  take  away  the  operation  of  the  statute.  I  tl 
that  this  case  does  not  come  within  the  act,  and  there 
that  the  rule  ought  to  be  discharged. 

Rule  discharge! 


Rex  v.  Biers  and  another. 

Indictment  for  a  conspiracy.  The  first  count  chai 
that  the  defendants,  well  knowing  that  one  A.  JS.  was 
proprietor  of  a  certain  licensed  stage-carriage,  up"^ 

oftiios  oontrmty  to  a  certain  act,  knowing  that  tb^ 
set  it  mentioned  as  an  act  passed  in  the  seoon^ 
jadpnentwas  arrested.   An  act  passed  in  a  sesst« 
inav,in  pleading,  be  described  as  an  act  passed  in 
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CASES 


i 

ARGUED  AND  DEtERMINED  " 

IN   THE 

COURT  OF  KING'S  BENCB, 

IN 

HILARY  TERM, 

IN  THK  FOURTH  YEAR  OF  THE  REIOK  OF  WILLIAM  IV. 


REGULiE  GENERALES, 

Made  pursuant  to  Statute  3  &  4  WiU.  4,  c.  42,  s.  1 ; — presented 
to  Parliament,  5th  February,  1834. 


HUary  Term,  m  William  4.— 1834.  1834. 


Whereas  it  is  provided  by  the  stat  3  &  4  WilL  4,  c.  42,       Rxouljk 
s.  1,  That  the  Judges  of  the  Superior  Courts  of  Common  Law    Gekeralbs. 
at  Westminster,  or  any  eight  or  more  of  them,  of  whom  the  Reciul  of  aa- 
chiefs  of  each  of  the  said  Courts  should  be  three,  should  and  ^^tj  to  alter 
might  by  any  Rule  or  Order  to  be  from  time  to  time  by  them  ™«^«  «'  P**»<>- 
made,  in  term  or  vacation,  at  any  time  within  five  years  from  '"^    ^' 
the  time  when  the  said  act  should  take  effect,  make  such 
alterations  in  the  mode  of  pleading  in  the  said  Courts,  and  in 
the  mode  of  entering  and  transcribing  pleadings,  judgments, 
and  other  proceedings  in  actions  at  law,  and  such  regulations 
as  to  the  payment  of  costs,  and  otherwise,  for  carrying  into 
eifect  the  said  alterations,  as  to  them  might  seem  expedient ; 
which  Rules,  Orders,  and  Regulations,  were  to  be  laid  before 
both  Houses  of  Parliament,  as  therein  mentioned,  and  were 
not  to  have  effect  until  six  weeks  afler  the  same  should  have 
been  so  laid  before  both  Houses  of  Parliament,  but,  afler  that 
time,  should  be  binding  and  obligatory  on  the  said  Courts,  and 
all  other  Courts  of  Common  Law,  and  be  of  the  like  force  and 
effect,  as  if  the  provisions  contained  therein  had  been  expressly 
enacted  by  parliament. 
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Provided  that  no  such  Rule  or  Order  should  have  the  effect  of 
depriving  any  person  of  the  power  of  pleading  the  general 
issue,  and  of  giving  the  special  matter  In  evidence  in  any  case 
wherein  he  then  was,  or  thereafler  should  he  entitled  so  to  do 
hy  virtue  of  any  act  of  parliament  then  or  thereafter  to  be  in 
force. 

It  19  THEREFORE  Ordered,  That  from  and  after  the  first  day  of 
Easter  Term  next  inclusive,  unless  parliament  shall  in  the 
meantime  otherwise  enact,  the  following  Rules  and  Regula- 
tions, made  pursuant  to  the  said  statute,  shall  be  in  force : — 


Title  of  plead- 
ing and  date  of 
entry. 


Continuance! 
abolished  except 
upon  jury  pro- 
cess. 


Pais  darrein 
continuance. 


Accompanying 
affidavit. 


Dale  of. entry 
of  judgment. 


Nunc  pro  tunc. 

Warrant  of 
attorney. 

Recital  of  ex- 
tended powers 
of  amendment 
under  3  and  4 
Wiil.  4,  c.  4«, 
s.  23. 


First— GENERAL  RULES  AND  REGULATIONS. 

1 .  Every  pleading,  as  well  as  the  declaration,  shall  he  entitled 
of  the  day  of  the  month  and  year  when  the  same  was  pleaded, 
and  shall  bear  no  other  time  or  date ;  and  every  declaration,  and 
other  pleading,  shall  also  be  entered  on  the  record  made  up  for 
trial,  and  on  the  judgment  roll,  under  the  date  of  the  day  of  the 
month  and  year  when  the  same  respectively  took  place,  and 
without  reference  to  any  other  time  or  date,  unkas  otherwise 
specially  ordered  by  the  Court  or  a  Judge. 

2,  No  entry  of  continuances  by  way  of  imparlance,  curia  advi- 
sari  vult,  vicccotnes  non  misit  brtce^  or  otherwise,  shall  be  made 
upon  any  record  or  roll  whatever,  or  in  the  pleadings,  except  the 
jurata  ponitur  in  respectu,  which  is  to  be  retained. 

Provided  that  such  Regulation  shall  not  alter  or  affect  any  ex- 
isting rules  of  practice,  as  to  the  times  of  proceeding  in  the  cause. 

Provided  also,  that  in  all  cases  in  which  a  plea  puis  darrein 
continuance,  is  now  by  law  pleadable,  in  Banc  or  at  Nisi  Prius, 
the  same  defence  may  be  pleaded,  with  an  allesation  that  the 
matter  arose  dfler  the  last  pleading,  or  the  isstlTng  of  the  jury 
process,  as  the  case  may  be. 

Provided  also,  that  no  such  plea  shall  be  allowed,  iltUeia 
accompanied  by  an  affidavit,  that  the  matter  thereof  Arose  Within 
eight  days  next  before  the  pleading  of  such  plea,  or  utlless  the 
Court  or  a  Judge  shall  otherwise  order. 

d.  All  judgments,  whether  interlocutory  or  final,  shall  be 
entered  of  record  of  the  day  of  the  month  and  year,  whether  in 
term  or  vacation^  when  signed,  and  shall  not  have  relation  to  any 
other  day. 

Provided  that  it  shall  be  competent  for  the  Court,  or  a  Judge, 
to  order  a  judgment  to  be  entered  nunc  pro  tunc, 

4.  No  entry  shall  be  made  on  record  of  any  warrants  of  attor- 
ney to  sue  or  defend. 

5.  And  whereas,  by  the  mode  of  pleading  hereinafter  pre- 
scribed, the  several  disputed  fkcts  material  to  the  merits  of  the 
case  will,  before  the  trial,  be  brought  to  the  notice  of  the  respec- 
tive parties,  more  distinctly  than  heretofbre ;  and  by  the  said 
act  of  the  8  &  4  fHlL  4,  c.  42,  s.  23,  the  powers  of  amendttient 
at  the  trial,  in  cases  of  variance  in  particulars  not  material  to  the 
merits  of  the  case,  are  greatly  enlarged ;  several  counts  sbidl  not 
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be  IkDowed,  unlets  a  distinct  subject-matter  of  complaint  is  in-        1834. 
tended  to  be  established  in  respect  of  eacb^  nor  shall  several       v.«^v^o 
pleas,  or  avowries,  or  cognizances,  be  allowed,  unless  a  distinct       Hboula 
ground  of  answer  or  defence  is  intended  to  be  established  in    GkNERALu. 
resvect  of  each.  Several  coants 

Therefore  counts,  founded  on  one  and  the  same  principal  mat-  or  pleas,  kt,t 
ter  of  complaint,  but  varied  in  statement,  description^  or  circum*  on  one  and  U»e 
stances  only,  are  not  to  be  allowed.  "■'"®  "»«"««"• 

Ex.  gr.    Counts  founded  upon  the  same  contract,  described  Contract  con- 
in  one  as  a  contract  without  a  condition,  and  in  another  as  a  con-  d»|ion*l  or  ab- 
tract  with  a  condition,  are  not  to  be  allowed,  for  they  are  founded  •°'"'*' 
on  the  same  subject-matter  of  complaint,  and  are  only  variations 
in  the  statement  of  one  and  the  same  contract. 

So  counts  for  not  giving,  or  delivering,  or  accepting  a  bill  of  Spenal  and 
exchange  in  payment,  according  to  the  contract  for  sale  for  goods  §Xerv!*    "" 
idd  and  delivered,  and  for  the  price  of  the  same  goods  to  be 
paid  in  money,  are  not  to  be  allowed. 

So  counts  for  not  accepting  and  paying  for  goods  sold,  and  for  Special  and 
te  price  of  the  same  goods  as  goods  bargained  and  sold,  are  not  geoeral  bargaiii 
tobTaUowed.  ^  ^  -'^^-^^• 

But  counts  upon  a  bill  of  exchange  or  promissory  note,  and  Counts  on  bill 
for  the  consideration  of  the  bill  or  note  in  goods,  mone}^,  or  .[^^n  ronsi- 
otherwise,  are  to  be  considered  as  founded  on  distinct  subject-*  deration,  al- ' 
matters  of  complaint,  for  the  debt  and  the  security  are  different  lowed. 
contracts ;  and  such  counts  are  to  be  allowed. 

Two  counts  upon  the  same  policy  of  insurance  are  not  to  be  Policy  of  in- 
aUowed.  "'•*°^- 

But  a  count  upon  a  policy  of  insurance,  and  a  count  for  money 
had  and  received,  to  recover  back  the  premium,  upon  a  contract 
implied  by  law,  are  to  be  allowed. 

Two  counts  on  the  same  charter-party  are  not  to  be  allowed.    Charter-party. 

But  a  count  for  freight  upon  a  charty-party,  and  for  fVeight  ProraUitinerii. 
pro  ratd  itincris,  upon  a  contract  implied  by  law,  are  to  be  allowed. 

Counts  upon  a  demise,  and  for  use  and  occupation  of  the  same  Rent,  and  use 
land,  for  the  same  time,  are  not  to  be  allowed.  "\*^  occupation. 

In  actions  of  tort  for  misfeasance,  several  counts  for  the  same  Misfeasance, 
injury,  varying  the  description  of  it,  are  not  to  be  allowed. 

In  Uie  like  actions  for  nonfeasance,  several  counts,  founded  on  Nonfeasance. 
varied  statements  of  the  same  duty,  are  not  to  be  allowed. 

Several  counts  in  trespass  for  acts  committed  at  the  same  time  Trespass. 
and  place  are  not  to  be  allowed. 

Where  several  debts  are  alleged  in  indebitatus  assumpsit  to  be  What  shall 
due  in  respect  to  several  matters— e*.  gr.  for  wages,  work  and  "'^"^//„°j*l| 
labour  as  a  hired  servant,  work  and  labour  generafiy,  goods  sold  [^tus  count!  *" 
and  delivered,  goods  bargained  and  sold,  money  lent,  money 
fsidf  money  had  and  received,  and  the  like,  the  statement  of 
each  debt  is  to  be  considered  as  amounting  to  a  several  count, 
within  the  meaning  of  the  rule  which  forbids  the  use  of  several 
coontSt  though  one  promise  to  pay  only  is  alleged  in  considera- 
tion of  all  the  debts. 

Provided  that  a  count  for  money  due  on  an  account  stated  may  Account  stated. 
be  joiaed  with  any  other  count  for  a  money  demand^  though  it 
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my  not  be  intended  to  establish  a  distinct  subject-uiatter  of 
GOinplaint  in  respect  of  each  of  such  counts. 

The  rule  which  forbids  the  use  of  sevend  counts,  is  not  to  be 
considered  as  precluding  the  pbintiff  from  alleging  more  breaches 
than  one  of  the  same  contract  in  the  same  count. 

Ex,  gr.  Pleas,  avowries,  and  cognizances,  founded  on  one 
and  the  same  prindpal  matter,  but  varied  in  statement,  descrip- 
tion, or  circumstances  only,  (and  pleas  in  bar  in  replevin  are 
within  the  rule,)  are  not  to  be  allowed. 

Pleas  ofsohit  ad  diem  and  of  sohit  post  diem  are  both  pleas  of 
payment,  varied  in  the  circumstance  of  time  only,  and  are  not  to 
be  allowed. 

But  pleas  of  payment  and  of  accord  and  satisfaction,  or  of  re* 
lease,  are  distinct,  and  are  to  be  allowed. 

Pkas  of  an  agreement  to  accept  the  security  of  A»  B.  in  dis* 
charge  of  the  plaintiff's  demand,  and  of  an  agreement  to  accept 
the  security  of  C.  D.  for  the  like  purpose,  are  also  distinct,  and 
to  be  allowed. 

But  pleas  of  an  agreement  to  accept  the  security  of  a  third 
perKm  in  discharge  of  the  plaintiff's  demand,  and  of  the  same 
agreement,  describing  it  to  be  an  agreement  to  forbear  for  a 
time,  in  consideration  of  the  same  security,  are  not  distinct;  far 
they  are  only  variations  in  the  statement  of  one  and  the  same 
agreement,  whether  more  or  less  extensive,  in  consideration  of 
the  same  security,  and  not  to  be  allowed. 

In  trespass  quare  clausmH /regit  ^  pleas  of  soil  and  freehold  of 
the  defendant  in  the  hcus  in  quoy  and  of  the  defendant's  right  to 
an  easement  there,  pleas  of  right  of  way,  of  common  of  pasture, 
of  common  of  turbary,  and  of  common  of  estovers,  are  distinct, 
and  are  to  be  allowed. 

But  pleas  of  right  of  common  at  all  times  of  the  year,  and  of 
such  right  at  particular  times,  or  in  a  qualiOed  manner,  are  not 
to  be  allowed. 

So  pleas  of  a  right  of  way  over  the  loots  m  quoj  varying  the 
termini  or  the  purposes,  are  not  to  be  allowed. 

Avowries  for  distress  for  rent,  and  for  distress  for  damage 
feasant,  are  to  be  allowed. 

But  avowries  for  distress  for  rent,  varying  the  amount  of  rent 
reserved,  or  the  times  at  which  the  rent  is  payable,  are  not  to  be 
allowed. 

The  examples  in  this  and  other  places  specified,  are  givoi  aa 
some  instances  only  of  the  application  of  the  Rules  to  which  they 
relate,  but  the  principles  contained  in  the  Rules  are  not  to  be 
considered  as  restricted  by  the  examples  specified. 

6.  Where  more  than  one  count,  plea,  avowry,  or  cognizance 
shall  have  been  used  in  apparent  violation  of  the  preceding  Rule, 
the  opposite  party  shall  he  at  liberty  to  apply  to  a  judge,  sug- 
gesting that  two  or  more  of  the  counts,  pleas,  avowries,  or  cog-^ 
nizances  are  founded  on  the  same  subject-matter  of  complaint, 
or  ground  of  answer  or  defence,  for  an  order  that  all  the  counts, 
pleas,  avowries,  or  cognizances,  introduced  in  violation  of  the 
Rule,  be  struck  out  at  the  cost  of  the  party  pleading,  whereupon 
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the  Judge  shall  order  accordingly,  unless  he  shall  he  satisfied,         1834. 
upon  cause  shown,  that  some  distinct  suhject-matter  of  complaint       \^0^^,^^j 
is  bondfide  intended  to  be  established  in  respect  of  each  of  such       Regul* 
counts,  or  some  distinct  ground  of  answer  or  defence  in  respect     Generales. 
of  each  of  such  pleas,  avowries,  or  cognizances,  in  which  case  he 
shall  indorse  upon  the  summons,  or  state  in  his  order,  as  the  case 
may  be,  that  he  is  so  satisfied  ;  and  shall  also  specify  the  counts, 
pleas,  avowries,  or  cognizances  mentioned  in  such  application 
which  shall  be  allowed. 

7.  Upon  the  trial  where  there  is  more  than  one  count,  plea,  Costi  of  plead- 
avowry,  or  cognizance  upon  the  record,  and  the  party  pleading  ings  tad  evi- 
fails  to  establish  a  distinct  subject-matter  of  complaint  in  respect  dence. 
of  each  count,  or  some  distinct  ground  of  answer  or  defence  in 
respect  of  each  plea,  avowry,  or  cognizance,  a  verdict  and  judg- 
ment shall  pass  against  him  upon  each  count,  plea,  avowry,  or 
cognizance  which  he  shall  have  so  failed  to  establish,  and  he  shall 
be  liable  to  the  other  party  for  all  the  costs  occasioned  by  such 
count,  plea,  avowry,  or  cognizance,  including  those  of  the  evi- 
dence as  well  as  those  of  the  pleadings ;  and  further,  in  all  cases 
in  which  an  application  to  a  Judge  has  been  made  under  the  pre- 
ceding Kule,  and  any  count,  plea,  avowry,  or  cognizance  allowed 
as  aforesaid,  upon  the  grouna  that  some  distinct  subject-matter 
of  complaint  was  himdjide  intended  to  be  established  at  the  trial 
in  respect  of  each  count  so  allowed,  or  some  distinct  ground  of 
answer  or  defence  in  respect  of  each  plea,  avowry,  or  coffnizance 
so  allowed,  if  the  Court  or  Judge,  before  whom  the  trial  is  had, 
shall  be  of  opinion  that  no  such  distinct  subject-matter  of  com- 
plaint was  fxmdjidt  intended  to  be  established  in  respect  of  each 
count  so  allowed,  or  no  such  distinct  ground  of  answer  or  defence 
in  respect  of  each  plea,  avowry,  or  cognizance  so  allowed,  and 
shall  so  certify  before  final  judgment,  such  party  so  pleading 
shall  not  recover  any  costs  upon  the  issue  or  issues  upon  which 
he  succeeds,  arising  out  of  any  count,  plea,  avowry,  or  cognizance, 
with  respect  to  which  the  Judge  shall  so  certify. 

8.  The  name  of  a  county  shall  in  all  cases  be  stated  in  the  Venne. 
margin  of  a  declaration,  and  shall  be  taken  to  be  the  venue  in- 
tended by  the  plaintiff;  and  no  venue  shall  be  stated  in  the  body 

of  the  declaration,  or  in  any  subsequent  pleading. 

Provided,  that  in  cases  were  local  description  is  now  required,  Local  deicrip* 
such  local  description  shall  be  given.  tion. 

9.  In  a  plea  or  subsequent  pleading  intended  to  be  pleaded  in  Coromencement 
bar  of  the  whole  action  generally,  it  shall  not  be  necessary  to  use  and  prayer  of 
any  aUegation  of  actionem  nan,  or  to  the  like  effect,  or  any  prayer  judgment.  ' 

of  judgment,  nor  shall  it  be  necessary  in  an^  replication  or  subse- 
quent pleading,  intended  to  be  pleaded  in  maintenance  of  the 
whole  action,  to  use  any  allegation  of  precludi  non,  or  to  the  like 
effect,  or  any  prayer  of  judgment;  and  all  pleas,  replications,  and 
subsequent  pleadings,  pleaded  witliout  such  formal  parts  as 
aforesaid^  shall  be  taken,  unless  otherwise  expressed,  as  pleaded 
respectively  in  bar  of  the  whole  action,  or  in  maintenance  of  the 
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whole  action.    Provided,  that  nothing  herein  contained  ahall  ev* 
tend  to  cases  where  an  estoppel  is  pl^ded. 

10.  No  formal  defence  shall  be  requnred  in  a  plea,  and  it  shaH 
commence  as  follows : 

The  said  defendant  by  bis  attorney  [or,  "  in  perwn/'  &c.] 

says,  that 

1 1.  It  shall  not  be  necessary  to  state  in  a  second  or  other  plea 
of  avowry,  that  it  is  pleaded  by  leave  of  the  Court,  or  according 
to  the  form  of  the  statute,  or  to  that  effect. 

12.  No  protestation  shall  hereafter  be  made  in  any  pleading, 
but  cither  party  shall  be  entitled  to  the  same  advantage  in  that« 
or  other  actions,  as  if  a  protestation  had  been  made. 

IS.  All  special  traverses,  or  traverses  with  an  inducement  of 
affirmative  matter,  shall  conclude  to  the  country. 

Provided  that  this  regulation  shall  not  preclude  the  opposite 
party  from  pleading  over  to  the  inducement,  when  the  traverse 
18  immaterial. 

14.  The  form  of  a  demurrer  shall  be  as  follows: 

The  said  defendant,  by  his  attorney  [or,  *'  in  penon,"  U^f 

or,  **  plaintiff"]  says  that  the  declaration,  for,  *'  plea,"  &c.]  is  not  sufficient 
in  law  ;*-sbowing  the  special  causes  of  demurrer,  if  any. 

The  form  of  a  joinder  in  demurrer  shall  be  as  follows : 
The  said  plaintin,  [ovt  "  defendant"]  says  that  the  declaration  [arf  "  plea,'* 
kc."]  is  sufficient  in  law. 

15.  The  entry  of  proceedings  on  the  record  for  trial,  or  on  the 
judgment  roll,  (according  to  the  nature  of  the  case,)  shall  be 
taken  to  be,  and  shall  be  in  fact,  the  first  entry  of  the  proceed- 
ings in  the  cause,  or  of  any  part  diereof,  upon  record,  and  no  fees 
shall  be  payable  in  respect  of  any  prior  entry  made,  or  supposed 
to  be  made,  on  any  roll  or  record  whatever. 

16.  No  fees  shall  be  charged  in  respect  of  more  than  one  issue 
by  any  of  the  officers  of  the  Court,  or  of  any  Judge  at  the  assises^ 
or  any  other  officer,  in  any  action  of  assumpsit,  or  in  any  action 
of  debt  on  simple  contract,  or  in  any  action  on  the  case. 

17.  When  money  is  paid  into  Court,  such  payment  shall  be 
pleaded  in  all  cases,  and  as  near  as  may  be  in  the  following  formi 
mutatu  mutandis : 

The  day  of 

The  defendant  by  his  attorney, 

[or,  "  in  person,"  &c.]  says,  that  the  plaintiff  ought  not  further 
to  maintain  bis  actioa,  because  the  deifendant  now  brings  «nla 
Court  die  sum  of  £  ready  to  be  paid  to  the  plaintiff.    And 

the  defendant  further  says,  that  the  plaintiff  has  not  sustained  damages 
[uTt  in  aetiom  of  debt,  *'  that  he  is  not  indebted  to  the  plaintiff,"]  to  a 
greater  amount  than  the  said  sum,  &c.  in  respect  of  the  cause  of  action  in 
the  declaration  mentioned,  and  this  he  is  iieady  to  verify ;  wherefore  ha 
prays  judgment  if  the  plaintiff  ought  further  to  maintain  his  action. 

18.  No  Rule  or  Judge's  order  to  pay  money  into  Court  shall 
be  necessary,  except  under  the  3  &  4  JVilL  4,  c.  42,  s.  81,  but 
the  money  shall  be  paid  to  the  proper  officer  of  each  Court,  who 
shall  give  a  receipt  for  the  amount  in  the  margin  of  the  plea,  and 
the  said  sura  shall  be  paid  out  to  the  plaintiff  on  demand. 
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19.  The  idwntif,  after  tb^  Mmry  of  »  plea  of  payment  of       1834. 
money  ijnto  Court,  shall  be  at  liberty  to  reply  to  the  fiame,  by       s^fviv' 
atceptinff  th$  aw»  «o  paid  iqtP  Court  in  iUU  satisfaction  and  dis-      j^^vi^m 
oharg^  of  the  cau«e  of  action  in  respect  of  which  it  has  been  paid    Qenehales. 
in,  and  b«  ahall  be  at  liberty  in  that  case  to  tax  his  costs  of  suit,  Replication  to 
and  in  ot^  pf  non-payment  thereof  within  forty-eight  hours,  to  pieaof  paj^ment 
sign  judgment  for  his  cosu  of  suit  so  tasked,  or  the  plaintiff  may  of  munejr  into 
re^ly  "  that  he  has  sustained  damages,  [or,  *  that  the  defendant  Court. 

it  mdebted  to  him,'  as  the  case  may  6e,]  to  a  greater  amount  than 
die  said  sum,"  and  in  the  event  of  an  issue  thereon  being  found 
fi>r  the  defendant,  the  defendant  shall  be  entitled  to  judgment 
and  hia  costs  of  suit. 

20.  In  all  cases  under  the  3  &  4  Will.  4,  c.  42,  s.  10,  in  which,  Nonjoinder. 
after  a  plea  in  abatement  of  the  non-joinder  of  another  person, 

the  plamtiff  shall,  without  having  proceeded  to  trial  on  an  issue 
thereon,  commence  another  action  against  the  defendant  or 
defendants  in  the  action  in  which  such  plea  in  abatement  shall 
have  been  pleaded,  and  the  person  or  persons  named  in  such 
plea  in  abatement  as  joint  contractors,  the  commencement  of  the 
declaration  shall  be  in  the  following  form : 

(Venue) — A.  B,,  by  £.  F.  his  attorney,  [or,  "  in  his  own  proper  person/' 
occ]  complains  of  C.  D.  and  G.  H.  who  have  been  summoned  to  answer 
tb«  said  if.  B„  tod  which  C.  D.  hu  heretofore  pleaded  in  abatement  the 
Bon-jotBder  of  the  said  G.  H,  &c.  (The  sfune  form  to  be  used  mutatis 
asiitoJidii  in  cases  of  arrest  or  detainer.) 

21.  In  all  actions  by  and  against  assignees  of  a  bankrupt  or  Derivative  title 
insolvent,  or  executors  or  administrators,  or  persons  authorized  ^  be  specially 
by  act  of  parliament  to  sue  or  be  sued  as  nominal  parties,  the  <*cnicd. 
character  m  which  the  plaintiff  or  defendant  is  stated  on  the 

record  to  sue  or  be  sued,  shall  not  in  any  case  be  considered  as 
la  issue,  unless  specially  denied. 

PLEADINGS  IN  PARTICULAR  ACTIONS. 

I.   A8SI71fP8I7. 

1.  In  all  actions  of  assumpsit,  except  on  bills  of  exchange  and  pieaof  non 
promissory  notes,  the  plea  of  ntm  assumpsit  shall  operate  only  as  assumpsit, 
a  denial  in  fiu;t  of  the  express  contract  or  promise  alleged,  or  of 
the  matters  of  ihct  from  which  the  contract  or  promise  alleged 
maybe  implied  by  law. 

Em.  gr^    In  an  action  on  a  warranty,  the  plea  will  operate  as  Examples  of 
a  dental  of  the  fact  of  the  warranty  having  Ineen  given  upon  the  operation  of 
alleged  consideration,  but  not  of  the  breach;  and  in  an  action  on  several  pleas, 
a  poliev  of  insurance,  of  the  subscription  to  the  alleged  policy  by 
the  defendant,  but  not  of  the  interest,  of  the  commencement  of 
the  risk,  of  the  loss,  or  of  the  alleged  compliance  witli  warranties. 

In  actions  against  carriers  and  other  bailees  for  not  delivering 
or  not  keeping  goods  safe,  or  not  returning  them  on  request,  and 
in  actions  agamst  agents  for  not  accounting,  the  plea  will  operate 
as  a  denial  of  any  express  contract  to  the  effect  alleged  m  the 
declaration,  and  of  such  bailment  or  employment  as  would  raise 
II  promiao  ia  hw  to  the  eSect  alleged,  but  not  of  the  breach. 
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In  an  action  of  indebitatus  assumpsit  for  goods  sold  and  deli- 
vered, the  plea  of  non  assumpsit  will  operate  as  a  denial  of  the 
sale  and  delivery  in  point  of  fact;  in  the  like  action  for  money 
had  and  received,  it  will  operate  as  a  denial  both  of  the  receipt 
of  the  money  and  the  existence  of  those  facts  which  make  such 
receipt  by  the  defendant  a  receipt  to  the  use  of  the  plaintiff. 

2.  In  all  actions  upon  bills  of  exchange  and  promissory  notes, 
the  plea  of  non  assumpsit  shall  be  inadmissible.  In  such  actions, 
therefore,  a  plea  in  denial  must  traverse  some  matter  of  fact ; 
e.  g.  the  drawing  or  making,  or  indorsing,  or  accepting,  or  pre- 
senting, or  notice  of  dishonour  of  the  bill  or  note. 

3.  In  every  species  of  assumpsit,  all  matters  in  confession  and 
avoidance,  including  not  only  those  by  way  of  discharge,  but 
those  which  show  the  transaction  to  be  either  void  or  voidable  in 
point  of  law,  on  the  ground  of  fraud  or  otherwise,  shall  be  specially 
pleaded.  Ex.  gr.  infancy,  coverture,  release,  payment,  perform- 
ance, illegality  of  consideration  either  by  statute  or  common  law, 
drawing,  indorsing,  accepting,  &c,  bills  or  notes  by  way  of  ac- 
commodation, set-off,  mutual  credit,  unseaworthiness,  misrepre- 
sentation, concealment,  deviation,  and  various  other  defences 
must  be  pleaded. 

4.  In  actions  on  policies  of  assurance,  the  interest  of  the 
assured  may  be  averred  thus : — **  That  A,,  £.,  C.  and  D.  or  some 
or  one  of  them,  were  or  was  interested,  &c. ;"  and  it  may  also 
be  averred,  *'  that  the  insurance  was  made  for  the  use  and  bene- 
fit, and  on  the  account  of  the  person  or  persons  so  interested." 


Nil  debet. 

Nunqaam  in- 
debitatus. 


II.    IN  COVENANT  AND  DEBT. 

Non  cstfactam.  1.  In  debt  on  specialty,  or  covenant,  the  plea  of  non  est  factum 
shall  operate  as  a  denial  of  the  execution  of  the  deed  in  point  of 
fact  only,  and  all  other  defences  shall  be  specially  pleaded, 
including  matters  which  make  the  deed  absolutely  void,  as  well 
as  those  which  make  it  voidable. 

2.  The  plea  of  nil  debet  shall  not  be  allowed  in  any  action. 

3.  In  actions  of  debt  on  simple  contract,  other  than  on  bills  of 
exchange  and  promissory  notes,  the  defendant  may  plead  that 
"  he  never  was  indebted  in  manner  and  form  as  in  the  declara-* 
tion  alleged,"  and  such  plea  shall  have  the  same  operation  as  the 
plea  of  non  assumpsit  in  indebitatus  assumpsit^  and  all  matters  in 
confession  and  avoidance  shall  be  pleaded  specially,  as  above 
directed  in  actions  of  assumpsit. 

4.  In  other  actions  of  debt,  in  which  the  plea  of  nil  debet  has 
been  hitherto  allowed,  including  those  on  bibs  of  exchange  and 
promissory  notes,  the  defendant  shall  detiy  specifically  some  par- 
ticular matter  of  fact  alleged  in  the  declaration,  or  plead  spe- 
cially in  confession  and  avoidance. 


Trarerse,  or 
avoidanee. 


III.   DETINUE. 


Non  detinet.        .  ^^^  P^^^  ^^  "^^  detinet  shall  operate  as  a  denial  of  the  deten-^ 
tion  of  the  goods  by  the  defendant,  but  not  of  the  plaintiff's  pro^ 
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pcrty  thcTein ;  and  no  other  defence  than  such  denial  shall  be        1834. 
admissible  under  that  plea.  v^v^^ 

Reouljs 
IV.  IK  CASE.  Gbnerales. 

1.  In  actions  on  the  case,  the  plea  of  not  guilty  shall  operate  ^^^  guilty,  in 
as  a  denial  only  of  the  breach  of  duty,  or  wrongful  act  alleged  to  ctae. 
have  been  committed  by  the  defendant,  and  not  of  the  facts  stated 
in  the  inducement,  and  no  other  defence  than  such  denial  shall 
be  admissible  under  that  plea ;  all  other  pleas  in  denial  shall  take 
issue  on  some  particular  matter  of  fact  alleged  in  the  declaration. 
Es.gr.     In  an  action  on  the  case  for  a  nuisance  to  the  occupa-  Natsance. 
tion  of  a  house,  by  carrying  on  an  offensive  trade,  the  plea  of  not 
guilty  will  operate  as  a  denial  only  that  the  defendant  carried  on 
the  Sieged  trade  in  such  a  way  as  to  be  a  nuisance  to  the  occu- 
pation of  the  house;  and  will  not  operate  as  a  denial  of  the 
pkiotifPs  occupation  of  the  house.    In  an  action  on  the  case  for  obstruction. 
obstructing  a  right  of  way,  such  pica  will  operate  as  a  denial  of 
the  obstruction  only,  and  not  of  the  plaintifTs  right  of  way.    And  Conversion. 
in  an  action  for  converting  the  plaintiflTs  goods,  the  conversion 
only,  and  not  the  plaintifTs  title  to  the  goods.      In  an  action  of  Slander, 
slander  of  the  plaintiff  in  his  office,  profession,  or  trade,  the  plea 
of  not  guilty  will  operate  to  the  same  extent  precisely  as  at  pre- 
sent in  denial  of  speaking  the  words,  of  speaking  them  maliciously, 
and  in  the  sense  imputed,  and  with  reference  to  the  plaintifTs 
office,  profession,  or  trade,  but  it  will  not  operate  as  a  denial  of 
the  fact  of  the  plaintiff  holding  the  office,  or  being  of  the  profes- 
sion or  trade  alleged.     In  actions  for  an  escape,  it  will  operate  Escape. 
as  a  denial  of  the  neglect  or  default  of  the  sheriff,  or  his  officers, 
but  not  of  the  debt,  judgment,  or  preliminary  proceedings.     In  Carrier. 
this  form  of  action  against  a  carrier,  the  plea  of  not  guflty  will 
operate  as  a  denial  of  the  loss  or  damage,  but  not  of  the  receipt 
of  the  goods  by  the  defendant  as  a  carrier  for  hire,  or  of  the 
purpose  for  which  they  were  received. 

2.  All  matters  in  confession  and  avoidance  shall  be  pleaded  Matters  in 
specially,  as  in  actions  of  assumpsit.  avoidance. 

V.   IN  TU8PAS5. 

1.  In  actions  of  trespass  quare  clausum /regit ,  the  close  or  place  Name  or  abut« 
in  which  &c.  must  be  designated  in  the  declaration  by  name  or  tals  of  dose, 
abuttals,  or  other  description,  in  failure  whereof  the  defendant 

may  demur  specially. 

2.  In  actions  of  trespass  ^are  clausum /regit,  the  plea  of  not  Not  guilt?,  in 
guilty  shall  operate  as  a  denial  that  the  defendant  committed  the  clausum  frcgit. 
trespass  alleged  in  the  place  mentioned,  but  not  as  a  denial  of  the 
plaintifTs  possession,  or  right  of  possession  of  that  place,  which, 

if  intended  to  be  denied,  must  be  traversed  specially. 

3.  In  action^  of  trespass  de  bonis  asportatis^  the  plea  of  not  i^ot  guilty,  in 
guilty  shall  operate  as  a  denial  of  the  defendant  having  committed  bonis  asportatis; 
the  trespass  alleged,  by  taking  or  damaging  the  goods  mentioned, 

but  not  of  the  plaintiflrs  property  therein. 
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4.  Where  in  an  action  of  trespass  qvare  clavsum  fregHt  A# 
defendant  pleads  a  right  of  way  with  carriages  and  cattle  and  on 
foot  in  the  same  plea,  and  issue  is  taken  thereon,  the  plea  shall 
be  taken  distributively ;  and  if  a  right  of  way  with  cattle  or  on 
foot  only,  shall  be  found  by  the  jury,  a  verdict  shall  pass  for  the 
defendant  in  respect  of  such  of  the  trespasses  proved,  as  shall  Ibe 
justified  by  the  right  of  way  so  found,  and  for  the  plaintiff,  in 
respect  of  such  of  the  trespasses  as  shall  not  be  so  justified. 

5.  And  where,  in  an  action  of  trespass  quare  clausum /regit,  the 
defendant  pleads  a  right  of  common  of  pasture  for  divers  kinds 
of  cattle,  ex,  gr.  horses,  sheep,  oxen  and  cows,  and  issue  is  taken 
thereon,  if  a  right  of  copambn  for  some  particular  kind  of  com- 
monable cattle  only  be  found  by  the  jury,  a  verdict  shall  pass 
for  the  defendant  in  respect  of  such  of  the  trespasses  proved  as 
shall  be  justified  by  the  right  of  common  so  found,  apd  for  the 
plabtiffin  respect  ot  the  trespasses  which  shall  not  be  so  justified. 

6.  And  in  all  actions  in  which  such  right  of  way  or  common 
as  aforesaid,  or  other  similar  right  is  so  pleadedt  that  the  allega^ 
tions  as  to  the  extent  of  the  right  are  capable  of  being  construed 
distributively,  they  shall  be  taken  distributively. 

Provided  nevertheless,  that  nothing  contained  in  the  5tht  6thi 
or  7th,  of  the  above-mentioned  General  Rules  and  Regulations, 
or  in  any  of  the  above-mentioned  Rules  or  Regulations  relating 
to  pleading  in  particular  actions,  shall  apply  to  any  case  in  whicn 
the  declaration  shall  bear  date  before  the  first  day  of  Easter 
Term  nejtt, 


ISSUES,  Judgments,  and  other  Proceedings,  in  Actions  com-t 
menced  by  process  under  2  IVm,  IK  c.  39,  shall  be  in  the 
several  forms  in  the  Schedule  hereunto  annexed,  or  to  tb€s 
like  effect,  mutatis  mutandis.  Provided,  that  in  case  of  noi|« 
compliance,  the  Court  or  Judge  may  give  leave  to  amend. 


No.  1. 

Form  of  an  Issu^  in  the  King't  Bsnch,  Common  Pleas,  or  Exchequer, 

In  the  King*B  Bench ;  or, 
In  the  Common  PJeas  ;  or. 
In  the  Exchequer. 

The  [dfite  of  declaration']  day  of  ia  tiie 

year  of  our  Lord  18 

Venvb. — A.  B.  by  E,  F,,  his  nttoruej,  [or,  in  his  own  proper  person,  or  by 
E,  F,,  who  is  admitted  by  the  court  here  to  prosecute  for  the  said  A.  B,,  who 
is  an  infiMit  within  the  age  of  SI  yoars,  as  the  neat  friend  of  the  said  4*  B,,  as 
the  eote  may  be,]  complains  of  C  D,,  who  has  been  summoned  to  answer  the  8ai4 
A,  B,  [or,  arrested  or  detained  in  custody,]  by  virtue  [or,  served  with  a  copy, 
■f  the  eoMO  wtay  &«,]  of  a  writ  issued  on  [date  ifjirst  mrit,]  the 
day  of  in  the  year  of  our  Lord  16        oat  of  the  Cour^  of  our  Lord 

the  King,  before  the  King  himself  at  Westmhister,  [or,  out  of  the  Court  of 
our  Lord  the  King,  before  his  Justices  at  Westminster,  or,  ont  of  the  Court  of 
our  Lord  the  King,  before  the  Barons  of  lib  Exchequer  at  Westminster,  as  the 
Bate  may  be,]    For  that 

[C(^  the  declaration  from  thete  umdi  to  the  end,  and  the  ph^  and  mbsequmu 
pleadings  to  the  joinder  of  issue,] 
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TtefevpoQ  tiM  sboriiT  it  wmwandtd  that  lie  eaoie  io  mm  Wt  qa  Um  1 884. 

^  irf  twel?e  fcc,  by  whora  &c„  uid  who  neither  ^.,  to  recosiutt       w ^ 

«ie.«beesiuwaiweU&o.  T^^ 

No.  9.  0«ilBRALU. 

Ffrm  cf  Niti  Prtui  Record  in  the  King'f  Bench,  Common  Pleat,  or  ^chequer. 

[Tks  piacita  a^e  to  he  omUted.-^Copy  the  im$  to  the  wd  of  ik€  tumd  qf 
tie  venire,  and  proceed  «$  folUtwi :] 

Afterwards  on  lite  [trfC«  rfdUtringat  or  habeas  corpora,']  day  of 
ia  the  year  the  jury  between  the  parties  aforesaid  ia  respited 

here  until  the  [reCurn  day  ofdiOrtngatorhabeat  corpora,]  day  of 
oaless  shall  first  come  on  the  [JirU  day  of  littingt  or  eoa^ 

mitsion  day  of  asilscij  day  of  at  according  to  the 

form  of  the  statute  in  such  case  made  and  provided  fbr  default  pf  the  jurors, 
becattae  none  of  them  did  appear ;  therefore  let  the  slieriflf  have  the  Dodiey 
of  the  aaid  jurors  accordingly. 

IThe  patea  U  to  be  in  th  vsual  form,'] 

No.  3. 
Form  of  Judgment  for  the  Plaintiff  in  Attumpsit. 
[Cfpy  the  imae  to  the  end  of  the  award  of  the  venire,  and  proceed  a$foU$m:1 

Afterwards  the  Jury  between  the  parties  is  respited  until  the  [return  rf 
distringas  or  habeas  corpora,]  day  of  unless  shall 

first  coroc  on  the  [day  of  sittings  or  Nisi  Prius,]  day  of  at 

according  to  tlie  form  of  the  statute  in  that  case  made  and  provided  for  default 
of  the  jurors*  becanse  none  of  them  did  appear. 

After  wards  on  the  [day  of  signing  final  judgment,]  day  of 
the  parties  aforesaid,  by  tlieir  respective  attornies  aforeaaid,  | 


[pr,  as  the 
mm  may  kie,]  and  '       before'  whom  the  said  issue  was  tried,  hath 

aam  hither  bia  record  had  before  him  ia  these  wards: 
[Copy  postea.] 
Therefore  it  is  considered  that  the  said  A.  B.  do  recover  against  the  said 
C.  D.  his  said  damages,  costs,  and  charges  by  the  jurors  aforesaid  in  form 
aforesaid  assessed  ;  and  also  £  for  his  costs  and  charges  by  the  Court 

here  adjudged  of  increase  to  the  said  A.  B,  with  his  assent ;  which  said  damages, 
costs,  and  chArgffs,  iq  the  whole,  amount  to  £        ,  and  the  said  C.  D.  in 

No.  4. 

Form  of  the  Jssue  when  it  is  directed  to  be  tried  by  the  Shmff* 

[After  the  joinder  of  issue  proceed  at  follows  t] 

And  forasmuch  as  the  sum  sought  to  be  recovered  in  this  suit,  and  indorsed 
on  the  said  writ  of  summons,  does  not  exceed  £20,  hereupon  on  the  [teste  of 
writ  rf  trial]  day  of  in  the  year  puiaiiant  to  the 

statute  in  that  case  made  and  provided,  the  sheriff  [or,  the  judge  of 
being  a  court  of  cecord  for  the  recovery  of  debt  in  the  said  couqty,  as  the  ease 
may  he*]  is  commanded  that  he  tummoii  twelve  Ua,,  who  neither  |cc.»  ^ho 
«biUJ  be  swoni  truly  to  try  the  issue  above  joined  between  the  parties  aforesaid, 
and  that  lie  proceed  to  try  such  issue  accordingly,  and  whai)  the  same  ahall 
have  been  tried,  that  be  maie  known  tp  the  Court  here  what  shall  have  bee« 
dope  by  virtue  of  the  writ  of  our  Lord  the  Jiin$,  to  him  in  that  behalf  directed, 
whh  the  finding  of  the  jury  tliereon  indorsed  on  the  day  of 

,  &c. 

No.  5. 
Formof  Writ  of  Trial. 

William  the  Fourth,  by  fitc,  to  the  sheriff  of  our  county  of  [or,  to 

the  judge  of  ,  being  a  court  of  record  for  the  recovery  of 

debt,  in  oar  county  of  ,Mthe  eate  may  be,] 
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18S4.  Whereas  A»  B.,  in  oar  Court  before  os  tt  Westoiiniter,  [er,  in  oar  Court 

i,^^^^^y        before  oor  jastices  at  Weitminster,  or,  in  our  Court  before  the  barons  of  our 
Exchequer  at  Westminster,  a$  the  cote  may  6eJ  on  the  Idate  rf first  wrU  of 
Keoul*        sttmmon5]  day  of  last,  impleaded  C.  D.  in  an  action  on  promises 

OsMSRALEs.  [<„.  a,  i}^  pQfg  y^y  5^j .  f^^  jjjQj  whereas  one  &c.  \her€  tedte  the  decUtratian  at 
in  a  vfrit  of  inquiry,']  and  thereupon  he  brought  suit.  And  whereas  the  de- 
fendant on  the  day  of  last,  by  his 
attorney,  [or  at  thecau  may  6e,]  came  into  our  said  Court  and  said  Ihert  recite  th0 
pleat  and  pleadingt  to  the  joinder  of  issue,]  and  the  plaintiff  did  the  like.  And 
whereas  the  sum  sought  to  be  recovered  in  the  said  action,  and  indorsed  on  the 
writ  of  summons  tlierein,  does  not  exceed  £fO ;  and  it  is  fitting  that  the  issue 
above  joined  should  be  tried  before  you  tiie  said  sheriff  of  [or, 
judge,  as  the  case  may  be]:  we  therefore,  pursuant  to  the  statute  in  such  case 
made  and  proyided,  command  you  that  you  do  summon  twelve  free  and  lawful 
men  of  your  county,  duly  qualified  according  to  law,  who  are  in  uowise  akin 
to  the  plaintiff  or  to  the  defendant,  who  shall  be  sworn  truly  to  try  the  said 
issue  joined  between  the  parties  aforesaid,  and  that  you  proceed  to  try  such 
issue  accordingly  ;  and  when  the  same  shall  have  been  tried  in  manner  afore- 
said, we  command  you  that  you  make  known  to  us  at  Westminster  [or,  to  our 
justices  at  Westminster,  or,  to  the  barons  of  our  said  Exchequer,  as  the  case  may 
be,]  what  shall  have  been  done  by  virtue  of  this  writ,  with  the  finding  of  the  jury 
hereon  indorsed,  on  the  day  of  next.  Witness 
at  Westminster,  the  day  of  in  the  year  of 
our  reign. 

No.  6. 

Form  of  Indonement  thereon  of  the  Verdict. 

Afterwards,  on  the  [day  of  trial]  day  of  in  the  year 

before  roe,  sheriff  of  the  county  of  [or,  judge  of  the  court  of 

]  came  as  well  the  wiihin-named  plaintiff  as  the  withiu-nanicd  de- 
fendant, by  their  respective  attomies  within-named,  [or,  as  the  case  may  be,]  aod 
the  jurors  of  the  jury  by  me  duly  summoned,  as  within  commanded,  also  came, 
and  being  duly  sworn  to  try  the  said  issue  within  mentioned  on  their  oath, 
said,  that 

No.  7. 

Form  of  Indorsement  thereon,  in  case  a  Nonmit  lakes  place, 

lAfter  the  toords  **  duly  sworn  to  try  the  issue  within  mentioned*'  proceed  as 
follows:] 

And  were  ready  to  give  their  verdict  in  tliat  behalf;  but  the  said  A*  B. 
being  solemnly  called,  came  not,  nor  did  he  fbrther  prosecute  bis  said  suit 
agunst  the  said  C.  D, 

No.  8. 

Form  ff  Judgment  for  the  Plaintiff,  after  Tr'utl  by  the  Sheriff, 
[Copy  the  Issue  and  then  proceed  as  follows :] 
Afterwards,  on  the  [day  cfof  signing  Judgment]  day  of  in  the 

year  came  the  parties  aforesaid,  by  their  respective  attornies 

aforesaid,  [or  as  the  case  mt^  be,]  and  the  said  sheriff,  [or,  judge,  as  the  ease  may 
be,]  before  whom  the  said  issue  cttme  on  to  be  tried,  hath  sent  hither  the  said 
last-mentioned  writ,  with  an  indorsement  thereon,  which  said  iadorseoent  is  in 
these  words;  to  wit, 

[Copy  the  Indorsement,] 
Therefore  it  is  considered,  &c.  [iji  the  tame  farm  as  before,] 

(Signed  by  the  fifteen  Judges.) 
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Reoula 
BUary  Term,  4th  mUiam  4.— 1834.  Gekbbalm. 


It  is  Ordered,  That  from  and  after  the  first  day  of  Easter  Term 
next  inclusive,  the  following  Rules  shall  be  in  force  in  the 
Courts  of  King's  Bench,  Common  Pleas,  and  Exchequer  of 
Pleas  and  Courts  of  Error,  in  the  Exchequer  Chamber. 

1.  No  demurrer,  nor  any  pleading  subsequent  to  the  declara-  All  plendtngs  to 
tion,  shall  in  any  case  be  filed  with  any  officer  of  the  Court,  but  ^  delivered. 
the  same  shall  always  be  delivered  between  the  parties. 

2.  In  the  margin  of  every  demurrer,  before  it  is  signed  by  Caase  of  de- 
counsel,  some  matter  of  law  intended  to  be  argued  shall  be  "»""«'  to 
stated:  and  if  any  demurrer  shall  be  delivered,  without  such  *ppewonn>w\ 
statement,  or  with  a  frivolous  statement,  it  may  be  set  aside  as  ^  °'- 
irregular,  by  the  Court  or  a  Judge,  and  leave  may  be  given  to 

sign  judgment  as  for  want  of  a  plea. 

Provided,  that  the  party  demurring  may,  at  the  time  of  the  Notice  of  add!* 
argument,  insist  upon  any  further  matters  of  law,  of  which  notice  ^^^^  cau»e. 
shall  have  been  given  to  the  Court  in  the  usual  way. 

3.  No  rule  for  joinder  in  demurrer  shall  be  required,  but  the  No  rale  for 
party  demurring  may  demand  a  joinder  in  demurrer,  and  the  joinder  in  do- 
opposite  party  shall  be  bound,  within  four  days  after  such  de**  °>°rrer. 
mandy  to  deliver  the  same,  otherwise  judgment. 

4.  To  a  joinder  in  demurrer  no  signature  of  a  serjeant  or  other  No  signature  to 

counsel  shall  be  necessary,  nor  any  fee  allowed  in  respect  thereof.  Joi»»«Jw  '^  de- 

niurrer* 

5.  The  issue  or  demurrer  book  shall  on  all  occasions  be  made  Making  up 
up  by  the  suitor,  his  attorney  or  agent,  as  the  case  may  be,  and  iasoe  and  de- 
not  as  heretofore  by  any  officer  of  the  Court.  marrer  books. 

6.  No  motion  or  rule  for  a  concilium  shall  be  required ;  but  No  conciliam. 
demurrers,  as  well  as  all  special  cases  and  special  verdicts,  shall 

be  set  down  for  argument  at  the  request  of  either  party,  with  the 
Gerk  of  the  Rules  in  the  King's  Bench  and  Exchequer,  and  a 
Secondary  in  the  Common  Pleas,  upon  payment  of  a  fee  of  one 
shilling,  and  notice  thereof  shall  be  given  forthwith  by  such  party 
to  the  opposite  party. 

7.  Four  clear  days  before  the  day  appointed  for  argument,  the  Copies  of  de- 
plaintifiT  shall  deliver  copies  of  the  demurrer  book,  special  case,  ?"7*'  - 

or  special  verdict,  to  the  Lord  Chief  Justice  of  the  King's  Bench  bTdeHwred^ 

or  Common  Pleas,  or  Lord  Chief  Baron,  as  the  case  may  be,  and 

the  senior  Judge  of  the  Court  in  which  the  action  is  brought ; 

and  the  defendant  shall  deliver  copies  to  the  other  two  Judges  of 

the  Court  next  in  seniority ;  and  in  default  thereof  by  either 

party,  the  other  party  may  on  the  day  following  deliver  such 

copies  as  ought  to  have  been  so  delivered  by  the  party  making 

default :  and  the  party  making  default  shall  not  be  heard  untu 

he  shall  have  paid  for  such  copies,  or  deposited  with  the  Clerk 
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of  the  Rules  of  the  King's  Bench  and  Exchequer,  or  the  Secon- 
dary in  the  Common  Pleas,  as  the  case  may  be,  a  sufficient  sum 
to  pay  for  such  copies. 

8.  Where  a  defendant  shall  plead  a  plea  of  Judgment  recovered 
in  another  Court,  he  shall  in  the  margin  of  such  plea  state  the 
date  of  such  judgment,  and  if  such  judgment  shall  be  in  a  Court 
of  Record,  the  number  of  the  roll  on  which  such  proceedings  are 
entered,  if  any ;  and  in  default  of  his  so  doikig,  the  plaintiff  shall 
be  at  liberty  to  sign  judgment  as  for  want  of  a  plea ;  and  in  case 
the  same  be  falsely  stated  by  the  defendant,  the  plaintiff  on  pro- 
ducing a  certificate  from  the  proper  officer  or  person  having  the 
custody  of  the  records  or  proceedings  of  the  Court  where  such 
judgment  is  alleged  to  have  been  recovered,  that  there  is  no  such 
record  or  entry  of  a  judgment  as  therein  stated,  shall  be  at  liberty 
to  sign  judgment  as  for  want  of  a  plea,  by  leave  of  the  Court  or  a 
Judge* 

9.  No  writ  of  error  shall  be  a  supersedeas  of  execution  until 
service  of  the  notice  of  the  allowance  thereof,  containing  a  state- 
ment of  some  particular  ground  of  error  intended  to  be  argued. 

Provided,  that  if  the  error  stated  in  such  notice  shall  appear 
to  be  frivolous,  the  Court,  or  a  Judge,  upon  summons,  may  order 
execution  to  issue. 

10.  No  rule  to  certify  or  transcribe  the  record  shall  be  neces- 
sary ;  but  the  plaintiff  in  error  shall,  within  twenty  days  after  the 
allowance  of  the  writ  of  error,  get  the  transcript  prepared  and 
examined  with  the  Clerk  of  the  Errors  of  the  Court  in  which  the 
judgment  is  given,  and  pay  the  transcript  money  to  him ;  in  de- 
fault whereof  the  defendant  in  error,  his  executors  or  adminis- 
trators, shall  be  at  liberty  to  sign  judgment  of  non  pros*  The 
Clerk  of  the  Errors  shall,  afler  payment  of  the  transcript  money, 
deliver  the  writ  of  error  when  returnable,  with  the  transcript  an- 
nexed, to  the  Clerk  of  the  Errors  of  the  Court  of  Error. 

11.  No  rule  to  allege  diminution,  nor  rule  to  assign  errors^  nor 
scire  facias  quare  executionem  non,  shall  be  necessary,  in  order 
to  compel  an  assignment  of  errors  ;  but  within  eight  days  after 
the  writ  of  error,  with  the  transcript  annexed,  shall  have  been 
delivered  to  the  Clerk  of  the  Errors  of  the  Court  of  Error,  or  to 
the  signer  of  the  writs  in  the  King's  Bench  in  cases  of  error  to 
that  Court,  or  within  twenty  days  after  the  allowance  of  the  writ 
of  error  in  cases  of  error  coram  nobis,  or  coram  vobis,  the  plain- 
tiff in  error  shall  assign  errors,  and  in  failure  to  assign  errors,  the 
defendant  in  error,  his  executors  of  administrators,  shall  be  en-* 
titled  to  sign  judgment  of  non  pros. 

12.  The  assignment  of  errors  and  subsequent  pleadings  thereon 
shall  be  delivered  to  the  attorney  of  the  opposite  party,  and  not 
filed  with  any  officer  of  the  Court. 

13.  No  scire  facias  ad  audiendum  errores  shall  be  necessary 
(unless  in  case  of  a  change  of  parties),  but  the  plaintiff  in  error 
may  demand  a  joinder  in  error^  or  plead  to  the  assignment  of 
errors;  and  the  defendant  in  error,  his  executors  or  admini- 


HILARt  tEEMy  IV  WILL*  IV.  16 

Btmto^S)  shAll  be  bound,  within  twenty  days  after  such  demand,  to        1894. 
deliTer  a  joinder  or  plea,  or  to  demur,  otherwige  the  judgment      >^^/^m/ 
■hall  be  reversed.  EtdtttA 

Provided,  that  if  in  any  case  the  time  allowed  as  hereinbefore    O^n^A^ti. 
mentioned,  for  getting  the  transcript  prepared  and  examined,  for  SuspeHilWi  from 
assigning  errors,  or  for  delivering  a  joinder  in  error,  or  plea,  or  J<>  Aug.  to  t4 
demurrer,  shall  not  have  expired  before  the  tenth  day  of  August 
in  any  year,  the  party  entitled  to  such  time  shall  have  the  like 
time  for  the  same  purpose,  after  the  twenty -fourth  day  of  Octo- 
ber, without  reckoning  any  of  the  days  before  the  tenth  of 
August. 

Provided  also,  that  in  all  cases  such  time  may  be  extended  by  Extension  of 
a  Judge^B  order.  *^"*- 

Provided  also,  that  in  all  cases  of  writs  of  error  to  reverse  Scire  facias  to 
fines  ajid  common  recoveries,  a  scire  facias  to  the  terretenants  terretenanu. 
shall  issue  as  heretofore. 

14.   When  issue  in  law  is  joined,  either  party  mHy  set  down  the  Setting  down 
case  for  argument  with  the  Clerk  of  the  Errors  of  the  Court  of  errors  for  arga- 
Srrora,  or  the  Clerk  of  the  Rules  in  the  King's  Bench,  as  the  "^"^' 
case  may  require^  and  forthwith  give  notice  in  writing  thereof  to 
the  other  partvi  and  proceed  to  argument  in  like  manner  as  on  a 
demurrer,  without  any  rule  or  motion  for  a  conciliumi 

\5.  Four  clear  days  before  the  day  appointed  for  argument,  Dcliferyof 
the  plaintiff  in  error  shall  deliver  copies  of  the  judgment  of  the  f"°'  ^*^^*  ^ 
Court  below,  and  of  the  assignment  of  errors,  and  of  the  plead-  ^^  ^^'' 
ings  thereon,  to  the  Judges  of  the  King's  Bench,  on  writs  bf  erroi- 
firvMil  the  Common  Pleas  or  Exchequer,  and  to  the  Judges  of  the 
Common  Pleas  on  writs  of  error  from  the  King's  Bench ;  and 
the  defendant  in  error  shall  deliver  copies  thereof  to  the  other 
Judges  of  the  Court  of  Exchequer  Chamber,  before  whom  the 
case  is  to  be  heard ;  and  in  default  by  either  party,  the  other 
party  may  deliver  such  books  us  ought  to  have  been  delivered  by 
the  party  making  default,  and  the  party  making  default  shall  not 
be  heard  until  he  shall  have  paid  for  such  copies,  or  deposited 
with  the  Clerk  of  the  Errors,  or  the  Clerk  of  the  Rules  in  the 
Kihff's  Bench,  as  the  case  may  be,  a  sufficient  sum  to  pay  for  such 
eopfes. 

16.  No  entry  on  record  of  the  proceedings  in  error  shall  be  ne-  Entry  on  record 
cessary  before  setting  down  the  case  for  argument,  but  after  ^  proceedings, 
ludgment  shall  have  oeen  given  in  the  Court  of  £)rrors  in  the  '■•"•*'* 
Excheouer  Chamber,  either  party  shall  be  at  liberty  to  enter  the 
proceedings  in  error  on  the  judgment  roll  remaining  in  the  Court 

below^  on  a  certificate  of  a  Clerk  of  the  Errors  of  the  Exche- 
quer chamber  of  the  judgment  given,  for  which  a  fee  of  3^.  4d, 
and  no  more,  shall  be  charged. 

1 7.  Notice  of  taxing  costs  shall  not  be  necessary  in  any  case  Notice  of  taxa- 
where  the  defendant  has  not  appeared  in  person,  or  by  his  attor-  tion  of  costs, 
ney  or  guardian,  notwithstanding  the  general  rule  of  Trinity 

Term,  1st  Will.  IV.  s.  1^. 
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18.  It  shall  not  be  necessary  to  repass  any  Nisi  Prius  record 
which  shall  have  been  once  passed,  and  upon  which  the  fees  of 
passing  shall  have  been  paid ;  and  if  it'  shall  be  necessary  to 
amend  the  day  of  the  teste  and  return  of  the  distringas  or  habeas 
corpora,  or  of  the  clause  of  Nisi  Prius,  the  same  may  be  done  by 
the  order  of  a  Judge  obtained  on  an  applicatidn  ex  parte. 

19.  Writs  of  trial  shall  be  sealed  only,  and  not  signed. 

20.  Either  party,  afler  plea  pleaded  and  a  reasonable  time 
before  trial,  may  give  notice  to  the  other,  either  in  town  or 
country,  in  the  form  hereto  annexed,  marked  A,  or  to  the  like 
effect,  of  his  intention  to  adduce  in  evidence  certain  written  or 
printed  documents ;  and  unless  the  adverse  party  shall  consent 
by  indorsement  upon  such  notice,  within  forty-eight  hours,  to 
make  the  admission  specified,  the  party  requiring  such  admission 
may  call  on  the  party  required,  by  summons,  to  shew  cause  be- 
fore a  Judge,  why  he  should  not  consent  to  such  admission ;  or  in 
case  of  refusal,  be  subject  to  pay  the  costs  of  proof.  And  un- 
less the  party  required  shall  expressly  consent  to  make  such  ad- 
mission, the  Judge  shaU,  if  he  think  the  application  reasonable, 
make  an  order  that  the  costs  of  proving  any  document  specified 
in  the  notice,  which  shall  be  proved  at  the  trial  to  the  satisfac- 
tion of  the  Judge  or  other  presiding  officer,  certified  by  his 
indorsement  thereon,  shall  be  paid  by  the  party  so  required, 
whatever  may  be  the  result  of  the  cause. 

Provided  that  if  the  Judge  shall  think  the  application  unrea-> 
sonable,  he  shall  indorse  the  summons  accordingly. 

Provided  also,  that  the  Judge  may  give  such  time  for  inquiry 
or  examination  of  the  documents  intended  to  be  offered  in  evi- 
dence, and  give  such  directions  for  inspection  and  examination, 
and  impose  such  terms  upon  the  party  requiring  the  admission, 
as  he  shall  think  fit. 

If  the  party  required  shall  consent  to  the  admission,  the  Judge 
shall  order  the  same  to  be  made. 

No  costs  of  proving  any  written  or  printed  document  shall  be 
allowed  to  any  party  who  shall  have  adduced  the  same  in  evidence 
on  any  trial,  unless  he  shall  have  given  such  notice  as  aforesaid, 
and  the  adverse  party  shall  have  refused  or  neglected  to  make 
such  admission,  or  the  Judge  shall  have  indorsed  upon  the  sum- 
mons that  he  does  not  think  it  reasonable  to  require  it. 

A  Judge  may  make  such  order  as  he  may  think  fit  res^tinff 
the  costs  of  the  application  and  the  costs  of  the  production  and 
inspection  ;  and  in  the  absence  of  a  special  order,  the  same  shall 
be  costs  in  the  cause, 

(Signed  by  the  fifteen  Judges.) 
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FORM  OF  NOTICE  REFERBED  TO.  1834. 

A.  Rsoulj: 

In  the  K.  B.  ^  Gbneiialu. 

C.  P.  >        A.  B.  V.  C.  D. 

m  Eicbeqner        j 

Take  notice,  that  the  j  n  fe  dant  I   ^^  *^**  ^^^^  proposes  to  adduce  in  evi-  Admission  of 
deoce  the  several  documents  hereunder  specified,  and  that  the  same  may  be  ^^m 
inspected  by  the  |  pj^^"*  \   Ws  attorney,  or  agent,  at 
on  ,  between  the  hours  of  ;  and  that  the 

1  Pla"ntiff*  I  ^^^  ^  required  to  admit  that  such  of  the  said  documents  as  are 
specified  to  be  originals,  were  respectively  written,  signed,  or  executed,  as  they 
purport  respective W  to  have  been ;  that  such  as  are  specified  as  copies,  are  tiue 
copies ;  and  such  documents  as  are  stated  to  have  been  served,  sent,  or  delivered, 
were  so  served,  sent,  or  delivered  respectively  ;  saving  all  just  exceptions  to  the 
admissibility  of  all  such  documents  as  evidence  in  this  cause.    Dated,  &c. 

To  E.  F.  Attorney  O.  H.  Attorney 

«r  ««.«♦  ft.,  J  Defendant  >  .    S  Plaintiff     > 

or  agent  for^  p,^^^^^     J  for  j  j^^^^^^^  J 

[Heie  describe  the  documents,  the  manner  of  doing  which  may  be  as  follows  :]— 

ORIGINAL. 


Deteription  ef  the  Doeumtntt, 


Dttti, 


Deed  of  Covenant  between  A.B.  and  CD.,  1st  ) ,  ,  t.„^.^      ,ooo 

nm;   and  E.  F.  2d  part JlstJanuaiy.     1828 

Indentareof  Lease  from  A.B.  to  CD 1st  February,    1828 

are  of  Release  between  A.B.  and  C  D.  lat  >oj  v^u    . 
l^c P"  February, 


part,  i 

Letter,  Defendant  to  Plaintiff    1st  March,  1828 

Fdicy  of  Insurance  on  Goods  by  ship  Isabella,  on  >oi  rk.»^«i_  ^oapv 

V<^ from  Oporto  to  Londoi.... {3d  December,  1827 

Mmonadom  of  Agreement  between  C  D.,  Capt.  )  i..  i«^„._  ,ooo 

of  said  Ship,  and  E.F J*»^JM«a7.  1828 

Bill  of  exchange  for  100^.  at  Three  Months,  drawn  S 

by  A.  B.  on  and  accepted  by  C  D.,  indorsed  by  >lst  May,  1829 

E.F.andG.H .} 

COPIES. 


Dtmriflian  if  Ddeumentt.  Date, 


Original,  or  Duplicate, 
urved,  tent,  or  delivered, 
when,  haw,  and  In/  whom. 


Notice  to  produce  Papers        Ut  March,     1828   <      on  Defendant's  Attor 


Recoidof  a  Judgment  of  "^ 
the  Court  of  King's  f 
Bench  in  an  Action  f 
J.S.  V.J.N 3 

Letters  Patent  of    Xing'! 


C  Served  2d  March,  1828, 
on  Defendant's  A 
ney,  by  E.  F.  of 


Trinity  Term, 
10th  Geo.  IV. 


Charles  II.,  in  the  Rolls  >     1st  January,  1680. 
Chapel    i 

yoi>  iij.  c 
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1854. 
v^.^^^  Hilary  Vacation,  1834. 

RSGOtA  

GxNEAALsf.     Directions  to  taxing  Officers  as  to  all  Writs  issued  on  or  after 

the  15th  March,  1834. 

not'exceedhig"*      ^^  ^  actions  of  assumpsit,  debt,  or  coyenant,  where  the  sum 
20/.  recovered  or  paid  into  Court  and  accepted  by  the  plaintifTin 

satisfaction  of  his  demand,  or  agreed  to  be  paid  on  the  settlement 
of  the  action,  shall  not  exceed  twenty  pounds  without  costs,  the 
plaintiff's  costs  shall  be  taxed  according  to  the  reduced  scale 
hereunto  annexed.  Provided,  that  in  case  of  trial  before  a  judge 
ofoneof  the  superior  courts,  or  judge  of  assize,  if  the  judge  shall 
certify  on  the  postea  that  the  cause  was  proper  to  be  tried  before 
him,  and  not  before  a  sheriff  or  judge  of  an  inferior  court,  the 
costs  shall  be  taxed  upon  the  usual  scale. 

At  the  head  of  every  bill  of  costs  taken  to  the  taxing  officer 
to  be  taxed,  it  shall  be  stated  whether  the  sum  recovered,  ac- 
cepted, or  agreed  to  be  paid,  exceeds  the  sum  of  twenty  pounds 
or  not,  in  the  following  form : — 

"  Debt  above  20/." 
"  Debt  20/.  or  under." 

Incipitur.  The  officers  of  the  Exchequer  to  allow  no  incipiturs  of  judg- 

ment on  paper,  and  to  mark  the  judgment  on  the  postea. 

Drawing  jodg*        d«.  4J.  to  be  allowed  for  drawing  the  judgment  in  all  cases. 

Contenti  of  Every  brief  sheet  to  contain  eight  folios  at  the  least,  which  are 

brief  sheet.        to  be  paid  for  at  the  rate  of  6tf.  8d.  per  sheet  for  drawings  and 
3f .  4^  copying. 

Allowance  to  For  every  witness  the  allowance  for  travelling  to  be  the  ex** 

witneues.  pense  actually  paid,  not  exceeding  1«.  a  mile,  unless  under  special 

circumstances. 

Counsel's  fees         No  fee  to  counsel  to  be  allowed  on  writs  of  trial,  except  in 
on  writ  of  trid.   trials  before  the  judge  of  the  Sheriff's  Court  of  London,  or  of 
other  courts  of  record  where  attorneys  are  not  allowed  to  prac- 
tice, and  then  one  guinea  only. 

Counsel's  The  fees  to  be  allowed  to  Counsel's  Clerks  not  to  exceed  as 

clerks'  fees.       under : — 

£   «.  </. 

Upon  a  fee  under  10  guineas 0    2  6 

Ten  guineas  and  under  20  guineas 0     5  0 

Twenty  guineas  and  upwards : 0  10  0 

Senior  counsel's  clerks  on  consultation 0     7  6 

The  other  counsel's  clerks,  each 0     2  fl 

Attending  as  a  witness  at  trials  to  prove  documents. ,  0  10  6 

SCHEDULE  1. 
Commencement  of  Suit, 

Letter  before  action  (if  sent) 0     2     0 

Instructions  to  sue 0     3    4 

Writ 0  10    0 
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£  s.  d.         1834. 

Copy  and  service 0  5  0       Vi^v-^^ 

Bill  and  copy  to  indorie • 0  2  0       Rsoula 

Searching  for  appearance 0  3  4     Obhbbalm. 

Instructions  for  declaration 0  3  4 

Drawing  same  at  U.  per  folio  (folio  6) 0  6  0 

Ingrossing    0  2  0 

Notice   thereof  (when  filed) 0  5  0 

Drawing  particulart  and  copy 0  2  i> 

Rule  to  plead 0  1  0 

Demanding  plea •• 0  3  0 

Drawing  issue,  of  whatever  length •• 0  3  4 

Ingrofismg  issue  to  deliver  at  4J.  per  folio  (10  fo.) .  •  0  3  4 

Notice  of  trial 0  «  0 


SCHEDULE  2. 

When  the  Cause  is  tried  before  the  Sherif. 

Summons  for  trial 0    1  0 

Copy  and  service 0  3  0 

Atteiiding  for  order 0  3  4 

Paid  order • 0  1  0 

Copy  and  service 0  3  0 

Ingrossing  the  writ  of  trial  (folio  14) 0  4  8 

Parchment  0  3  0 

Paid  sealing 0  0  7 

Attending  thereon 0  3  4 

Copy  particulars,  to  annex 0  2  0 

SuhpoBna 0  5  0 

Copy  and  Service 0  3  0 

Making  minutes  of  evidence  for  the  hearing 0  13  4 

Attending  to  enter  the  cause 0  3  4 

Paid  part  of  the  sheriff's  fee  on  leaving  the  same. ...  0  4  Q 

(No  more  to  be  paid  if  the  record  be  withdrawn  before  trial.) 

Attending  Court  on  trial    0  13  4 

Paid  rest  of  fees  of  trial 1  4  6 

Notice  of  taxing 0  3  0 

Affidavit  of  increase. 0  5  0 

Paid  filing  affidavit  (whether  town  or  country) 0  1  0 

Bill  of  costs  and  copies 0  4  0 

Attending  taxing 0  3  4 

Paid  taxmg  (in  K.  B.  and  Exchequer) 0  2  6 

Drawing  judgment 0  3  4 

Entering  on  roll  at  4d  per  folio "  "  " 

PaidRoll 0  0  10 

Paid  entries  (as  before) *^  "  " 

Paid  judgment  fee  and  docket  (as  before) "  "  " 

Attcniding  thereon 0  3  4 

Termfte 0  10  0 

c2 


Gbnebales. 
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£  8.  d. 
Letters  in  Country  Cause. 

Reoul^.               Under    50  miles 0  2  0 

Above    50  miles 0  4  0 

Above  100  miles 0  6  0 

fVhere  Ft.  Fa.  and  Warrant  tkereon ;  viz. 

In  town 0  8  0 

In  country 0  13  Q 

SCHEDULE  3. 

When  the  Cause  is  tried  at  Nisi  Prius^  and  Verdict  for  20/.,  or  under. 

Ingrossing  record  (folio  14) 0  4  8 

Parchment    0  3  0 

Paid  sealing.  .•  ••• 0  0  7 

Attending  thereon 0  S  4 

Copy  particulars  to  annex 0  2  0 

Venire 0  6  6 

Paid  return 0  2  0 

Attending  thereon    0  9  4 

Distringas    0  7  6 

Paid  return  (about) 0  15  0 

Attending  thereon 0  3  4 

Subpoena •  0  5  0 

Copy  and  service 0  3  0 

,  Instructions  for  brief 0  13  4 

Brief  and  copy     (and  no  more) 2  0  0 

Attending  to  enter  cause 0  3  4 

Paid  entering      (about) 0  18  0 

Counsel  (as  usual) "  "  " 

Attending  Court  on  trial 1  1  0 

Paid  fees  on  trial    (about) 3  15  0 

Postea 0  5  0 

Notice  of  taxing 0  3  0 

Affidavit  of  increase •..  0  5  0 

Paid  filing  the  same 0  1  0 

Bill  of  costs  and  copy 0  4  0 

Attending  taxing 0  3  4 

Paid  taxing,  (in  K.  B.  and  Exchequer)  as  usual,  say.  •  0  4  0 

Drawing  judgment 0  3  4 

Entering  on  roll  at  4rf.  about  1 9  fo "  "  " 

Paid  roll 0  0  10 

Paid  judgment  fee  and  docket "  "  " 

Attending  thereon  0  3  4 

Term  fee  .....•— 0  10  3 

Letters  in  Country  (according  to  distance.) 

Costs  not  to  be  taxed  until  judgment  signed,  unless  the  parties 
compromise  without  ju<igment. 

Where  Fi.  Fa.  and  warrant  (as  before.) 

(Signed  by  the  fifteen  Judges.) 
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Trinity  Vacation,  17 th  June,  1833.  v-i-v^ 

Rkoul^ 

It  is  Ordered,  that  from  and  after  the  tenth  day  of  July     Generalm. 
next,  where  the  plaintiiF  proceeds  by  action  of  debt  on  the  recog- 
nizance of  bail  in  any  of  the  Courts  at  Westn)inster,  the  bail  shall 
be  at  liberty  to  render  their  principal  at  any  time  witlxin  the  Render  by  bail. 
space  of  fourteen  days  next  after  the  service  of  the  process  upon 
them,  but  not  at  any  later  period  ;  and  that  upon  such  rend«r  be-  • 

ing  duly  made  and  notice .  thereof  given,  the  proceedings  shall 
be  stayed  upon  payment  of  the  costs  of  the  writ  and  service 
thereof  only. 

(Signed  by  the  fifteen  Judges.) 


The  King  v.  St.  Nicholas^  Rochester. 

Upon  appeal  against  an  order  for  the  removal  of  Cooper  No  settlement 
Press,  his  wife  arid  children,  from  the  parish  of  Saint  Mar-  siIi"ell^i//!4 

garet,  in  the  city  of  Rochester,  to  the  parish  of  Saint  Nicho-  c.  18,  by  rent- 

1  •  1       ^  ^    ^  «       •         ing  a  tenement 

las,    in  the  same  city,    the   Court  of   Quarter    Sessions  inwhichrooms 

confirmed  the  order,  subject  to  the  opinion  of  this  Court  p*^  underlet 

upon  the  following  case  : —  So,   if  they 

On  the  3d  October,  1831,  Press  took  for  a  year  a  house  ^^  ^"^shorter 
in  the  appellant  parish,  at  the  rent  of  40/.  per  annum.  He  period,  scmble, 
entered  into  possession  of  the  house,  and  remained  there 
with  his  family  until  the  3d  day  of  October  in  the  following 
year,  and  paid  the  rent  for  half  the  year,  and  fulfilled  all  the 
conditions  of  6  Geo.  4,  c.  57,  and  1  Will,  4,  c.  18,  unless 
the  Court  shall  be  of  opinion  that,  under  the  following  cir- 
cumstances, the  house  was  not  occupied  by  the  pauper 
within  the  meaning  of  the  latter  statute. 

The  house  in  question  was  a  separate  and  distinct  dwel- 
ling-house, consisting  of  three  floors.  When  Press  had 
been  in  possession  about  three  months,  viz.  on  the  4th 
January,  1832,  he  underlet  the  two  upper  floors  unfurnished 
to  one  Boucher,  and  during  all  the  time  Boucher  stayed  in 
the  house.  Press  occupied  the  ground-floor  only  by  himself 
and  family.     Boucher^  agreement  was,  that  he  should  take 
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1834.  these  two  floors  by  the  quarter,  at  the  yearly  rent  of  22/. ; 
that  Boucher  should  have  the  use  of  a  wash-house  on  the 
ground-floor,  in  common  with  FresB^  and  that  the  latter 
RocH^Tfiii.  showW  have  a  sleeping-room  in  the  upper  floor  for  one  of 
his  children,  whenever  Boucher  did  not  want  it  for  his 
own  fatniiy.  Boucher  entered  into  possession  of  the  two 
floors  on  the  same  day,  furnished  the  rooms  himself,  stayed 
in  them  upwards  of  two  quarters,  and  paid  the  stipulated 
rent.  During  Bouclter^s  residence  there  he  had  the  joint 
use  of  the  wash-house  with  Press,  one  of  whose  children, 
by  the  permission  of  Boucher,  occupied  the  sleeping-room 
in  the  upper  floor  for  about  a  fortnight  or  three  weeks. 
The  ground-floor  was  not  separated  from  the  upper  floors 
by  any  door  or  partition,  and  both  Press  and  Boucher  had 
common  aecees  to  it  by  the  front  and  back  doors,  and  each 
took  the  key  of  the  front  door,  whenever  he  had  need  of  it, 
without  asking  permission  of  the  other. 

Walsh  and  Espinasse,  in  support  of  the  order  of  sessions. 
The  question  for  the  opinion  of  the  Court  is,  whether  there 
was  an  occupation  of  the  house  by  the  pauper  within  the 
meaning  of  1  Will.  4,  c.  1 8.  Under  the  59  Geo.  3,  c.  50, 
which  required  that  the  house  should  be  held  by  the  person 
hiring  the  same,  it  was  sufiicient  if  the  party  rented  a  dwel- 
ling-house, and  resided  in  it,  although  he  underlet  part ; 
Rex  V.  North  Colluigham{a),  Rex  v.  Great  BoltonQi).  The 
6  Geo*  4,  c.  57,  required  that  the  house  sliould  be  occupied 
under  a  yearly  hiring.  It  was  held  to  be  a  suflicient  occu* 
pation  under  this  statute,  where  the  party  rented  and  dwelt 
in  part  of  the  house,  although  he  underlet  the  remainder; 
Rex  V.  DUcfteatic),  Rex  v.  Great  Bentley{d),  In  Rex  v. 
Ditcheat,  Littiedale,  J.  Mays,  "  The  word  occupation,  as  ap- 
plied to  a  house,  undoubtedly  implies  personal  residence. 

(a)2Dowl.&Ryl.r43;  1  Barn.  (c)  4  Mann.  &  Ryl.   151;   9 

&  Cressw.  578.  Barn.  &  Cressw.  176. 

(5)  2  Mann.  &  %1.  227;    8  (rf)  10B.&C.520. 
Bam.  &  Cressw.  71. 
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But  »f  a  lesAoe  of  a  house  dwell  in  any  part  of  it»  though  he  18S4. 
let  the  other  part,  he^  in  point  of  law,  is  to  be  con9idereda8 
the  occupier  of  the  whole."  The  statute  1  W.  4,  c  18,  re-  '""v? 
quires  abo  that  the  bouse  shall  be  occupied.  In  Fludier  h.  S^icholas, 
Lombt  (a)j  in  construing  the  statute  1 1  6r.  J,  c,  18,  in  which 
the  word  "  householder"  occurs,  it  was  decided  that  a  party 
did  not  cease  to  be  the  occupier  of  a  house  by  letting  lodgings, 
provided  be  were  personally  resident  therein,  ^n individual 
who  rents  and  resides  in  a  house  is  ratable  to  the  relief  of 
the  poor  as  an  occupier,  although  he  reserve  only  a  small 
part  of  the  house  to  himself,  and  lets  the  remainder  to  a 
lodger;  Nolan's  Poor  Laws{b),  The  mayor  of  Maidsiotte 
lets  part  of  his  house  to  the  Judges  during  the  assizes.  If 
it  be  held  that  Press  did  not  gain  a  settlement,  neither  will 
the  mayor  of  Maidstone.  Rex  v.  Tonb  ridge  (c)  is  distittf^ish* 
able.  In  that  case  there  was  no  occupation  of  premises  of 
sttfident  value  for  a  whole  year. 

Cresswett  and  Hills  control.  The  opinion  of  Liitledale, 
Jm  in  Rex  v.  Diicheat,  was  given  with  reference  to  6  Geo.  4, 
c  57«  That  statute  merely  required  an  occupaiion  in  point 
tflaw\  this  statute  requires  an  occupation  in  point  of  fact  i 
siooe,  as  appears  both  from  the  preamble  and  the  enacting 
part  of  the  statute,  it  was  passed  to  prevent  the  inconve- 
oieaees  lesulting  from  the  decision  that  an  occupation  io 
point  of  law  was  sufficient.  The  59  Geo.  3,  c.  50,  requires 
that  the  lK>use  shall  be  held,  and  the  land  occupied.  In 
Res  v.  Col/imgkam,  Lord  Tenterden  relied  on  this  difference 
of  expression.  In  1  H^.  4»  c.  IB,  the  word  held  is  omitted, 
and  the  bouse  is  to  be  actually  occupied  by  the  party  fairing 
it«  Aa  the  legislature  has  made  use  of  these  expressions,  it 
must  havo  been  for  the  purpose  of  preventing  a  party  who 
takes  lodgers  from  gaining  a  settlement.  Rex  v.  Tasibridge 
is  a  strong  authority  upon  this  point.     The  decision  in  that 

(a)  Cases  temp.  Hardw.  307.  (c)  9  Dowl.  &  Ryl.  128 ;  6  Barn. 

(6)  1  Nol.  P.  L.  176,  3d  ed.  &  Cressw.  88. 
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caie  turned  entirely  upon  the  construction  of  the  word 
The  KiHo     "  occupation/'  in  the  former  statute,  as  applied  to  land. 
V.  The  pauper  held  the  land,  but  Maynard  was  in  the  joint 

ItocBESTBR, '  occupation  of  it  with  him.  [Patt€son,i.  Use  and  occupation 
would  have  been  maintainable   against  both.    The  joint 
occupation  would  have  been  sufficient,  if  the  valtte  had  been 
sufficient.     In  this  case  the  pauper  retained  a  portion  of 
the  value  of  18/.    The  question  is,  whether  1  W.  4,  c.  18, 
requires  that  the  distinct  dwelling-house  of  which  the  tene- 
ment is  to  consist,  should  be  distinctly  occupied  by  the 
party.]    The  1  W.  4,  c.  18,  recites  6  Geo.  4,  c.  87,  and  that 
doubts  had  arisen  respecting  the  intentions  of  the  legislature 
as  to  the  occupation  of  the  house ;  and  then  enacts,  that  no 
person  shall  gain  a  settlement  under  such  yearly  hiring  of  a 
dwelling-house,  unless  such  house  shall  be  actually  occupied 
under  such  yearly  hiring,  by  the  person  hiring  the  same. 
Can  a  person  be  said  to  be  the  actual  occupier  of  a  house 
when  he  has  given  to  another  person  a  right  to  exclude  him 
from  two-thirds  of  the  house  ?     The  word  *'  such"  is  ma- 
terial, because  it  refers  to  6  Geo.  4,  c.  57,  which  is  recited, 
and  clearly  means  the  yearly  hiring  of  a  separate  and  distinct 
dwelling-house.     [Denmati,  C.  J.  The  case  of  the  mayor 
of  Maidstone  is  quite  in  point.]     The  statute  of  W,  4  con- 
tains a  positive  enactment,  and  from  the  construction  con* 
tended  for,  no  mischief  would  arise.   The  statute  was  meant 
to  put  an  end  to  doubts,  which  occasioned  an  expense  in 
litigation  more  than  sufficient  to  have  maintained  the  pau- 
per for  his  life.     [Patteson,  J.  On  the  other  hand  it  may  be 
an  inducement  to  overseers  to  look  out  for  evidence  that  a 
pauper,  who  occupied  a  dwelling-house,  has  let  out  a  bed 
for  one  night.]     That  would  not  be  an  underletting.     In 
Res  v.  Macclesfield (^a),  Parke ^  J.  expressed  an  opinion  that 
since  the  statute  of  1   W,  4,  an  occupation  by  an  under- 
tenant would  not  be  sufficient.    [Litiledale,  J.   May  not 
this  distinction  be  made,  that  if  the  underletting  be  for  less 

(a)  2Barn.&Ac]oI.  870. 
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thaa  a  year»  the  person  who  resides  in,  and  underlets  part  of 
it  from  time  to  time,  is  still  the  occupier  f     The  argument     xiT'k^ 
now  made  use  of  would  exclude  ordinary  lodging-house-  v. 

keepers  from  gaining  a  settlemenL]  It  certainly  would ;  Rochestze** 
but  no  hardship  would  follow,  for  the  only  question  in  these 
cases  is,  where  the  party  was  last  legally  settled,  and  not 
whether  the  party  is  entitled  to  be  relieved.  If  underletting 
a  part  for  twelve  months  will  prevent  a  settlement  being 
gained,  underletting  for  one  month  will  have  the  same  effect. 
The  great  desideratum  in  matters  relative  to  settlements  is 
certainty  (a).  Words  may  have  different  meanings,  as  ap- 
plied to  different  subject-matters  in  different  statutes.  The 
meaning  of  the  word  "  inhabitants/'  in  its  popular  sense,  is, 
persons  who  dweU  in  any  place.  But  in  the  construction  of 
22  Hen.  8,  c.  5,  it  has  been  held  to  include  all  the  occupiers 
of  land  in  a  county,  although  actually  living  elsewhere,  and 
to  esLclude  servants  and  lodgers  who  dwell  in  the  county  ; 
Ber  V.  HalKJb). 

Denman,  C.  J. — ^The  word  "occupier*'  may  have  va- 
rious meanings,  according  to  the  occasion  or  subject- 
matter.  One  meaning  may  be  attached  to  the  word  with 
reference  to  the  occupier  of  a  burgage  tenement,  for  the 
purpose  of  voting  (c) ;  another  with  respect  to  the  occupier 
of  a  dwelling-house,  for  the  purpose  of  being  rated  ((f).  A 
new  distinction  is  drawn  by  this  statute — an  occupation  in 
law  only  was  formerly  necessary,  under  6  Geo,  4,  c.  57« 
Now  an  occupation  in  fact  is  required.  Tiie  statute  of  1 
W.  4  recites  the  6  Geo.  4,  c.  57,  and  states  that  doubts  had 
arisen  as  to  what  was  an  occupation  under  that  statute* 
The  words  are  these :  ^<  And  whereas  doubts  have  arisen 
with  respect  to  the  intentions  of  the  legislature  concerning 
the  occupation  of  such  house,  building,  or  land,  by  the 
person  hiring  the  same,  and  conoeming  the  amount  of  the 
rent  to  be  paid,  and  the  person  paying  the  same ;  and 

(a)  Vide  ante,  vol.  i.  18.  {c)  Hey  wood  on  Boroughs,  306. 

{h)  2  Dowl.  &  Rjl.  241 ;  5.  C.  1         {d)  Ante,  vol.  i.  194. 
Barn.  &Cressw.  123. 
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1834.        whereas  it  is  expedient  that  such  doubts  should  be  removed ;'' 
^•^^^^      and  then  the  statute  prohibits  the  gaining  a  setUeaieot»  "by 
^  reason  of  such  yearly  hiring  of  a  dwelling-house,  at  in  the 

St.  Nicholas,  said  act  (6  Geo.  4)  expressed,  unless  such  house  shall  be 
actually  occupied  under  such  yearly  hiring  in  the  same  parish 
by  the  person  hiring  the  same."  A  constructive  occupation 
therefore  vi  ill  not  do  ;  there  must  be  an  actual  occupation. 
What  then  does  this  case  state  i  That  Boucher  occupied 
the  two  upper  floors,  and  Press  the  ground-floor.  Can  we 
say  in  the  face  of  this  statute,  that  when  Press  only  occu- 
pied the  ground-floor,  he  was  the  actual  occupier  of  the 
whole  house  i  The  consequences  resulting  from  this  statute 
are  remarkable ;  for  no  person,  however  respectable,  who 
underlets  a  portion  of  his  house,  can  acquire  a  settlement 
by  renting  a  bouse  however  large.  It  may  be  very  doubt* 
ful  whether  die  legislature  ever  contemplated  such  cases, 
but  the  words  they  have  used  prevent  a  settlement  being 
gained  under  such  circumstances. 

LiTTLEDALE,  J. — In  Rex  V.  Ditcheat,  it  appeared  to  me, 
that  the  word  **  occupation"  meant,  as  I  then  stated  it,  a 
constructive  occupation,  and  to  tliat  opinion  I  still  adhere. 
Now,  however,  I  find  anew  act,  which  has  introduced  quite 
a  new  term.  The  term  is  *' actually  occupied*'  whereas 
before  it  was  only  *'  occupied."  That  must  mean,  oot  a 
constructive  occupatuH),  but  an  occupation  in  point  of  fact. 
In  tliis  case  the  pauper  could  not  go  into  certain  rooms  of 
the  house ;  he  had  parted  with  the  occupation  of  them.  I 
put  a  question  to  Mr,  Cresstoeli,  whether  a  distinction  could 
be  raised  upon  the  circumstances  of  Press's  having  parted 
witli  his  interest  for  a  less  term  than  a  year  i  To  this  it  was 
properly  answered,  that  if  underletting  for  the  whole  twdve 
months  would  prevent  the  party  from  being  an  occupier^ 
the  underletting  for  a  less  period  than  a  whole  year  would 
prevent  him.  All  persons,  therefore,  who  let  lodgings,  will 
be  prevented  from  gaining  settlements,  but  that  cannot  be 
helped.     It  is  very  desirable  to  have  strict  provisions,  which 
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can  be  applied  without  diiKculty.      We  had  better  adhere 
to  the  words  of  the  statute. 

Taunton,  J.— I  think  most  dearly,  for  the  reasons  given  St.  Nicholas, 

.  ^  A>OCHESTEk* 

IB  the  ai]gumeBt,  that  it  behoves  us  on  all  occasions  to  attend 
to  the  \vords  of  the  statute,  and  not  to  act  upon  any  con«> 
jectures  of  our  own.     Great  inconvenience  has  arisen  from 
judges  acting  upon  such  conjectures.      Upon  the  language 
of  this  statute,  which  was  made  for  the  purpose  of  remov- 
ing doubts,  I  have  no  hesitation  in  coming  to  a  conclusion. 
The  statute  recites  part  of  the  provisions  of  6  Geo.  4,  and 
that  doubts  had  arisen  with  respect  to  the  intentions  of  the 
legislature  concerning  the  occupation  of  such  house ;  and  in 
order  to  obviate  these  doubts,  enacts  that  no  person  shall 
acquire  a  settlement  by  or  by  reason  of  such  yearly  hiring 
of  a  dwelling-bouse,  as  in  the  said  act  expressed,  unless 
such  house  shall  be  actually  occupied  under  such  yearly  hir- 
ing in  the  same  parish,  by  the  person  hiring  the  same,  for 
the  term  of  one  whole  year.     This  word  "  such*'  is  of  very 
material  force  in  this  case,  as  shewing  that  something  is 
added  by  1  W,  4,  c.  18,  to  the  provisions  of  6  Geo.  4.     At 
this  day,  it  is  necessary  that  the  house  be  separate  and  dis- 
tinct, under  6  Geo.  4,  c.  57  ;  and  under  1  W.  4,  c.  18,  that 
it  not  only  be  separate  and  distinct,  but  also  actually  occn* 
pied  under  the  yearly  hiring,  and  not  only  so,  but  by  the 
party  hiring  the  same.     Now  are  all  these  conditions  per- 
formed in  the  present  instance  ?     Press  divided  the  posses- 
sion between  himself  and  Boucher,  reserving  a  yearly  rent 
of  22/.     Dnless  we  resolve  in  the  very  teeth  of  this  act,  how 
can  we  say  that  Press  actually  occupied  the  house  under 
(he  yearly  hiring,  when  it  appears  that  Boucher  occupied  a 
part  of  it?    I  think  the  house  was  not  actually  occupied  by 
the  pauper. 

Patteson,  J. — I  am  entirely  of  the  same  opinion,  on  the 
plain  words  of  the  last  statute.  The  words  ^'  actually  oc- 
cupied" must  be  read  as  if  they  were  incorporated  in  6  Geo: 
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1834.        4,  c.  57,  which  is  not  repealed,  and  re-enacted  by  1  WilL 

^'^^'"^      4,  c.  18.     Reading  the  6  Geo.  4,  as  if  these  words  were 
The  Kino     .  ,  .     .  .  , 

I,.  incorporated  m  it,  a  party,  to  gam  a  settlement  by  renting  a 

St.  Nicholas,  tenement,  must  have  actually  occupied  a  separate  and  dis- 

ROCHESTEB.  .  . 

tinct  dwelling-house;  by  which  I  understand  the  wliole 
dwelling-house,  separate  and  distinct  from  any  other 
person.  This  will  not  afFect  the  decisions  on  the  lia- 
bility of  persons  to  be  rated,  or  their  rights  of  voting  as 
occupiers  (a). 

Order  of  Sessions  quashed. 

(a)  Under  2  WUl.  4,  cap.  45,  sects.  27,  29,  30. 


TheKiNG  V.  The  Inhabitants  of  Iyer. 

Asettlementis  ON  appeal  against  an  order  of  two  justices,  whereby  £rf- 
I  Geo.  4, c.  57,  ^(^rd  Ewer  was  removed  from  the  parish  of  Iver,  Bucks,  to 
by  renting  two  ^hg  parfgij  of  Rickmansworth,  Herts,  the  Court  of  Quarter 
distinct  dwell-  ^       ,  ,  •   •  r    i 

ing  houses,  al-  Sessions  quashed  the  order,  subject  to  the  opinion  of  the 

SactSly  C^"*^^  of  King's  Bench  on  the  following  case: 
occupied  by  Henry  Ewer  (father  of  the  pauper,  who  has  never  gain- 

himself.^  ed  a  settlement  in  his  own  right)  in  1823  took  a  house   in 

Iver,  of  Mr.  Franklin,  for  which  he  paid  6/.  per  annum,  and 
also  1/.  per  annum  for  a  piece  of  land.  In  the  adjoin- 
ing house,  also  belonging  to  Mr.  Franklin,  lived  Dean, 
another  tenant.  No  other  building  adjoined  either  of  the 
two  houses ;  there  was  no  internal  communication  between 
the  housesj  and  there  was  a  separate  outer  door  to  each; 
each  house  had  .  a  chimney  running  up  back  to  back  in 
the  partition  wall  between  the  houses,  and  there  was 
bne  continuous  roof  over  both.  A  few  days  previous  to 
January  1830,  Dean  quitted,  and  Henry  Ewer  applied  to 
Mr.  Franklin  to  take  Dean's  house  instead  of  his  own. 
Mr.  Franklin  agreed,  if  Henty  Ewer  could  find  a  tenant 
for  the  other.    Henry  Ewer  brought  his  son  William  Ewer 


HILARY  TERM,  IV  WILL.  IV. 

to   Mr.  Franklin,    who   refused  to   take   him  as  tenant. 

H.  Eufer  then  asreed  with  Mr.  FrauJcUn  to  become  tenant     _,    „ 

®  The  KiMG 

for  the  whole,  and  to  pay  61.  for  each  house,  and   1/.  for  v. 

the  land,  that  is,  13/.  per  year;  and  thereupon  Henry  Ever  i^^^ 
went  into  the  occupation  of  Deans  house  and  gave  up  the 
possession  of  the  other  to  his  son  William  Ewer,  who  with 
his  family  continued  in  the  occupation  thereof  till  Michael- 
mas 1831,  when  he  quitted,  and  whereupon  Henry  Ewer 
gave  up  that  house  to  Mr.  Franklin,  who  put  in  another 
tenant;  Henry  Ewer  paid  the  rent  of  IS/,  to  Michael- 
mas 1831,  and  Mr.  Franklin  gave  him  at  each  Michael- 
mas a  separate  receipt  for  the  rent  of  each  house.  From 
18£3,  to  Michaelmas  1831,  no  alteration  was  made  in  the 
houses,  while  the  houses  were  occupied  by  Dean  and  Henry 
Ewer,  and  subsequently  while  they  were  occupied  by 
Henry  Etper  and  his  son,  the  occupier  of  each  house  was 
separately  assessed  to  the  poor  rate :  Henry  Ewer  did 
not  pay  his  son's  poor  rate,  nor  did  he  use  any  part  of 
his  son's  house. 

The  question  for  the  opinion  of  the  Court  is,  whether 
Henry  Ewer  gained  a  settlement  in  Iver,  by  renting  a  se- 
parate and  distinct  dwelling-house  or  building. 

Talfourd,  Serjt.  and  Munro,  in  support  of  the  order  of 
sessions.  Rex\.  Tadcaster  (a),  and  Rex  v.  Macclesfield  (b)^ 
are  precisely  in  point. 

They  were  here  stopped  by  the  Court. 

Biggs  Andrews,  contr^.  By  the  second  section  of  6 
Geo.  4.  cap  57,  the  act  upon  which  the  question  must  in  this 
case  depend,  it  is  enacted,  that  no  person  shall  acquire  a 
settlement  by  reason  of  settling  upon,  renting  or  paying 
parochial  rate  for  any  tenement,  not  being  his  or  her  own 
property,  unless  such  tenement  shall  consist  of  a  separate  or 
distinct  dwelling-house  or  building,  or  of  land,  or  of  both, 

(a)  Ante,  vol.  i.  466 ;  4  3arn..  &  Adol.  703,      (6)  3  Bam.  &  Adol.  873, 
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1694.        bonft  fide  rented  by  such   person  for  10/.  a   year.      In 


this  case    the  pauper  only   actually  occupied    one  of  the 
V.  dwelling-houses.     [Pattesony  J.     Do  you  propose  to  con- 

InhttWtams  of  xend,  that   if  a  man   rents  one  house  and  lives  in  it,  and 
holds  another  in  the  same  parish  from  a  dmerent  landlord, 
that  he  cannot  gain  a  settlement  unless  the  one  in  which 
he  lives  is  above  the  value  of  10/.  a  year?]    That  is  the 
proposition  intended  to  be  submitted  to  the  consideration 
of  the  Court.     The  words  of  the  statute  require  that  the 
party  should  be  in  the  occupation  of  a  separate  and  dis- 
tinct dwelling-house.     In  Rex  v.  Ditc/ieat  (a),  lAttkdaie, 
J.  was  of  opinion  that  there  was  an  occupation  of  a  dwell* 
ing-house  within  the  meaning  of  6  Geo.  4,  c.  57,  although 
a  portion  of  the  dwelling-house  was   underlet  by  the  sup- 
posed  occupier ;  but  he  says  *'  it  might  have  been  otherwise, 
if  be  had  underlet  the  whole  house,  and  occupied  no  part 
of  it  (6)."    The  6  Geo.  4,  c.  57,  enacts,  that  no  settlement 
shall   be  gained  by  renting  a  tenement,   "unless   it   shall 
consist  of  a  separate  and  distinct  dwelling-house  or  build* 
ing,  or  of  land,  or  of  both."    It  is  obvious,  that  by  the  word 
^'  building,"  the  legislature  did  not  mean  to  designate  a  dwell- 
ing-house.    In  this  case  there  are  two  distinct  dwelling- 
houses.  [Denman,  C.  J.  The  argument  would  go  this  length, 
that  if  a  man  rented  forty  houses,  each  of  the  value  of  9/. 
and   lived   in  one,  he  would  gain  no   settlement.]     That 
must  be  admitted.     The  statute  of  1  WiU,  4,  which  recites 
that  doubts  had  arisen,  and  is  declaratory,  shews  that  the 
legislature  did  not  intend  that  a  party  should  gain  a  settle- 
ment, unless  the  dwelling-house  w^ere  occupied  by  the  party 
himself.  [Denman,  C.  J.  That  act  is  not  declaratory.  Taun^ 
ton,  J.       No  act  is  declaratory  unless  it  contain  the  words 
*'It  is  hereby  declared."]  Rex  v.  Tadcaster,  and  Rex  v.  Mac- 
clesfield, are  both  distinguishable.     In  the  former  case  the 
question  arose  upon  the  occupation  by  the  pauper  of  a  home 
and  building,  for   which  he  paid  10/.     Here,   the  ques- 

(a)  4  Maim.  &  Ryl.  151 ;  9  Bam.         (6)  9  Bam.  &  Ci-essw.  185. 
&  Cressw.  176. 
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lion  is  Dpon  the  words,  "  a  separate  and  distinct  dwelling*         1884. 
house."     In   Hex  v.    Macclesfield,  no   allusion  was  made 
to  the  different  words  used  by  the  legislature,  and  the  pau- 
per occupied  the  whole  of  the  premises  by  putting  in  his  ^"^  j^^"^  ^ 
journeyman. 

Denman,  C.  J. — It  is  obvious  that  the  legislature  had 
something  in  view  in  the  use  of  a  different  term  ;  which  it 
is  doubtful  whether  they  have  carried  into  effect.  We 
think  therefore  we  had  better  take  a  little  time  to  consider 
this  question. 

Ctir.  adv,  vuU. 

Denman»  C.  J.,  afterwards,  in  the  same  term,  said — 
In  the  case  of  The  King  v.  IveVj  we  wished  to  have  an  op- 
portunity of  looking  more  narrowly  into  the  statutes,  and 
Dpon  looking  at  the  act  of  parliament  which  was  in  force  at 
the  time  when  the  pauper's  father  rented  the  two  houses  in 
the  parish  of  Iver,  we  are  of  opinion  that  he  did  gain  a  set- 
tlement in  that  parish. 

Order  of  Sessions  confirmed. 


The  KfKG  17.  The  Inhabitants  of  Preston. 

On   appeal  against  an  order  of  justices,  by  which  Jo/m  Where  a  deed 
Chaplin  was  removed  from  Monkesleigh,  to  Preston,  in  the  bearing  the' 
county  of  Suffolk,  the  sessions  confirmed  the  order,  subject  P^per  stamp, 
to  the  opmion  of  this  Court  upon  the  foilownig  case.  receive  it  in 

27th  April,  1825.    Chaplin  was  bound  an  apprentice  for  ^^Jllterin"^' 
six  years  to  Kobert  Cousins,  of  Monkesleigh.     There  was  into  the  inquiry 

no  premium,  and  the  indenture,  until  1852,  had  no  stamp,  ^^^  affixed 

upon  the 
pa3rfnent  of  a  sufficient  penalty,  and  within  proper  timei  although  it  is  prored  not  to  have 
been  stamped  when  executed. 

But  with  reference  to  the  effect  of  the  deed,  the  Court  will  inquire  into  the  time  it 
was  stamped,  in  cases  where  stamping  within  a  limited  period  is  required  by  statute. 

A  memorandum  indorsed  upon  an  instrument,  purporting  to  be  an  acknowledgment 
hj  the  commissioners  of  stamps,  of  the  payment  of  a  penalty,  is  not  evidence. 
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Chaplin  served  under  the  indeoture^  rf  sidjpg.  all  tl^  tjjm 

TheK.«     "MoukeBleigh.      

V.  6tb  July,  18S2.    1/.  for  the  stamp,  and  51.  for  the  penalty 

'"pre^on/^  wertfMiidto'the  cdmnds^ionm-s  of  8taaps,  wlio  bautedUhe 
iadetftmb  tm  be  feilttiDped,  nod  a  receipt  >to' be  duly' written 
thei^n  fortfad  ]/«aAd5A  These  fluma  (as  appeiiiediby 
difl  <fcioss-eXBmiiia«ion  of  the  overseers  of  Pnsston)^  werb 
prewidted  and  paid  by  the  parish  of  Preston.  This  uvio 
dMce  was  received  subject  to  an  objection  by  the  app«l« 
lant's*  counsel  to  its  adnjissfbility. 

Q8th  August,  1832.  Chaplin  served  his  foroser  naUer, 
Cduslhs,  with  a  written  notice  dated  the  1 1tb  August,  162fe» 
reqviring  him  to  procure  the  indenture  to  be  stamped  with 
the  double  duty.  « 

£9th  August,  183£.  Cotmns  refused  to  pay  the  double 
duty. 

6tb  September,  l6Sd.  Chaplin  signed  a  ^tteo  r^ 
quest  to  the  commissioners  of  stamps  to  affix  the  double* 
duty,  and  paid  them  the  further  sum  of  ]/.;  a  second 
stamp  of  1/.  was  accordingly  affixed  to  the  indenture* 
On  the  same  day  Chaplin  repaid  the  parish  officers  of 
Preston  the  1/.  which  they  had  previously  paid  for  the 
stampy  but  the  5L  has  not  been  repaid. 

Austin  and  Gurdon,  in  s  upport  of  the  order  of  sessions^  cited 
the  case  of  Rex  v.  Church  Hulnu  (a),  and  urged,  that  bytiie 
clauses  of  the  atamp  acts,  to  which  they  eiAed  the  atten* 
tioit  of  the  Coarty  the  penalty  upon  wihich  alone  tbe^eonw 
mifsionerl  afiHteiMpfci  wereiraliiQCM|edfiiiiffiii*g  iwiiBlaiiipt 
on' Ihiq  undenHae  .v(asf  fan  tpo^pnds.  add  taof  £ve<  pduodeif 
whioh^  was  rif^.pemAtf  paidiin  this  case/  (under  a*  misr 

(a)  "this  case  wAs  cited  from  therefore  the  Court  ha  j  no  voucher 

vol.  9  4f  the  Law  JonmW,  |Mge  for  the  correctness  i)f  the  rtprtrts? 

B%  of  tbe  MngUtiatea.'*  Cases.  Tbs  ofterwanls^it  Wii^sUied  HhatiMr. 

Court  refused  to  f|dmit  the  report  Qol^man  (who  bad  aigped.in  that 

as  an  authority,  on  the  ground  that  case)  had  looked  over  the  report 

the  work  was  at  that   time    an  and  declared  it  to  be  correct,  the 

pnonyinous  publication,  and  that  Court  received  it. 
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conception  on  the  part  of  the  commissioners),  and  in  all        i834. 

other  similar  cases,  since  the  passing  of  44  Geo.  3,  c.  98.  ^-^^^/^^ 

The  Kiira 

Biggs  Andrews,  cootrsi.  This  line  of  argument  was  not  Inhabicanis  of 
anticipated.  The  only  question  expected  to  be  discussed  ^^^'^^^- 
was,  whether,  under  the  authority  of  Rex  v.  Church  Hulme, 
the  statute  of  8  Anne,  c.  9,  had  been  sufficiently  complied 
with.  IPatieson,  J.  Is  the  point  in  Rex  v.  Church  Hulme 
the  same  as  that  la  Rex  v.  Chipping  Norton'^ {a).]  The 
question  in  Rex  v.  Chipping  Norton  turned  upon  an  in- 
denture made  before  the  passing  of  44  Geo,  3,  c.  98. 
[Paiteson,  J.  In  Rex  v.  Church  Hulme  it  was  held  the 
indenture  could  not  be  stamped  at  all  after  six  months.] 
That  was  under  the  8  Anne,  c.  9^  s.  32,  which  imposes  a 
duty  according  to  the  amount  of  the  premium.  Here,  no 
premium  was  paid,  and  therefore  no  ad  valorem  duty  could 
be  payable.  [Patteson,  J.  Is  there  any  case  in  which  the 
Court  have  entered  into  the  question,  whether  the  right 
penalty  has  been  paid  or  not  i  There  are  cases  in  which 
they  have  inquired  when  the  penalty  was  paid.]  There 
is  no  such  case.  [Littledale,  J.  I  have  always  understood 
that  if  we  find  a  proper  stamp  upon  the  instrument,  no  fur- 
ther inquiry  is  made.]  The- deed  is  good  from  the  begin- 
ning, but  made  not  available  until  the  proper  stamp  is 
affixed.  The  Court  only  inquires  into  the  time  when  the 
stamp  was  affixed^  in  cases  upon  statutes  which  require  that 
the  stamp  shall  be  affixed  within  a  limited  time.  Were  it 
necessary  to  do  so,  it  would  not  be  difficult  to  satisfy  the 
Court  that  &L  is  the  proper  penalty.  [Patieton,  J.  Sup- 
pose »iia  penalty  had  been  paid  at  all;  if  the  stamp  was 
upon  the  deed,  I  do  not  think  we  should  inquire  when  it 
was  affixed.  If  so,  that  makes  an  end  of  the  case.  Den^ 
man,  C.  J.  It  must  be  so.  We  see  here  a  deed  properly 
stamped.  It  is  true,  there  is  upon  it  a  memorandum  of  the 
payment  of  a  penalty,  but  that  is  nothing  to  us :  the  in- 
dorsement is  not  evidence.] 

(a)  5  Bam.  &  Aid.  4t2. 
VOL.  111.  n 
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1834.  Austin  referred  to  The  Apothecaries'  Company  v.  Ferny^ 


hough^  (a).    [Denman,  C.  J.    That  case  is  no  authority  at 
^.  all.     It  merely  shews  that  secondary  evidence  was  received 

InhabiMnts  of  }^j  order  to  avoid  a  question  as  to  the  necessity  of  proving 
the  payment  of  the  penalty.] 

Byles,  on  the  same  side,  with  Andrews^  was  stopped  by 
the  Court. 

Denma^,  C.  J. — It  is  not  necessary  to  decide  the  ques- 
tion which  was  intended  to  be  raised,  tf  a  stamp  is  not 
allowed  to  be  put  Upon  the  particular  instrument  after  a 
certain  time,  then  the  question,  whether  the  stamp  was 
aflSxed  within  the  time  given  by  the  statute,  may  be  enter- 
tained. But  when  the  question  is  only  Whether  the  in- 
strument is  receivable  in  evidence,  it  is  sufficient  to  us  if 
it  bears  a  proper  stamp;  if  it  does,  the  Court  will  not  enter 
into  any  fuUher  inquiry.  The  memorandum  is  do  evidence 
of  the  fact  stated  in  it. 

LiTTLEDALi,  J.  coucUrredt 

TauntoH .  J, — I  art  entirely  of  the  same  opinion,  and 
am  glad  that  the  law  of  the  case,  as  Established  by  long 
pr&ctice,  coincides  with  the  justice  of  the  case. 

PAtteson,  J.-^I  entirely  agree.  There  has  been  a 
very  ingenious  argument  thrown  away  in  this  case. 

Order  of  Sessions  quashed, 
(a)  2  Carr.  &  Payne^  458. 
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1834. 

£x  parte  Allen. 

KjROWDER  applied  for  a  rule  to  shew  cause  why  a  writ  ^,is  charged 

of  habeas  corpus  should  not  issue  to  bring  up  the  body  of  ^^  *  ^^^^y 

Richard  Allen,  confined  in  Fisherton  gaol,  in  Wiltshire.        magistrates, 

AUefi  had  been  taken  before  three  magistrates,  charged  ^e^  "i^yi. 

with  a  felony,  and  after  evidence  of  the  felony  had  been  dence,  admit 

gone  into  was  admitted  to  bail,  upon  his  giving  his  own  ^^  ^^^  * 

recognizance  And  that  of  two  other  persons,  each  in  200/.,  wards,  upon 
-      ,,  .  •  T»  /.  1     additional 

for  his  appearance  at  the  next  assizes.     He  was  afterwards  evidence, 

apprehended  again  and  brought  before  two  of  the  satne  commit  him 
magistrates,  when  further  evidence  was  gone  into,  and  he  Dot  entitled  to 
was  committed  to  Fisherton  gaol.  *u^8*t^b^  dSH 

Crowder,  in  support  of  the  application.  The  magistrates  charged  out  of 
having  had  the  case  regularly  brought  before  them,  and  ^^^^  ^' 
having  decided,  after  hearing  the  evidence,  that  the  party 
should  be  admitted  to  bail,  had  no  right  to  issue  a  warrant 
for  his  apprehension  on  the  same  charge,  and  then  to  commit 
him  to  gaol.  Under  7  Geo,  4,  c.  64,  s.  I ,  the  magistrates 
were  authorized  either  to  dismiss  the  charge  or  to  hold  the 
party  to  bail,  or  to  commit  him  to  prison.  Their  decision 
was  to  admit  him  to  bail,  and  they  accordingly  took  bail  for 
his  appearance.  This  then  was  an  adjudication  by  the  three 
magistrates  before  whom  the  case  was  first  heard.  [Deri" 
man,  C.  J.  There  was  no  adjudication  at  all  when  bail  was 
taken.  What  is  there  in  that  act  to  deprive  them,  or  any 
other  magistrates,  of  the  power  to  commit  upon  hearing 
ftiller  evidence  of  the  felony?]  They  decided  upon  the 
middle  course  of  admitting  to  bail,  and  the  party  was  put 
to  the  trouble  and  expense  of  procuring  sureties  for  his  ap- 
pearance. He  ought  not  then  to  be  harassed  by  a  second 
apprehension;  nor  is  there  any  necessity  that  such  a  power 
should  reside  in  the  magistrates ;  for  it  is  their  duty,  and 
indeed  their  constant  practice,  when  not  satisfied  with  the 
evidence  adduced  before  them,  to  remand  the  prisoner  for 
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a  further  examination.     Such  a  course  ought  to  have  been 
pursued  on  the  present  occasion. 

Denman^  C.  J. — It  appears  to  me  that  the  magistrates 
have  taken  the  very  course  which  it  was  most  proper  for 
them  to  adopt.  The  whole  matter  is  not  fully  investigated 
in  the  first  instance;  subsequently  fresh  evidence  is  pro- 
cured, and  the  party  is  committed.  It  is  necessary,  for  the 
ends  of  justice^  that  the  magistrates  should  possess  and 
exercise  this  power.    There  must  be  no  rule. 

LiTTLEDALE,  J. — Supposc  there  had  been  but  slight 
evidence  given  the  first  time  the  party  was  before  the  raagis* 
trate,  then  under  the  act  he  is  to  be  admitted  to  bail;  but 
nevertheless  if  afterwards  further  evidence  is  discovered, 
he  may  be  fully  committed  by  the  magistrates.  The  magis- 
trates do  not  remand  except  where  further  evidence  of  the 
crime  is  expected.  Here  it  may  be  that  the  evidence  which 
was  afterwards  produced  was  not  at  all  anticipated. 


Taunton  J.  and  Patteson,  J.  concurred. 


Rule  refused, 


To  ^und  a 
motion  for  a 
contempt  in 
disobeying  a 
rule  of  Court, 
It  is  not  suffi- 
cient to  shew 
the  party  the 
original  rule, 
wiSiout  per- 
sonal service 
of  a  copy  of 
such  rule. 


Parker  v.  Burgess. 

It  EATON  moved  for  an  attachment  against  T.  C.  Wright, 
the  attorney  for  the  plaintiff,  for  the  nonpayment  of  a  suni 
of  money,  in  obedience  to  a  rule  of  Court  made  in  this 
cause,  and  the  Master's  allocatur  thereon.  His  motion 
was  grounded  upon  an  affidavit,  which  stated  that  the  de- 
fendant did,  on  the  2Cth  November  last,  serve  T.  C.  Wright 
with  a  copy  of  the  rule  of  Court,  by  leaving  the  same  with 
a  servant  at  the  office  of  the  said  T.  C.  Wright,  and  did,  on 
the  29th  of  the  same  month,  produce  to  and  shew  to  the 
said  T,  C.  Wright  the  said  rule,  with  the  Master's  allocatur 
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thereon,  and  at  the  same  time  did  demand  of  him  the  1834. 
money,  which  he  refused  to  pay.  He  contended  that  the 
rule  requiring  a  personal  service  of  the  copy  of  the  rule  of 
Court  had  been  substantially  complied  with,  by  shewing  the 
original  at  the  time  when  the  demand  was  made,  the  object 
of  that  rule  being  merely  that  the  Court  might  be  certain 
that  the  party  sought  to  be  attached  knew  of  the  rule  which 
he  was  called  upon  to  obey ;  and  he  observed  that  it  is  not 
laid  down  iu  the  books  of  practice,  that  the  cofy  must  be 
personally  served. 

The  Court  however  said,  the  service  of  the  copy  of  the 
rule  is  not  sufficient.  The  rule  of  practice  is  well  known 
to  us,  and  is  of  every-day  occurrence.  There  must  be  a 
personal  service  of  the  co'py  of  the  rule,  as  well  as  a  personal 
demand  of  the  money. 

Rule  refused. 


The  King  v.  The  Inhabitants  of  Lubbenuam. 

On  an  appeal  against  an  order  of  two  justices,  by  which  Proof  that  il. 

Elizabeth  Wylly  and  her  four  children  were  removed  from  ^"a^J^d^nThe 

the  parish  of  Lutterworth,  in   the   county  of  Leicester,  parish  of  Dale, 

to  the  parish    of  Lubbenham    in   the    same  county,  the  children 

Court  of  Quarter  Sessions  confirmed  the  order,  subject  to  C,  J).,  £., 

the  foUowmg  case :  baptised  there, 

The  respondents  proved  that  the  pauper^  before  her  mar-  wnoteyid«ice 

riage  with  Alex.  Benj.  Wyllt/,  gained  a  settlement  in  the  the  iustices 

parish  of  Lubbenham,  by  hiring  and  service.     On  the  part.  ?j^^^  ^^°^  ^ 

of  the  appellants  the  following  evidence  was  given.     Tlie  was  born 

marriage  of  John  Brittain  and  Mary  Goode  at  Ketton,  in      whether 

the  county  of  Rutland,  on  the  27th  April,  1749:  the  bap^  they  would  be. 

,  •  justined  in 

tism  of  Mary  their  daughter,  at  Ketton,  on  the  26th  May,  drawing  such 

1751 :  the  baptism  of  John  their  son,  at  Ketton,  on  the  ihe®^^"^^^^"* 

27th  May,  1753:  the  baptism  of  Elizabeth  their  daughter,  quare. 

at  KettoHj  on  the  igth  January,   1755:  the  baptism  of 
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1834.        Susanna  their  daughter,  at  Ketton,  on  the  95th  December, 


1756:    the    marriage  of  Alexander   Wylli/,    a  foreigner, 
V  who  bad  no  settlement,  with  the  said  Elizabeth  BriltainM 

LuBM^fM^^  on  the  18th  January,  1779;.  and  the  birth  from  that  mar- 
riage of  il .  B,  Wylly,  who  afterwards  married  the  pauper. 
Upon  these  facts  the  appellants  submitted  that  they  had 
eufiiciently  established  a  birth-settlement  of  E/icaAeM  Brii" 
tain,  the  mother  of  the  pauper's  husband,  in  Ketton, 
and  that  a  settlement  in  that  pari9h  devolved  upon  him, 
and  was  acquired  by  the  pauper,  on  her  niarriage  with  him. 
The  respondents  relied  on  Rex  v.  North  Petherton(a), 
that  Elizabeth  Brittain's  birth-settlement  was  not  suffici- 
ently proved,  and  the  Court  confirmed  the  order. 

Uildyard  and  Sir  G.  Lewin,  in  support  of  the  order  of 
sessions.  The  certificates  of  baptism  are  not  evidence  of 
the  place  of  the  birth  of  the  parties  baptised.  Rex  v. 
North  Petherton  is  an  express  decision  to  that  effect. 
The  evidence  given  in  this  case  is  merely  the  same  kind  of 
evidence  accumulated.  [Patteson,J.  It  is  something  more ; 
there  is  evidence  of  the  marriage,  and  that,  coupled  with  the 
register,  in  some  degree  shews  the  age  of  die  parties  bap* 
tised.]  Suppose  the  parents  resided  in  an  extra  parochial 
place,  they  would  bring  their  children  to  the  adjoining 
parish  to  be  baptised.  A  clergyman  is  only  bound  to  bap^ 
tise  the  children  of  his  parishioners,  and  if  it  be  held  that 
the  place  of  baptism  is  to  be  presumed  to  be  the  place  of 
birth,  every  clergyman  will  feel  it  to  be  his  duty  to  refuse  to 
baptise  persons  who  are  not  parishioners,  lest  he  should  ui|-« 
justly  raise  that  presumption  against  the  interests  of  the 
parish.  [Taunton,  J.  1  cannot  ascertam  what  question  is 
submitted  for  our  consideration.]  The  question  intended 
to  be  submitted  was,  whether  upon  the  state  of  facts  the 
justices  in  sessions  were  bound  to  presume  that  the  birth- 
place of  Elizabeth  Wylly  was  in  Ketton.  The  Court  of 
Quarter  Sessions  held  that  Ketton  was  not  proved  to  be 

(a)  8  Dowl.  &  Ryl.  3«5;  S.  C.  5  Bam.  &  Cressw.  508 
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the  bi^lb-plac^  of  Elizabeth  Wylly,  and  it  was  a  quefltiQii        1BS4. 
entirely  for  their  consideration.  TheKivQ 

Hum/rey  and  G.  S.  White,  contm.  In  Bex  v.  North  ^^^SwV/ 
Petherion,  Bayley,  J.  says, "  I  do  not  say  that  the  register 
of  baptism,  when  connected  with  other  circumstances,  is 
not  evMieiice  from  which  the  justif:^^  niay  be  wftrr^nted  in 
drawing  a  conclusion  as  to  where  the  child  was  born." 
The  baptism  of  the  former  children  and  the  marriage  of 
the  parents  are  other  circumstances  which  are  connected 
with  the  .register  of  the  baptism  of  one  child.  The  case 
of  Rex  V.  North  Petherton  only  decides  that  a  register  of 
baptism  is  not  alone  sufficient  evidence  of  the  place  of  a 
person's  birth.  Neither  Bay  ley,  J.  nor  Holroyd,  J.  in  th^t 
case,  doubted  the  admissibility  of  the  register.  [Denmafif 
C.  J«  Undoubtedly  it  is  evidence  of  something,  namely,  that 
the  child  was  baptised  there  at  that  timei  because  it  is  the 
duty  of  the  clergyman  to  make  the  entry.]  Bifyley,  J.  like- 
wise says  in  his  judgmept,  *'  If  the  child  was  very  young 
at  the  time  it  was  baptised,  the  register  would  be  pre? 
suraptive  evidence  that  it  was  born  in  the  parish  where  it 
was  baptised."  There  is  evidence  in  this  case  of  the  mar- 
riage, and  the  baptism  of  two  children  before  the  baptism 
of  Elizabeth.  This  must  be  good  evidence  from  uecessity  ^ 
an  individual  who  should  recollect  anything  of  the  father 
9Qd  mother  must  be  pearly  100  ye$irs  oldr 

Dbnman,  C.  J. — It  is  not  clear  for  what  purpose  this 
case  is  sent  to  us.  It  seems  to  me,  however,  that  the  ses- 
sions having  found  the  facts  under  which  they  coofirn^ed 
the  orderi  and  having  put  no  particular  questions,  we 
mus^  consider  that  the  question  intended  to  be  submitted 
to  us  was,  whether  that  Court  was  bound  to  find  that  the 
pauper's  mother  was  born  in  the  parish  of  I^ettoii.  It  is 
enough,  witliout  considering  whether  this  succession  of 
entries  in  the  register  would  be  sufficient  evidence, 
were  we  to  presume  that  Jetton  was  the  birth-place  of 
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18S4.        EUzabeih  Wylfy,  to  say  that  the  sessions  were  not  bound 
^^^'^      ID  this  case  to  make  that  presumptioo. 

I^BwrnAM^^     LiTTLKDALE,  J.—l  do  Dot  see  enough  to  satisfy  me  that 
the  sessions  have  done  wrong. 

Taunton,  and  Patteson,  JJ.,  concurred. 

Order  of  Sessions  confirmed. 

Souter  v.  Drake. 

The  vendor  of  ASSUMPSIT.  Jhe  declaration  stated  that  the  plaintiff 
a  leasehold  ,     ^  .         .  *.        •    j  r 

interest  is         was  possessed  of  a  messuage^  by  virtue  of  an  indenture  of 

the"l^r's^dc  ^^^^'  ^^^  *  residue  of  a  term  of  years,  at  the  rent  of  42/., 
to  demise,  an-  with  certain  fixtures  therein;  and  the  defendant  agreed  with 
wUesdpulaied  ^^^  plaintiff  to  take  the  house  and  the  lease  for  the  remain- 
in  the  contract  Jer  of  the  term,  from  Lady-day  then  next,  at  42/.  per  annum. 
No  agree-     and  to  pay  to  the  plaintiff  30/.  for  the  fixtures,  as  per  list 

went  to  dis-  thereof;  and  in  consideration  thereof  the  plaintiff  agreed  to 
pensewitl)  the        ,        '  .  . 

production  of    assign  the  lease  to  the  defendant,  and  to  deliver  up  possession 

wiulfeimDiied  ^^^^^  messuage,  together  with  the  fixtures,  as  per  list.  Aver- 
from  the  cir-  ment,  that  the  plaintiff  delivered  an  abstract  of  title  to  the 
cumstances  of  ,  j    <.     j  i-  r  *l 

the  term's  be-   l^^se,  was  ready  to  deliver  up  possession  of  the  messuage 

ing  nearly  ex-  together  with  the  fixtures,  and  required  the  defendant  to  ac-* 
pii-ed,  the  ®      ,  .  ,  .  «         . 

small  value  of  <^^pt  the  possession  and  pay  the  purchase  money.     Breach, 

md^b^'^b^'  that  the  defendant  would  not  take  the  messuage,  prepare  the 
senceofany  assignment,  or  pay  the  purchase  money.  Plea,  the  general 
premium.  issue.  At  the  trial  before  Denman,  C.  J.,  at  the  Guildhall  sit- 
tings after  Michaelmas  term,  1832,  it  appeared  that  there  was 
a  written  agreement  signed  by  the  plaintiff  and  defendant  for 
the  assignment  of  a  term  of  twenty-one  years,  of  which  three 
years  and  one  quarter  were  unexpired.  The  plaintiff  had  pro- 
duced the  lease  and  the  assignment  of  it  to  himself,  but  had 
refused  to  produce  the  lessor's  title.  A  verdict  was  found 
for  the  plaintiff  for  25/.  and  the  Lord  Chief  Justice  gavethe 
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defendant  leave  to  move  to  enter  a  nonsuit.    In  Hilary  term        ]834. 
Thesiger  obtained  a  rule  nisi  for  a  nonsuit,  on  the  ground 
that  it  was   incumbent  on  the   plaintiff  to   produce   the 
lessor's  title. 

Comyng  in  Trinity  term,  shewed  cause.  The  question 
turns  entirely  upon  the  agreement,  and  it  is  submitted  that 
the  plaintiff  was  not  bound  to  deduce  the  title  of  his  land- 
lord. The  cases  cited  when  this  rule  was  moved  for,  are 
collected  in  Purvis  v.  Rayer^a).  They  are  all  cases  in 
eqfiity,  where  a  bill  has  been  filed  for  a  specific  perform- 
ance of  an  agreement.  It  is  not  unreasonable  that  one  rule 
should  prevail  in  a  Court  of  Law  and  another  in  a  Court  of 
Equity^  where  a  bill  is  filed  for  the  specific  performance  of 
an  agreement.  In  George  v.  Pritchard{b),  which  is  a  case 
subsequent  to  Purvis  v.  Rayer,  Lord  Tenterden  decided, 
after  adverting  to  the  cases  decided  in  the  Courts  of  Equity, 
that  the  vendor  of  a  leasehold  estate  is  not  bound  to  pro- 
duce his  lessor's  title  without  an  express  stipulation  to 
that  effect.  It  would  be  very  inconvenient  if  a  purchaser 
could  call  upon  the  vendor  to  produce  his  landlord's  title  in 
a  case  where  the  lease  sold  is  only  for  3i  years,  as  the  title 
in  all  probability  may  be  the  same  as  that  to  a  very  large 
estate,  and  it  may  be  impossible  for  the  vendor  to  produce 
it  The  terms  of  the  agreement  admit  the  plaintiff's  right' 
to  the  lease. 

Thesiger  and  G.  Hayes,  in  support  of  the  rule.  Therfei^ 
nothing  in  the  agreement  to  shew  that  the  defendant  intended 
to  rdinqnish  any  right  to  call  for  the  title.  In  Sprat t  v. 
J^(try{c),  the  vendor  agreed  to  sell  two  leases  and  the  good- 
will of  a  public  house  "  as  he  held  the  same ;"  and  it  was 
decided  that  these  words  qualified  the  contract.  But  Parke, 
J.  expressly  says  in  that  case  (ci),  that  '^  there  can  be  no  doubt 
that  die  vendor  of  a  lease  uncondiiionallyf  undertakes  to  give 

(a)  9  Price,  488. '  (c)  5  Mano.  &  Rjl.  J  88. 

(b)  Ryan  &  Moody,  417.  (d)  10  Barn.  &  Cress.  261. 
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^  gopd  title ;"  and  do  qualifying  words  are  introduced  in  the 
sigreemeQt  in  question. 

In  equity  it  is  now  fi  settled  rule,  that  the  purchaser  of  a 
leasehold  estate  may  call  for  the  production  of  the  lessor's 
title.  Considerable  doubts  were  formerly  entertained  on 
the  subjectj  but  in  Purvis  v.  Rayer  the  position  wns  finally 
establishedi  and  all  the  former  authorities  ju'e  there  collected, 
Siiipe  this  decisipn,  it  baa  been  the  invariable  course  to  ia- 
troduce  into  particulars  of  sale  of  leasehold  property,  a 
stipulation  that  the  vendor  shall  9i0t  be  bound  |o  produce 
the  title  to  the  freehold.  George  v.  Pritckard  is  only  a  nisi 
prius  decision^  and  the  authorities  dp  not  appear  to  have 
been  much  considered  in  that  case.  From  White  v.  Fol' 
jQfnbeia)  it  would  seem  that  Lord  Eldon  considered  that  the 
same  rule  ought  to  prevail  in  a  Court  of  Law  as  in  a  Cour^ 
9f  Equity ;  for  be  says  that  if  he  were  called  upon  to  decide 
the  general  question,  be  should  not  do  so  until  be  had  CQp- 
sulted  the  judges  of  the  Common  iiaw  Courts,  A  similar 
ppinion  appears  to  have  been  entertained  by  the  Court  of 
Common  Pleas  in  Temple  v.  Brown^h),  where  the  question 
arose,  but  was  not  decided,  in  consequence  of  the  difficulty 
the  Court  felt  owing  to  the  cases  in  equity.  Great  inconve- 
niences would  follow  if  a  rule  were  established  in  one  Court 
different  from  that  which  prevails  in  another.  Such  a  dis» 
tinction  would  be  at  variance  with  the  cases  in  which  it  has 
been  settled  that  a  Court  of  Law  will  collaterally  notice  equi- 
table defects  in  a  title,  and  will  not  compel  a  purchaser  to 
take  a  title  which  is  clearly  insufficient  in  equity ;  Elliait  v. 
Edwards  {c),  Maberley  v.  Robins  (d).  The  vendor  of  tba 
smallest  freehold  interest  is  bound  to  produce  his  title  at 
law ;  and  the  difficulty  of  drawing  any  sound  distinction  be- 
tween freehold  and  leasehold  property  presses  with  as  mueb 
force  in  a  Court  of  Law  as  in  a  Court  of  Equity,  In 
Fildei  V.  Hooker  (e),  the  true  principle  which  ought  to  go- 


(a)  11  Ves.  337. 

(b)  6  Taunt.  OO. 

(c)  3  Bos.  &  PuL  181. 


(d)  5  Taunt.  635. 

(e)  S  Meriv.  491. 
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vera  the  decisions  of  both  Courts,  is  stated  by  Sir  W.  Orant,        1334. 

M.  R.,  who  says,  that ''  whether  the  interest  be  freehold  or 

leasehold,  it  seems  reasonable  that  he  who  comes  for  a  spe^ 

cific  performance,  should  be  prepared  to  shew  that  he  is  able 

to  give  what  he  seeks  to  compel  a  purchaser  to  take.  What 

is  contracted  for  is  not  merely  a  piece  of  parchment,  con* 

taining  covenants,  but  an  interest  in  land."    Now  a  lease. 

bold  estate  is  as  much  an  interest  in  land  as  a  freehold 

estate,  and  a  long  term  may  be  a  much  more  important  in- 

teresC  than  a  freehold  for  life,  both  as  to  duration  and  value. 

The  mere  circumstance  of  the  vendor's  being  in  possession 

does  not  shew  that  he  is  entitled  to  a  term,  or  to  any  speci- 

6c  interest;  Keech  v.  Hall  (a).    The  only  mode,  therefore, 

by  which  he  can  shew  that  he  is  really  possessed  of  what  be 

contracts  to  sell,  is  by  producing  bis  title.    It  is  objected 

that  a  party  is  not  bound  to  do  that  which  is  impossible. 

But  the  true  question  is,  whether  it  is  an  implied  term  in 

the  agreement,  that  the  title  to  the  freehold  should  be  pro^ 

dueed.     If  it  be,  and  the  vendor  knew  it  was  impossible  for 

him  to  fulfil  that  term  of  the  agreement,  he  ought  not  to 

have  so  contracted.     The  argument  of  inconvenience  is, 

therefore,  entitled  to  no  weight,  since  all  the  difficulty  may 

be  avoided  by  introducing  a  few  words  in  the  agreement. 

Dkkman,  C.  J.  in  this  term,  delivered  the  judgment  of 
the  Court. 

This  case,  which  was  tried  before  me  at  Guildhall,  and 
in  which  a  rule  for  entering  a  nonsuit  was  obtained,  and 
argued  before  my  brothers  Litiledale,  Park$,  and  Patieson 
and  myself,  turns  on  the  question,  whether  a  lessee  ia  pos- 
session, who  contracts  in  general  terras  to  assign  his  lease^ 
can  be  called  on  by  the  proposed  assignee  to  shew  that  the 
lessor  had  a  good  title  to  demise. 

However  this  proposition  may  have  been  doubted  in 
former  times^  the  observations  of  Lord  Eldon  in  White  v; 

(a)  1  Doogl.  SI. 
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Foljambe{a\  and  in  Deverell  v.'  Lord  BoHon{b),  and  of  Sir 
William  Grant,  M.  R.  in  Fildes  v.  Hooker  (c),  certainly 
went  far  to  decide  it  in  the  affirmative^  though  the  judgment 
in  each  case  proceeded  upon  another  ground. 

But  in  the  case  of  Purvis  v.  Rayer{d),  Richards,  C.  B., 
after  great  consideration^  evidently  after  consultation  with 
Lord  Etdon,  held  that  the  purchaser  of  the  residue  of  a  term 
foryearSy  from  a  vendor  in  possession,  had  a  right  to  call 
for  the  lessor's  title. 

All  these  were  cases  in  equity,  arising  on  bills  for  specific 
performance ;  and  Lord  Eldon,  and  more  particularly  Sir 
William  Grant,  both  advert  to  the  possibility  of  a  distinction 
between  them  and  actions  for  damages  to  be  recovered  at 
law  for  breach  of  contract.  We  cannot,  however,  help 
thinking,^  that  the  opinion  of  these  eminent  judges,  and  the 
decisions,  especially  that  of  Purvis  v.  Rat/er,  are  authori- 
ties upon  the  general  question,  whether  it  arise  in  a  Court  of 
Law  or  Equity,  and  that  the  true  ground  of  refusing  relief 
by  a  specific  performance  in  these  cases  is,  that  the  vendor, 
by  his  contract,  was  bound  to  make  out  a  good  title  in  all 
respects  to  the  subject  agreed  to  be  sold,  including  the  right 
of  the  lessor  to  demise,  and  that  he  has  not  done  so.  If  that 
be  his  contract,  he  must  equally  fail  in  a  Court  of  Law,  un-» 
less  he  can  prove  a  performance  of  it  on  his  part.  And  no 
reason  occurs  to  us,  why,  as  the  Courts  of  Law  and  of 
Equity  would  put  the  same  construction  on  a  contract  for 
the  sale  of  z freehold  estate,  they  should  do  otherwise  in  re- 
spect of  a  contract  for  the  sale  of  a  leasehold.   ' 

The  cases  at  law  hatq  not  been  numerous  on  the  subject 
of  contracts  to  grant  or  sell  leases.  That  of  Gmllim  vi 
Stone  (e)WBs  disposed  of  before  the  subject  was  so  much 
considered  as  it  has  since  been  in  the  cases  in  equity.  Bed- 
sides the  points  actually  decided  were,  first,  that  on  a  con* 
tract  to  grant  a  lease  there  is  no  engagement  necessarily 


(a)  11  Ves.  337,  an/e,  42. 
(6)  18  Ves.  505. 
(c)  2  Meriv.  424. 


{d)  9  Price,  488,  ante,  41. 
(e)  3  Taunt.  433. 
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arising  by  implication  of.  law,  that  the  lessor  has  sufficient        .1834. 
power  to  grant  such  a  lease,  and  should  shew  a  good  title ;       Souteh 
for  the  Court  arrested  the  judgment,  on  the  ground  that  it  v. 

was  not  a  good  breach  of  an  agreement  to  grant  a  lease  to 
state,  that  the  defendant  had  not  shewn,  and  had  not  a  suffi- 
cient title;  and  the  second  point  decided  was,  that  there  was 
no  contract  implied  in  point  of  fact,  to  deliver  an  abstract 
of  title  on  an  agreement  to  grant  a  lease.    In  Temple  v. 
Brown  {a)  the  question  arose  as  to  the  latter  point,  but  it 
cannot  be  considered  as  having  been  decided  by  it.     In 
George  v.  Pritchard{b\  on  an  agreement  in  general  terms, 
to  sell  an  existing  lease.  Lord  Tenterden,  C.  J.  was  of  opi« 
nioD,  that  no  contract  to  make  out  a*complete  title  would 
be  implied,  and  that  the  vendor,  without  an  express  stipula- 
tion, was  not  bound  to  produce  his  lessor's  title ;  and  he 
considered  the  cases  in  equity  as  deciding  merely  that  a  ven- 
dor, on  a  bill  for  a  specific  performance,  could  not  compel 
a  purchaser  to  take  a  lease  without  shewing  the  lessor's  title. 
Oo  the  other  hand,  there  is  a  decision  of  Lord  Ellenborough 
which  appears  by  no  means  unworthy  of  consideration.    In 
an  action  for  work  and  labour,  brought  by  Mr.  Denew,  the 
auctioneer,  against  Mr.  Deverill,  the  plaintiff  in  the  Chan- 
cery suit  against  Lord  Bolton  above  referred  to,  the  defence 
was  negligence  in  conducting  the  sale.     Several  witnesses 
proved  it  to  have  been  long  the  constant  usage  of  auctioneers 
employed  to  sell  leasehold  property  to  insert  a  proviso  in 
the  particular,  that  the  vendor  shall  not  be  called  upon  to 
shew  his  lessor's  title.     The  jury  found  a  verdict  for  the  de- 
fendant, with  his  lordship's  full  approbation.     He  thought 
the  plaintiff  guilty  of  gross  negligence,  in  not  adhering  to 
the  practice  which,  he  observed,  had  very  properly  sprung 
up  among  auctioneers,  to  insert  such  a  proviso.     We  have 
therefore  that  learned  judge*s  opinion  of  the  reasonableness 
of  the  practice,  and  the  fact  that  it  has  so  prevailed  in  the 
ordinary  course  of  business,  which  is  strong  to  shew  the 

(a)  6  Taunt.  60.  (6)  Ryan  &  Moody,  417,  mte,  41. 
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1834;        general  undefstanding,  that  a  vendor  is  bound  to  make  out  a 
^^^^      good  title  in  all  respects,  upon  the  sale  of  a  leasehold,  unlets 

^,  the  contrary  be  expressed. 

DaAt£.  ppf  ii,^  reasoos  above  given,  we  come  to  the  conclusion^ 

that«  unless  there  be  a  stipulation  to  the  contrary,  there  it 
in  eveiy  contract  for  the  sale  of  a  lease,  an  implied  udder-* 
taking  to  make  out  the  lessor's  title  to  demisej  as  well  as 
that  of  the  vendor  to  the  lease  itself,  which  implied  under-* 
taking  is  available  at  law  as  well  as  in  equity ;  and  we  can- 
not adopt  the  distinction  acted  upon  in  George  v.  Pritchardi 

It  was,  however^  contended,  that  admitting  the  general 
doctrine,  the  terms  of  the  instrument  in  this  case  (as  in  that 
of  Sprati  V.  Jefery{h) )  shewed,  that  both  parties  intended 
to  waive  the  question  of  title,  and  that  this  was  to  be  inferred 
frdm  the  short  residue  of  the  term,  the  small  value  of  tho 
property,  and  the  absence  of  any  premium  for  the  lease. 

From  these  oircumstances,  and  from  the  agreement  "  to 
take  the  lease  and  fixtures  as  per  list,"  we  might  think  il 
tery  pi^bable  that  the  contracting  parties  never  thought  of 
the  title*  But  this  cannot  be  stated  higher  than  as  a  very 
probable  conjecture :  and  it  would  be  dangerous  to  defeat 
the  genetnl  rule  by  speculations  on  the  pouible  intention  of 
the  patties. 

It  folloWBi  that  the  purchaser  had  a  right  to  call  for  proof 
of  the  lessor's  title,  before  he  parted  with  his  money,  and  as 
no  title  was  shewn,  this  action  for  refusing  to  complete  the 
purchase  cannot  be  maintained* 

Rule  absolute. 

(o)  6  Mann.&  R^l.  188;  10  Barn.  Ic  Cressw.  9^1. 
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1894. 

The  King  v.  The  Inhabitants  of  Great  Wakerino. 

I3Y  an  order  of  two  justices,  Samuel  Bullock,  his  wife  and  A,  demised 

children,  were  removed  from  the  parish  of  Great  Wakeriug  ^  J^  q^ 

to  the  parish  of  Great  Wigborough,  both  in  the  county  of  joindy,  at  161. 

Essex.     On  appeal,  the  Court  of  Quarter  Sessions  quashed  ^^  and^' 

the  order,  subject  to  the  opinioo  of  this  Court  upon  the  P»»<^  ^**®  «"* 
^  „      .  •*  ^  '^  and  the  rates: 

following  case :  —Held,  that 

The  respondents  having  proved  that  the  pauper  had  ac^  ^b  a  Mttle- 

quired  a  derivative  settlement  from  his  father  in  the  appel-  meat  either  by 

hmt  parish,  the  appellants  etideavoured  to  establish  a  sub-  ZlntoXy^^ 

sequent  settlement  acquired  by  the  pauper  hitnself,  either  being  rated 
.  .  .      ,  ,  •  1  ,  and  paying 

by  renUng  a  tenement  ib  the  respondent  parish,  or  by  pay-  |ho  rat4. 

iAg  rates  in  respect  thereof,  under  the  following  circum-     SembUy  that 

^  r  '  o  evidence  was 

Stances  t  ^  inadmissible 

27  Feb.  J827k  By  indenture  of  lease,  between  Catherine  ^^^("^^^^^ 
Sumner,  widow,  of  the  one  part,  and  the  pauper  and  John  that  JB.  should 
Clay  of  the  dther  part,  Mrs.  S.  demised  to  the  pauper  and  ^„am,"and 
Clay  certain  premises,  situate  in  the  respondent  parish,  to  ^^^  ^-  ^^ 
hold  from  Sdth  March  then  next^  for  fourteen  years,  if  ^ret/. 
Mrs*  5«  should   so  long  live,  at  the  yearly  rent  of  16/. 
Covenant  by  the  lessees^  jointly  and  severally,  for  payment 
of  the  taxes,  rates  and  assessments,  but  no  covenant  for  pay«- 
ment  of  the  rent;  and  previously  to  the  29th  September  then 
next,  to  lay  out  SO/,  in  repairs,  and  thereafter  to  keep  and 
leave  the  premises  in  repair.    It  also  contained  a  covenant 
by  Mrs.  5»  to  repay  the  SOL  in  case  the  lessees  should  be 
lawfully  evicted. 

This  lease  having  been  read  on  the  part  of  the  appellants, 
the  pauper  swore  that  the  premises  were  hired  by  him  of 
Mrs.  S.,  and  consisted  of  three  cottages,  two  of  which 
formed  one  double  tenement,  and  an  acre  of  land ;  that  he 
occupied  the  whole  under  the  lease,  and  paid  the  stipulated 
rent  for  above  five  years,  inhabiting  one  of  the  cottages  and 
cultivating  the  land^  and  underletting  the  residue;  that 
Clay  never  came  near  the  premises  during  the  five  years. 
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1834.         or  paid  any  part  of  the  rent,  but  that  he  once  lent  the 

^^^^'C^      pauper  money  to  enable  him  to  pay  the  rent  then  due. 
The  KiKO  _,,  ...  •        /• 

9,  1  he  appellants  also  gave  in  evidence  receipts  tor  rent, 

^"**GMri*  ""^  ^®  P*'^  ^y  ^^^  pauper,  as  follows: 

Wakering.  ''  Received  of  Mr.  Samuel  Bullock  the  sum  of  eight 
pounds,  for  a  half  year's  rent,  due  Michaelmas,  1830,  for 
bouses  and  land  in  the  parish  of  Great  Wakering. 

Signed,  Catherine  Sumner.** 
The  respondents  objected,  that  the  lease  constituted. a 
joint  demise  to  the  pauper  and  C/oy,  at  l6/.  a  year,  which 
was  not  sufficient  ^to  confer  a  settlement  under  the  provi* 
sions  of  6  Geo.  4,  c.  57,  the  act  in  force  at  the  date  of  the 
demise.  The  appellants  replied,  that  the  liability  to  pay 
the  reserved  rent  was,  in  law,  several  as  well  as  joint,  and 
they  proposed  to  call  the  attorney  who  had  prepared  and 
attested  the  execution  of  the  lease,  and  who  had  acted  for 
all  parties  throughout  the  transaction,  for  the  purpose  of 
shewing  that  Clay  was  not  intended  to  be  tenant  jointly 
with  the  pauper,  but  that  it  was  the  intention  and  under- 
standing of  all  parties  that  the  pauper  should  be  sole  tenant, 
and  that  Clay  was  included  in  the  lease  merely  as  a  surety  for' 
the  due  payment  of  the  rent  by  the  pauper.  This  evidence 
was  objected  to,  as  tending  to  contradict  the  language  and 
vary  the  effect  of  the  indenture,  but  it  was  admitted  by  the 
sessions. 

With  respect  to  the  settlement  by  payment  of  rates,  the 
pauper  proved  that  once,  during  his  occupation  under  the 
lease,  he  paid  a  rate  to  a  Mr.  Smith,  whom  he  believed  to 
be  one  of  the  parish  officers  of  Great  Wakering;  and  a  rate 
made  for  the  relief  of  the  poor  of  that  parish  was  produced, 
in  which  the  pauper  was  assessed  in  the  following  manner : 
"  Value  of  property  6/.,  Samuel  Bullock,  house  and  land,  six 
shillings."  The  pauper  occupied  nothing  else  in  the  parish 
in  question,  and  Clay  was  not  rated.  It  was  contended,  on 
the  part  of  the  respondents,  that  this  furnished  no  evidence 
of  the  pauper's  having  been  rated  and  paid  a  rate  in  respect 
of  the  premises  demised  by  the  lease,  and  that  at  all  events 
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the  value  of  the  property  rated,  as  it  appeared  by  the  rate         lasi. 
itself,  was  insufficient  for  the  purpose  of  acquiring  a  settle-      ^^-s/'^>^ 
ment.     The  sessions  were  of  opinion  that  the  pauper  had  ^, 

acquired  a  settlement,  both  by  renting  a  tenement  and  by  Inhabimnts  of 
paying  a  rate  in  respect  thereof,  and  quashed  the  order  of    Wakeeikg. 
removal. 

The  questions  for  the  opinion  of  the  Court  are — first, 
whether  this  was  a  hiring  of  sufficient  value  under  the 
above  statute ;  secondly,  whether  the  evidence  of  the  attor- 
ney was  properly  received;  and  thirdly,  whether  the  paupdr, 
under  the  circumstances  above  stated,  acquired  a  settlement 
by  payment  of  rates. 

Knox  and  Cripps,  in  support  of  the  order  of  sessions. 

I.  In  Croft  V.  Gainsford(a)  and  Rex  v.  Marden(h),  it  First  point: 
was  held  that  where  two  persons  rent  a  tenement,  and  the  |,|rine^"' 
rent  is  under  20/.  a  year,  no  settlement  is  gained.     These 

cases  were  determined  upon  the  ground,  that  in  order  to 
gain  a  settlement  by  renting  a  tenement,  the  party  must 
have  credit  given  to  him  to  the  amount  of  10/.  a  year. 
That  doctrine  was  exploded  in  Rex  v.  Hooe{c)\  and  it  was 
there  settled,  that  it  is  sufficient  if  the  party  comes  to 
settle  upon  a  tenement  of  10/.  a  year,  whether  credit  was 
given  to  him  to  that  amount  or  not.  The  pauper  came 
to  settle  upon  and  occupied  the  whole  of  the  premises. 
(Slag  never  came  to  the  premises  or  paid  any  part  of 
the  rent.  The  covenant  to  pay  the  rates  and  taxes  is 
joint,  but  there  is  no  express  covenant  to  pay  the  rent. 
Eack  wou^l  therefore' b%  jointly  «9nd  separately  i  liable  to  i 
pay  the  whole. 

II.  Xbe  attorney,  who  knew  the  whole  circumstances  of  Second  point: 
the  case,  was  proposed  to  be  called,  to  shew  that  Clay  was  \l^J^J^!^^^^ 
only  a  surety.    The  Court  properly  admitted  this  testimony; 

(a)  9  Bott.  130.  8.  C.  9  Bolt.  134;  Say.  Rep.  8. 

(h)    2  Burr.  Sett.  Cases,  311;  (f)  4East,  36«;  1  Smith,  60. 

VOL.  III.  E 
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1834.         Rex  V.  Scammonden  (a),  Rex  v.  Lamdon{b\  Rex  v.  Olney{c), 

f^r^^C^       R^^  V.  Chead/e(d),     [Dettman,  C.J.   The  distinction  is, 

V.  that  strangers  may  give  evidence  to  contradict  a  deed^  but 

"'o^rrT*  ^^  parties  cannot  (f).     This  is  an  inquiry  as  to  what  the  con- 

Waklrikg.    tract  was.]     The  attorney  was  called  to  explaini  and  not  to 

contradict  the  deed.     [Denmafi,  C.  J.  He  was  not  called 


Distinction  be- 
twern  a  tniveri« 
by  strangert  of 
the  operation  of 
a  deed  bj  plea 
of  Don  feoffavit, 
&c.  and  a  tra- 
vene  by  parties 
and  privies  uf 
the  makivg  of 
the  deed  by 
plea  of  non  est 
factum. 


(a)  3  t.  tl.  4/4. 

(b)  8  T.  R.  379. 

(c)  1  Made  &  Selw.  387. 

(d)  3  Bam.  &  Adol.  833. 

(e)  Parties  and  privies  to  deeds 
indented  are  estopped  from  deny- 
ing tlie  operation  of  the  instruments 
which  they  have  thus  solemnly 
authenticated.  They  can  get  rid 
of  the  effect  of  such  instruments 
only  by  at  once  denying  their  legal 
existence,  by  a  plea  of  non  est 
factum.  Strangers,  on  the  other 
hand,  who  are  not  bound  by  the 
estoppel,  and  are  not  presumed  to 
be  conusant  of  the  operation  of 
the  deeds  pleaded  against  them, 
ore  not  bound,  and  are  not  even 
allowed,  to  plead  non  est  factum, 
but  must  plead,  according  to  the 
case, 

— non  concessit,  II.  34  E.  3, 
fo.  37,  pi.  2 ;  P.  20  E.  4,  fo.  1, 
pi.  4;  Hynde*^  case,  4  Co.  Rep. 
716; 

-non  feoffavit,  Bauet  v.  Prkr 
iff  St,  John  of  Jenaalem^  18  E  4. 
fo.  28,  29,  pi.  27 ;  M.  9  I/.  C, 
fo.  2,  pi.  1;  MoinelVs  case,  M. 
10  H.  6,  fo.  7,  pi.  23 ;  P.  28  H  6, 
ki,6,  pi  .3;  P.  12  E.  4,  fo.  4, 
pi.  9; 

— non  dedit,  Retne^s  case,  T. 
38  £.  3,  fo.  20 ;  P.  2  fl.  4,  fo.  21, 
pi.  19;  Dyer,  122  6. 

— non  dimisit,  Co,  IJtt.  47  6, 

This  mode  of  pleading  opens  to 
both  the  litigant  parties  a  wider 


field  of  inquiry  than  the  precise 
issue  raised  upon  non  est  factum. 
Thus  the  plea  of  non  dimisit  puts 
in  issue  not  only  the  fact  of  the 
demise,  but  the  capacity  of  the 
alleged  lessor  to  make  such  de- 
mise: Co.  Litt.  47  b;  Tayior  v. 
Needhamy 2TRiiut.2S9,  So, where 
the  grant  of  a  reversion  or  of  a 
remainder  is  alleged,  the  adverse 
party,  pleading  non  concessit, 
might  (before  4  Anne,  c.  16,  s.7,8,) 
have  shewn  that  the  tenant  for 
life  had  not  attorned,  though  he 
might  have  traversed  the  attorn- 
ment; D^er,  31  a;  Gourny  v.  Sir 
Edward  Cieere,  ib.  3 1  6,  in  maig. ; 
(but  in  Hudson  v,  Jones,  1  Salk.  90, 
it  appears  to  have  been  held  that 
the  attornment  is  admitted  unless 
it  be  specially  traversed;)  or  that 
the  grantor  had  nothing,  or  that  no- 
thing passed  by  the  grant ;  Eden's 
case,  6  Co.  Rep.  15  6.  So,  under 
non  dedit  pleaded  to  a  gift  in  tail 
by  deed,  it  may  be  shewn  that  the 
alleged  donor  had  nothing  in  the 
land  at  the  time  of  the  supposed 
gift:  Murtaine  v.  Hardy,  Dyer, 
122  b. 

On  the  other  hand,  if  an  ad- 
Towson  be  stated  in  pleading  to 
have  been  granted  by  deed,  and 
issue  is  taken  upon  the  grant  by  a 
stranger  to  the  deed,  who  pleads 
non  concessit  per  factum,  if  it  can 
be  shewn  that  the  grantor  granted 
without    deed   or  by   a   different 
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Hpon  to  explain  any  thing  in  the  deed.]    The  case  in  this         1834. 
respect  is  analogous  to  Wilson  v.  Hart  (a),  a  case  referred 
to  in  WaltoH  v.  Shelley  (Jb\  and  Rex  v  Llattgunnor  (c). 

III.  The  pauper  gained  a  settlement  by  being  rated  and  ^"'^5^^^;^^*  ""^ 
paying  the  rates.     It  may  be  objected  that  in  consequence    Wakebikg. 
of  6  Geo.  4,  c.  57 f  no  person  can  gain  a  settlement  by  'i;\nr^  point : 
being  rated  and  paying  the  rates,  unless  the  circumstances  Settlement  by 
of  his  holding  were  such  that  he  could  have  obtained  a 
settlement  by  the  occupation  of  the  same  premises.     But 

it  is  sufficient  if  the  party  has  been  rated  and  paid  the 
rates  in  respect  of  a  separate  occupation  by  him  of  premises 
worth  more  than  10/.  a  year. 

IV.  In  addition  to  these  three  questions,  submitted  to  Fourth  point: 
the  consideration  of  this  Court  by  the  Court  of  Quarter  [^\nng  under 
Sessions,  the  decision  of  that  Court  may  be  supported  upon  ^^^  demiws. 
another  view  of  the  case.     The  pauper  may  be  considered 

as  the  tenant  of  a  moiety  of  the  premises  to  Mrs.  S.,  and 
the  tenant  of  the  other  moiety  to  Clay;  Rex  v.  Duns  Tew{d). 

Bere^  contiJk.  It  has  been  frequently  observed,  that  cer- 
tainty is  of  peculiar  advantage  in  the  laws  relating  to  the 
poor.  If  the  construction  contended  for  upon  6  Geo.  4,  c. 
57,  be  adopted,  the  decision  of  the  Court  now  will  be  at 
variance  with  decisions  upon  the  59th  Geo.  3,  c.  50,  which 

deed,  it  will   be  sufficient:    per  pi. 38,  79;  Kitcb. 849, — and  wbe- 

Ftnchden,J,,  H.  43  E.'Z,  fo.  1,  tber  a  stranger  to  ibe  deed  may 

pi.  4;  Heath,  Max.  80.  have  such  a   plea,   M.  10  H.  6, 

But  no  traverse  can  be  taken  fo.  7,   pi.  23 ;    Bro.  Ettranger  al 

upon  the  effect  of  a  deed.    Thus,  fait,  pi.  39, — appear  to  be  vexatae 

if  in  an  action  between  A.  and  B.,  quaestiones. 

B.  pleads  a  feofibent  by  deed  by  And  see  P.  18  E,  3,  fo.  16,  pi.  16; 

C,  A.f  whether  party  or  stranger      S9  Ass.  pi.  56. 

to  the  deed,  cannot  reply  that  C.  Here,  both  the  contending  pa- 
died  seised :  H.  84  E.  3,  fo.  37,  pi .8.  rishes  are  ilrangent  to  the  deed. 
And  see  1  Wms.  Saund.  83  (5).              (a)  7  Taunt.  895. 

Whether,  under  the  plea  of  riens  (6)  1  T.  R.  301,  tned  before  and 

passa  per  le  fait,  the  execution  of  cited  by  WUlet,  J. 
the  deed  is  admitted,  M.  5  H.  7,  (c)  9  Bam.  &  Adol.  616. 

fo.  8,  pi.  19;  Bro.  General  Jsnif,         (</)  Burr.  S.  C.  398. 

E  2 
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1834.        18  in  pari  materift^  and  for  the  present  purpose  is  the  same. 

^^^      The  Court  will  hesitate  long  before  they  will  put  a  dif- 
TlieKiNG      ^  .  '',.,•'.*. 

V.  ferent  construction  upon  statutes  which  are  in  pan  matena. 

^"''greaT''^  This  case  has  been  decided  by  Rex  v.  Tonbridge  {a),  for 
Wakeriko.  though  in  that  case  the  question  arose  upon  the  59  Geo.  3, 
c.  50,  and  not  upon  the  6  Geo.  4,  yet  Bayley,  J.,  in  deliver- 
ing the  judgment  of  the  Court,  treated  the  two  statutes  as 
differing  only  in  other  respects.  There,  the  pauper  had 
rented  and  occupied  premises  of  insufficient  value,  unless  he 
could  be  considered  as  sole  occupier  of  a  garden.  Bayley, 
J.  says,  **  It  is  stated  in  the  case,  that  though  the  pauper 
took  the  garden,  it  was  agreed  between  him  and  May/iard, 
that  they  should  share  the  expense  and  profit.  It  is  also 
stated  that  Maynard  paid  the  pauper  half  the  rent^  and 
that  the  garden  was  thus  occupied.  It  is  not  in  terms  stated 
that  there  was  a  joint  occupation,  but  as  Maynard  was  en- 
titled to  participate  in  the  occupation,  we  think  it  must  be 
taken  that  he  did,  and  if  so  the  pauper  cannot  be  considered 
as  occupying  more  than  a  moiety  of  the  garden.  Unless 
the  garden  was  separately '  occupied  by  the  pauper  the 
whole  year,  no  settlement  was  obtained."  Independent 
however  of  authority,  there  is  nothing  upon  the  modem 
tenement  act  to  shew  any  intention  that  there  should  be 
any  difference  in  this  respect  between  it  and  the  previous 
tenement  acts.  It  is  necessary  now,  as  it  was  necessary 
formerly,  that  the  party  shall  have  been  bon&  fide  liable  to  a 
rent  of  10/.  a  year  independently  of  any  other  person,  [f 
the  argument  on  the  other  side  were  correct,  any  number 
of  persons  taking  and  occupying  together  a  house  of  the 
value  of  10/.  would  be  entitled  to  a  settlement. 

With  regard  to  the  question  whether  a  settlement  was 
gained  by  being  rated  and  paying  rates,  it  is  clear  that 
under  the  6  Geo.  4,  this  kind  of  settlement  law  is  repealed, 
because  the  same  circumstances  which  are  required  in 
order  to  gain  a  settlement  by  occupying  a  tenement  are 

(a)  9  Dowl.  ^  R>l.  128;  6  Bam.  &  Cressw.  88. 
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required  in  the  case  of  a  settlement  by  payment  of  rates 
assessed  upon  the  party. 

Denman,  C.  J.— It  does  not  appear  ta  me  that  this  Inhabitants  of 
letting  conferred,  a  settlement,  since  it  was  a  joint  letting  Wakering. 
to  the  two.  If  a  lease  be  made  to  A.  and  B.  at  l6/.  rent, 
it  imports  that  as  between  themselves  each  is  only  to  pay  a 
rent  of  8/.  a  year^  and  though  each  may  be  liable  to  the 
landlord  for  the  whole,  yet  each,  for  the  purpose  of  gaining 
a  settlement,  must  be  considered  as  holding  only  a  moiety. 
In  this  case  the  letting  was  to  both ;  they  were  to  pay  the 
rent  jointly,  and  the  occupation  was  to  be  joint.  The 
occupation  being  taken  to  be  joint,  each  occupies  less 
than  ]0/.  a  year.  I  do  not  understand  Mr.  Knox  to  say 
that  the  6  Geo.  4  at  all  alters  the  state  of  the  law  which 
existed  before ;  nor  do  I  think  that  Rex  v.  Hooe  is  in  hi$ 
favour,  since  there  the  letting  was  to  one.  Whether  this 
evidence  was  receivable  or  not  makes  no  difference,  sinc^ 
assuming  that  it  was  admissible  the  letting  was  to  the  two 
jointly,  and  therefore  the  rent  was  not  of  sufficient  amount 
As  to  the  other  ground,  that  Clay  may  be  considered  as 
letting  his  moiety  to  the  pauper,  that  is  not  found  by  the 
sessions,  and  we  cannot  infer  it. 

LiTTLEDALE,  J. — I  am  of  the  same  opinion.  If  there 
had  been  a  joint  and  several  covenant  to  pay  the  rent,  I  do 
not  see  what  difference  it  would  have  made,  since  the  de^ 
mise  was  to  the  two  jointly.  The  letting  was  to  the  two  as 
joint  tenants.  The  pauper  only  occupied  one  half  in  his 
own  right,  and  the  other  as  bailiff  to  Clay,  and  he  would 
be  liable  to  account  for  that  to  Clay:  he  can  only  be  con- 
sidered as  renting  this  tenement  at  8/.  a  year.  If  he  had 
actually  made  a  contract  with  the  other  lessee,  that  would 
have  been  sufficient,  but  no  such  contract  is  found.  With 
regard  to  the  settlement  by  payment  of  rates,  the  same  is 
required  to  confer  a  settlement  by  payment  of  rates,  as  to 
gain  a  settlement  by  renting  the  land. 
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1834.  Taunton,  J.— It  is  laid  down,  that  where  a  tenement 

Th  K  ^^  ^^^  value  of  20/.  is  occupied  by  two,  both  shall  acquire 

V.  a  settlement,  but  where  the  value  is  under  £0/.  neither 

^"^ci^r^  ^^  g»'°«  «  settlement.  The  reason  of  this  is,  that  if  it  were 
W4KER1110.  otherwise,  the  inconvenience  arising  from  it  would  be  into- 
lerable; for  if  forty  persons,  for  the  same  purposes^  were 
to  rent  a  tenement  of  the  value  of  10/.,  each  of  them  would 
be  entitled  to  a  settlement;  the  manifest  design  of  the 
statute  would  thereby  be  eluded,  and  the  parishes  would 
be  loaded  with  poor.  In  this  case  a  settlement  was  not 
gained,  because  the  rent  for  the  whole  was  jointly  payable 
by  the  two  lessees,  and  was  only  I6/.  a  year.  If  the  parol 
evidence  were  properly  received,  I  do  not  think  it  would 
vary  the  case.  It  would  leave  the  demise  by  the  lessor 
on  the  lease  the  same.  As  to  the  underletting,  there  is  no 
evidence  at  all  of  it.  Clay,  it  would  appear,  was  to  be 
merely  the  surety,  and  there  is  no  evidence  to  shew  that  he 
underlet  to  Bullock. 

A  settlement  by  rating  depends  on  the  same  circum* 
stances  as  a  settlement  by  renting  the  land. 

Patteson,  J. — It  is  perfectly  clear  that  this  is  a  joint 
lease  as  regards  the  landlord.  Whether  the  parol  evidence 
was  admissible  or  not,  it  does  not  vary  the  lease  as  between 
the  parties  to  this  case.  The  inclination  of  my  mind  is, 
that  it  was  not  admissible  between  these  parties,  although 
between  the  parties  to  the  instrument  it  might  be  so  (a).  But 
if  it  be  so,  it  does  not  shew  that  the  letting  was  different ; 
it  was  still  a  joint  letting.    All  the  old  cases  shew  that  pre- 

(a)  A  demise  by  parol  being  in  v.  Cowtett^  9  Lord  Raym.  1&00; 

the  realty,  is  of  an  equally  high  5.  C.  8  Mod   107,  S23,  SU2.     But 

nature  as  a  demise  by  dee<].    In  this  circumstance  does  not  appear   . 

debt  for   rent  upon  a  lease  for  to  exclude  the  operation  of  the 

years,  the  action  is  founded  upon  rule,  that  where  an  agreement  is 

the  demise,  and  the  deed  is  only  reduced  into  writing,  the  parties 

evidence  of  such  demise :  therefore  shall  be  bound  by  the  terms  of  the 

nil  debet  may  be  pleaded :  Warren  written  document. 


HILARY  TERM,    IV  WILL.  IV.  55 

mises  occupied  jointly  must  be  of  such  a  value,  that  each        ^^^^ 
occupier  has  a  10/*  interest.    I  do  not  see  that  we  are  called      ^<^*v«^^ 
upon  to  OYerrule  those  cases  which  have  proceeded  on  the        ^^^  ^^^ 
credit  given  to  the  party.     It  is  a  very  convenient  rule,  and  Inhabitants  of 
if  it  is  not  broken  in  upon  by  the  statutes,  it  will  be  de-    Wakerivg. 
sirable  to  adhere  to  it.     With  respect  to  the  underletting 
by  Clay  to  the  pauper,  there  may  be  something  which  might 
have  led  to  the  conclusion  of  an  underletting  having  taken 
place,  but  the  sessions  have  not  found  it.     As  to  the  set- 
dement  acquired  by  payment  of  rates,  the  same  language  is 
used  by  the  legislature  respecting  settlement  by  payment 
of  rates  as  by  renting  a  tenement.     Therefore,  if  there  was 
a  joint  tenancy,  and  not  a  sufficient  rent,  so  there  was  not  a 
payment  of  rates  for  such  a  tenement  as  is  required  by  the 
act« 

Order  of  Sessions  quashed. 


The  King  r.  The  Justices  of  Norfolk. 

In   Easter  term  last  Follett  obtained  a  rule  calling  upon  'q^^^^^^^^^^ 
the  justices  of  Norfolk  to  shew  cause  why  a  writ  of  man-  Bions  has  no 
damus  should  not  issue,  commanding  them  to  cause  conti-  ^",|\e"  ri,ie 
nuances  to  the  then  next  quarter  sessions  for  the  county  of  of  court,  re- 
Norfolk  to  be  entered,  upon  the  appeal  of  the  church-  calendar 

wardens   and    overseers    of    the    poor  of    the   parish   of  ""''J^^**'*  notice 

...  .  ,  of  the  entry 

Swardeston,  m  the  said  county,  against  an  order  for  the  and  respite  of 

removal  of  George  Fowler,  Elizabeth  his  wife,  and  childreu,  ^ainsTan 

from  the  parish  of  Trowse  Newton,  in  the  said  county,  to  order  of  re- 

the  said  parish  of  Swardeston,  and  at  such  sessions  to  hear  ^ition'to  the* 

and  determine  the  merits  of  the  said  appeal.  notice  of  ap- 

The  following  facts  appeared  upon  the  affidavits  which  by  9  Geo.  l, 

were  filed  when  this  rule  was  moved  for :  p;  ^'  **  ®'  ^"^ 

if  an  appeal 

An  appeal  was  entered  at  the  January  sessions  for  the  be  dismissed 

for  want  of 

such  notice^  a  mandamus  may  be  issued  requiring  the  sessions  to  hear  it 
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1834.         county  of  Norfolk,  and  respited  until  the  April  sessions. 

r^\^^       Previously  to  the  April  sessions,  fifteen  days*  notice  of  trial 
V,  was  giveu  by  the  appellants.     The  appeal  was  called  on  at 

Justices  of     ^1^^  April  sessions,  when  it  was  objected  by  the  respondents 
that  no  notice  had  been  given  in  pursuance  of  a  resolution  of 
the  Court  of  Quarter  Sessions,  by  which  it  was  '^  Resolved, 
that  whenever  an  appeal  against  an  order  of  removal  shall 
be  entered  and  respited,  notice  thereof  shall,  within  one 
calendar  month  after  such  entry  and  respite,  be  given  to 
the  officers  of  the  removing  parish.**    The  Court  of  Quar- 
ter Sessions  held  this  to  be  a  fatal  objection,  and  dismissed 
the  appeal.     The  appellants  were  not  aM'are  of  this  rule, 
and  it  was  stated  in  the  affidavits  filed  on  their  behalf  that 
all  the  resolutions  or  bye-laws  made  for  governing  the  prac- 
tice of  the  general  quarter  sessions  of  the  peace  for  the  said 
county  are  from  time  to  time  entered  ou  the  proceedings 
of  the  respective  quarter  sessions  at  which  they  are  respec- 
tively made,  and  are  not  entered  altogether  in  one  book 
kept  for  that  particular  purpose,  and  that  such  resolutions 
or  bye-laws  are  in  the  custody  of  the  clerk  of  the  peace  for 
the  said  county,  who  resides  at  Aylsham,  a  distance  of  about 
twelve  miles  from  the  shirehall,  and  that  such  resolutions 
or  bye-laws  have  not  at  present  been  collected  together  and 
published  for  the  use  of  the  legal  profession,  or  been  fixed 
oi'  put  up  in  the  said  shirehall,  as  a  notice  to  attorneys  and 
others  concerned  in  the  matters  of  appeal.     ThAt  in  18SI 
there  were   three    newspapers   published    in   the   city   of 
Norwich—*'  The    Norfolk   Chronicle,"  '•  The    Norwich 
Mercury,'*  and  "  The   East  Anglian ;"   and  diat  the  two 
first-mentioned  newspapers  had   been  searched,  from  the 
'i9th  January  to  the  SOth  April,  1831,  inclusive,  and  it  had 
been  found  that  on  the   12th  February  in  the  same  year, 
being  about  thirty-seven  days  after  the  Epiphany  sessions, 
the  before-mentioned  resolution  or  bye-law  was  printed  in 
very  small  type,  and  occupied  five  lines  near  the  end  of  an 
advertisement  containing  101  lines,  and  consisting  of  various 
other  matters.     That  the  said  copy  of  the  resolution   or 


The  King 
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bye-law  had  been  shewn  to  fourteen  attorneys  practising  in  1834. 
the  said  city  of  Norwich,  who  then  stated  they  knew  of  its 
existence,  but  several  of  them  said  that  such  knowledge 
was  purely  from  accidental  circumstances :  that  the  same  "NoRf olk 
copy  was  produced  to  tweuty-four  other  attorneys,  all  prac- 
tising in  the  said  city,  and  that  every  one  of  them  then  de- 
clared that  they  were  wholly  ignorant  that  such  resolution 
or  bye-law  had  been  made.  There  were  other  affidavits  of 
ignorance  of  die  existence  of  the  rule.  The  notice  of  entry 
and  respite  does  not  supersede  the  usual  notice  of  trial  of 
an  appeal,  but  eight  days'  notice  of  trial  is  required  to  be 
given  in  addition  to  such  notice  of  entry  and  respite. 

The  affidavits  in  opposition  to  the  rule  stated,  that  at  the 
meeting  of  the  justices  at  the  close  of  the  October  sessions, 
1830,  in  the  grand  jury  room.  Lord  Suffitid  gave  notice  of 
an  intention  to  submit  a  motion  regulating  the  entry  aud 
respite  of  appeals  against  orders  of  removal  at  the  nest 
sessions :  that  at  a  meeting  of  the  magistrates  in  the  grand 
jury  room,  in  the  January  sessions,  1831,  a  motion  was  put 
accordingly,  and  the  sessions  unanimously  made  the  resolu- 
tion in  question.  That  advertisements  of  all  these  proceed- 
ings were  respectively  inserted  in  two  of  the  newspapers  by 
the  clerk  of  tlje  peace,  about  the  time  when  they  took 
place :  that  this  was  the  ordinary  course  in  making  rules  of 
court,  and  that  the  proceedings  had  been  published  in  the 
usual  manner.  That  ever  since  the  making  of  the  rule,  the 
practice  of  the  court  has  been  regulated  by  it.  That  there 
was  reason  to  believe  that  the  rule  was  generally  well  known 
to  attorneys  practising  at  the  sessions  of  the  county  of 
Norfolk. 

Sir  J.  Scarlett  and  AuUin  now  shewed  cause.  It  is  said 
that  the  attorney  for  the  appellants  was  not  aware  of  the  rule. 
The  two  litigating  parishes  are  situate  within  two  or  three 
miles  of  Norwich.  Then  it  is  said  that  twenty*four  attorneys 
in  the  city  of  Norwich  were  ignorant  of  the  rule.  That  is 
very  probable,  since  in  the  city  of  Norwich  there  are  peculiar 


The  King 

V. 
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18S4.  regulations  respecting  the  poor,  which  makes  the  knowledge 
of  the  rule  of  no  interest  to  them.  There  is  no  affidavit 
that  the  attorneys  resident  in  the  county  were  ignorant  of 
Justices  of  ihe  rule.  This  is  a  matter  entirely  within  the  dbcretion  of 
the  court*  The  sessions  have  a  right  to  make  such  rules 
regulating  the  practice  of  their  court  as  they  think  proper, 
provided  they  be  not  unreasonable,  in  which  case  this  Court 
will  hold  them  void.  The  rule  in  question  is  one  of  obvious 
convenience  to  the  respondent  parish,  and  no  hardship 
upon  the  appellants.  (Here  they  were  stopped  by  the 
Court.)  IDenman,  C.  J.  The  only  question  can  be,  whe- 
ther the  rule  is  contrary  to  law.] 

Folleti  and  Palmer,  in  support  of  the  rule.  If  justice 
has  not  been  done,  this  Court  will  interfere  with  the  pro- 
ceedings of  the  court  below.  This  appeal  was  entered  and 
respited  at  the  Epiphany  sessions.  I'he  usual  course 
there,  is  to  give  a  reasonable  notice  of  trial  before  the  next 
sessions.  In  this  case,  before  the  last  rule  of  the  Court  of 
Quarter  Sessions,  the  appellant  was  bound  to  give  eight 
days'  notice  of  trial.  Such  a  notice  was  given  in  this  case ; 
aud  when  the  appellants  came  to  the  sessions  to 'try  the 
appeal,  it  was  dismissed,  on  the  ground  of  non-compliance 
with  a  rule  requiring  notice  of  entry  and  respite  to  be  given 
within  one  calendar  month  afterwards.  The  sessions  had 
no  power  to  make  this  rule ;  for  it  deprives  the  appellants 
of  the  benefit  of  the  provisions  of  an  act  of  parliament, 
giving  them  the  right  of  trying  their  appeal,  upon  giving 
reasonable  notice  of  their  intention  so  to  do.  The  Kittg  v. 
The  Justices  of  Wiltshire  (a)  is  very  similar  to  this  case. 
There  the  appeal  was  entered  at  the  April  sessions,  notice  of 
appeal  having  been  previously  given.  Subsequently  a  new 
rule  of  practice  was  promulgated,  by  which  notice  of  trial 
was  to  be  given  on  or  before  the  Monday  in  the  week  next 
before  the  sessions.    The  promulgation  of  the  rule  was  not 

(a)  10  East,  404. 


The  Kino 
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known  to  the  attorney  of  the  appellants,  but  for  want  of        1834. 
this  notice  the  appeal  was  dismissed.     The  Court  of  K.  B. 
however  issued  a  mandamus  to  the  sessions  to  hear  the  v. 

appeal ;  and  Lord  Elltnborough  said,  **  Here  it  appeared  Norfolk. 
that  a  new  rule  of  practice  with  respect  to  giving  notice 
had  been  recently  made  by  the  sessions,  of  which  the  ap« 
pellants'  attorney  had  no  knowledge,  but  he  conformed 
himself  to  the  former  practice;  and  under  these  circum- 
stances it  would  be  too  much  to  conclude  the  appellants 
from  having  the  case  heard."  There  are  a  variety  of  cases 
in  which  this  Court  has  interfered  with  the  decision  of  the 
Court  of  Quarter  Sessions,  where  justice  has  not  been 
done :  Rex  v.  Justices  of  Lancashire  (a).  Rex  v.  Justices 
of  Essex  {b).  Rex  v.  Justices  of  West  Riding  of  Yorkshire 
{in  re  Joshua  Bower)  (c),  Rex  v.  Justices  of  West  Riding  of 
Yorkshire  (d).  Even  if  the  sessions  had  power  to  make 
the  rule,  this  Court  will  interfere  to  see  that  justice  is  done 
in  the  individual  case.  The  sessions  ought  to  have  ad- 
journed the  case.  [Denman,  C.  J.  The  statute  (e)  declares 
that  no  appeal  shall  be  proceeded  in  unless  reasonable 
notice  be  given,  and  that  the  reasonableness  of  the  notice 
shall  be  determined  by  the  justices  of  the  peace  at  the 
quarter  sessions  at  which  the  appeal  is  made,  and  if  reason* 
able  notice  is  not  given,  then  the  appeal  is  to  be  adjourned.] 
The  Court  of  Quarter  Sessions  are  to  adjourn  the  appeal, 
and  not  to  dismiss  it:  Rex  v.  Justices  of  Buckingham- 
shire (f).  [Patteson,  J.  If  the  Court  of  Quarter  Sessions 
have  only  power  to  adjourn  the  appeal,  the  rule  would  be 
utterly  useless.  Denman,  C.  J.  The  appeal  might  go  on 
for  ever,  by  being  adjourned  constantly  from  one  sessions 
to  another.]  An  adjournment  could  not  take  place  at  the 
second  sessions.  The  attorney  of  the  appellant  swears  that 
he  was  ignorant  of  the  rule;  and  it  was  only  advertised  once, 

(a)  7  Bam.  &  Cressw.  69 1.  {d)  Ante,  toL  ii.  390. 

(6)  3  Chit.  Rep.  385.  (e)  9  Geo,  1,  c.  7,  s.  3^ 

(e)  Ante^  voLi.  4126;  4  Bam.  &  (/)  S  Ease,  349. 
AdoL  685. 
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1834.        and  iben  it  was  placed  at  the  conclusion  of  a  very  long  ad* 
vertisement.    The  rule,  in  effect,  causes  two  notices  to  be 

V.  requisite  instead  of  one. 

Justices  of 


The  King 

V. 

Justices  of 
Norfolk. 


Den  MAN,  C.J. — ^Tbe  last  ground  is  a  very  striking  one. 
The  Court  of  Quarter  Sessions  are  to  judge  of  the  reasona- 
bleness of  the  notice ;  but  the  statute  does  not  authorize 
them  to  require  two  notices.  This  practice  is  sworn  to, 
and  is  illegal.  It  might  be  a  good  legislative  enactment, 
but  the  statute  only  requires  one  notice.  The  inconvenience 
of  imperfect  notices  does  not  arise,  since  the  reasonableness 
of  the  notice  -is,  by  the  statute,  to  be  determined  l:^  the 
justices  of  the  peace  at  the  quarter  sessions  to  which  the 
appeal  is  made ;  and  if  it  shall  appear  to  them  that  reasona- 
ble notice  was  not  given,  then  they  are  to  adjourn  the 
appeal  to  the  next  sessions,  and  then  finally  determine  the 
same.  This  Court  would  be  very  slow  in  controlling  the 
discretion  of  the  justices  where  that  discretion  has  been 
fairly  exercised.  At  the  same  time  I  must  say,  that  I  think 
it  desirable  that  the  Court  of  Quarter  Sessions  should  not 
frequently  vary  their  rules,  and  they  should  rather  incline 
to  hear  the  merits  of  an  appeal  than  dismiss  it  on  technical 
objections. 

LiTTLBDALE,  J.  coucurred. 

Taunton^  J. — I  entertain  very  considerable  doubt  upon 
the  points  which  have  been  discussed.  We  have,  I  think, 
nothing  to  do  with  the  promulgation  of  the  resolution  of 
the  Court  of  Quarter  Sessions.  It  is  a  rule  of  that  court. 
J%e  King  v.  The  Justices  of  Buckinghamshire  has  been 
quoted.  That  decision,  however,  has  nothing  to  do  with 
the  present  case.  That  case  turned  on  the  provisions  of 
9  Geo,  1,  c.  8,  and  the  provisions  of  that  statute  do  not 
apply  to  the  sessions  after  the  appeal  has  been  entered  and 
respited.     That  statute  does  not  therefore  apply  to   this 
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case,  but  only  to  the  sessions  to  which  the  appeal  is  made.         1834. 

The  case  which  has  been  the  most  pressed,  and  which  I     J^!^^!!!^*^^ 

The  Km  a 
think  the  nearest  to  this,  is  2'he  King  v.  The  Justices  of  v. 

WiliMre,  but  between  that  case  and  this  there  is  a  very  '^orfolk^ 
material  difference.  Here  the  rule  was  made  at  the  Epi- 
phany sessions  in  1831,  and  was  published  in  two  newspa- 
pers shortly  afterwards.  We  should  not,  I  think,  look  with 
eagles'  eyes  at  the  advertisement.  Whether  it  was  placed 
in  a  comer  of  the  newspaper  or  printed  in  small  type  is 
immaterial :  it  is  sufficient  for  the  purpose  of  notoriety  that 
it  is  published.  It  was  a  rule  of  court,  and  it  was  the  duty 
of  an  attorney  practising  in  that  court  to  know  the  practice. 
I  do  not  feel  the  argument  which  has  been  pressed  of  the 
ignorance  of  the  attorney.  I  should  be  sorry  to  lay  down 
the  proposition  that  the  attorney  is  not  to  obey  the  rules  of 
court  because  he  does  not  know  them,  particularly  now  that 
so  many  rules  of  this  Court  have  been  published.  This 
rule  was  made  two  years  before  the  appeal  was  entered. 
In  The  King  v.  The  Justices  of  Wiltshire  the  appeal  was 
entered  in  April,  and  the  rules  were  published  after  the 
April  sessions.  Therefore  the  two  cases  are  very  different. 
The  exercise  of  discretion  must  be  governed  by  the  parti* 
cular  circumstances  of  each  particular  case.  I  have  stated 
thus  much  that  it  may  not  be  thought  that  I  adopt  the 
arguments  which  have  been  urged  to-day. 

The  last  objection  is  decisive.  Here  it  appears  there 
was  a  rule  in  force  at  the  sessions  in  question,  by  which 
a  notice  of  the  entry  is  required  as  well  as  the  notice 
of  appeal.  The  Court  of  Quarter  Sessions  had  no 
authority  to  make  that  rule;  and  it  follows  therefore 
that  they  had  no  right  to  refuse  to  hear  the  appeal  on 
that  ground. 

Patteson,  J. — I  think  that  the  mandamus  should  issue 
upon  the  last  ground.  I  do  not  at  all  mean  to  say  that  it 
might  not  issue  upon  the  other.     Here  the  old  notice  is 


TheKivG 

V. 
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conlinaed  au^  another  required.  The  court  might  as  well 
have  made  a  role  that  notice  should  be  given  from  daj  to 
day. 


^^^^^  Rule  absolute. 

Norfolk 


The  King  v.  The  Inhabitants  of  Oulton. 

tiiU  age  in*^**    UPON  an  appeal  against  an  order  of  two  justices  for  the 

18S9,  hired      removal  of  Hannah  Barnes,  a  single  woman  with  child, 

the  consent  of  frot"  ^^^  parish  of  Aikton  in  the  county  of  Cumberland^  to 

her  father,  t|,g  township  of  Oulton  in  the  same  county,  the  Court  of 
wilh  whom  up  \  •"  , 

to  that  time      Quarter  Sessions  confirmed  the  order,  subject  to  the  opi- 

to\*faracr^'  nion  of  this  Court  upon  the  following  case : 

at  weekJy  John  Barnes,  the  father  of  the  pauper,  was  bom  in  the 

forliTm^irriiiE  t<>^'^ship  of  Oulton,  and  had  a  settlement  there  until  the 

harvest.    She  year  1 830^  when  he  acquired  a  settlement  by  estate  in  the 

the  farmer  parish  of  Aikton,  the  pauper  being  at  that  time  living  ^^ith 

three  weeks,  1,^^  father  as  part  of  his  family. 

and  then  re-  "             ...                   ^^z>     i      .     « 

turned  to  her  The  pauper  was  bom  m  the  year  1800,  she  had  never 

father.  In  the  gaJn^d  any  settlement  in  her  own  right;  she  had  once  before 
the  daughter  the  present  removal,  namely,  in  1827»  being  then  of  age, 
aeain  to^e  8®"®  ^®  *®^  sister's  in  Oulton  to  lie  in  of  a  bastard  child, 
same  farmer  and  remained  there  until  she  was  recovered,  her  father  pay- 
harvest,  and      ing  the  expenses,  and  then  returned  to  her  father's ;  but  ex- 

the  father  on     cepting  on  that  occasion,  always  up  to  the  time  of  the  re- 

this  occasion  .  .  .  . 

received  the      moval,  lived  with  her  father  as  part  of  his  family.    She  did  the 

wag«  from  his  ^^^^^   f  y^^^  father's  house,  and  before  and  at  the  time  of  the 

daughter  on  '  ^ 

her  retnrn.  On  appeal  was  the  main  support  of  his  family.  In  the  autumn  of 

a  return?^""*'  1829,  the  pauper  being  then  of  the  age  of  'IS  years,  with  the 
home  as  soon  consent  and  at  the  desire  of  her  father,  hired  herself  to  one 
should  be  William  Wilson,  residing  at  some  miles  distance  in  an  ad- 
^^^dd^  *th  J^^"'"8  parish, at  weekly  wages,  tp  work  for  him  during  his 
daughter,  and  harvest;  she  remained  living  with  Wilson  and  working  for 
expected  by 

the  father.  Held,  that  the  daughter  was  emancipated,  per  Denman,  C.  J.,  Taunton,  J. 
and  Paiiesonf  J.;   dissentiente  LiUUdale,  J. 

SembUf  When  a  child  is  of  age,  emancipation  is  to  be  primi^  facie  presumed;  the 
contrary  when  the  child  is  under  age. 
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him  uuder  the  hiritigy  for  three  weeks  and  upwards,  when         i8S4. 
she  received  her  wages  and  returned  home,  having  been      ^'^^'^"^ 
absent  from  her  father's  house  three  weeks  and  two  days.  v. 

In  the  following  autumn  she  hired  herself  again  with  Inha^"«nj^s  of 
the  consent  and  at  the  desire  of  her  father  to  the  said  fVil- 
Ham  Wilson,  io  assist  him  in  his  harvest;  on  this  occasion 
she  served  Wilson,  living  with  him  under  this  hiring  a  fort* 
night,  received  her  wages,  .and  returned  home  as  before, 
having  been  absent  from  her  father's  house  at  this  lime  two 
weeks  and  two  days.  On  this  latter  occasion  she  gave  her 
wages  to  her  fiitber,  who  expended  them  for  the  use  of  the 
fiimily.  The  pauper  had  not  on  either  of  these  occasions 
any  intention  of  abandoning  her  home,  but  on  both  occa* 
sions  she  fully  intended  to  return,  and  her  father  expected 
that  she  would  return  to  him,  as  soon  as  the  harvest  work 
at  WilsorCs  was  done. 

The  Court  of  Quarter  Sessions,  upon  these  facts,  found 
that  the  pauper  was  emancipated,  and  did  not  follow  the 
settlement  acquired  by  her  father  in  Aikton  in  1830. 

The  question  for  the  opinion  of  the  Court  is,  whether 
the  sessions  were  warranted  in  the  conclusion  they  have 
drawn,  that  under  such  circumstances  the  pauper  was  by 
these  hirings,  or  either  of  them,  in  point  of  law  emancipated. 
If  they  were,  the  order  to  be  con&rmed  ;  if  not,  to  be  set 
aside. 

Armstrongs  in  support  of  the  order  of  sessions.  The 
pauper  was  emancipated.  She  was  more  than  21  years  of 
age,  and  by  entering  into  a  contract  of  hiring  and  service, 
although  only  for  a  short  period,  she  was  severed  from^  her 
father's  family,  and  no  longer  subject  to  his  control;  Rex  v. 
Roach{a).  It  is  true  she  intended  to  return,  but  the  case 
cited  shews  that  to  be  immaterial.  The  intention  of  the 
child  is  unimportant :  if  there  be  a  period  during  which  the 
child,  being  of  age,  is  not  under  the  control  of  the  parent, 

(a)  6  T.  Rep.  247. 
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1834.         emancipation  takes  place.      Rex  v.  Sowerhyici)  will  pro- 

^^*X^       bably  be  cited  to  show  that  a  chifd  is  not  emancipated  by 

V.  an  absence  during  harvest  time,  but  m  that  case  the  child 

Inhabitants  of  |^  j      ^  entered  into  a  contract  inconsistent  with  th^  con- 

OULTON. 

tTol  of  the  parent. 

A glionliy, ^conirh.  If  the  party  in  this  case  is  emanci- 
pated, a  child  who  work^  fur  daily  wages,  under  a  cobti'act 
of  hiring,  fntist  a1»6  be  bolden  to  be  ^tnancfpated.  The 
question*  of  emancipation  depends  npon  the  intention  of 
the  child  to  sev^r  itself  from  the  fafniily  of  the  parent; 
Rex  V.  Rotkerfield  Greytijb),  Rex  v.  Hardwieke(t).  In  ftei* 
V.  Sower6y,  Grcfse,  J.  said  that  there  is  no  pretence  for 
saying  that  the  panper's  going  out  for  a  few  weeks  at  har- 
vest thme  would  operate  as  an  emancipation.  In  Rtx  v. 
Roach  it  was  considered  that  the  daughter  wa^  emanci- 
pated, because  she  went  abroad  into  the  world  to  seek  her 
own  livelihood  with  the  intention  of  separating  herself 
from  her  father's  family.  In  thia  case  the  daughter  was 
the  support  of  her  father's  family.  She  li*ved  with  her 
father,  gave  him  her  wages,  hired  hersdf  with  hta  consent, 
and  fully  intended  to  return.  As  emancipation  depands' 
upon  intention,  thera  way  no  emancipation  in  tlfi»  case. 

Denman,  C«  J. — It  appears  lo  me  that  in  this  case  Ae- 
sessions  h^ve  done  right  in  finding  that  the  daughter  was. 
emancipated.  The  daughter  and  father  are  upon  very  gopd 
terms,  but  .she  was  2 1  years  of  ag^^  and  it  was  at  her  option 
whetbar  she  ^(^ould ^iye.  her  wag/es  to.ber  father  or  not«  .Re^ 
V.  LyUhet  Mahcavers{d\  aad  sooie  «tber  c^se^^  sbew  thai: 
if  she  liad  hired.,  herself  wh^n  upder  age.apd  hud  iietumed  , 

when  pf  ^g^  |ll^f^QuliJ^av^,bepA,^.9nfiJip^tfdf  rlt.psj^^^ 
make  no  diff^repce  jhaj^^be  hac)  Hired,  herself  .af^r^a^  W|s;., 
twenty^ne,  and  tl^e  Jeagth  of  ^^eryicq  can  mak^  nq  d^oQ- « 

(o)  8  East,  276.  —     •  (c)  !r  B.  &  AW.  17*.        ' 

(6)  2  Dowl.  &  %1.^2ft;  S.  C.  (</>  1  Mmv  &Ryl.  S5;.7  Ban. 
1  Barn.  &  Cressw,  345.  &  Cressw.  296. 
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tion.  We  are  extremely  anxious  to  make  the  rules  on  this  1834. 
subject  as  clear  at  possible.  There  is  a  material  difference 
between  the  case  where  the  child  is  of  age  and  where  it  is 
under  age.  When  the  child  is  of  age,  if  any  independent  ^"  Qulton  ^^ 
act  has  been  done  by  her,  emancipation  takes  place,  and 
the  burthen  of  proof  lies  upon  the  party  contending 
that  the  child  is  not  emancipated.  In  Rex  v.  Hardwicke, 
Lord  Tenterden,  C.  J.,  lays  down  this  rule:  "  During  the 
minority  of  the  child  he  will  remain  almost  under  any  cir- 
cumstances unemancipated;  but  where  the  new  settlement 
is  acquired  by  the  parent  after  the  child  has  attained 
twenty-one,  it  will  not  be  communicated,  unless  in  fact  the 
child  continues  part  of  the  family.  Where,  therefore,  at 
that  period  he  is  absent  employed  in  gaining  a  livelihood 
for  himself,  I  think  he  no  longer  remains  a  member  of  the 
family.^  In  this  case  the  daughter  was  employed  in  gaining 
a  livelihood  for  herself,  and  therefore  was  emancipated, 

LiTTLEDALE,  J. — It  appears  to  me  that  the  pauper  was 
fiol  eoaancipated.  When  above  twenty-one  years  of  age, 
she,  nfith  the  consent  of  her  father,  hired  herself  out  on 
two  occasions  for  the  harvest:  on  each  occasion,  as  the 
case  also  finds,  she  intended  to  return,  and  her  father  ex- 
pected that  she  would  return.  At  the  commencement  of 
the  harvest,  many  persons  hire  themselves  for  the  harvest 
without  any  intention  of  emancipating  themselves.  Here 
the  fiimily  were  maintained  by  the  daughter,  and  for  any- 
thing that  appears  to  the  contrary,  the  bed  which  she  occu- 
pied at  her  father's  house  was  kept  for  her.  It  might  as 
well  be  contended  that  if  she  went  out  for  the  day  to  work 
as  a  char-woman,  she  would  cease  to  be  a  member  of  the  * 

faoniy*  There  are  expressions  used  by  Lord  Kenyan  in 
Btx  V.  Road,  in  favour  of  this  view  of  the  case ;  and 
ilsAAairtf,  J.,  who  was  a  great  sessions  lawyer,  says,  *'  When 
a  child  becomes  of  age,  it  is  optional  in  him  either  to  con- 
tiaoe  with  his  parents,  or  not,  as  he  pleases.  He  is  then 
soi  jam ;  and  if  he  leave  his  father's  house  and  put  himself 

VOL.  in.  F 
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under  some  other  control,  this  is  a  kind  of  public  notifi* 
The  Kixc     cation  that  he  intends  to  leave  his  father's  family."    Here 

y-  the  service  was  of  a  temporary  nature,  and  it  was  to  do 

Inhabitants  of  ,  ,  t  •    ,  •  .        ▼  « 

OuLToir.  harvest  work,  not  household  work.  It  was  merely  occa- 
sional service,  and  she  was  not  out  of  the  control  of  her 
father.  Rex  v.  Sowerby  arose  on  a  certificate,  and  although 
different  from  the  present  case,  the  observation  of  Grose,  J. 
is  applicable. 

Taunton,  J« — Certainty,  in  the  administration  of  every 
branch  and  department  of  the  law,  is  of  the  greatest  import* 
ance;  but  if  it  be  of  importance  in  any,  it  is  more  especially 
so  in  sessions  law.  I  have  no  hesitation  in  saying,  that  pro- 
digious expense  is  incurred  in  splitting  hairs  upon  questions 
of  this  description.  I  cannot  distinguish  this  case  from  Rex 
V.  Roach,  I  do  not  trouble  myself  to  inquire  whether  that 
case  was  well  or  ill  decided  since.  1  see  in  it  no  contraven- 
tion of  any  principle  of  law ;  if  there  were,  I  might  think  it 
right  to  reconsider  it.  I  will  read  the  circumstances  in  that 
case.  ''The  pauper,  when  she  was  twenty*two  years  of 
age,  was  delivered  of  a  bastard  child,  for  the  maintenance 
of  which  a  bond  was  given  to  the  parish  officers  of  Roach, 
and  she  continued  still  living  with  her  father.  About  half 
a  year  afterwards  she  left  her  father's  house^  went  to  a 
farmer's  in  the  parish  of  Roach  as  a  wet  nurte^  and  lived 
there  eight  weeks,  for  which  she  was  paid  8i«  At  the^  expira- 
tion of  eight  weeks  she  returned  to  her  father's/'  Here, 
the  pauper  being  twenty-three,  by  the  consent  and  at  the 
desire  of  her  father  (and  of  course  every  parent  in  the 
situation  of  life  of  these  persons  would  consent  to  their 
'  children  going  out  to  obtain  an  honest  livelihood  by  their 

own  labour,)  went  to  work  with  him  during  the  harvest,  not 
to  work  at  harvest  work.  It  is  by  no  means  an  uncommon 
thing  to  hire  some  other  persons  to  do  the  work  of  the 
house  during  harvest  time,  in  aid  of  the  persons  who  are  in 
the  service.  The  case  states  that  the  pauper  was  hired  during 
the  harvest.     She  lived  with  her  master  during  the  whole 
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time  as  well  by  night  as  by  day ;  she  remained  living  and        1834. 
working  with  him  for  three  weeks  and  two  days.     It  is     rrT'^^^ 
stated  that  she  received  her  wages,  on  the  &rst  hiring,  but  v.Sfii^ 

it  is  not  stated  what  she  did  with  them.  We  are  conse*  ^"^^^J^^.''^ 
quently  at  liberty  to  suppose  that  she  kept  them  for  her 
own  nse.  In  what,  therefore,  does  this  case  differ  from  Rex 
f.  Roach{d)i  In  the  one  the  daughter  went  away  for  eight 
weekSf  in  the  other  for  three  weeks.  If  she  is  emancipated 
by  eight  weeks,  she  is  so  by  three  weeks.  If  she  is  not  eman- 
cipated, I  know  not  where  the  '*  filum"  is  to  be  placed. 
Being  of  opinion  that  certainty  is  of  the  greatest  import^ 
ance,  I  think  this  ought  to  be  considered  a  case  of  emanci- 
pation. 

Pattrsov,  J.*— I  cannot  distinguish  this  case  from  Rex 
v.  Roach.  There  the  absence  was  for  eight  weeks,  here  it 
was  for  three.  Under  the  contract  the  master  might  have 
obliged  her  to  be  absent  from  home,  and  might  legally  have 
compelled  her  to  remain  with  him.  It  is  said  she  entered 
into  the  contract  with  the  assent  of  her  father;  but  he  could 
not  have  compelled  her  return^  as  she  was  of  age.  The 
distinction  is  broadly  laid  down  in  several  cases  between 
the  case  where  the  child  is  of  age,  and  the  case  where  the 
child  is  under  age.  When  the  child  is  of  age,  the  onus  is 
thrbwn  on  the  other  side  to  prove  that  such  child  was  not 
emancipated.  Rex  v.  Sowerby  did  not  turn  on  the  ques- 
tion of  emancipation.  The  poitit  there  was,  whether  the 
son  w^  residing  with  his  mother  under  the  certificate. 
•The  cdtlclusion  to  which  the  Court  came,  in  the  case  of 
Rex  ▼.  Stmerby,  is  therefore  not  a  decision  contrary  to  that 
ivL  the  case  of  Rex  v.  Roach, 

Order  of  Sessions  confirmed. 
(a)  6  T.  R  247 ;  on/c,  63,  65,  06. 
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v^,^  The  King  v.  The  Justice*  of  Btcmi^GHAMSHiKE. 

The  Court  will  ThESJGER,  in  thi^  term,  obtajped  a  rule  calling  upon 

not  issoe  a  ^^q  justices  of  the  countv  of  Buckingham  to  shew  cause 
mandamus  to        ,      '  ,  ,       ,,  '.'  '      ,  j.   _ 

magistrates  to  why  a  mandamus  ahou^^  not  issue  to  them,  commandmg 
do  an  act  sub-  ^^^^  ^^  ^^^^  ^^^  j^g^^  ^|,^j,.  warrant  of  distress  for  levying 
jecungthemto  ^  i'     i   a      aj 

an  action,  of    upon  the  goods  of  A.  Bames,  clerk,  the  sum  of  9e«  4s.  w. 

r^^cnt'maybe    »t«d,»nd  assessed  upon  him  for  the  relief  of  the  poor  of 

doubtful.  the  parish  of  Adstock,  in  the  said  county. 

the  ow^ner  of  a      Frpm  the  affidavits  it  appeared  that  Mr.  Baines,  the  rector 

farm  composed  ^f  A^stock,  bad  been  rated  at  9/.  4s.  4rf.,  in  respect  of  a 

kmd,^whof       farip,  being  part  of  the  glebe.     Upon  refusal  to  pay  this 

upon  the  deter-  ^  j^^  ^^^  summoned  before  the  magistrates  of  Bucks  to 
mmation  of  a  '  ^  *'  i 

lease,  takes       answer  the  complaint  of  the  churchwardens  &c.  of  Adstock, 

thrforaabya  ^^^  ^^P^**  ^^®  inquiry  before  the  justices,  the  question  whe- 
servant,  who  tber  or  .not  the  farm  was  in  Mr.  Baiites's  occupation  being 
Uw  pu^es*^  raised,  evidence  to  the  following  effect  was  given. 

of  protection,  j*^  g^j^g  yetiTS  the  farm  had  been  in  the  occupation  of  one 
but  without        ^^   ,  .^  , ,  .  ., 

dealing  with      Coks,  as  tenant  under  a  lease,  which  would  not  expire  until 

lUbirto  bl  •^P'"*'^  ^^'^^'  *^  ^^^  ""^"^  ^^  ^'^'-  ^^^'  ^"  ^^  ^  *'**  ^^  ^^' 
rated  ratable     tober,  1833,  it  was  agreed  between  Coles,  (who  desired  to 

a**par*v^ncfi-  relinquish  the  farm  and  lease,)  and  Mr.  Baines^,  that  in  con- 

cially  occupy-  sideration  of  Coles's  paying  the  arrears  of  his  rent  up  to  that 

ing ;  qiutre,         .  ,         •       •        i  i«  •        ^  w    i    •         .  • 

time,  fuid  paying  in  addition  44/.^  being  about  one  quarters 

rent^  and  also  leaving  upon  the  farm  certain  buildings  erected 
by  him  at  his  expense,  and  abandoning  his  claim  as  an  off- 
going  tenant,  fpr  the  usual  remuneration  for  fallowing  and 
acts  of  husbandry,  Mr.  Baifies  should  accept  a  surrender 
of  the  lease.  This  agreement  was  in  all  respects  executed. 
On  the^same  day  Coks  delivered  the  key  of  the  farm-house 
to  a  labourer  sent  by  Mr.  Bawts,  which  labourer  had  from 
that  day  continued  to  reside  in  it,  for  the  purpose  of  pro* 
tecting  .the  buildings  ofi  the  farm,  but  without  doing  any 
other  acts  of  occupation  upon  the  lands.  Coles  swore  that 
if  he  had  been  appraised  out  of  the  farm  in  the  customary 
way,  his  claim  upon  the  landlord,  Mr.  B.,  would  have 
amounted  to  about  40/.,  and  that  at  the  time  he  quitted  the 
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farm  be  considered  the.  herbage  and  keeping  of  80  acres         1834. 
of  grass  land  and  32  acres  of  arable  land,  then  having^  a      tk  K  •  * 
crop  of  clover,  from  thence  to  ihfe  time' when  the  lease  M'as  v, 

to  have  expired^  would  haVe  been  worth  about  60/.'  '  It  was  '^^BuMsr''^ 
under  these  circumstances  that  Mr.  BaineswVLS  fated  Tor 
an  occupation  subsequent  to  the  1 1  th  of  October.  'Tllie 
justices  entertaining  a  doubt  whether,  upon  the  evidend^^'^n 
occupation  by  Mr.  Bairies  (as  by  law  in  such  leases  required) 
bad  been  proved,  declined  granting  a  warrant  (yf  dittresif, 
which  was  prayed  of  them  by  the  churchwarden^  Std.  of 
Adstock.  In  the  course  of  the  same  term,  against  this  rule, 
Adolf  hus  shewed  cause.  The  44/.  which  the  tetiant  paid, 
and  the  rights  which  he  relinquished  upon  quitting  the 
tenancy,  were  the  price  which  he  paid  for  being  aflowed'tb 
do  so  before  the  expiration  of  the  term  for  which  he  had 
engaged  to  hold  the  premises,  and  probably  also  for  dilapi- 
dations. The  overseers  chose  to  consider  this  as  rent  paid 
m  advance,  so  as  to  constitute  a  beneficial  occupation  on 
the  part  of  Mr.  Baines.  Not  one  act  has  been  done  to 
evidence  a  beneficial  occupation  by  Mr.  Baines,  and  the 
magistrates  have  thought  that  no  such  occupation  wa$  esta- 
blished. The  Court  will  not  compel  the  magistrates  t6  do 
that  which  is  against  their  judgment,  in  a  matter  in  which  the 
act  of  parliament  has  given  them  a  discretion,  although  if  they 
had  refused  to  hear  the  complaint  of  the  churchwardens  &c., 
a  mandamus  certainly  might  issue.  A  mandamus  was  grauted 
formerly  to  compel  magistrates  to  issue  warrants  of  dbifess; 
but  that  was  when  magistrates  acted  ministerially' oiiiy.  '  ' 

Thesiger,  contr^.  It  is  of  very  frequent  occurrence  to 
issue  a  mandamus  to  magistrates  requiring  theth'to  grant  a 
warrant  of^  Bistress.  \^LittIedaIe,3.  Such  ap'ptications  lided 
to  Be  refusecl.]  Rex  v.  Justices  ofMiddtesex  (a).  "  lri\Rfi  v. 
Justices  of  Buckinghamshire  (6),  'tlie  Court  would  have  graiHted 
the  rule,  had  Uiey  not  considered  that  their  decision  wobld 

(fl)  Q  Kenyon,  163.  (b)  2  Dowl.  &  R>l .'eaa,-  1  b. &'ti'.  48i. 
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1834.        certainly  involve  the  magistrates  in  an  action  in  which  a  very 
^^^*v*^^      doubtful  point  of  law  would  be  raised ;  Chanter  v.  Glubb{a). 
9.  The  only  question  here  is;  whether  there  can  be  any  doubt 

The  Justices  of  ^bether  this  is  an  occupation  in  respect  of  which  Mr.  Baines 
was  ratable.  It  is  said  that  the  overseers  attempt  to  set  up 
the  agreement  between  Mr.  B.  and  his  tenant,  and  the  acting 
upon  it  as  amounting  to  a  receipt  by  Mr.  B.  of  a  kind  of  profit 
rent.  N  o  such  attempt  is  made.  The  tenant  paid  rent  only 
up  to  the  11th  of  October,  1833,  and  the  rate  is  made  after 
that  time  for  an  occupation  by  Mr.  B.,  commenced  under 
these  circumstances.  The  farm  was  quitted  by  the  tenant, 
and  of  course,  for  all  ordinary  purposes,  the  occupation  of  the 
landlord  commenced.  The  landlord  sent  a  servant  in  hus- 
bandry, who  merely  continued  there  to  take  care  of  the  pro- 
perty ;  but  inasmuch  as  Mr.  B.  derived  a  benefit  from  diis 
occupation,  from  that  time  he  was  liable  to  be  rated.  [Taun" 
ton,  J.  That  is  the  question, — whether  there  was  an  occupa- 
tion beneficial  to  the  landlord  for  which  he  was  liable  to  be 
rated?  It  does  not  follow  that  because  the  tenant  ceased  to 
occupy,  the  landlord  became  the  occupier.]  It  would  afford 
great  opportunities  for  evasion  if  a  landlord,  upon  losing  his 
tenant  and  putting  in  his  servant,  should  be  permitted  to  say 
that  he  was  not  in  the  occupation.  Here,  too,  there  is  grass 
land,  the  grass  upon  which  was  growing  for  the  benefit  of 
Mr.  Baines.  He  can  neither  say  that  he  did  not  occupy, 
nor  that  he  did  not  derive  a  benefit  from  the  occupation. 
l^raunton,  J.  Is  not  this  a  case  in  which  the  justices  are  au- 
thorized to  decide  whether  there  has  been  such  a  beneficial 
occupation  as  would  make  the  party  liable  ?  Granting  that 
the  Court  will  interfere  in  the  way  contended  for,  it  must 
be  in  a  very  clear  case.]  This  is  a  clear  case.  Mr.  Baines 
ought  to  be  rated  to  the  extent  of  the  benefit  of  his  occu- 
pation, although  certainly  not  to  the  same  amount  as  if  he 
had  a  good  tenant.  It  cannot  be  said  that  the  occupation 
of  grass  land  is  of  no  benefit,  and  the  question  is  not  as  to 

(o)  4  Mann.  &  R^l.  334;  9  Bam.  &  Cressw.  479. 
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the  quantum  of  benefit,  but  whether  the  party  receives  any 
benefit  at  all.  The  proper  tribunal  for  deciding  whether  this 
was  a  beneficial  occupation,  is  the  sessions;  to  which  Mr. 
Baine$  might  have  appealed  if  he  thought  biipseV  aggrieved,  ^^bU^^^®^**^ 
and  not  the  justices,  otherwise  than  at  sessions.  The  party 
has  allowed  the  sessions  to  go  by  without  appealing.  [Zih 
tkdale,  J.  I  suppose  you  admit  that  if  we  were  to  grant  a 
mandaoius  and  the  justices  were  to  issue  a  warrant  of  dis- 
tress, tbey  would  be  liable  to  damages  and  costs  in  an  action 
by  Mr.  Bainesj  in  case  he  should  turn  out  to  be  right.] 
That  appears  not  to  be  doubtful^  Marshall  v.  Pitman{a). 
Upon  the  question  whether  this  is  an  occupation  in  respect 
of  which  the  landlord  is  ratable,  it  must  be  remembered 
that  there  is  a  great  difference  between  unoccupied  houses, 
and  bouses  and  lands  untenanted.  In  Newlingv.Pearseib), 
it  was  held  that  the  landlord  was  to  be  considered  to  be 
liable  to  pay  a  com  rent,  which,  under  an  inclosure  act,  had 
been  directed  to  be  paid  in  lieu  of  tithes,  in  respect  of  a 
period  during  which  the  lands  were  uncultivated  and  unte- 
nanted. [Taunton,  J.  The  corn  rent  was  payable  in  respect 
of  the  property,  but  the  poor-rate  in  respect  of  the  occu- 
pation.] 

Denman,  C.  J. — No  instance  is  shewn  in  which  magis^ 
trates  have  been  required  to  issue  a  warrant  to  levy  a  rate, 
where  they  have  exercised  their  judgment  as  they  have  done 
h«re:  They  are  called  upon  by  this  rule  to  do  the  oppo- 
site of  what,  in  their  judgment,  is  right;  and  therefore  I 
think  it  niust  be  discharged. 

LiTTLEDALE,  J. — I  think  \ve  ought  not  to  grant  this  rule 
to  compel  magistrates  to  do  that  which  will  make  them  run 
the  risk  of  having  an  action  brought  against  them. 

Tadkton,  J.— I  have  already  inlimated  my  doubts  upon 

(a)9BiDgh.  595;  S  Moore  &  (6)2Dowl.&  Eyl.607;  IBam. 
Scoit,  r45.  &  Cressw.  437. 
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tkU  queitioD,  and  tlioee  doabts  are  so  strong  that  I  ihiok  we 

ought  not  to  grant  this  rule. 
The  Kino  ^  ^ 

The  Justices  of      PattesoNi  J.  concurred. 

""^"*-  Rule  discharged  (a). 

(a)  Under  the  Reform  Act  (1  &  intention  of  cultivating  tlie  land 

2  W.  4,  c.  45,  s.  2f ,)  the  qaestion  or  of  retaining  it  in  his  own  hands, 

hi>s  frequently  arisen,  whether  a  acquires  tlie   privilege  or  incurs 

landlord,  ^ho  enters  upon  the  ex-  the  disabilities  attached  by  the  act 

piration  of  the  term,  without  the  to  the  character  of  occupier. 


The  King  v.  The  Inhabitants  of  Buckingham. 

A  contract  by  UPON  appeal  against  ao  order  of  two  justices,  bj  which 
vailthireshhn-  '^^^^^  Btirnell,  his  wife  and  two  children,  were  removed 
self  to  a  mas-  from  Maidsmorton  to  Bnckingham^  the  Court  of  Qaarter 
man  and  Sessions  quashed  the  order  by  consent  as  to  the  daughter 

};room  is  not     Sarah,  and  coo&rmed  it  as  to  the  other  paupers,  subject  to 

dissolved  by  .   .  ^  ,  .    ^  ,      ..  „       • 

a  subsequent    the  opmion  of  this  Court  on  the  following  case. 

contract  by  r^j^^  birth-settlement  of  the  pauper  Thomas  Burnell  was 

which  he  ^  ^  r      r 

engages  io  hind  in  Buckingham. 

i*n"^1iffe4T  On  the  ^8th  February,  1828,  he  was  hired  by  Mr.  SmUh- 
character, at  ^q^^  then  residing  at  Maidsniorton,  as  ^Joolman undgropm 
aud  in  a  foreign  foT  a  year,  at  the  wages  of  1L  and  a  complete  suit  of  livery; 
^riT^^^h  h  ^^  ^^°^  ^^^  ^^^  service  on  the  following  day,  and  continiaed 
servant  ac-  therein  at  Maidsmorton  until  the  gth  of  May  foUowiilg, 
maTrSo*""  w"*^"  ^'^  Smithsa,i,  who  was  a  W^st  India  plaoter,  being 
such  foreign  about  tp  visit  bi&  property  in  BerbicOi  came  to  as  agwe- 
8ervk7per-^  ^^^  ^^^  BurntU^  which  vras  reduced  into  writiag,  and  is 
formed  abroad  n^  foHowS  :— 
being  thesame  ■«      .  .      •  ■    -m« 

as  that  origin*  *'  Buckmgham,  9ih  May,  1828. 

aJly  contracted      «  ^„  agreemeut  entered  into  between  Thoma$  Burnell, 
A  servant,    of  Buckingiiam,  on  the  one  part,  and  H.  Smithson,  Esq. 
nJinglbU  ^^"     of  Berbice,  on  the  otiier  part ;  viz.  The  first  named,  lUmas 
master  into  a 

foreign  country  during  a  portion  of  the  year  for  which  he  had  contracted  to  serve, 
(the  service  abroad  l&ing  referable  to  the  yearly  hiring,)  is  not  thereby  disabled  from 
acquiring  a  settlement  by  service  in  Engiaud. 
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Butmlt  ion  engage  io  bind  himself  to  serve  H.  Smiihson,       t8S4. 
Esq.  in  Berbice,  as  overseer  and  clerk  on  Us  plantations     ^^^T^C^  . 
for  the  term  of  three  years  from  the  first  day  of  his  arrival  «. 

in  Bcrbice,  at  a  salary  for  the  first  year  of  fifteen  pounds,  ^J^JiJ^^^^f 
for  tbd'  ^ccmd  yesfr  of  twenty  pounds,  and  for  the  third  year 
thirty  pounds,  current  money  in  Berbice. 

*'  The  second-named,  //.  Smilhson,  does  promise  to  pay 
the  above  money  as  it  becomes  due,  the  first-named'  doing 
his  duty,  and  farther  to  find  him  in  board,  lodgings,  and  doc- 
tor's charges,  as  is  usual  or  customary  for  overseers  in  the 
Colony  of  Berbice  aforesaid/' — Signed  by  both  parties. 

Mr.  Smithsoti,  on  the  preceding  day,  paid  Burtiell  the 
sum  of  1/.  l6s.  Qd.  being  the  amount  of  three  months' 
wages,  at  the  same  time  taking  a  receipt  as  follows  : — 

"  Received,  the  »th  day  of  May,  1838,  of  H.  Sfmtthsort, 
Esq.  one  pound  sixteen  shillings  and  ninepence,  the  amount 
of  thtee  months*  wages.  *^  Thomas  BumelL" 

\L  l6f.  9d. 

Bumell  continued  with  Mr.  Smithson  at  Maidsmorton 
until  12th  May,  and  on  that  day  went  with  him  to' London, 
where  they  continued  until  20th  May,  when  they  embarked 
for  Berbice.     Bumell  acted  in  the  capacity  of  servant  to 
Mr.  Smiihson  during  his   stay  in  Eiigland,  after  hh  had 
quilted  Maidsmorton,  and  dtiting  the  voyage.  Tfa^y  arrived 
atBetbiee  on  10th  August  following.     Mr.  Smithson,  a  few 
weeks  after  landing,  remained  at  a  friend's  house,  and  Bumell 
.lived  with  faim  as  a  servant;  after  wfti(;h  they  proceeded 
to  Mr.  SMtfAttf/i'^  lihiTitbtion>  at  B^fbice;  Bl^r/i^^'theii  en- 
teped  wpon  the*  office' of  ovetse^rtiud'tlefk/flttd  actfcd  also 
as  aervamv  abodt  the  person  of  fth'imastef,  and  itVed'ih  his 
master's  house.     This  continued  until  February  fdllo^tig, 
(18£9)  when  lAv,'SfhithsoW\k\\xi%  declared  his  intention  of 
returiiing  to  Bngland,  Bumell  e){prlesseU'  his  d^ire  to  return 
also.     Mr*  Smithson  at  first  bbjected  to*  It;  bttt  ultimately 
consented,  aild  Burntll  did  accordingly  accompany  his  master 
to  England,  acting  in  the  capacity  of  his  servant  as  on  the 
outward  voyage  ;  they  landed  in  London  on  tlie  10th  May 
in  the  same  year,  and  jBtinte// continued  with  Mr.  Smithson 
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1SS4.        in  London  utitil  the  Htfa,  on  which  day  they  returned  to 
'-*"-^^'      Mr.  8mUh90i$»  residence  9t  Maidsmoi toi^  and  Bumdl  con* 
V.  timied  to  act  as  Mr.  SmUlmn's  servant  in  his  bouse  until 

^abitaau  of  jg|  Juq£^  Without  anything  having  passed  as  to  hiring  or 
t0mis  of  sfMryice.  Three  or  four  dgys  previously  to  the  lal 
June,  Mr.  Smithson  told  Burmll  he  meant  to  give  him  £0/t 
as  his  salary  up  to  that  tinie«  of  >vhich  he  then  gave  him  lO/. 
and  promised  him  the  remainder  whenever  be  should  wan^ 
it.  On  said  1st  June  Burnell  was  married,  and  in  the 
morning  of  that  day  (and  previously  to  the  marriage  taking 
place)  Mr.  Smiihson  and  Burnell  came  to  an  agreement 
for  the  service  of  the  latter  as  a  weekly  servant  at  4s.  per 
week,  to  live  and  board  with  him  in  the  house.  Burnell 
continued  in  such  service  until  September  following,  and 
then  left,  «nd  received  the  remaining  10/.,  his  weekly 
wages  having  been  regularly  paid.  Burmll  was  n^ver  ab> 
sent  from  Mr.  Smithson's  service  a  day  from  its  commence- 
ment  in  February,  1 828,  to  its  termination  in  September,  1 829. 
The  whole  amount  of  the  wages  received  by  Burnell  fpr  his 
service  to  Mr.  Smithson  was  the  said  sums  of  1/.  l6s.  9^., 
00/.,  and  the  weekly  wages  after  the  marriage. 

The  question  for  the  opinion  of  the  Court  is,  whether, 
under  the  circumstances  above  stated,  Burnell  gained  a 
settlement  in  Maidsmorton  ? 

M(mro  in  support  of  the  order  of  sessions.  There  has 
been  in  this  case  no  service  under  the  yearly  hiring ;  for  the 
first  hiring  was  dissolved  by  the  second  agreement.  Both 
hiring  and  service  must  concur.  The  service  under  tbis 
hiring  was  to  be  performed  in  Berbice,  where  the  poor  laws 
do  not  apply.  This  case  has  already  been  decided  by  Rex  v. 
Great  ChHton(a)f  in  which  Lawrence,  J. ^  said,  ''Theques* 
tion  in  the  preset  case  is,  whether  or  not  there  was  a  disso- 
lution of  the  first  contract,  and  not  whether  or  not  there  VM 
a  discontinuance  of  the  service;  for  in  Rex  v.  St.Giles% 
Reading,  the  pauper  continued  all  the  time  in  the  master's 
service ;  and  there  is  no  difference  in  this  respect,  whetbei* 
(o)  5  T,  R.  67% 


The  &IK4 
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the  contract  be  put  an  end  to  by  flux  of  time  or  by  agreement."  1934. 
It  18  true  that  Lord  Kenyan  in  that  case  diiFered  from  the 
rest  of  tbe  Court;  but  he  put  his  decision  on  the  ground 
that  there  was  in  fact  no  dissolution  of  tbe  flrst  contract.  lohabitaiiu  of 
[Denman,  C.  J.  What  are  the  words  in  tbe  contract  of  the 
9th  May  which  operate  to  dissolve  the  former  contract  ?] 
There  are  no  express  words,  but  the  contracts  are  totally  in- 
consistent, both  the  nature  of  tbe  service  and  the  amount  of 
wages  being  different.  If  the  master,  after  the  gth  May,  had 
attempted  to  enforce  the  former  contract,  the  second  contract 
would  have  been  an  answer  to  his  claim.  [Denmanf  C.  J. 
By  the  second  contract  the  servant  only  engaged  iQ  bind  himr 
self  to  aerve  Mr.  Smithson  in  Berbice,  as  overseer  and  clerk 
of  the  plantations.]  An  action  might  have  been  brought  upon 
this  coDtract  if  the  servant  had  refused  to  serve;  tbe  vyords 
are  sufficient  to  create  the  relation  of  master  and  servant. 
[Tauniotif  J.  This  is  throwing  upon  the  Court  an  adjudica- 
tion upon  mere  matters  of  fact  which  the  sessions  ought  to 
have  decided  themselves.]  The  second  contract  is  a  con- 
tract to  serve  in  a  foreign  country.  The  parties,  when  tkey 
entered  into  it^  by  so  doing  dissolved  tbe  former  contract 

Biggi  Andrews,  contri,  was  not  called  upon  to  argue. 

Denman,  C.  J. — ^The  argument  of  Mr.  Monro  U,  that 
the  effect  of  the  second  contract  is  to  put  an  end  to  the  first* 
It  seems  to  me,  however,  that  it  does  not  do  so.  Th« 
second  contract  is  only  an  undertaking  on  the  part  of  the 
panper  that  he  would  become  the  servant.  That  undertaking 
he  was  nerer  called  upon  to  perform;  consequently  the 
original  contract  continued,  and  the  second  never  came  into 
operation  at  all.  There  is  forty  days  residence  iinder  the 
first  contract,  and  therefore  I  think  a  settlement  was  gained 
in  Maidsmortou. 

LiTTLEnALE,  J.— If  the  agreement  on  the  9th  May 
had  been  carried  into  effect,  it  might  have  been  a  different 
thing  ;  instead  of  that,  it  never  was  carried  into  effect,  but 
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1834.  Bur  mil  continued  to  serve  in  the  same  way  as  before.  He 
was  a  servant  in  the  family  at  Berbice.  He  might  have  been 
called  upon  to  execute  a  new  contract,  but  he  never  did  so. 
Inhabitants  of  It  seems  very  clear  that  the  original  contract  continued. 
The  time  of  his  marriage  was  above  a  year  after  the  first 
contract  was  entered  into. 

Taunton,  J. — The  argument  is,  that  the  first  contract 
was  vacated  by  the  second ;  and  for  the  purpose  of  shew- 
ing that  it  is  so.  Rex  v.  Great  Chilton  {a)  was  cited,  with 
respect  to  which  I  may  be  permitted  to  say,  that  qiuch  as 
1  respect  the  authority  of  Lord  Kenyan,  (and  no  one  can 
hold  the  authority  of  that  great  Judge  higher  than  I  do) 
I  should  be  disposed  to  concur  with  the  opinion  of  the 
other  judges.  That  case  differs  most  materially  from  this. 
There  the  party  being  unmarried  hired  himself  as  a  form 
servant  for  a  year;  and  if  he  had  staid  a  whole  year  upon 
that  contract,  he  would  have  gained  a  settlement ;  but  during 
the  course  of  the  year  he  agreed  with  his  master,  (it  was  not 
merely  an  executory  contract,  but  he  actually  agreed  with 
his  master)  for  a  yevitfrom  that  time,  which  are  the  material 
words  there,  at  weekly  wages  and  at  a  higher  rate.  There 
the  Court  held  properly,  that  the  second  contract  being  in- 
consistent with  the  first,  the  necessary  consequence  was,  that 
the  latter  put  an  end  to  the  former.  Here,  that  is  not  so; 
all  the  servant  does  here  is  to  biiid  himself  to  serve :  lie 
does  not  actually  enter  in  another  contract,  but  merely 
binds  himself  to  do  so.  He  merely  enters  into  au  agree- 
ment afterwards  to  be  oompleted*  It  is  not  immaterial  to 
see  that  when  the  parties  arrive  in  the  West  Indies  he 
serves  in  the  character  in  wbith  he  was  originally  hired.  1  do 
not  think  that  the  ;service  at^road  is  necessarily  inconsistent 
with  the  first  hiring.  Then  there  was  clearly  a  service  of 
-  •  '  forty  daya  under  thiai  hiring.  >  1  know  of  no  deciBion  in  which 
it  has  been  held  that  the  mere  circumstance  of  the  master^s 
going  abroad  destroys  the  settlement  of  the  servant,  if  the  ser- 
vice is  referable  to  a  yearly  hiring.  Here,  the  service  is  clearly 
(a)  5  T.  R.  072. 
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referable  to  Ibe  first  contract^  and  1  think  the  circumstance        1834. 

of  the  service  being  partly  performed  in  a  foreign  country  of      ^"^v^*^ 

««  ^^  ^11  The  King 

no  f:onsequenc^  at. all.  ^^ 

Inhabitants  of 
Patteson,  J.— The  question  turns  entirely  on  whether  J^ucringham. 
the  first  contract  was  determined  or  not.  I  think  the  ses- 
sions have  found  the  contrary ;  they  have  found  that  he 
acted  all  the  time  he  was  in  the  West  Indies  as  a  servant,  and 
that  he  so  continued  to  do  all  the  time  until  he  came  home. 
Now,  the  second  contract  says  nothing  of  such  a  service, 
therefore  that  service  could  not  be  under  that  contract,  but 
under  the  first. 

Order  of  Sessions  quashed. 


The  Kino  v.  The  Inhabitants  of  Bishop  Wearmouth. 

Upon  an  appeal  by  the    township  of   Bishop  Wear-  Bishop'wear- 

jnontb  against  an  order  directed  to  the  churchwardens  and  mo^^th consists 

-    ,  -    ,  ,  .       ^  T^      .  .0'  «e^en  'w*^"- 

overseers  of  the  poor  of  the  township  of  Botchergate,  in  sAips,separate- 

Ihe  parish  of  Saint  Cuthbert,  Carlisle,  in  the  county  of  ^^^^^'"'^"'"S 

Cumberland^  and  to  the  churchwardens  and  overseers  of  One  is 

the   poor  of  the  parish  of  Bishop   Wearmouth,  jn  the  Wearmouth^^ 

county  of  Durham,  and  to  each  and  every  of  them,  for  the  and  another 

\     r  ji-i.-,    /.  .         -1  1^-'    Bishop  Wear- 

removal  of  a  pauper  and  his  family  from  the  said  township  mouth  Panns. 

of  Botchergate,  to  the  ss^id  parish  of  Bishop  Wearmouth,  A  pauper 

roent  was  in 
Bishop  Wearoaouth  Panns,  was  removed  to  the  parith  of  Bishop  Wearmouth.  The  pau- 
per was  takHi  %viib  the  order,  and  dtUvered  to  the  overseer  of  the^toamMhip  of  B.  W.  P. 
He  objected  to  ta)c/e  him,  unless  a  demand  for  expenses  was  waived.  This  was  refused, 
and  the  pauper  was  taken  away.  The  churchwarden  of  the  parUh  of  Bishop  Wearmouth 
was  sufaoo^uendy  ponred  with  the  order,  aad  the  pauper  delivered  xo  him.  He  carried 
the  pauper  to  the  workhouse  of  the  township  of  Bishop  Wearmouth,  where  he  remained : 

ttMt  First,  that  service  on  one  of  the  chiirch wardens  of  the  parish  of  Bishop  Wear- 
Biomh  was  inso^icieDt,  being  service  upon  a  mere  stranger. 

Secoodlv*  that  the  sessions  should  nave  quashed  the  order. 

Thirdly,' by  DenmanfCJ.,  Lil/feia/e, J. ;  dubitantibas  Taufrton,'3,  and  Patteson,  J., 
that  the  inhabitants  of  the  tatontldp  of  Bishop  Wearmouth  migb,b  appeal  against  this 
order,  although  they  were  not  bound  to  niamtaiii  the  pauper  under  it. 

SofAkf  that  the  order  could  aot  be  amended  by  eobstitotiiig  the  word  township  for 
parish. 
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1834.        the  Court  of  Quarter  Sessions  confirmed  the  order,  sub- 
ject  to  the  opinion  of    this  Court  upon  the  following 
•.  case : 

^^^'bi^op  °^  "^^^  ^^^®'  ^^  removal  was  made  on  the  28th  day  of 
WcARMouTir.  March,  IS99,  and  the  execution  of  it  duly  suspended  on 
account  of  the  sickness  of  the  pauper*s  wife ;  the  suspen- 
sion  was  taken  off  on  the  12th  day  of  September,  1829»  the 
paup6r*8  wife  having  in  the  meantime  died,  and  a  further 
order  was  then  made  by  the  magistrates  on  the  church- 
wardens and  overseers  of  the  poor  of  the  said  parish  of 
Bishop  Wearmouth  to  pay  the  sum  of  5/.  7s.  6d.,  being 
the  expense  incurred  by  the  suspension  of  the  said  order  of 
removal,  to  J.  B.  overseer  of  Botchergate,  William  Kidd, 
or  Luke  Kidd,  upon  demand,  the  said  Luke  Kidd  being 
the  overseer  of  the  township  of  Botchergate,  and  father  of 
the  said  William  Kidd. 

The  parish  of  Bishop  Wearmouth  consists  of  seven 
different  townships^  each  maintaining  its  own  poor  sepa- 
rately, and  having  separate  and  distinct  overseers  of  the 
poor.  Two  of  these  townships  are  called  Bishop  Wear^- 
mouth  and  Bishop  Wearmouth  Panns  respectively,  and  in 
the  latter,  namely,  the  township  of  Bishop  Wearmouth 
Panns,  the  pauper  and  his  family  were  legally  settled  at 
the  time.  There  are  no  overseers  of  the  poor  of  the ponsA 
of  Bishop  Wearmouth,  When  the.  order  of  removal 
was  made,  both  the  magistrates  signing  the  same,  and 
the  overseers  of  the  removing  township,  knew  of  the  divi** 
sion  of  the  parish  of  Bishop  Wearmouth  into  townships, 
each  maintaining  its  own  poor,  and  that  the  pauper's  settle- 
ment was  in  the  township  of  Bishop  Wearmouth  Panns, 
though  by  and  in  the  order  of  removal  it  was  declared  and 
judged  by  them  to  be  in  the  parish  of  Bishop  Wearmouth. 
The  suspended  order  was  not  served  till  after  the  suspen- 
sion was  taken  off,  namely,  on  the  28th  September,  1829. 
The  pauper  and  his  children  were  taken  by  the  said  Wil- 
liam Kidd  from  the  removing  township  to  the  township  of 
Bishop  Wearmouth  Panns,  with  directions  from  the  over- 
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seer  of  Botchergate  to  serve  the  order  on,  and  deliver  the         1884. 


paupers  to  the  overseer  of  the  township  of  Bishop  Wear- 

month   Pannsy  and    to    demand    from  him  the   sum  of  v. 

51. 7s.  6d.    The  said  mUmm  Kidd  accordingly,  on  the  said  ^"^ JJjl^"  "^ 

28th  daj  of  September,  took  the  paupers  to  the  township  Wbaamoutr. 

of  Bishop  Wearmouth  Panns,  saw  the  overseer  there,  to 

whom  he  delivered  the  order,  and  demanded  from  him  the 

said  sum  of  5i.  7s.  6d*    The  overseer  of  Bishop  Wear* 

mouth  Psnns  stated,  that  be  believed  the  settlement  of  the 

paupers  was  in  that  township,  but  as  the  removal  order 

was  not  directed  to  the  overseers  of  that  township,  but  to 

the  churchwardens  and  overseers  of  the  poor  of  the  parish 

of  Bishop  Wearmouth,  he  objected  to  it  on  account  of 

its  informality.    After  some  further  conversation  between 

the  parties,  the  overseer  of  the  township  of  Bishop  Wear* 

mouth  Panns  ultimatelj  agreed,  in  order  to  save  further 

expense  and  trouble,  as  be  had  no  doubt  of  the  paupers'  be« 

longing  to  Bishop  Wearmouth  Panns,  that  he  would  waive 

the  objections  he  had  taken  to  the  order  if  the  overseer  of 

the  removing  township  would  consent  not  to  call  upon  him 

for  the  51, 7s.  6d.  This  proposal  however  not  being  acceded 

to,  fVilliam  Kidd  (to  save  etpense)  took  the  paupers  to  the 

workhouse  of  a  neighbouring  and  distinct  parish,  leaving 

them  as  boarders,  and  returned  home,  taking  with  him  the 

removal  order.    The   paupers  remained  tiU  the  £2d  of 

October  following,  when  the  said  Luke  Kidd,  .the  overseer 

for  the  removing  township,  having  paid  for  their  board, 

took  them  with  the  same  order  to  the  same  overseer  of 

Bishop  Wearmouth  Panns,  as  before,  and  again  attempted 

to  prevail  upon  him  to  accept  the  paupers  and  pa;  the 

money.    This  however  he  refused  to  do,  for  the  same 

reasons  he  had  before  assigned,  acknowledging  at  the  same 

time  that  the  paupers  belonged  to  his  township:  where- 

apoo  the  said  Lnke  Kidd  took  the  order  to  Mr.  William 

Hillif  one  of  the  churchwardens  of  the  whole  parish  of 

Bishop  Wearmouth,  and  who  resided  in  the  township  of 

Bishop  Wearmouth,  and  informed  him  of  what  had  passed 
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1834.        as  to  the  refusal  by  the  overseer  of  Bishop  Wearmouth 

Ir^Z^      Panns  to   receive   the  paupers.     Mr.  Hills  accoiqpauied 
Tne  Kino      _.    .      tt-jj  *•  t**  i 

V,  Luke  A  Ida  to  try  to  prevail  on  the  overseer  of  Bishop 

^"""biIho^  ""^  Wearmouth  Panns  to  uke  the  paupers.    They  fouad  b\pi 

Weabmouth.  at  his  place  of  business«  situate  in  a  distinct  parish  (Sua- 

derland),  but  he  still  refusing  to  receive  the  paupers,  Lukt 

Kiddt  the  overseer  of  the  removing  township,  served  Mr. 

Hills,  the  churchwarden  of  the  whole  parish  of  Bishop 

Wearmouth,  with  the  removal  order.  Hills  being  then  in 

the  parish  of  Sunderland,  and  the  paupers  were  lodged  by 

him  in  the  workhouse  of  Bishop  Wearmouth  township, 

and  maintained  by   that  township   till   the   appeal    was 

beard. 

It  was  objected  by  the  counsel  for  the  respondents,  that 

the  churchwardens   and   overseers    of   the    township    of 

Bishop  Wearmouth  had  no  right  of  appeal,  and  were  not 

entitled  to  be  heard ;  but  the  Court  of  Quarter  Sessions 

determined  that  they  were  parties  aggrieved,  and  were  en«. 

titled  to  appeal. 

The  questions  for  the  opinion  of  the  Court  are : 

First  point:  First,  whether  the  township  of  Bishop  Wearmouth  was. 

Competency     under  the  circumstances,  entitled  to  appeal. 

to  appeal. 

Second  noint  •      Secondly,  whether  the  said  order  so  directed  and  served 

Sufficiency  of  as  aforesaid,  was,  notwithstanding  the  objection  made  to 

order.  ^^  ^^  ^^®  ^^^^  ^^  ^^^^  service,  a  good,  valid,  and  binding 

order  or  not. 

AgKonby  in  support  of  the  order  of  sessiions. 
First  point:  I.  The  inhabitants  of  the   township  of  Bishop  Wear- 

mouth bad  no  right  to  appeal,  since  they  were  not  the 
persons  aggrieved  by  the  order.  By  the  13  &  14  Car.  £, 
c.  1£,  s.fi,  aii  persons  who  think  themselves  aggrieved 
by  the  judgment  of  the  justices,  may  appeal  to  the 
quarter  sessions.  The  3  W.lf  M.  c,l\,8.  10,  enacts,  that 
all  persons  aggrieved  with  the  judgment  of  the  justices 
may  appeal   to  the  quarter   sessions.      It  is   a  grievance 
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by  metfns  of  the  order  which'  ibese  statutes  contemplate.        iBd4. 
Rex  V.  HartJieM{a)  is  the  only  decision^  and  is  not  directly 
in  point.    The  ippelhMit!)  is  this  casre  are  not  mentioned  in 
the  order.      The  inhabitants  of  the   parish   of    Bishop  I"****"*"**  <>^ 
WevnnouAy  or  of  the  townsliip  of   Bishop  Wiearmouth  Wearmouth. 
Paltfns,  fBight  hate  appealed*  but  the  inhabitants  of  the 
towMhIp  of  Bishop  Wearmouth  had  no  interest  in  the 
matter.    They  could  not  have  been  compelled  to  receive 
the  pauper  nnder  the  order ;  they  cannot  therefore  be  con- 
sidered as  aggrieved  by  the  order.  If  the  iilliabit^nts  of  any 
pariah  are  to  be  considered  to  have  the  right  of  appealing* 
who  may  "/AtVii  themselves  aggrieved/'  a  very  mischievous 
rule  will  be  eatabiished.    The  townsliip  of  Bishop  Wear- 
laoutb  was  in  the  situation  of  a  parish  to  which  poor  per*, 
sons  are  brought  without  an  order. 

11.  The  order  was  valid,  and  was  properly  served  upon: 
the  inhabitants  of  the  township  of  Bishop  Wearmouth 
Pannsy  and  they  were  bound  to  receive  the  paupers*  and: 
if  they  were  dissatisfied,  should  have,  appealed ;  Sjpka^idds 
V,  Brom&y(i)*  Rex  v.  Kirby  Stepken{c).  The  pauper  was 
settled  in  the  township  of  Bishop  Wearmoutb  Panns,  but 
the  magiatrates,  acting  upon  what  they  supposed  to  be  the 
deeisioa  iu  SpUalfiekbv.  J3rofii&ry»  directed  the  order  to  the 
pariskjof  Bishop  Wearmouth,  and  gave  the  i>ver8eer8.di* 
rectioos  to  take  the  paupers  to  Bishop  Wearmouth  Fanos; 
Id  Rex  v.  Kirby  Stephen,  the  intention  was  to  remove  to 
the  township  of  Kirby  Stephen,  and  the  ofd^r  w»a  diifcted 
to  tkopmriih,  but  served,  ou  the  tomnaUp,  aori  it  m^s  held 
the  township  were  bound  by  tbe^der.  It  was  iiilMded  in 
this  case  to  remove  to  Bishop  Wearmouth  Pan|ia«  and  the 
ovesaeer*  of  Bidiop  vWe^npoutb.  <Pa|im-w«s  nwarii  .of  the 
onlyr.  [JQopiait.  Q*4-  T^e  townabH>  to  whic^  ,i|i«,rea»9v#) 
was  intended  to  be  made  bfts,a  different' nani#.fa>qs  tk^t^of 
the  parish.] 

^rais/roji^*  contri^.    The  pauper  was  delivered  |o  tb^ 

(a)  Caith.  a^^.  2  Bott.  P.  L.  684, 5th  edition. 

(b)  18  Via.  Abr.  46Q;  cited  in         <c)  Barr.  S.  C.j664  ;  t  Bott.  4i,. 
VOL.  III.  G 
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18S4.        chiirfehwarden  of  the  parish  of  Bishop  Wearmouth,  who 

^^!r^'^^      resided   in  the  township  of  Bishop  Wearmouth.     The 

V.  churchwarden  is  not  an  oincer  of  either  of  the  townships, 

Wbarmovth/  chnrchwardeOi  and  the  delivery  of  the  paupers  to  him, 
and  through  him  to  the  township  of  Bishop  Wearmouth, 
a  burthen  was  thrown  upon  the  township,  which  gave  them 
a  right  to  appeal.  The  Court  of  Quarter  Sessions  ought 
to  have  quashed  the  order.  [Daimatt,  C.  J.  Did  the  ap- 
pellants apply  to  have  the  order  amended?]  No  such 
application  was  made.  [Taunton,  J.  The  sessions  were 
wrong  on  two  grounds ;  first,  because  the  removing  parish 
was  not  competent  to  object  to  the  hearing  of  the  appeal ; 
and  secondly,  as  the  settlement  was  not  in  the  township  of 
Bishop  Wearmouth,  they  were  clearly  wrong  in  confirming 
the  order:  if  it  were  a  mere  mistake  of  parish  for  township, 
that  would  be  clearly  matter  of  form,  which  they  might 
amend ;  here  the  word  **  Panns"  is  to  be  introduced,  which 
18  matter  of  substance.] 

DnNMAN,C.  J«*--iGreat  puns  have  been  taken  to  perplei 
this  case,  both  by  the  justices  and  the  removing  townahip, 
for  they  all  knew  that  Bishop  Wearmouth  Panns  was  liable 
to  maintain  the  paupers,  and  yet  acted  as  if  they  were 
ignorant  of  the  fact.  It  may  be  easily  ascertained  how 
parishes  are  divided  ;  and  it  was  the  duty  of  the  re- 
moving parish,  and  should  have  been  the  care  of  the 
justices,  to  discover  the  names  of  the  townships,  and  to 
remove  the  paupers  to  the  place  bound  to  maintain  them. 
If  they  had  done  that  here,  there  would  have  been  no  dis* 
pute.  Instead  of  doing  that,  they  think  proper  to  remove 
to  the  parish  of  Bishop  Wearmouth,  which,  for  the  pur» 
pose  of  maintaining  the  poor,  has  no  existence  at  all.  The 
next  fact  is,  that  the  overseer  of  the  removing  township 
goes  with  the  order  and  with  the  paupers  to  the  officer 
of  the  township  to  which  the  removal  ought  to  have  been 
made,    who  objects  to  receive  the  paupers,  unless  the 
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former  will  consent  to  waive  the  5L  costs.  He  did  not  coa«        1334. 

8eDt»  and  the  paupers  were  then  taken  to  the  churchwarden      "^-^^^^ 

of  the  parish^  who  is  no  overseer  of  the  township^  and  has  ^ 

no  duty  to  perform^  except  to  take  care  of  the  church.  Inhabitants  of 
*  *  •     '  ^fisaop 

It  must  be  taken  as  if  the  churchwarden  were  an  entire  Wbauco^tb, 

stranger.  It  is  not  stated  that  the  churchwarden  received 
the  order,  but  we  must  assume  that  he  did.  The  church- 
warden then  takes  the  paupers  with  the  order  to  the  work- 
house of  the  township  of  Bishop  Wearmouth»  where  he 
Uvea*  That  township  has  them  under  the  order  for  re- 
moving them  to  the  parish  of  the  same  name.  The  q^ues- 
tion  is,  whether  by  volunteering  to  maintain  to  some  extent^ 
which  thej  were  not  strictly  bound  to  do,  they  come  within 
the  clause  (sect.  2)  of  13  8c  14  Car.  2,  c.  12,  which  gives 
the  right  to  appeal,  which  enacts^  *^  that  all  such  persons 
who  think  themselves  aggrieved  by  any  such  judgment  of 
the  said  two  justices,  may  appeal  to  the  justices  of  the 
peace  of  the  said  county  at  their  next  quarter  sessionsj,  who 
are  hereby  required  to  do  them  justice,  according  to  the 
merits  of  the  cause."  I  do  not  think  any  one  can  be. 
dlowed  to  come  in  and  appeal  against  an  order  upon  any. 
cofricious  view  he  may  take ;  but  I  do  think  there  was  in 
this  case,  sufficient  reason  to  doubt  whether  the  township 
aught  not  be  prejudiced,  to  entitle  then  to  come  in  and 
diecoaa  the  question  before  the  Court  of  Quarter  Sessions. 
The  sessions  thought  that  the  inhabitants  of  the  township 
hiad  not  the  power  of  appealing;  I  think  that  they  have, 
thought  perhaps,  there  may  be  some  doubt  as  to  that  ques* 
lion.  The  appeal  was  heard,  and  the  order  removing  the. 
pMpeis  to  ik/epkrisk  of  Bishop  Wearmouth  was  confirmed, 
on  preof  <^  a  settlement  in  the  township  of  Bishop  Wear«» 
iponih  Panos,  which,  for  this  purpose,  is  to  be  considered 
la  a  third  place.  Cleariy  the  sessions  have  done  wrong, 
mA  the  order  of  sessiona  must  be  set  aside. 

LiTTLBPAXBf  J.-— It  seems  to  ine,  that,  under  the  statute 
Ckr.  ^  the  township  of  Bishop  Wearmouth  had  a  right  to 

•  o£ 
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46S4k         appeal.     An  order  is  directed  to  the  parish  of  Bishop 

^'^       Wearmouth;  but  the  person  who  serves  it  goes   to  the 

V.  fownship  of  Bishop  Wearmouth,    The  township  had  there- 

^"*'b1»hoi^  ^^  ^^^^  ^^^y  ^^^^  grounds   for  supposing,   that   unless  thejr 

Wearmouth.  bestirred   themselves,    they    might  be  charged   with   the 

maintenance  of  the  paupers, 

Taunton,  J. — I  altogether  agree  in  this,  that  the  order  of 
sessions  was,  on  the  merits  of  the  case,  wrong;  because  on 
the  statement  it  appears  that  the  pauper  was  settled  in 
Bishop  Wearmouth  Panns,  and  though  he  ought  to  be  re- 
moved to  that  township,  the  sessions  have  confirmed  an  order 
which  does  not  remove  him  to  that  township,  but  to  the  parish 
at  large.  It  was  intended  to  remove  him  to  the  township  of 
Bishop  Wearmouth  Parms,  so  that  there  was  not  a  mere  ver- 
bal mistake  in  the  order.  I  have  very  great  doubts  on  the 
other  question,,  whether  or  not  enough  appears  to  shew  that 
the  inhabitants  of  the  township  of  Bishop  Wearmouth  had 
l^easoiiable  cause  to  think  themselves  aggrieved.  The  statute 
does  not  meaathat  any  one,  upon  atiy  inconsiderate  thoug)it«- 
less  view  of  the  case,  may  appeal,  but  persons  who  have 
reason  to  think  themilelves  aggrieved.  It  is  very  questionable, 
I  think,  whether  the  township  of  Bishop  Wearmouth  had 
reason  to  think  themselves  aggrieved.  There  does  not 
appear  to  me  to  have  been  a  proper  service,  or^  inde^^ 
any  service  on  any  officer  oif  the  township  of  Bishop  Wear* 
mouth..  The  service  is  on  the  churchwarden^  who  is  to  be 
considered  altogether  as  a,  stranger  to  the  affairs  of  the 
township.  The  overseer  of  Bishop  Wearmouth  Panna 
refusing  to  take  the  pauper,  tbe  churchwarden  of  the 
whole  parish  was  served.  My. doubt  is,  whether,  as.^he* 
order  was  never  served  on  the  officer  of  the  tawnahip*  of 
Bishop  Wearmouth,  it  can  be  the  subject-matter  of  apped 
by  that  township.  If  it  cannot  be  the  subject-matter  of 
appeal,  then  every  thing  that  was  done  at  the  sessions  was 
coram  non  judicibus.  If,  however,  the  township  had  fair 
and   reasonable  grounds    to  apprehend  they  .  would .  be 
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affected  by  the  order,  it  was  competent  to  tbera  to  appeal         1834. 
against  it,  s-^y^ 

TheKiva 

Patteson,J, — On  the  second  point,  supposing  the  Inhabitants^ 
matter  could  come  before  the  sessions,  I  am  quite  clear  the  Wbabmouth. 
adjudication  of  the  sessions  is  wrong.  It  is  matter  of  regret 
that  the  justices  should  have  mistaken  the  case  of  SpiiaU 
Jieldn  V.Bromley  {a).  The  utmost  extent  to  which  Spitalfields 
T.  Bromley  can  go  is,  that  the  justices  are  not  bound  to 
inquire  of  divisions  into  townships ;  but  if  it  be  actually 
brought  to  their  knowledge  that  the  pauper  is  settled  in 
a  particular  township,  I  think  that  they  are  bound  to  remove 
to  that  township.  The  service  on  the  township  of  Bishop 
Wearmouth  Panns  was  not  a  good  service.  The  ord^r  was 
addressed  to  the  officers  of  the  parish  at  laige;  it  was 
served,  not  on  the  officers  of  the  township  of  the  same 
name,  (that  might  be  good,)  but  on  the  officers  of  a  town- 
ship having  a  totally  different  name.  One  question  is, 
whether  there  was  a  locus  standi  for  the  appellants.  It  does 
seem  to  me,  that  the  overseers  of  the  township  of  Bishop 
Wearmouth  were  merely  volunteers.  I  do  not  see  ^hy 
the  churchwarden  did  not  take  him  to  the  other  township 
of  Bishop  Wearmouth  Panns.  The  overseer  of  the 
township  of  Bishop  Wearmouth  did,  however,  receive  and 
maintain  the  paupers,  in  consequence  of  the  order,  which 
they  appear  to  have  supposed  might  impose  an  obligation 
on  them. 

,,  Order  of  Sessions  quashed  (6). 

(a)    18    Viner*s    Abridgment,      Laws,  by  Const,  page  684,  5th  e^. 
469;  and  transcribed  at  length  in  (b)  And  see  Bex  v.   BingUy, 

tilt  second  'voloaie  of  BoCt^s  Poor     ante,  ii.  lOS. 
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18S4 

Vrf^       The  King  v.  The  Justices  of  the  West  Riding  of  York- 
shire. 

The  ttdjodicB-  IN   Michtelmas  term  last  jF.  PoUock  obtained  a  rule 
CoortofQaar-  <^l<Bg  opoo  the  Jastices  of  the  West  Riding  of  Yorkshire 

ter  Scsnoosy     to  ahew  caose  why  a  mandamus  should  not  issue,  com* 
upon  an  appeal  ...  ,  ■ 

reladng  to  ao    ntBding  them  to  cause  continuances  to  the  next  generu 

act  done  in      quarter  sessions  of  the  peace  for  the  said  riding,  to  be 
panoanoeofa  ^  '^  .  -^ 

local  torapike  entered  upon  the  appeal  of  John  Briggs,  against  a  certifi- 

and  iTm^^  cate  under  the  hands  and  seals  of  two  of  the  said  justices, 
mus  does  not    and  at  such  sessions  to  hear  and  determine  the  merits  of 

lie  to  reqoire      ^«  • «  « 

diatCoJrtto    the  said  appeal. 

rehear  such  ^q  ^qx  Qf  parliament  was  passed  in  6  Geo.  4,  for  making 

and  maintaining  a  new  turnpike  road  from  Leeds  to  Hali- 
fax, and  several  branch  roads  therefrom,  all  in  die  West 
Riding  of  the  county  of  York.  The  preamble  was  as  fol- 
lows:^-" Whereas  the  making  and  maintaining  a  new  turn- 
pike road  from  Leeds,  in  the  parish  of  Leeds,  in  the  West 
Riding  of  the  county  of  York,  to  join  the  Wakefield  and 
Halifax  turnpike  road  at  or  near  a  certain  pla^e  called 
Whitehall,  in  the  township  of  Hipperholme^nm-Brig- 
bouse,  in  the  parish  of  Halifax,  in  the  said  riding,  passing 
through  or  into  the  several  townships  or  places  of  Leeds, 
Holbeck,  Wortley  and  Famley  Sec,  all  within  the  riding 
aforesaid ;  and  the  making  and  maintaining  several  branch 
roads  from  and  out  of  the  said  main  turnpike  road,  one  of 
the  said  branch  roads  commencing  &c.,  will  be  a  great  ad- 
vantage and  accommodation  to  the  inhabitants  of  the  towns 
of  Leeds  and  Halifax,  and  of  the  several  townships  and 
places  lying  near  the  said  roads,  and  to  the  public  in  gene- 
ral.'^ 

A  section  of  the  act  contained  the  following  proviso: — 
''  That  the  said  new  roads  shall  not  be  respectively  opened 
to  the  public,  or  become  public  highways,  until  two  jus 
tices  of  the  peace  acting  for  the  West  Riding  of  the  county 
of  York,  legally  assembled  at  a  special  sessions,  shall  have 
certified  that  the  said  roads  respectively,  and  the  bridges^ 
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culverts  and  embankments,  and  other  works  thereon  re-        i8d4. 
spectively,  are  completely  made  and  fit  to  be  travelled  upon 
tbroiigfaout  the  whole  length  of  such  roads  respectively."  v. 

Two  justices  of  the  West  Riding  certified  under  their   '"'^'^^S'*' 
hands  and  seals,  that  they  had  viewed  so  much  of  the  main   West  Aiding 
turnpike  road^  authorised  to  be  made  by  6  Geo.  4,  as  is       o»"hire. 
situate  within  the  wapentake  of  Agbrigg  and  Morley,  and 
lies  between  Whitehall  aud  the  centre  of  the  river  Aire, 
in  the  township  of  Holbeck,  in  the  said  riding,  and  that 
audi  part  of  the  said  main  road,  and  the  bridges,  culverts, 
embankments  and  other  works  thereon^  were  completely 
made  and  fit  to  be  travelled  upon  throughout  the  whole 
length  of  such  road.    Two  justices  of  the  borough  of  Leeds 
certified  that   the  remaining  portion  of  the  road,  which 
was  situate  within  the  borough,  was  complete. 

By  the  General  Turnpike  Act  (a)  it  is  enacted,  that  if 
any  person  shall  think  himself  aggrieved  by  any  determina- 
tion»  matter,  or  thing,  done  by  any  justices  of  the  peace  in 
pursuance  of  that  act,  or  any  local  act  for  making  or  repair- 
ing any  turnpike  road,  such  person  may  appeal  to  the  jus- 
tices of  the  peace  at  the  next  general  or  quarter  sessions  of 
the  peace  for  the  riding,  &c.  wherein  the  cause  of  com- 
plaint shall  arise,  and  the  said  justices  at  such  sessions  * 
shaH  hear  and  finally  determine  the  causes  and  matters  of 
such  appeal ;  that  the  determination  of  such  general  or 
qnarter  sessions  shall  be  final  and  conclusive  to  all  intents 
and  purposes;  and  that  no  proceeding  to  be  had  or  taken  iu 
pursuance  of  that  act,  shall  be  removed  by  certiorari  or 
other  process  into  any  Court  of  record  at  Westminster. 

At  the  Michaelmas  West  Riding  sessions  an  appeal  W^s 
entered  by  Briggs,  who  was  a  rated  inhabitant  of  Wike, 
against  the  certificates  aboVe  mentioned. 

On  the  hearing  of  this  appeal,  the  counsel  for  the  appel- 
lant objected  in  limine  that  the  certificate  was  premature, 
and  therefore  void,  because  all  the  branch  roads  authorized 
to  be  made  by  the  act  were  not  completed;  and  the  court, 
(a)  4  Geo,  4,  cap.  95;  s&Ct.  dT. 
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1834.        9fter  hearbg  arguoieot  upon  the  point,  ami  wkkout  going 

^'^^''^^•^      further  into  the  merits  of  the  appeal,  decided  that  the  cer- 

9.  tificate  having  been  given  before  the  branches  of  the  said 

The  Justices  jQ^ds  were  completed,  was  therefore  void. 

West  Hiding        Before  such  adjudication  was  made,  the  counsel  for  tlie 

ofYoaKSHiBB.  j|.^gpQj^jgjj^  tendered  evidence  in  support  of  the  certificate, 

which  the  Court  refused  to  hear* 

Sir  G.  Lewin  and  Baines  now  shewed  cause.  By  the 
General  Turnpike  Act  (a),  any  person  thinking  himself  ag- 
grieved by  any  matter  done  by  any  justice  of  the  peace  in 
pursuance  of  any  local  turnpike  act,  may  appeal  to  the 
quarter  sessions  af  the  peace,  and  no  proceeding  is  to  be 
removed  by  certiorari.  The  intention  of  the  legislature 
was,  that  the  adjudication  of  the  sessions  should  be  final, 
and  for  that  reason  this  Court  cannot  grant  this  applica- 
tion»  Besides^  the  writ  of  mandamus  is  a  remedial  writf 
and  the  applicants  should  therefore  have  shewn  that  they 
were  aggrieved.  In  Rex  v.  Cumberwortb{b),  it  is  clearly 
laid  down  that  where  an  act  directs  several  roads  to  be 
made,  the  completion  of  aU  the  roads  is  a  condition  prece- 
.  dent  tp  the  taking  of  any  toll  from  the  public,  or  to  the 
fjurthening  of  the  public  with  the  repair  of  any  part  of  the 
roads*  From  the  language  of  the  preamble  (c),  ami  the 
whole  of  the  local  act,  it  is  evident  that  the  legislature  in* 
tended  that  the  whole  of  the  roads  should  be  completed 
before  any  portion. of  them  should  be  opened.  Until  the 
whole  of  the  roads  are  finished,  it  is  impossible  to  say  .that 
the  public  have  received  the  benefit  the  legislature  anteaded 
for  them. 

The  object  of  the  parties  is  to  review  the  decision*  of  the 
Court  of  Quarter  Sessions.  The  sessions  have  entertained 
the  appeal,  and  have  decided  in  favour  of  the  appellants.  If 
all  the  evidence  which  can  be  imagined  had  been  produced 
to  shew   the  roads  made  were  in  a  complete  state,   the 

(a)  AnU,e7k  {c)Ante,B6^ 

(b)  8  Barn.  &  Adol.  108^ 


TheKiHO 


HltARY  TERM,   IV  WILL,  1V»  89 

•easions  might  have  adjudicated  that  the  certificate  was  pre-        i834. 
maliire*     If  this  case  he  sent  down  again,  the  result  will 
probaMy  be  the  same.uniess  theCourt  upon  the  present  occa- 
sion pronounce  an  extra-Judicial  opinion*  This  is  not  a  Court   Ttw  Justices 
of  Error  from  tbe  Court  of  Quarter  Sessions.     In  Rex  v.    WestRidiog 
Jmiices'f^  Carnarvon  {a),  it  was  expressly  determined  that  ofYoaiSfliw. 
this  Court  ha^  no  jurisdiction  to  review  the  judgment  of  the 
quarter  sessions,  except  on  a  case  sent  up  for  their  consi- 
deration.    Bayley,  3.  in  that  case  says,  '*  There  is  no  in- 
stance, I  believe,  which  can  be  found  where  the  Court  in- 
terfered by  mandamus  to  direct  the  justices  to  rehear  an 
appeal  whkh  they  have  once  already  heard.     In  this  case 
they  entered  into  the  consideration  of  the  appeal,  and  after 
having  heard   it  they  have  decided  that  the  respondents 
o^bl  not  to  be  allowed  to  call  witnesses  in  reply.     It  is 
posaible  that  in  that  decision  they  may  have  been  wrong, 
but  it  seems  to  me  that  we  are  not  at  liberty  to  enter  into 
that  question,  as  no  case  has  been  sent  up  for  our  consider- 
ation/' 

It  18  said  that  the  Court  refused  prematurely  to  hear  evi- 
dence. Some  evidence  that  the  roads  were  unfinished  must 
have  been  given,  or  that  fact  must  have  been  admitted,  as 
otherwise  the  objection,  that  the  certificate  was  premature, 
conid  not  have  been  raised. 

F^  PoUoekp  Milner^  and  Dundas,  contrd.  First,  as  to  the 
merits  of  the  appeal.  By  the  local  act  certain  trustees  are 
antborized  to  make  a  road  from  Whitehall  to  Leeds,  and 
branches  from"^  the  main  road  in  various  directions.  When 
a  certificate  is  given  by  two  justices  that  the  main  road  is 
in  repair,  it  is  to  be  thrown  open  to  the  public.  It  is  con- 
tended on  the  other  side,  that  because  the  various  branches 
of  the  road  are  not  finished,  therefore  the  public  are  not  to 
have  the  benefit  of  the  main  road.  This  is  evidently  an 
^oneous  construction  of  the  local  act.  The  object  pf 
making  the  road  was  to  connect  Leeds  with  Halifax,  and 
that  object  has  been  attained.  The  clause  inquestion(6)  pro«- 
(a)  4  Daro.  &  Aid.  86.  (6)  AnU,  87. 
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1834.        vides  thai  th«  said  new  roRdBrespectively  shall  not  be  opened 


_.    ,  unless  two  lusttces  shall  have  certified  that  such  roads  rfspec- 

V.  itvely  are  m  a  complete  state.    In  Rex  v.  Cumoerwarth  there 

'^f  S^*'^   was  but  one  road  and  one  set  of  termini,  and  there  was  no 
West  Riding   question  as  to  the  branches  of  the  road.    The  whole  case 
o    oAKSHiBfe.  i^ji^jj^j  yp^i,  ji^g  argument  that  the  making  the  whole  main 
road  was  a  condition  precedent.    ITaunton,  J.  In  Rex  v. 
Cumberworth  the  main  road  was  not  finished,  and  that  re- 
lieved the  Court  from  the  necessity  of  considering  what 
effect  the  non-completion  of  the  branches  would  have.] 
Then  as  to  the  issuing  of  the  mandamus  to  hear  the  merits 
of  the  appeal.     If  the  sessions  have  mistaken  the  law,  and 
refused  to  hear  the  evidence,  this  is  the  proper  tribunal  for 
redress.    The  adjudication  of  the  sessions  is,  that  the  cer- 
tificate h  void.     It  is  said  that  if  the  sessions  had  heard  the 
evidence,  the  respondents  would  have  had  no  redress,  but 
it  does  not  follow  that  they  are  now  to  have  none.     It  may 
be  that  the  sessions  have  declined  to  hear  the  evidence,  in 
order  that  by  means  of  an  application  for  a  mandamus  the  opi- 
nion of  this  Court  upon  the  construction  of  the  act  may  be 
obtained.    The  sessions  should  have  paused,  and  should 
not  have  decided  without  hearing  evidence.    Judges  have 
sometimes  found  reason  to  change  their  opinion  as  to  the 
application  of  general  principles  upon  hearing  the  particu- 
lar facts.    The  sessions  ought  to  be  discouraged  from  de- 
ciding general  points  of  law  without  hearing  evidence,  and 
ought  to  be  required  to  hear  the  evidence  in  order  that  they 
may  see  whether,  in  good  sense,  the  general  principle  of 
law  applies  to  the  particular  facts.    Unless  this  application 
be  granted  there  is  no  remedy.    A  case  cannot  be  brought 
np^  as  the  certiorari  is  taken  away.     If  an  arbitrator  sets 
out  the  facts  of  the  case  in  his  award,  and  it  appears  that 
he  hits  mistaken  the  law,  this  Court  will  set  aside  the  award* 
The  Court  has  all  the  facts  before  it  in  this  case,  and  the 
Court  of  Quarter  Sessions  has  clearly  mistaken  the  law.     If 
tlie  certificate  is  void,  as  the  sessions  have  determined,  it 
ought  not  to  have  been  appealed  against,  and  the  adjudica- 
tion of  the  sessions  could  not  make  it  either  better  or  worse. 
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Demman,  C.  J. — One  of  the  arguments  urgfed  at  the        1834. 
bar  is,  that  the  decision  of  the  Court  of  Quarter  Sessions     Jil^^l^ 
wiH  have  no  eflFect,  and  that  it  will  not  interfere  >¥ith  th6  t. 

rights  of  parties.  If  that  be  so,  our  interference  is  not  ne-  "l**  J«i9tl<J« 
oessary.  But  supposing  that  the  decision  of  the  sessions  West  Riding 
in  this  case  does  affect  the  rights  of  parlies,  I  am  of  opinion  ofYoEKsaxfife. 
thai  this  Conrt  has  no  authority  whatever  to  interfere  with 
that  decision,  because  the  General  Turnpike  Act  gives 
them  not  only  the  power  to  adjudicate  upon  the  question  in 
dispute,  but  takes  away  the  writ  of  certiorari.  If  we  were 
to  say,  by  issuing  this  mandamus,  that  we  could  revise  the 
proceedings  of  the  Court  of  Quarter  Sessions,  even  when 
the  magistrates  desired  it,  we  should  repeal  the  87th  section 
of  the  General  Turnpike  Act,  and  give  the  magistrates  an 
opportunity  of  slirinking  from  their  duty.  Whether  the  ses- 
sions have  done  right  or  wrong,  this  Court  cannot  now  inter- 
fere. The  Conrt  of  Quarter  Sessions  were  perfectly  right 
in  confining  their  attention  to  the  point  of  law,  and  not  going 
into  the  evidence,  because  possibly  it  might  change  their  ge- 
oeral  view  of  the  question.  I  think  we  are  bound  to  say  that 
the  Court  of  Quarter  Sessions  have  done  conclusively  what 
they  have  done,  and  that  this  Court  will  not  do  that  indi- 
rectly which  it  cannot  do  directly. 

LiTTLBDALB,  J.-^If  we  Were  to  make  this  rule  absolute 
it  would  enable  the  parties  to  avoid  the  87th  clause  in  the 
General  Turnpike  Act.  No  doubt  the  object  of  the  parties 
was  to  get  the  opinion  of  this  Court  upon  the  question.  The 
preamble  of  the  local  act  states,  that  th6  making  and  main^ 
taming  a  new  turnpike  road  from  Leeds  to  join  the  Wake- 
field and  Halifax  turnpike  road  at  a  place  called  Whitehall, 
and  the  making  and  maintaining  several  branch  roads  from 
and  out  of  the  said  main  turnpike  road,  will  be  a  great  ad- 
vantage and  accommodation  to  the  towns  of  Leeds  and 
Halifax,  and  of  the  several  townships  and  places  lying  near 
the  said  roads,  and  to  the  public  in  general.  It  is  then 
emicted,  that  after  the  expiration  of  one  month  next  after 
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1834.        the  pasaing  of  the  act,  a  statute  of  46  Geo.  3  sh^U  be  re- 
pealed, and  the  act  shall  from  thenceforth  commencey  during 
the  term  thereinafter  mentioned,  for  the  piurpose  of  making 
The  Jastices   ^qJ  maintaining,  widening  and  improving  the  several  roads 
West  Eidmg   thereinafter  mentioned^    The  main  road  and  the  various 
0  YoaKSBiRi^.  bi^u^gg  are  ^|,e„  described.     Then  there  is  a  section 
which  provides  that  the  said  new  road$  shall  not  be  respfC' 
Uvefy  opened  to  the  public  until  two  justices  shall  have  cer- 
tified that  the  said  roads  respectively  are  completely  rnadf* 
and  fit  to  be  travelled  upon  throughout  the  whole  lefygth  of 
such  roads  respectively.     The  word  "  respectively"  o^cufs 
three  times,  and  the  preamble  treats  the  main  road  aqd  the 
branches  as  distinct  roads.     There  is  no  doubt,  therefore, 
upon  my  mind  that  this  case  is  distinguishable  from  Rex  v. 
Cumberworth,  and  that  the  certificate  was  not  premature,. 

Taunton,  J. — On  the  point  just  mentioned  it  does  not 
seem  to  me  to  be  necessary  to  decide.  If,  however,  I  were 
pressed  to  give  my  opinion,  it  would  accord  with  that  ex- 
pressed by  my  brother  Littledale.  The  question  is,  whether 
we  have  jurisdiction  to  interfere  with  the  decision  which  has 
been  given  by  the  Court  of  Quarter  Sessions.  The  question 
before  the  Court  of  Quarter  Sessions  was^  whether  the  cer- 
tificate was  made  in  due  time^  or  was  premature.  It  is  ad- 
mitted by  the  gentlemen  who  have  argued  to-day,  that  this 
wi^s  one  of  the  merits  of  the  appeal.  I  apprehend  that 
when  the  legislature,  by  the  General  Turnpike  Act,  took 
'  away  the  writ  of  certiorari,  they  intended  to  take  tfvdbty 
our  power  of  interfering  with  the  decision  of  the  Court  of 
Quarter  Sessions,  and  to  make  that  a  court  without  appeal. 
If,  therefore,  we  made  this  rule  absolute,  we  should  be  indi- 
rectly repealing  the  87th  section  of  the  General  Turnpike 
Act,  The  statute  has  made  the  Court  of  Quarter  Sessions 
supreme  judges  in  matters  of  this  sort,  and  we  should  b^ 
deciding  that  they  were  not. 

Patteson,  J. — It  is  not  denied  that  there  was  an  ap- 
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peal  from  the  certificate  of  the  two  justices  to  the  Court  of        I^Si, 
Quarter  Sessions;  and  consequently  that  court  had  jurisdio*     _    *. 
tion  over  this  matter.    Two  questions  were  to  be  determined  Vn 

at  the'  sessions;  first,  whethi^rthe  certificate  was  valid  in  ofihe^** 
point  of  law;  and  secondly,  whether  it  was  justified  in  WestRidiog 
point  of  fiict.  If  die  first  question  was  decided  in  favour, 
of  the  appellants^  I  cannot  see  what  reason  there  was  for 
entering  upon  the  second.  It  became  wholly  immaterial. 
It  was  said  that  if  the  Court  of  Quarter  Sessions  had  heard 
the  facts,  they  possibly  might  have  changed  their  opinion. 
It  is,  however,  no  ground  for  granting  a  mandamus  that 
the  Court  has  refused  to  listen  to  useless  and  irrelevant 
matter.  The  Court  of  Quarter  Sessions  had  jurisdiction. 
They  have  determined  the  matter;  and  if  so,  we  have  no 
power  to  send  the  case  back  to  them. 

I  do  not  say  what  my  opinion  would  have  been  upon  the 
certificate  if  I  had  been  a  member  of  the  Court  of  Quarter 
SeaaioiiB,  because  I  will  not  encourage  parties  to  speculate 
upon  procuring  the  opinion  of  this  Court.  I  think  it  right 
to  discourage  applications  made  with  that  view^ 

Rule  discharged. 


The  Kino  v.  The  Justices  of  the  East  Riding  of  York- 
shire. 

In    Michaelmas  term,   1833,    Cresswell  obtained    froni  Where  an  ap- 

LiUkAUe,  J.  in  the  Bail  Court,  a  rule  nisi  for  a  certiorari  tq  ^^^^"^ 

veqnyvt  an' order  of  the  East  Riding  Yorkshire  Sessions  (for  "^oval  has 
*»  -.,..,,  ,     .^  beentned 

toa  parpose  of  moving  that  it  might  be  quashed)  upon  an  with  the  ao 

aftdavit  which  stated  the  following  circumstances  :  auiescenoe  of 

°  the  appellants 

••>  Bj'aa  order  of  two  justices,  Peter  Grantham  and  Eli-  and  the  re- 

•Mfal  Abb  wife  were  removed  from  Cottingham  to  Weel,  [E^oSer"'"""^ 

both    in    the    East  Riding  of    Yorkshire.     An   appeal  quashed,  a 

certiorari  to 
mnoTe  the  proceedings  for  the  purpose  of  quashing  the  order  of  sessions  will  not  be 
cranted,  although  the  respondents  received  no  notice  of  trial,  as  required  by  a  rule 
of  oonrt  of  the  sessionsi  and  were  conseqnentljf  wholly  unprepared  for  the  trial. 


TheKiKO 
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1II94*        PgunsI  tbU  order  of  removBl  was  entered  by  Weel  at  the  East 

Riding  sessions^  held  at  Beverley,  on  the  6th  day  of  April, 

1833,  and  respited. 

Hie  Jostioes       The  Court  of  Quarter  Sessions  have  established  the  follow- 

of  toe 
East  Riding  of  ing  rule :  '^  In  all  appeals  against  orders  of  removal  of  poof 

YoaasHiaB.  persons,  the  service  of  the  notice  of  appeal  may  be  proved  by 
any  one  of  the  appellants,  and  upon  die  hearing  of  tuck  ap« 
peab  the  appellants  shall  produce  the  pauper,  or,  if  more  than 
one,  the  head  of  such  familys  shall  be  removed,  in  order 
that  such  pauper  may  be  examined  by  die  removeants,  if 
they  shall  think  proper/' 

At  the  general  quarter  sessions  in  July  the  appellants 
did  not  produce  the  pauper  Peier  Grantham^  and  at  their  in- 
stance the  appeal  was  respited  until  the  following  sessions. 
By  another  rule  of  the  Court  of  Quarter  Sessions  it  isordered,^ 
that  '^  In  all  cases  of  appeal  not  otherwise  directed  by  law, 
eight  days  notice  of  trial  in  writing  shall  be  given  by  the  party 
appealing,  his,  her,  or  their  attorney  or  solicitor,  inclusive 
of  the  day  of  service,  and  the  first  day  of  the  sessions  at 
which  the  appeal  is  intended  to  be  tried."  No  notice  of 
trial  was  given  by  the  appellants.  The  respondents  did  not 
therefore  at  the  following  sessions  make  any  preparation 
for  trial  of  the  appeal.  At  these  sessions  the  respondents 
moved  that  the  appeal  should  be  dismissed,  on  the  ground 
that  no  notice  of  trial  had  been  given.  The  Court  of 
Quarter  Sessions  refused  to  dismiss  the  appeal,  compelled 
the  respondents  to  proceed  to  trial,  and,  after  hearing  the 
evidence,  quashed  the  order  of  removal,  and  also  gave  the 
appellants  costs,  including  the  expenses  incurred  at  the  July 
sessions.  The  pauper,  Peter  Grantham,  was  on  this  occa- 
sion produced  by  the  appellants. 

Cresmell  obtained  a  rule  nisi  for  quashing  this  older  of 
sessions  on  two  grounds :  1st,  That  the  Court  ought  not  to 
have  tried  the  appeal,  but  should  have  dismissed  it.  2ndly, 
That  the  Court  of  Quarter  Sessions  had  no  authority  to 
give  the  expenses  at  the  July  sessions. 

F.  Pollock  and  Archboldwere  about  to  shew  cause,  when 
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the  Court   called  upon  the  counsel  for  the  respoudents  to         ^^^ 

state  oo  what  grounds  the  rule  nisi  was  granted.  Vd^v*^/ 

Hie  Euro 

Cresswell  and  Wrangham,  in  support  of  the  rule.  The  jheJaitices 
ground  on  which  the  rule  was  granted  was^  that  the  appeal  was  ^{^^^ 
heard  when  no  notice  of  trial  had  been  given.  The  appeal  yoiiisHiitB. 
came  on  at  a  former  sessions,  and  was  respited.  The  rule  of 
the  Court  of  Quarter  Sessions  requires  eight  days*  notice  of 
trial.  IDenman^CJ.  The  justices  have  decided  that  that  rule 
does  not  apply  to  a  respited  appeal.  Is  there  any  example 
of  the  judgment  of  the  Court  of  Quarter  Sessions  being  set 
aside,  after  the  case,  with  the  acquiescence  of  the  parties, 
has  been  fully  heard  ?]  In  Rex  v.  The  Justices  of  Lindsey{fl\ 
the  respondents  gave  notice,  that  at  the  sessions  subsequent 
to  the  order  they  would  enter  and  try  the  appeal.  At 
those  sessions  the  appeal  was  respited  until  the  following 
sessions,  at  the  instance  of  the  respondents.  At  the  follow- 
ing sessions  the  respondents  objected  to  the  hearing  of  the 
appeal,  on  the  ground  that  the  appellants  had  not  given  any 
notice  of  their  intention  to  prosecute  and  try  the  appeal, 
pursuant  to  a  rule  of  the  Court  of  Quarter  Sessions.  The 
justices  decided,  as  it  is  contended  they  ought  to  have  done 
in  this  case,  that  the  appeal  could  not  be  heard.  The 
Court  of  King's  Bench,  upon  the  application  of  the  appel- 
lants, granted  a  mandamus  to  compel  the  justices  to  receive 
the  appeal,  but  the  ground  of  the  decision  was,  that  the 
appeal  had  been  respited  at  the  instance  of  the  respondents. 
Lord  EUenborough  says,  "  The  appeal  was  adjourned  at 
the  instance  of  the  respondents,  who  now  require  notice : 
but  have  they  not  in  effect  had  notice  ?  The  object  of 
giving  notice  is  to  inform  a  person  of  that  of  which  he  may 
otherwise  remain  ignorant ;  but  a  person  cannot  be  sup- 
lk>sed  to  be  ignorant  of  that  which  is  done  at  his  own  re-> 
quest,  and  for  his  own  convenience.  [Taunton,  J.  In  that 
case  the  application  was  to  hear  the  appeal.]  It  is  sub- 
mitted that  this  appeal  was  not  properly  heard.  [Denman^ 
C.  J.  You  acquiesced  in  the  trial.] 

(#)dMM]le&Selw,d79, 


of  Yorkshire. 
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t/  has  been  tokeij,^^gr,^  jj^jj^  it  '^  i^^ff^^}}'tpy,,iq^,f:f>mf^  ^ere 
The  Justice^  ^Tj,en  he  had  been  unsuccessful^  and  require  us  to  set  that 
.r^l?A^!!!?  HHl^tf^^in  S<MPflP.ap..^  fi»¥«e  tpq^^aUbe  .fiS^^,,,^>no 

RSW?f^,n4.*?!^«9.Hi#.ch;jpfe  9f^^,:|;^dict,y8!^  f9r,^.WW  V?*! 
.3".:^'^^JiS^'"Wn4^^;,  With  respfct  tp  the,  cQa|t8^,t|]qCpnrJj,9f 

ap  ay  in^^f red  afj the, sessions, fit  whipb  tf^q  aJ^pe«^^,i8  Jrjp^l^j 

^.  P/)llpck  applied  far  the  costs  of  the  motion  ;  9^li,  ,ji^ 
amwer  tjp  a  .question  bj  the  Co^rt^  stf^M  ^h^.^  '^^  ^BPf^^r^.^ 
for  the.magistrates.  ..,,.• 

Rule  discharged  with  costs. 


;Brooker  r.  Wood. 

Th«c^'ng  Debt  for.gowli'sold  md  deltfemi.  Plea:  nilckbet; 
business  of  re^  At  the  trial  before' Lord  lA^fidbjirst,  C.B.  at  the  Sussex  L^nt 
^Ibfi^oiilL  ^^^^/^  jasd,  it  e()peared  that  the  action  Wm  brougbt  t«i 
in  the  name  reooTCT  46<«  7si 'lOrJ.  foir  beervtipplied  id  18dO»  ISSly^  tod 
^ncy  of  B.,  ^^^'  ^'^^^  defdndanl,  who  was  an  evciae  oflieer,  Md  cam 
the  person  li-    ried  otr^busHlestf  as  ati  iiNf  keeper,  at  th^  Star,  in  Biatefaing^. 

censed  bv  thA 

magistrates,  is  t^"**   iThe^blAsiniii§#  wa^  condticMd  by  iiis  daughtee,  who 

not  a  fraad  on  alonetMiided'  €befd{^aarii  tfat^  ^weoor  faMi  4be*iMigistal)« 
the  h censing  ^ 

system.  to  seH:.-be^^«ai<'iQ 4ieiitijlitift  'TfaedMnioe  tfas». that  the 

therefore,  foi^'  daugbterwjwvliebi^^'aiKl  thtrt:credit  was  votn^givea  to  the 

thepurposesof  delieiidaBl;;.tBl^rtt<wfis  objebted*<m'his  fmtt,  thftt  asaputniBg 

valid. "^  ^'  '^    ^i>A^ credit <wa»fitf6Brfto« hkD|4fae fisiMff  could  nofr  f«Qo^r» 

as  tbe'<ceiitraiDl*«woiitd  ha  ar/nvudjCHi  tbeiiaw;«l£tia)  v^- 

Hmmfhkes^y  ,  'plie.Ijofd.  Clml'^ Qavoiv  haft-  ihe^pieatiM 

to  tbe.juiyi  >lvbete^  iQf«ditv  iwtaa  tgiiveit  .to^  tbe  dfifettdaot 

They  found  that  credit  was  given  to  him.     Up<Mi«wbidi4beT 

(tf)  Moody  &  Malk.  132 ;  3  Car-  &  P^ne,  79. 
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Lord  Chief  Baron  directed  the  plaintiff  to  be  nonsuited,        t834. 
but  gate  him  leave  to  Ikiove  to  set  aside  the  nonsuit,  and  to 
^nter  a  verdict.    In  Easter  term  last,  Andrews,  Seijt.,  ob- 
tained a  rule  nisi  accordingly ;  against  which 

Ptaii  now  shewed  cause.  The  carrying  on  the  trade  by 
the  defendant  was  a  fraud  on  the  excise,  and  the  contract 
#as  therefore  void.  3feux  v.  Humphries  is  an  express 
authority  for  that  position.  The  beer  in  that  case  was  sup* 
plied  upon  the  credit  of  the  defendant,  but  the  licence  had 
been  granted  to  his  niece ;  and  there  Lord  Tenterden,  C.  J. 
thus  expresses  himself :  ''  I  am  clearly  of  opinion  that  the 
brewers  cannot  charge  any  one  as  their  debtor,  in  the  first 
instance,  except  the  person  who  is  licensed  to  keep  the 
house,  because  it  is  a  fraud  on  the  excise.  The  brewer 
may  hold  any  person,  who  is  not  licensed,  liable  as  a  coU 
lateral  security,  but  not  as  the  primary  debtor." 

W^  H.  lVal$Oi$^  contrJL  This  question  arises  on  the  18th 
section  of  9G^o.4,  e. 6 1(a),  which  enacts,  ''That  every  per* 
son  who  shall  sell,  barter,  exchange,  or  for  valuable  consi* 
deration  otherwise  dispose  of,  any  excisable  liquor  by  retail^ 
to  be  drunk  or  consumed  in  his  house  or  premises,  or  shall 
perovt  or  suflEer  any  excisable  liquor  to  be  sold,  bartered, 
eachanged,  or  otherwise  disposed  of  for  valuable  consider* 
tlion,  by  retail,  to  be  drunk  or  consumed  in  his  house  or 
pnMBises»  walhout  being  daly  liceased  so  to  do ;  and  that 
ev^  petsoMtbciag  daly  licenaed  who  shall  seli»  barter,  ex* 
ch— g>,  Of  for  trainable  oooaideralioai  otheswiso  dispoao  of,^ 
or  aball  permit  or  sttffsr  to  be  soki»  baiiertd,  ezcbangedi  or 
otherwise  disposed  of  for  valuable  oonsideratioa,  any  oxcis* 
able  liqnoV  by  retail^  to  be  drunk  or  ooosufliedin  his  hoiise 
or  preoriaee,  not  being  tbe  house  or  premises  specified  in 
sock  licence,  shall  respectively  for  every  suck  offence,  on 
eMPviccioo  before  one  jnsciee,  forfeit  and  pay  any  sum  not 
exceeding  £0/.,  nor  less  than  5/.,  together  with  tbe  costs  of 
the  convictioila 

VOL.  ill.  H 
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1834.  Wbeit  Menxv.  Bamphries  was  decided^  ifais  mi  wswi  not 

in  force,  Imt  the  56  Gio.S.c.  1 13,  and  the  4  Jac.  1,  c.  I. 
Bjse^t.  1  of  tkft  latter  act  it. was  enacted,  ''That  m 
person  or  persons,  by  himsetC  or  by  any  other  ways  er 
meaos^  directly  or  indirectly,  shall  sell,  utter  or  deliver,  or 
cause  to  be  soM,  tittered  or  delivered,  any  beer  or  ak  to 
any  person  or  persons,  or  into  the  house  or  ceHar  of  any 
person  or  persons,  that  there  shall  sell  or  ntter  beer  or  ale 
a^  a  common  tipler  or  alehonse-keeper,  the  same  peraott  not 
having  any  licence  then  in  force  to  sell  ale  or  beer,  other 
than  for  the  convenient  use  and  expense  of  his^ber,  or  their 
household  only/'  The  selling  of  ale  or  beer  to  a  person 
Hot  licensed,  to  be  consumed  in  an  alehouse,  was  therefore 
then  prokibUed^  Bnt  by  the  9th  Geo.  4,  a  ptnahy  mtrefy  is 
mposed  on  the  person  carrying  on  the  trade  of  an  aiebonse- 
heep«r  in  the  name  of  another.  This  is  aserely  an  excise 
regulation.  In  Broum  v.  Ihaican{d)  the  principle  ia  eain* ' 
blished,  that  a  contract  which  is  merely  a  breach  of  an  excise 
regulation  is  not  void.  So  in  Hodgttm  v«  Temple{h),  and 
JohfttM  V.  HudsM{c)^  [Lktledak,  J.  Some  donbc  aMy 
be  entertained  of  the  authority  of  the  last  case.}  fVgikeruU 
v«  J0tm{d)  is  to  the  same  effeet ;  and  a  recent  ease  in  the 
Exdiequer,  not  yet  reported.  There  is  nothing  unilsoal  or 
contrary  to  public  policy  in  carrying  on  the  trade  in  the  waj 
done  in  this  case*  The  power  to  license  was  given  to  the 
magistrates  that  they  might  select  a  proper  person  to  carry 
on  the  trade*  They  have  licensed  the  daughter  in  thia  case* 
Theyimay^  if  they  thinh-proper^  license  .one  person  aa  a 
trustee  for  another*  There  was  no  fraud  upon  the  m^is* 
tratesi  since  the  business  is  carried  on  by  the  peraoti  to 
whom  they  granted  a  licence,  althouj^  the  capital  is  pro* 
vided  by  another  person.  There  has  been  in  troth  no«^ 
tfiing  more  than  the  breach  of  a  revenue  regulation. 

Dbnman,  C.  J.~The  view  tahen  by  Lord  Tenitrdm  ia 

(fl)  5  Mann,  k  Ryl.  114;   10        (c)  11  East,  180. 
Bam.  &  Cressw.  9S.  {d)  3  Barn.  &  Add.  t%U 

(6)  5  Taunt.  181. 
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entitled  to'  great  weight.    In  a  case(a)  tiow  pending  before  ^8S4. 

ibis  Coiiri  in  which  we  shall  give  judgment  shordy,  a  siini-  Sg^o^BR 

lar  question  has  Arisen.     We  had  better,  therefore^  give  the  v. 

ease  a  tittle  more  consideration.  ^"* 

Cur,  adVf  vult* 

I^BifMAK)  C  J.,  on  a  subsequent  day  in  this  term,  dblt*- 
vered  the  judgment  oi^  the  Court.  After  stating  shortly  the 
circumstances  of  the  case,  his  lordship  proceeded  : — In 
Meux  V.  Humphries,  Lord  Tenterden  thought  that  the 
brewers  could  not  charge  any  one  as  their  debtor  in  the 
first  instance,  except  the  person  who  was  licensed  to  keep 
the  pubKc-house ;  but  upon  considering  this  question  very 
tMy,  we  are  of  opinion  that  this  is  not  so.  We  think  this 
cannot  be  considered  a  fraud  on  the  licensing  system,  be- 
cause it  IS  the  dnty  of  tl^e  magistrates  to  select  some  person 
to  carry  on  the  business  over  whom  they  may  have  a  proper 
control.  The  magistrates  did  select  the  party  conducting 
the  business  in  this  instance,  and  the  object  of  the  legisla- 
ture was  consequently  attained.  We  think  the  drcum- 
stance*  of  another  person  buying  beer  for  the  party  licensed, 
and  receiving  the  profits  of  the  business,  do  not  constitute  a 
fraud  on  the  law.  The  nonsuit  must  therefore  be  set  aside, 
and  there  must  be  a  rule  absolute  to  enter  a  verdict  for  the 
plaintiff. 

Rule  absofute. 


H« 
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I6M.  -  /  ..     ».t     ..i  * 

The  Kino  v.  I^e  inhabitants  oif  St.  CuTHBERTrWeUsJ 

ul*  hj  iii4eni  ^  On  lAppreaf  ngiihlst'an  b^defby  M^«bieb<  J.  Jt»[y^4s'reiii6ved 
bvTiiS^Md  fifeta-St^WonttiidSt. Juae,«lb«thyta*coUiify  ofNofw 
the  parish  offi-  widi^M^St  Cothbert,  iti  th6  ci«^  ofWeHsji  id  tbeakintyof 
apprentice  in    Sottierset;  the  sessions  confirmed  the  otder;  sHbject  to  the 

A^kTUw^  ^t  ^^"'^^  ^ *"  ''^^"^^  ®P^**  *  ^**®  ^®  ^'*®  followklg  eflfect 

of  an  estate  '    The  city  of  Norwich  contains  the  parishes  of  All  Saints 

TcT^  ^.  n^  ^^^  ^^*  Simon  and  St.  Jode,  thirty-two  other  parishes,  and 

rer  serves  B.,  tight  iamlets: 

shewn'^to  be  *  ^y  •**  ^^  ^'  '^  iliin^,  **  for  erecting  a  Workhouse  in  the 

conusant  of      City  ahd  Cootity  of  the  City  of  Norwich,  for  the  better 

the  bindinE)}  . 

but  is  taken     emptoying  and  maintaining  the  Poor  there:"  certain  guar« 

by  thenar-     jiaQg^  of  n^hom  some  Were  official  and  others  eligible,  wete 

seers  to  O*,  ^^ 

and  serves  him  incorporated  by  the  name  of  **  The  Governor,  Assistants, 

ITsSiillj!  ""^  «°*  Guardians  of  the  Poor  of  the  City  of  Norwich,  and 
maker.  County  of  the  said  City/'  and  were  to  ascertain  what  sum 

setSmentby  ^^^  necessary  for  the  maintenance  of  the  poor,  and  what 
^iii*^^*^d  Pi*^P^i^o>^  ^^^^  parish  shonid  raise  and  pay  by  separate 
an  original  rates  in  each  parish,  in  proportion  to  rental  and  stocky 
oru"i!mder  an  ^^^'^^^^  reference  to  the  number  of  paupers  receinng  relief, 
assignment  By  an  act  of  7  Geo.  4,  appeals  against  any  order  of  removal 

Tb™Coiirrof*  ^^^^  ^"J  parish  or  hamlet  of  the  city  may  be  made  by 

Quarter  Ses-    giving  eight  days  notice  to  the  governor,  depoty  governor^ 

sions  in  a  case  .    ■    -•       •       *        .    .  ^  . 

sent  by  them    ^^  Clerk,  for  the  time  being»'of  the  corporation. 

S^ihL*Q)^rt  of      I^^^^'^'s  f^^^  foreign  parishes  are  made  to  partioalar 
K.  B.,  should   parishes  in  Norwich;  afnd  instances  have  ooeorred  of  sue* 
duSonof^ct  *^^*^^  rttnovab  of  the  same  panper,  to  the  same  famgn 
which  they    '  f^afisb^  frod  diflei^nfi  parishes  in  Norwich.    By  an* act  trf 
evidenoe°and  ^'^tY/: 4; repealing  all  the  former  acts^  the  powers  contained 
not  the  evi-     iq  those  acts  are  veMed  in  the  same  ixwporation  of  guar- 
dians, and  the  same  notice  of  appeal  is  rsqaired  to  be  given* 
In  February^  1829,  upon  an  order  of  removal  dated  Octo* 
ber,  1686,  and  which  had  been  snspendedy  the  pawper  was 
removed  from  All  Saints,  Norwich^  to  St.  Cuthbert,  Wells* 
Upon  that  order  being  appealed 'against  it  iras  gnashed. 


On  the   1st  of  November,  1831,  the  pauper,  then  residing        1884^ 

in  .St. .Simon  and. St.  Jude,  having  been  relieved  by  the     ,!^;7^ 

-'.••'■      '-'.)•-  '.    Vv  '  "■^•'s-   'L  .     .*    .1      ■  The  Kino 

guardians,  was  again  removed  by  an  order  of  justices  to  St.  v. 

Cirtfabert^  AV<db$  ^1ii<iv<)li4Qi<m$,lhe,^ubj(^ct  sJcS^WEtf 

■pp^aL  AttheCrifilof  lh0fl|^e9Vtbe:isespQndenta^qug|^ttp  W^ils. 
establish  a  atfttlemeDt  <3f  thef  aup^r  in  the  appellant^parish>^s 
derived  ffottihis  father,  X'/tMr^^iwho  hadJ^eenptaqed  Qii(:as 
an  apprentioe  by  the  officers  of  DitoheaU  They  proved,  t^ 
Joes- of  the  origioal  indenture,  and.  tbea  gave  in  evideitce  a  '  . 
ocMtnterpattproduced  from  Ike  parish  cheat  of  Ditcbeat;  f^qd 
it  was  admitted  .that  the  original  was  signed  by  the  pa^per 
and  the-partsh  officers.  By  this  indenture,  dated  1770i;the 
pariah  officers  put  J^kn  ivty  apprentice  to  Edward  Pom^U^ 
for  and  ki  respect  of  WUUam  Wiknothis  estate,  and  PomU 
covenanted*  to  teach  Ivury  the  art  and  business  of  husbandry* 
The  respondents  further  })roved  that  Powell  wasteuaJCit^of 
a  &rm  at  Ditcheat,  the  property  of  WUmot,  who  was  a 
stocking  inaker,  residing  at  Wraxhall,  in  Ditcheat,  but  who 
afterwards  lived  in  the  appellant  parish,  where  the  pauper's 
father  lived  with  him  and  was  employed  as  a  stockiqgr< 
weaver.  John  Ivey  the  father,  at  the  time  he  was  bound  ouf^ 
was  living  with  his  sister,  Mrs.  Wardf  in  Ditcheat-  It  was 
not  proved  that  her  brother  went  to  Powelfth  and  his 
sister  said  that  she  knew  nothing  about  PowelL  Under 
the  directions: of  the  parish  officers  of  Ditcheati  .she  took 
her  brother  to  ITiVmo^'s.  She  kept  her  .brodier.  for  .a 
qnarter  of  a  year^  Wilmot  not  being  ready  to  xeceiye,  him* 
Wilmot  paying  her  for  bis.  board*  Afterwards  .  TVt&nci^ 
sentfer  hin>>  and^the  liiej^.Y^en^^nd.  lived  writhhup^^r^t^Jt  ' 

WiMKhail,  akid  then  in  the.  appellanj^  piirisb^  i .  H^  nequaioe^ 
ID  the  latter  a  sqffieient  length  of  tibierto.give.  ))im  a  settle- 
ment by  apprenticeship,  if  such  seMement  could  be  ao^ 
fntred  by  service  under  theindentiire*  ... 

The  questions  for  the  opinion  of  4he.  Court  •  are-*-> 
1st.  Whether  the  order  of  sessions  made  upQu  the  appe^ 
agaibst  the  order  of  magistrirtesv  removing  the  pauper 
iiroM  the  parish  of  All  Saints,  in  Norwich,  Co  the  appellfint 


itti,        pariaii,  was  final  and  coiiclanVe  as  1o  the  aettleai^iit  #€' tUi 

Hie -Kara     P<«po^  tt  aoT  reOHMral  from  any  «tfaer  plnish  or  iiaoilet  U 

V.  iht  taid  dty,  :as  weli  a«  fran  the  pariah  of  All  SaitfU.  dflsr~ 

I^I^J^^^  Whether  my  aetriement  was  gained  by  the  pM^e^'s  fitted 

Waujr       in  ib^  appdiant  pariah,  by  his  service  tritti  Mr.  mimet. 


settlements. 


Second  ques- 
tion: 

SufficiencjF  of 
senrice. 


First  qaestion:  J^totiii,  in  attpport  of  die  orAef  of  sessiaia.  The  Aal 
Whether  Nor-  qifesftiM  is,  mAietber  thetnty  of  Norwidi  is,  ibr  Ihe  pm^ 
district  as  to  |M>se8  of  "gainkig  a  aettlemeiii,  «mie  pariah,  or  thsity^foiir. 
That  ftr  dns  purpose  ike  parishes  conUsiie  aepanrte  wai 
dMittitct,  has  been  decided  in  the  case  of  fiet  v.  SL 
MkhaeFi  at  Thorn,  N&rwich(a).  [Dmman,  C  J.  We 
bad  better  hear  Mr.  Andrewt  upon  that  point,] 

The  second  question  is,  whether  by  his  aenrioe  wiA  Wit- 
moit,  the  pauper's  father  gained  a  settlettient  in  the  s^peUaat 
pariak  The  party  was  bound  an  apprentice  to  PowtU^ 
for  and  in  veapect  of  WUmaf^  estate,  fie  never  eateaed 
die  adndce  of  Pomell,  nor  was  it  intended  that  he  ahadid  do 
so,  4>«t  went  innnedialeiy  to  fFtftno^  whom  he  served -as  an 
apprentice.  Holy  Trimiy  and  SAoredtVcA  (6)  appear  to  1»e 
this  case,  almost  in  the  same  worda,  and  there  It  waslieldy 
that  the  facts  were  tantamooot  to  an  assignment  So  im  ^/f- 
kttllams  oa  tie  Wall  v.  St,  OlavB,  iu  Surreyic),  which  was 
decided  upon  the  authority  of  the  last  case.  It  wiH  he 
fiMind  very  difficub  to  distinguish  tins  case  fnmi  the  ordhiary 
ease  of  an  assignment  of  an  apprentice.  In  iRtx^w.  WhSt* 
dmrch{3)^  the  Court  considered  that  there  muit  be  a  con* 
seot  "of  the  -first  master,  with  the  knowledge  of -die  secdhi, 
dmt  jhe  party  was  an  apprentice,  and  that  the  aervioe 
must'iie  in  ihe  character  of  an  apprentice.  Here,  all  these 
requisites  are  complied  with.  Widi  reqwct  to  the  don* 
seat  of  the  first  master,  it  must  in  Ibis  casQ,  after  a  period 
of  sixty  years  has  dapaed,  be  presumed  that  floamll 
consented,  and  the  knowledge  of  the  second  maater  diat 


(s)eT.  R^636. 

(b)  1  Stra.  19. 

(c)  Ibid,  554. 


(d)8Dowl.&RjFLe45}  IBsnii 
&  Cress.  574. 
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iIm  pmrty  W|i4  «Q  appreutice,  19  de^riy  shewn  by  4ie  fuctsv        18S4. 
Tb«  -pwty  '^IsQ*  it  is  clfiar,  tpust  have  known  that  he  was      '^^-"^ 
•erui^  ki  Ahe  cbamcter  of  au  apprentice.    The  only  piu*-  ^p. 

|MM  Car  wWch  the  coaaent  of  the  firsft  roasiter,  and  the  knpw-  Inl^aWtaot^  rf 
4edge  «f  it^e  aaoond^  is  i-eqoired,  is,  that  the  party  may  serve  Wells; 
ID  the  character  of  an  -apprentice.  It  is  clear  that  an  assfign- 
ment  of  an  apprentice  may  be  by  parol.  Rex  v.  St.  Oluve, 
wmd  k  is  iriso  xdear  that  4lie  assignment. may  be  io  learUt  a 
different  trade  from  that  of  the  original  master,  iUx  y. 
Louth{a).  [Deaman,  C.  J.  The  facts  are  stated,  buf 
ootthe^sessioDs  draw  the  inference,  if  the  oircttm>> 
warrant  it?]  The  Court  have  said  in  one  or  twe 
that  they  would  draw  an  inference  warranted  by  the 
facts.  ILiilkdale,  J.  They  ^certainly  have  said  so  m  one  or 
two  cases,  but  I  should  be  sorry  to  see  that  become  a 
rule.] 


.B^ggs  Audrtm^  contrA.  Upon  'the  facts,  as  found  b^ 
the  case,  there  was  no  binding  to  Wilmot,  and  the  pre- 
sumption of  an  assent  by  Powell,  to  the  apprentice  serving 
WHmU^  is  negatived.  There  was  here  no  assigning  to 
Wiimai^  nor  was  Wilmot  an  original  party ;  for  where  it  is 
said  that  the  apprentice  was  bound  in  respect  of  Mr. 
Wilmot's  estate,  nothing  more  was  intended  than  a  mere 
description  of  FowelPs  occupation.  This  therefore  distin- 
guishes the  case  from  those  which  have  been  cited.  The 
binSing  seas  of  a  parish  apprentice,  and  i(  was  necessary 
that  the  justices  should  assent  to  the  binding.  They  did 
assent  to  the  binding  to  Powell,  and  it  is  quite  clear  that 
under  this  binding  the  apprentice  could  «ot  be  coqipellfd 
to  go  to  Wilmot  to  learn  the  trade  of  a  stocking-weavei> 
instead  of  learning  that  of  a  husbandman  with  Powell. 
[iDwiifiOH,C  J.  There  is  no  master  bound  by  this  inden- 
tare.  The  person  called  by  this  indenture  the  master,  does 
not  appear  to  have  signed.  If  Powell  had  taken  the  ap>^ 
praalsce  intb  his  service  this  might  have  dispensed  with  the 
signaog.  fiutbefe  the  respondents  rely  on  an  assignment  by 
(«i)  9  Mann.lc  R]ri.  275;  eBarn.  6c  Cressw.  917. 
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1834.        PofiDfill,  to  Wilpiot^  wheq  \t  is  uot  fouiid  by  Hbe  ^»3aaiui.Uiat 

rj^j^p       Pqioell  ^hsid  ^M^.cqunecUoti  with  ihfi.  ii^^.  .P4it(e^09,Ji* 

T.  J  cannpt  And ,  aujf thing  iq  Jhis  case  tp .  ph^.w  that,  P(m>eH  bad 

StAt^beet   ^Wf"**^  ?P  ^P  ^*^^  ^'^^  transaction.].    On  the  cbntfaqi^ 

Wells./    jt  13  fojind.th^t  the  boy  was  taken  in  tb^.  first  instance  .to 

Wifffioi.     It  h  cle^r  that  there  was  no  consent.    . 

,  J^almer,  on  the  same  side,  was  not  called  upon  by  the 
^ourt* 

,  Dei^m^n^  C.  J. — There  ought  to  be  a  positjve  .finding 
of  pvery  essential  fact.  That  not  having  been  done  bere^ 
W€)  .cannot  .presume  anything.  The  assignment  and  oon^ 
sent  ought  to  have  been  stated. 

LiTTL^DALE,  J. — The  sessious  are  the  proper  judgesi 
and  ought  to  draw  the  conclusion.  There  is  no  reason 
at.  all  to  suppose  that  Powell  knew  anything  about  the 
xuajtter* 

Taunton,  J. — There  is  neither  a  sufficient  binding, 
nor  a  sufficient  assignment.  I  am  at  a  loss  to  know 
whether  Potcell  or  Wilmot  was  the  master^ 

Patteson,  J.  concurred^ 

Older  of  Sessions  quashed. 


The  KtNg  t?.  The  Inhabitants  of  Chipping  Sodbury. 

Held:  that  a    BY  an  order  of  Justices,  Martha  Williamson  (wife  of  Jo* 
orfiat^forr    *?pA  ^HHamson),  and  her  five  children,  vi?.  G^r^e»  nged 

certiopari  to     nine  years;    Samuel,  aged   seven  years;   Hannah,  four| 
issue  in  vaca-    «,,  ,  _,  ^         »  'f 

tion  can  only    I  nomas,  three;  Emma,  two;  were  removed  from  Chipping 
be  ^granted        Sodbury,  in  the  county  of  Gloucester,  to  North  Nibley,  io 
the  same  county.     This  order  was  appealed  against  at  tba 
Gloucester  Michaelmas  sessions^  1832,  and  after  the  merits 


nttABY  TfeRir,  IV  will;  tr. 

df  ^be  ^ease  had'  beeii  h^aycf ,  the!  tbiin^^l  for  ihe  appelldn ts 
ot>je<!t^d,  fe-st,  ttraft  thf^re  H^bd  ri/o  k'djiiafcation  tliit'thie  two  ^JlJJ^^^: 
eldest'  ehi^tli^rt^ '  had ' \itii  Rafted '  '8t?ttfetAehW'  ik  Ueir '  own  ^t;.  '^^ 
rifi^ti  setoliaiy;  Ibat  'Hie  a'djViaictttioti'  AoUld  have'  been  ^  cfiiw^^^ 
thkt  thfe^^tttl^hieiill'brihe ' Ai^ste/iS  (Vas  In  Nonli  Nibrcy '  Sodbury. 
mnd  not»  as  vrvi  stated  in  the  o^der)  tbat  the' settlement  of  tbe 
wife  and  children  was  there;  thirdly,  that  the  children  were 
reMoi^d'  ifis-tWe  cbild^eli  6f  the  Wife,  and  not  as  the  children 
of  the  husband.  Upon  these  objections  the  CouVt  6( 
Quarter  Sessions  quashed  the  order  as  defective  in  form, 
awA '  not  tipm '  the  merits,  artd  the  brder'  of  the  Court '  of 
Quarter'  Sbssforis  expressly  so  stated.  A  certiorari  was 
sued  out  in  Trinity  vacatibn,  1SS3,  under  the  fiat'  of  the 
Lord  Chief  Justice^  upon  an  affidavit  of  th^  dbove  facts'. 
Tbe  order,  of  removal  and  the  order  of  sessions  having 
beea  returaed'  with  the  certiorari,  in  Michaelmas  term, 
6rv«t)^5,  If pon  a  statement  in  Court  of  the  above  facts,  and 
referring  to  several  eases(tf),  obtained  a  rule  tiisi  to  quash 
the  order  of  sessionsi  on  the  ground  that  it  quashed,  for 
defect  of  form,  an  order  that  was  perfectly  good  on  the  face 
ofit;* 

W.  J.  Alexatider  was  about  to  shew  cause,  when  the 
Lord  Chief  Justice  inquired  whether  there  had  been  a  rule 
to  shew  cause  why  the  certiorari  8ht)tirtd  tioi  issu^'.  If  ^as 
stated  at  the  bar,  that  the  certiorari  had  been  obtained  on 
the  fiat  of  the  Lord' Chief  Justice  in  vacation  in  the  first 
instance. 

Grebes,  jn  support  of  the  jij)^,  f  jt^^^fl  \\^vft  th&.W9iri«b|e 
practice  had  been,  that  if  a  certiorari  be  applied  for  y^ 
vacation; ''V^here  no  ^ase  is  stated  by^^He'' sessions','' it  is 
graifted  on  the  flat  of 'a  judge,  and  issues  immediately ;  but 
if  it  be  dppKed  fof  interm  time;  amotion  is  always  made 
ill  open  Cdntt,  for  a  rule  to  shew  cause  Why  the  certiorari 
should  ndt  issue;  and  that  where  a  case  has  been  stated, 
the  role  nisi  for  the  certiorari  is  obbined  on  counsers 
(d)  lUxr.  Higher  Walton,  Barr.  S.C.  168;  Rex  v.  Ryton,  CM,  39,  &c. 


SSSS»     *^  

i}««liA^^k €^  J^-t-Tik^  mk  tor  A$  ^wlimmri  mmmtkm 


Rule  disc^ar|{ed  (£Q. 

,(a)  Asipitbe  practice  of  mvas^  <<  Xie»  .^vas  m  r^^idw  ^tf:sdkiiif 

a  certVDrari  in  vacation,  without  a  to  ajudge  within  time,  and  with 

itrte  to  shew  cause,  upon  a  judge's  due  nodce  as  to  the  order  of  Stt-' 

fi«C,  mt  I  Oude,  ll«rt  l^t  PX.  ttMM,  Mid  he  hu  gnrntsd  a  -fiak 

5ttL     Jb  JUr  f>  JVMMt  BuK.  .fQr««crtiiifiiip4oi^ttimcj»"  JMl 

S.C.  157»  Ck^file^  J.  granted  his  orders  wer^  quashed.     Ani  tae 

fiat  for  a  certiorari  to  remove  an  Regina  v.    While,    i  Salk.  150; 

orfler  of  sessionsy  'but  refused  to  5.  C.  Holt,  133;  5  %  H  If.  $'  Hf. 

gantit  iu  roipock  of  the  oiigioal  c.  11 » s.  4. 
oodeg.  Atowdi  the  Coort  wdd» 


The  King  v.  Patrick  Grant  and  others. 
Where  evi-      Xti  IS  was  41  onauiial  iafoaniAioQ  ior  a  libel  in  »  SufKlay 

dence  is  reject-  • 

ed  which  is  ten-  M.V4piiper  callfNl  The  JkM  Sufi.  Xb^inCarniaJticMi  etat^c^, 
puJ^wTanTit  ^'w^^fo^  *^«  «Oiu»itting  pf  i)ie  ^ewe^itb wil^aftpr  meor 
IS  inadmissible  Jti»iied  J&  ihe  &at  two.cnuut^  » .q»Bnniwioa  >Qf  ^oktvj^jr 
^but  w'ad-  *^  »«»«*  ^aiuit  jdB^9  4«(B«dw(  Gr^nt,  .i»p4pr  .»}hi^ 
missible  in  an-  he  bad  beeo  ^declarad  a.bankrup^^  aud  that  pnp  i/p  JT^.aj^ 
the  case  not  ^^  ^^^  akleruien..Df  Loodoo^  was ,  duly  appelated  one,  of 
thl^'irid^the  ^ iM«W»ee», wdcyr.snoh  c«»u»i««OB,  sfi^  T.^^  ^  ^tor- 
Court  wiU  not  wy^of  tbc  Gouauof  £.  fi.,iiad  i|Qled  a9  jtbe  sQlidtor  iunder 
frid  Muron  ^  aaid  cowmisawD^  and  that  hefiare  tb^  jsauiof  of  the 
an  improper  re-  aaJd  .<»milHiflion»  XirMt  iiad  bl^W  ^nd  W»8  41  jfTopv^tor 
S?''^*''''"  >w*b'^  i^^#  <rf  ^  flw^^n  ft^wvwer  caUcid  The  Sunj  and 
An  affidavit  to  ihalcerlaiaitrimuictiQji«  biLd  tal^ii.Blace  since  iheaaid  bank- 
contradict  the  .  ,  .  *•  ri  r  i_* 

statement  of  a  nyp^fV  i>e;i^eGUi\K  th§  sale  bjJtbe  adaignees  of  Qrant  ofm 

judge  as  to 

If  bat  occoired  at  the  trial  before  bm,  is  iiiadmiMtt)le« 


pnAKdhed  ii  defkttitftory  MM  .^jiMiceniing  lif.  (K.  wd  (71  £4  «. 

with  referetice  to  tbeir^iseii^hfdt  «ri  the^te'^patMifttlfMik  ^  ^IW:  ^^^?^l! 
An  informalion  Ae  ^fendstfts  f^leaded  «ot  ginky.  At  dw 
triiil  iMffere  DefnfuifiyC  J;,  and  n  «peiii«l  JI117  ^ofnli^  eetlibt; 
of  MiddteftMr,  «wifHi^Mto  wei^  ^imIM  4»'piFQ^e  the  •HMm. 
mcnUs  ^DifUiiMd  ift  tw  HiAMmMon^  i^iptclmg  tsB  tmissb* 
tion  under  the  commission.  These  witnesses  the  counsel 
for-the  drfendants  attempted  to  croBB-examioe  pelatm  to 
the  -drcntntftaiices  ifttendtiig  ibese  ^ansadiimis.  The  'Le«d 
Cluftf  Justice  was  of  opinion  that  this  could  iiot  be  done^ 
as  -h  wasy  in  ittct,  an  attempt  to  ^e  evidence  of  <tbe  tralh 
of  'the  fibd^  and  thorcfore  he  r^ftned  'to  ^How  At  oooMd 
far  fhe  defendaote  to  go  into  this  mzrtter.  The  defeadaa/ts 
» found  guilty. 


£.  J[e%  flow  moved  fern  rule  visi  (for  anew  triaL  !%• 
i  -was  improperly  rejeded.  The  avermeotfi  inttheiu* 
1  anthorittd  the  defendants  io  give  in  evidence  Uie 
Bf8  of  the  transactittk  It  is  admitted  that  the  Imlh 
of  mSibricamiotbe  given  in  evidence  to  prove  the  imi#- 
oem:e  of  itbe  defaidanti ;  •bat aievt  it  was  inpoaaiUe  Sbt  ilhl 
jwry  to  determine  "whether  it  wae  *tfae  lib#l  of  iaad^oiieenK 
ing  ^theae  t^ransaetiona,  mileas'tlue  pai'boukur8<#f  «h«  ittautt'" 
actiifina^WQte  ^gi^en  in  ewrience.  Tfaete  i»  "an  aMegtttiifti  aa' 
the  information  th&t  certain  transactions  took  fdaoeMaptMl^ 
ing  the  sale  of  the  tiewspapek*.  The  libd  is  averred  to'  be 
piibliabed  ttf  ihat  (tiansaaticas  >aBM>ttgst  olhefai  tM  'tww im** 
possible  for  the  jury  to  judge  whether  the  libel  itihttid  4ia' 
the  Bate,  -unless  the  parteilMs  df  ihe  aaie  '^Aera  'befiire' 
timi.  In  SUx  V.  JTontf  (a),  whei«  thse  lihet  w«a  ^alfaaised  Ja' 
be  <wiiltBii  of  :and  tdotmeriuiig  thik  liajeaty'a  -govMnaUMi 
and  the  employmenlt  of  his  troops,  an  jaffidnvit'waa  dUo#6d 
tolieread  to  aaiA^m  the  sut^tet-tnattbrof  tfaelibel.  OFM 
andcaioa  in  thia  caae  waa  tendered  with  a  vi&wtif  tiuiphM^ 
(a)Cowp.Bap.flV»« 
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1834. 


TheKiwG 

Grant   , 

and  others. 
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jog  the  ^ulyectr)iu«itt§r(^tboJiAH^U  f)^im|y«^fi^>a49^cti9.as 
iil|ud04  to  is  tbeiii^iKKluclQi'j)Ajrevjnfi{)tf(i  Jn  S49.  v^.^or//^ 

QMUqr.  /o&  .av '/copi^eviYiogi  wbpni.or  it^hiah,:  tbe  NVQrd& .9r# 
averred  to  be  said  or  wriu^w/'.  •  TJi^^islr^f|*tbi»JiM'Coii* 
sisted  of  the  transactions,  into  evidence  of  which  it  was  de« 
W^dtogom,  The  jiujry  are  tp  de^de  on  the  whole  i^snev 


„,J)m^^A^,  Cf.J'-rrIt  was  utHioubteii^y  pul  i^jisftue^iil;^* 
tb^rittb^  libeLrel^lod  to  tb^  Iraosactio^is  staled, in  th^  ii|tr«* 
(}ucU>i?'part.of  the;  iuforinatipn.  If -the  ev^eoce>had  b^en 
oSnr^d  >iyUh  a  vyew  to  yiform  the  jury  of,  tbc^  naturae  of  4he 
tr9«}»actipn9»  frofp)  which  the^  migh^judge«whethei;:th^)ihel 
related  to  those  transactions,  I  should  have  admitted  it. 
But  it  was  taken  for  granted,  at  the  trials  that  the  alleged 
transactions  had  taken  place  and  had  reference  to  the  libel, 
and  the  object  of  the  proposed  examination  was  to  con- 
vince the  jury  of  the  truth  of  the  libel.  With  that  view  this 
evidence  was  tendered.  That  brought  it  to  the  question 
whether  the  truth  was  put  in  issue.  On  the  ground  that  the 
truth  was  not-  put  in  issue  the  evidence  was  >  neject^d,'  it  nbt 
beki)^  suggested  that.it  was  wished  to:go  into  the  evidence 
foW  the '  pfof pose  stated'  tjo-daj*  A  judge  has  « .  right  •  to 
know  Ihe  purppse  for  Ivhith  the  evidence  is  tendered^.  If  it 
had  b^eu  offered  with  (the  view  stated  to^dayv  it  vM^uidtlMVe 
beto:  admissible.   ^  • .    -    (       * 


liirtiLw:tK%1^'Jjy  Tauniton^  J.,  and.  PATTfifi^N,  J^ 
cdncuiretti  ■  •    ^i^'     *      •  .    ,    1,  ,.    » 

i  On  a- subsequent  day  .hi  the  course  of  .the  term,  the4e* 
fbndauts  were  broi^ht  up  for  judgment.  jP.  Kdfy  agaio 
nloved  for  a  new  trial,  and  stated,  that  as  he  understood  the 
decision  of  Ae  Court  to  have  proceeded  on  the  ground 
that  the  evidence  had  not  been  offered  with  a.  view  to  in** 
foini  the  jfiry  of  the.  nature  of  the  transactions^  from  which 
they  might  judge  whether  the  libel  related  to  those  transao- 
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fi<m$,  he  trafrAMlibbed  Wifk'the  a!Sdtt^d'^>t^  pei^oti^;  1934. 

and  k\R<y  ^itft  iUe  ndte^'Of '  A  «h6i1-hdiMt  H^ritefi*,  16  Afew  that  ^^*"V^ 

b^  hM  tliildered-it ^ith 'thill'ii>^iit  th^'li«^»t  *»<!  ^*  A^  I^^Kinq 

jttdgtoebfdf  Uhe'*Odurt  lltfd  'piWbferfrid  li{Jbn  ^  ittt^ppt^  9^^P^  W^ 
bensibn  of  fkt^  »hte'  lioped'tthb' d^fbtldMts  Nvdold' udt'tio'^ 
bepredUd^dTrtMffl'likW^the  otej^aiOd/ ^^^        •       i>m    .. 

DfiK'MANvC.  J.-^I  have' a  distititt  rei:olIe^tion  flifd 
a  note  of  what  passed  at  die  trial,  and  I  cannot  allow  my 
staterareiic  to  be  contradicted.  It  was  quite  plaftf  t6  tne 
at'tbe  trial,  that  the  int^ntimi  was  to  enter  into 'A  gcfn^riil 
inqnirf  of  the  truth  of  the  charges,  ^an  inquiry  Wbibh  thb 
law  Aoes  not  allow.  Tlie  affidavits  cannot  be  re^d— unless 
indeed  the  rest  of  the  Court  entertain  a  different  ojihibn. 

LitTLSDALB,  J.  and  TauntoNi  J.  concurred. 


Hunt  t;.  Massey. 

Assumpsit  on  a  bill  of  exchange^  dttted  the'  Ist  of  ^.,  daring  hit 
Febrmny,  183«,  with  the  comrooii  money  rcounta.    Piea^t  ™*°^"^^billof 
non-aatuoipsit*    At  the  trial  at  the  isittings  after. last  Mit  eiohaoEe;  aad 
ehaelmas  term,  belbre  Dennrnn,  C.  J.,  k  appeared  that  the  j^alrect^'io 
phmtiff  lent  the  defendant,  when  under  age;  10i/.»  far  paytheamonnt 
which  he  drew  a  bill  on  the  defendant,  wba  accepted  it  ^f»*hand8**" 
when  under  age.     The  defendant  became  of  age  19th  June,  W*  contract 
iftSa^  and  tfie  bill  fall  dae  4m  the  4(h  of  Julyy  189^  ( '  The  dacla^  on 
plaintiff  produced  a  letter  in  the  handwriting  of  thcde*  ***^*iJf^gr  j, 
fendant,  which  was  dated  on  the'dSdJuneiilidS^r'addDetesed  to  be  presumed 
to  a  thiKl  pcrsbn,  reqaestiog  hini-to^pay  tUe  {iknntiff.  IQll  o^„^he7ilJoa 
out  of  a  snni  left  to  the  defendant  by  rhia  grandfalber.r  It  svhich  it » 
wa»  objected  to  on  the  part  of  the  defeadantlhatthedeola*  tlie  contrary  is 
ration  did  jiot  eoAUm  any  s{ieeial  count  fotuided  am  the  J^'J^^^ 
pnmiise  to  pay  oMide  aftsr  the  defendant  becaai^e  6f  age. 
The  jary  found  a  fenUct  for  the  phintiff;  but  the  Lord 
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MM.        eimf  JiMlm  ew€  tfi4  defim^ot  feiive  to  nKMre  K>  «oler  « 
^^*^*^       auitiiil:^    > 

f-  '■■■'-'  '      '  

t(%8«A7«  Pliti  ii[»^  novAfi  aeecNidiigfy  Chp  ^nottsaic^  or  anew 

toUH    Fkaft^lbcdttdMttlaMskoaUbiM^coiildtMifteMn^ 

sUling  the  agreement:  m  th«  letter  wfiit«»  attb«c^u€ii%'  to 

tliQ. period  when  the  plaintiff  came  of  age.     [Patteson^  3\ 

S«ppM9  dbe  defeodmit  ind. pleaded  iirfaacy,  and  tlia  phhH 

tiS\lmA  RflM  a  mifioalioiiy    ifter  dto  defeod«i«l  kod 

attiMlffd  bii  iijprily^  i«ouid  dwl  Imf c  bec»  a  departiiv*  ?] 

S««Mi4lf»  mdtevce  ahoiiU  hwfe  been  gi(v««  thai  the  letlnr 

«»»  nvtilcs  sftor  the  dafiupdaot  can*  of  ag^. 


.  Denman,  CX  Jy^We  aK  tkbk  il  lajr  upoiv  jom  t»  i 
that  the  letter  was  not  written  on  the  day  on  which  it  bore 
date. 

Rule  refused. 


The  Kino  v.  The  Jastices  of  Middlesex. 

WtMffaapar^  JtfODKIN  obtamed  a  rule,  calfing  upon  the  justices  of 

SedaeT*  Middlesex  to  shew  cause  why  a  writ  of  mandamtM  should 

Ceoft  of  not  issne^  eomaranding  them  to  make  up  th^  record  of  the 

i^mniliHdeh  coimction  of  Jama  Bowman,  at  the  genera?  quarter  sessions 

has  Pjsj*««^  of  the  peace  and  session  of  oyer  and  terminer  in  July 

vaoseo  tor  ^_ 

wantofdae     last|  and  to  give  a  copy  of  such  record  to  Bowman,  or  his 

to  ha?*  a  The  affidavits  in  support  and  against  this  rule  stated  the 

JJ^^J^**    following  cifoamstances: 

"•deophrths      jBotpm^fi  waff  indicted,  tried,  and  convicted  for  larceny 

peacv»  ftl*        At  ^  general  qnarter  sessions  of  the  peace  for  the  county 

^***^2e*^  Of  Middlesex,  in  July  last,  and  sentenced  to  be  transported 

sppitcatioA  b   for  seven  years,  and  conveyed  to  Newgate.     It  was^subse- 

tosupwjrta"  SL'^^nAy  discovered  that  a  mis-trial  had  taken  place.    The 

plea  of  anter* 

foils  convict.  ^  ^ 

A  Court  of  Qoarter  Sessions  cannot  be  adjourned  by  the  crier  without  the  presence 
of  the  justices. 


IWXi»c 


wiJuiY  rxMU,  n"  ymi».  n^  III 

of  tbe  Coftrt,  wkctt  wa^enH  jttstkcs  w«r#  M  riM 

until  dM  foHownif  dij,  when  the  CooH  ^' 

of  dMf  jMtki^  fltteiiiieit  aftbtf 
tiM  day«     On  *9  foHimittg  ihi;', 

ff  tke  Coiift  w«i'ig«i»  mij^mnmi  w  tW  «hMIi. 

The  ■■liiunes.>g«kt>i  tb«  priio«ir  W6r»  AtKyt* 
Ml  ibe  lat»  HMk  tke  trial  took  fUce4m  Ibe  i)tb  of 
Jvlpu  -  In  otmwa/memtm  of  tbeM  cvoimslMRes,  a  sftaial 
mmtlnmam  of  o^  aadi  tanaiiMr^  and  of  gcsarM  gaol 
MimtTj,  waa  iasoidy  lo  Uf  tho  pmoner,  mth  otbars  wlM» 
Ind  been  tried  at  the  Jalj  aeisioM;  uailar  whidi,  in  Sap- 
tartii  laat»  ajthc  CMd  Bathy, tiic  priioocr  waaoiUad a]poo 
t^  plaad  to  an  iodictiuaat»  clawging  kiia  with  tke  Ceioay  of 
vkicb  ka  badbaan  ecmrictad  at  tka  Jnlj  taasioiM*  BaaMMOlr 
plaadad  kit  farmar  eoavictioa  io  bar,  and  time  was  graalad 
to  faioi  bf  tke  Court  to  obtafai  a  copy  of  tbe  rooofd  of  tba 
ooanctioa.  Tbe  dark  of  tbe  peace  for  tbe  coaatj  of  Mid« 
diaaaa  was  siibpceaaed  to  produce  the  record*  Tba  prisoner. 
was  afain  broaght  into  Court  at  die  October  sessioaa^  wbea 
tbadarkof  tbapaaea  produced  tke  nnoataannd'doaaaianta 
rahtife  to  Ike  forasar  trial  oS  Bmnmrn,  bnt  not  tha-roeordf 
of  tba  coofictioa  forfnally  made  op.  Upon  tbisilke  prisoner 
was  oiderod  to  reaMin  in  cnstod j  antl  tba  riaU  aassiona« 
In  tbe  meaattfM  thn  role  bad  been  ohtainad* 


Sir  J.  Searhti  and  Barrow  now  shewed  cause*  Tba: 
nugialrates  are  ii|  this  diflicuity :  if  tbe  record  is  made  Up, 
stating  tbe  adjpomments  as  properly  mode  from  tune  to 
time,  that  which  is  antrae  will  be  stated  ;  if^  on  tbe  other 
band,  tbe  real  state  of  the  case  is  shewn,  tbe  magistrates 
may  expose  themselves  to  great  incooTenience.  The  object 
of  tbe  prisoner  is,  in  the  first  place,  to  treat  the  reoord  of 
tbe  oonricttoo  as  valid,  for  the  purpose  of  defeating  tba 
second  indictment,  and  when  that  object  is  attained,  to  in«. 
validate  the  fbirner  trial,  and  escape  from  the  sentence 
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lBd4.        paiserf  upon  hifll.     IDenmnrtg  C.  J«  Could  any  objection  to 

"^'^^       Che  first  trial  appear  on  the  face  of  the  record  f]    It  might 

^  be  raised  by  entering  the  adjournment  ITrom  day  to  day. 

the  Justices  of  [Fai^sdh,  J.  That  is  never  done.]    It  may  be  done.    If  the 
Middlesex.   1,  ,  ^  .  ,    ,  ,        ,  ..   . 

CbtirC  granc'a  mandamus  to  make  up  the  record,  and  it  is 

ihiidetip,  so  that  the  record  on  the  face  of  it  is  perfect,  the 
prisoner  may  bring  a  writ  of  error  for  error  in  fact.  [DeU" 
mau,  C.  J.  That  is  tery  doubtful.  It  was  refused  iu  T%e 
King  V.  Carlile.']  (a)  Then  if  he  could  not  bnng  error,  he 
#ouM  be  obliged  to  submit  to  the  sentence  of  transporta- 
tion* [Patte8on,J»  What  occurred  to  me  at  the  trial  was 
this :  As  soon  as  the  Court  pronounces  sentence,  there 
•is  a  conviction  and  a  record  properly  in  existence.  It  is 
said  to  be  the  practice  to  mwho  up  the  record  afterwards; 
but  can  it  be  said  that  there  is  no  record  of  conviction 
when  a  man  has  been  actually  sentenced  bjf  a  Court,  and 
when  that  sentence  is  actually  put  into  execution  by  im<- 
pritomnent  f]  There  is  another  course  open  to  the  party* 
The  proceedings  of  the  Court  of  Quarter  Sessions  may  be 
removed  by  certiorari^  if  there  has  been  a  conviction. 
It  is  90  laid  down  in  Hale^s  Pkas  of  the  CrotDn(b)^ 
The  passage  is  as  follows: — ^*'To  conclude  this  whole 
matter  of  auterfoits  acquit,  convict,  or  attaint,  these  things 
are'  to  be  observed  :  I.  The  party  that  pleads  the  record 
must  plead  it  specially,  setting  forth  the  record,  fi.  He 
must  either  shew  the  record  sub  pede  sigilli,  or  have  the 
pecoHl  removed  into  the  Court  where  it  is  jileaded  by  cer- 
Ifibfafit  Ol*  if  it  1>e' a  record  of  the  "Same  Court,  must  vouch 
the  term,  yfear,'  anfd  roll;  for  thfe  rebord  is  pilrt  of  his  plea.** 
[jf  (tftintoit,  J.  Does'  not  that  law  apply  only  to  cases  whbre 
there  is  a  record  to  bring  up  i  Here,  the  complaint  is,  that 
there  is  no  record  to  bring  up.  The  officer  lias  refused  to 
make  it  up.]  It  is  submitted  that  it  applies  to  this  case. 
Supposing  the  certiorari  to  issue,  the  justices  might  return 
nul  liel  record.  This  Court  would  not  order  the  record  to 
be  drawn  up  in  such  a  manner  as  to  declare  this  to  have 
{a)  4  C.  &  P.  415.  (h)  Vol.  2,  p.  255. 
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been  a  good  afession.    [Denman,  CJ.  It  atrjke?  m  tk^t  the         1834. 


prisoner  baa  a  right  to, have  a  f;ec9^d  Qf^,t^xi^iybich,,tQQk 

place,  regularly  mif^e  up^  irj  order  th^t  A^,JOi;iav  fieQ,  wt^eth^r  v. 

he  can  make  use  of  it  for  bi^  advantage.    The  .rule  in  tbat  '^eJ"s**ce»Qf 

case  should  be  mpuldc|d  differently;  at  present j|;  iissui^e^ 

that  there  has  been  a  conviction.]    lLiUledak,J*  The  rule 

is  likewise  for  a  copy  of  the  record.    This  CoiJ^rt  has  not 

right  to  order  the  justices  to  give  a  copy.]  .      >     ,      ^      .  .. 

The  CovBT  directed  the  mandamus  to  go^  comn^^^ng 
the  justices  to  make  up  a  record  of  tbe  proceedings 

Rule  accordingly. 


The  King  t?.  The  Inhabitants  of  St.  Mary,  Colchester. 

Upon  appeal^  an  order  for  tbe  removal  of  Thomas Laier,  A  settlementis 

his  wife  and  chUdren,  from  Stratford  Saint  Mary,  Suffolk,  to  Jjjj^atl^wh^ 

Saint  Mary  at  the  Walls  in  Colchester,  Essex,  was  confirmed^  ^>"1»  on  the 

sid>ject  to  the  opinion  of  this  Court  on  tbe  following  case:    S^ff  ofthe  lo- 

Tbe  pauper's  father  had  gained  a  settlement  in  tbe  parish  ^^  militia,  is 
^  -      ■  .     ,.T  «  hired  and 

of  St.  Mary  at  tbe  Walls.  serves  for  a 

In  181 1,  the  pauper  was  a  private  in  the  first  regiment  of  ^^'** 
East  Essex  local  militia,  commanded  by  Colonel  StruU* 
On  tber24thof  April,  1811,  the  regiment  was  assemble^ 
for  training  at  Colchester,  and  continued  there  in  trainiiig 
till  the  15tb  of  May  following,  np  to  which  day  the  pauper 
was  fi  drfipmer  uppn  t)ie  perpiaoent.^aff,  of  ,^he  r^jipe^t 
On  tbe  l6tb  of  Mi^,  the  pauper  (hen  being  pffith^  P^r^^v* 
nent  staff.  Colonel  Struii,  who  was  perfectly  aware  tbat  bp 
was  in  the  local  militia,  hired  him  for  a  year  at  the  wages 
of  10/.  The  pauper  served  the  colonel  under  that  hiring. 
He  resided  in  the  parish  of  Saint  George,  Hanover  Square, 
in  lx>i|don,.  until  tbe  4tb  of  May,  ^81^;  upon  which  day 
the  regiment  was  again  assembled  for  training  at  Colches- 
ter.   Colonel  StriUt  went  there  to  take  the  command,  and 
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1834.        the  pauper  accompanied  him,  and  was  reported  at  )>elgiig- 
^j^^      log  to  the  regiment.     Each  officer  being  by  t|)e  nilea  Qf  the 
V.  service  allowed  a  soldier  from  the  raiik«  as  a  persoaal  ser«- 

^  St*  M^^  °  ^*°*»  ^^  pauper  was  chosen  by  the  colonel  to  be  hia  ser- 
CoLCBESTEA.  vant.  The  regiment  continued  to  do  duty  at  CkJcfaeater 
till  the  19th  of  May,  1812;  during  which  time  the  pauper 
was  under  military  control,  but  he  waa  only  paraded  ot^9p 
and  served  Colonel  S.  during  the  whole  period  aa  m  io-dMr 
servant  The  pauper  received  pay  from  the  crown  whilst 
the  regiment  was  assembled.  He  also  meceived  bia  wages 
from  his  master  for  the  same  period.  Upon  the  IfiCfa  of 
May,  1812)  Colonel  S.  paid  the  pauper  his  wages  of  10/., 
and  upon  that  day  hired  him  for  a  year  from  that  time  at 
14/.  Under  this  second  contract  the  pauper  continued  in  the 
service  of  Colonel  S.  till  November,  1812,  when  he  was 
discharged;  remaining  during  the  first  part  of  i^  that  is  to 
say,  firom  die  l6th  to  the  19th,  at  Cdchester,  wider  mili- 
tary control,  and  serving  ^he  coloQisl  as  before  ffieptJQtifldy 
The  questioQ  for  the  opinion  pf  the  Coort  i»,  whether  thp 
pauper  gained  a  settlement  by  bis  aerrice  with  Qcigfml 
Sfrutt. 

First  point.  Austin  and  Palmer,  in  support  pf  tlie  ofd^  af  a^sMonat 

The  pauper  waa  uot  aui  jum,  and  couI4  ppt  ipa^e  way^ng 
more  than  a  cpoditional  engagemeuti  M^gt  \g,  to  aerve  fur  i 
y^ar,  provided  he  ^as  not  called  upon  to  dP  flitfy  ill  Ml 
rei^iment.  There  is  nothing  in  the  n^ilitia  a«:t  wbieb  f$m»f 
dies  this  defect  in  the  contract.  lPatteio^,  J«  T|ii9  if  MlAf 
lar  to  Mex  v.  Elmlejf  Caitle(a).'^  T^at  c^»^  in  inepfiaiatiot 
with  Jtex  V.  Taunton  Saint  Jamei{b)f  which  was  de<:ided 
after  a  very  elaborate  argument  uppp  the  acta  of  parltameilt 
relatipg  to  this  subject.  In  Hex  v.  Elmfey  Ckisth,  fiej?  v. 
Taunton  Saint  James  does  not  appear  tP  have  been  niueh 
discussed.  In  that  case  Bayhy,  J.  lays  i(  dpwQ  that  ^'  Ae 
words  in  the  52  Grea.  3,  c.  68,  9»  63,  manifeatly  apply  to 
contracts  existing  at  the  time  of  the  bal)pt  pr  inrplmeiit,  aud 

(a)  3  Bam.  &  Adol.  826.       (6)  9  Barn.  &  Cressw.  831. 
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not  to  contracts  subsequently  made/'  and  refers  to  the  Ian-         1834. 
guage  of  the  60th  section,  which  enacts,  *'  that  the  inrolment 
of  servants  shall  not  vacate  or  rescind  contracts  between  v, 

master  and  servant  who  shall  be  called  out/'  and  shall  leave  ^ST^i^ay,^ 
the  service  for  the  purpose  of  being  trained.  '^  That  sec-  Coi.ca£ST£R. 
lion"— the  learned  judge  goes  on  to  say— ^'applies  to  con* 
tracts  existing  at  the  time  of  mrolment,  for  such  contracts 
mdy  could  be  vacated  or  rescinded  by  the  inrolment/' 
LUtkdak,  J.  and  Parke,  J.  take  precisely  the  same  view  of 
that  sutute.  In  Rex  v.  Ehnky  Casik,  Lord  Tenienkn 
relied  only  on  the  65th  section  of  52  Oeo.  9,  c.  38. 

The  next  question  is,  whether,  as  the  master  was  aware  Second  point. 
that  the  servant  was  in  the  militia,  it  can  be  considered  that 
lie  dispensed  with  thp  attendance  of  the  servant  on  the  days 
on  which  he  performed  the  duties  of  a  soldier;  for  th^ 
affirmative  of  this  Rex  v.  Westerleigh{a),  and  Rex  v.  Winch' 
comb^b),  may  be  cited.  But  in  Rex  v.  BeauKet${c),  Lord 
Ellenborcugh  expressed  disapprobation  of  the  cases  respect- 
ing militia-men  which  had  been  previously  decided.  Rex 
V.  Hohworiky  (cf ).  All  the  cases  of  dispensation  have  pro- 
ceeded upon  the  principle  that  the  servant  might  in  fact  be 
considered  as  working  for  his  master  during  his  absence. 
Such  a  presumption  cannot  arise  in  the  case  of  a  militia* 
an  ileing  daty. 

Knoxg  contrs^,  was  stopped  by  the  Court* 

Dekman,  C.  J.-^It  is  quite  clear  that  Rex  v.  Taunton 
Saint  James  must  have  been  before  the  Court  in  Rex  v. 
Elmky  Castle.  The  ground  of  distinction  between -those 
cases  is  satisfactory,  and  both  may  stand  together.  My 
brother  Littledale  was  a  party  to  the  decision  of  the  Court 
in  both  those  cases. 

LiTTi'SPALiEj  J.,  Tavnton,  J.|  and  Pattesq^,  J.,  co«« 

curr^, 

Qrder  of  Sessions  quashed. 

{a)  Burr.  S.C.  753.  (c)  3  Maule  &  Selw.  229. 

.    \h)  1  Dougl.  376.  \d)  6  Barn.  &  Cressw.  983. 
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'^  "•  •  •'•-■  '.  Kelly  r«  Partington-.-  .• ;-        •  •  .\ 

Words  are  not  SLANlJElt.     The  second  count' of  ihie'declaration  stated 
with  special      ^^^  the^cteifcndWt'^'faTsery'anGl  maliciousty  spoke  and  pub- 
^inage,oDlcss  Hslied,  of  and  concerning  the  plaintiff,  and  of  and  concern* 
themselves        ing  her  iEis  8U(^  shopwomanor  servant,  these  other  false, 
isparaging.      scaridatous,   maficious/ and   defamatory  words  following: 
that  is  to  say,  she  (meaning  the  plaintiff)  secreted  one  shil- 
ling aiid  sixpence  under  the  till,  stating,  these  are  not  times 
to  be  robbed,**  per  qiiod,  &c.    At  the  trial  before  Pdllesoff,  J. 
at  the  sittings  at  Westminster,  the  plaintiff  obtained  a  ver- 
dict for  U,  damages  upon  the  whole  declaration  generally. 
In  last  Michaelmas  term,  upion  a  question  whether  the 
plaintiff  was  entitled  to  full  costs,  or  to  only  so  much  costs 
as  damages,  the  Court  decided  that  the  words  of  the  above 
count  were  not  actionable  in  themselves  {a).     Sir  J,  Scarlett 
afterwards,  in  the  same  term,  obtained  a  rule  nisi  in  arrest 
of  judgment,  on  the  ground  that  the  words  in  the  second 
count  were  not  actionable  even  with  special  damage;  against 
which  rule        . 

Campbell,  S.  G.,  and  Bodkin,  now  shewed  cause.  In 
Com.  Dig.  Action  on  thie  Case  for  Defamation,  many  rules 
are  laid  down  as  to  where  words  are  actionable  in  them* 
selves;  and  in  (D.  30,)  of  that  title  it  is  laid  down)  that  an 
action  may  be  maintained  for  '^  any  words  by  which  the 
party  has  a  special  damage.*'  Any  words  which  are  spoken 
/alsely  and  maliciously  with  intent  to  injure  another  person, 
by  reason  of  which  that  party  sustains  damage,  are  suffi- 
cient to  support  an  action  for  defamation.  [Littledale,  J, 
Your  proposition,  I  think,  is  too  general.  The  words  should 
be  in  themselves  disparaging.]  It  is  submitted  that  if  the 
words  were  spoken  maliciously  (as  the  jury  have  found  in  this 
case  by  their  verdict),  and  special  damage  ensues,  an  action 

(a)  See  ante,  vol.  ii.  460. 
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will  lie;  but  it  is  not  necessary  to  go  so  far.     The  words  here 

laid  are  disparaging^  or/  mt  all  leventSy  tb^  words  may  mean 

either  to  chai;ge.a  disbones^  or  an  innqc^t  act|  ?Pfi>I}e  jiKy  .«,  . 

by  their  verdict  have  found  that  they  were  disparaging-  Theae  Paw**»toh. 

words  ^' she  has ^5ecrei(e(i,  one  shilling  and  sixpepce.^uiidiar 

the  till,**  are  clearly  of  themselves  ^ijsparagiffg,  accprdipg 

to  the. plain  meaning  of  the  words:  and  as  to  the^^ords 

"  f tating  these  are  iiot  times  to  be  robbed/'  the  expre^sipp 

is  at  the- least  equivocal,  and  must  be  taken^  after  the  fincf- 

^g  of  the^  jury,  to  mean  that  the  latter  words  h^ve  J^een 

used  by  the  defendant. 

Sir  J.  ^carlelt,  contri.  The  words  must  be  disparaging 
in  their  nature.  Can  it  be  said  that  if  a  party  maliciously 
said  of  another  that  he  was  honest  and  upright,  with  intent 
to  prevent,  and  that  by  so  doing  he  did  prevent,  a  person 
who  did  not  like  an  honest  man,  from  taking  him  into  his 
service,  this  would  be  a  slander?  When  Chief  Baron 
Comym  says  that  an  action  lies  '*  for  any  words  by  which 
the  party  has  a  special  damage/'  he  means  any  words 
which  of  themselves  implied  some  malice.  The  malice 
which  renders  the  words  actionable  is  to  l^e  collected  fi[om 
the  Words,  not  froni  ^be  circumstances  unde^r  wl^ch  they 
were  spoken.  [Littledale,  J.  Mr.  Solicitor  General,  I  see 
that  all  the  cases  put  in  Comj/m*s  Digest  are  cases  of 
words  which  are  injurious  in  their  own  nature.]  [Camp* 
bell,  S.  G.  There  is  no  instance  put  in  which  words  were 
lield  not  to  be  actionable,  because  not  injurious  in  them- 
selves,  and  the  rule  laid  down  is  general.}  The  special 
damage,  wl^ch  is  to  make  words  actionable  which  arc  not 
legally  so  in  themselves,  must  be  damage  arising  out  of  the 
words  themselves.  These  words  must  be  taken  to  be 
words  rather  of  commendation  than  of  blame,  for  applying 
the  words  ''  stating,  &c."  to  the  plaintiff,  as  according  to 
the  grammatical  construction  they  ought  to  be,  the  whole 
imputes  to  her  that  she  did  a  cautious  act.  The  Court 
will  not  lay  it  down  generally  in  the  manner  contended  for. 
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1834.  that  wordd  even  of  praise  (unless  spoken  ironicallj^)  can  be 

*^'"'^  actionable  with  special  damage,  or  that  the  jury  may  infer 

•.  dattiage  to  have  arisen  from  them. 

PiftTtlfeTOtf. 

DbhmAn>  C.  J^-^We  cannot  look  at  th^  former  history 
^f  the  case^  but  must  confine  ourselves  to  the  record  ad  it 
stands.  Upon  this  record  the  question  is,  whether  th^ 
livords  laid,  which  are  stated  to  have  been  spoken  malici- 
ously>  can  be  said  to  have  given  rise  to  the  special  damage 
laid.  I  am  of  opinion  that  they  cannot.  It  seems  to  me 
that  unless  the  Court  can  see  that  the  words  of  themselves 
have  an  injurious  meaning,  no  action  can  be  maintained 
upon  them.  I  have  no  idea  that  words  innocent  id  thiem- 
selves  can  he  the  subject  of  an  action  of  slander. 

LiTTLEDALE,  J. — I  think  also  that  the  words  of  thin 
cotint  with  special  damage  are  not  actionable,  and  that  the 
words  must  be  defamatory  or  injurious  in  their  nature. 
Though  Comyns  lays  it  down  as  a  general  proposition  that 
any  words  with  special  damage  are  actionable,  yet  all  the 
ihstances  he  gives  are  of  words  injurious  in  their  nature 
but  not  actionable  in  themselves,  because  they  impute  not 
a  temporal  offence,  but  an  offence  for  which  a  party  could 
only  be  proceeded  against  in  the  Spiritual  Court*  The 
Words  here  laid  are  extraordinary,  and  taken  altogether  itn- 
j>ute  great  caution  instead  of  a  crime.  If  it  had  not  been 
for  the  words  ''  stating  these  are  not  times  to  be  robbed,^' 
an  action  would,  I  think,  have  lain. 

Tatjnton,  J. — I  am  altogether  of  the  same  bpinion. 
These  words  must  either  impute  a  charge  of  felony,  or  be 
without  any  meaning  at  all ;  and  taking  die  whole  together 
I  think  that  they  have  no  injurious  meaning.  The  persoti 
Who  is  stated  in  the  count  to  have  refused,  in  consequence 
of  the  words,  to  take  the  plaintiff  into  his  service,  ought  to 
have  understood  them  to  have  no  such  ineaningi 
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Pattesoh,  J,— I  have  always  understood  that  the  spe-  i834. 
cial  damage  must  be  such  as  would  be  the  natural  result  of 
the  thing  done,  in  this  and  every  other  case  in  which  the 
special  damage  is  necessary  to  the  support  of  the  action.  Pabtihotoh, 
llieae  words  have  not  an  injurious  meaning.  There  is  no 
innuendo  that  the  plaintiff  took  the  money  of  any  other 
person.  We  cannot  consider  the  words  as  slanderous  be- 
cause a  party  afterwards  thought  proper  to  understand  them 
in  an  injurious  sense.  I  think  we  are  bound  to  arrest  the 
judgment^  as  in  point  of  law  the  damage  cannot  have  re^ 
suited  from  the  words  spoken. 

Rule  absolute. 


Ki&BY  v.Bannisteb,  Gunner,  HuMPHBEY,  Bassett, 
and  Chapman. 

Assumpsit  for  goods  sold  and  delivered,  and  money  In  an  action 
lent.     Plea :  the  general  issue,  with  notice  of  set-off.    At  ^fgn^ants  as 
Ike  trial  before  Tindal,  C.  J.,  at  the  Kent  Spring  assizes,  churchwar- 
1633)  il  appaared  from  the  bill  of  particulars,  that  the  action  overseen,  for 


brought  agaiiist  the  five  defendants  to  recover  the  goods  fur- 

MDOunt  of  an  account  furnished  to  them  as  chnrchvirardens  poor  by  their 

and  overseera  of  the  parish  of  Heam,  for  goods  supplied  ^fg^yf^cfen'tf^^ 

md  money  advanced  to  tiie  poor  of  tlie  parish,  from  Easter  the  plaintiff  to 

1M6>  to  Baater  1827.    Bannister  and  Gunntr  were  church-  {hey  all  acted 

wardans,  and  Humphrey  and  Bassett  overseers  of  the  parish  as  churchwap- 

•f  Ht»m,  Chapman  «ted  «  vestry  clerk  «,d  assistant  ^^"."nV 

The  goods  vvtere  supplied  and  the  money  ad-  J^f^^^^^^j?" 

by  the  plaintiff  to  the  poor,  opon  orders  given  by  ver^ofthe 

tbo  M^sndanta  assembled  in  vestry,  to  the  paupers  who  ap-  "Jj^^j^*  ^T 

fliod  for  relief.    These  orders  were  written  by  Chapman^  though  one  of 

uA  vwro  aigned  many  of  them  by  him  as  *'  overseer,"  and  an^iwsistan/ 

some  as  "veainr  cleric  and  overseer  ;*•  several  by  Bannister,  overeeer. 

•^  7^7       Money  ad- 

ywcti  to  the  poor  b^  the  direction  of  an  overseer,  may  be  recovered  as  money  lent  to 
SBch  overseer. 
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and  one  by  Basseit.  No  proof  was  given  of  the  appoiBi^ 
meat  of  Chapman  as  assistant  overseer  under  59  Geo*  S,  c. 
1£«  It  was  objected  on  behalf  of  the  defendmiCs»  that  as  by 
the  7th  section  of  that  act,  the  appointment  of  an  asaislant 
overseer  is  to  be  for  his  performance  of  such  of  the  duties  of 
an  overseer  %s  shall  be  specified  in  the  appointmeat,  the 
plaintiff  was  bound  to  produce  the  appointment,  in  order  to 
shew  that  the  nature  of  the  duties  which  he  was  to  perfom 
were  such  that  he  was  liable  to  be  sued  upon  this  cause  of 
action  with  the  other  defendants,  and  that  such  appointment 
not  having  been  produced,  the  plaintiff  ought  to  be  non- 
suited. The  learned  Chief  Justice  was  strofigly  of  opinion 
that  the  defendants  were  jointly  liable,  and  directed  the  jury 
to  find  a  verdict  for  the  plaintiff,  but  gave  the  defendants 
leave  to  move  to  enter  a  nonsuit.  Verdict  for  the  plaintiff, 
damages  1 15/. 

In  Easter  term,  1833,  I'hesiger  obtained  a  rule  nisi  for  a 
nonsuit,  and  also  to  reduce  the  damages  by  the  amoiuit  of 
the  money  advanced  by  the  plaintiff  to  the  poor; — against 
which 


Andretcs,  Serjt.,  and  Phti,  now  shewed  cause*  First,  as 
to  the  nonsuit.  Chapman  acted  as  overseer,  and  was  one  of 
the  contracting  parties.  It  was  not  incumbent  on  the  plain- 
tiff to  produce  his  appointment.  It  is  true  that  by  the  59 
Geo.  3,  the  inhabitants  of  a  parish  have  the  power,  if  they 
think  proper,  of  nominating  a  person  to  be  appointed  by 
the  parties  as  assistant  overseer,  with  limited  duties,  so  that 
he  might  be  appointed  to  act  in  the  character  of  a  mere 
servant  to  the  overseers;  but  there  was  here  nothing  to 
shew  that  Chapman  acted  in  such. a  restricted  character; 
but  upon  the  face  of  the  orders  he  appears  to  act  as  aeet^ 
seer.  Ifj  therefore,  the  duties  which  he  was  appointed  to 
perform  were  of  that  limited  nature  that  he  was  not  liable  to 
be  sued  in  this  action^  he  should  have  shewn  by  the  produc- 
tion of  his  appointment  that  such  was  the  case. 

II.  As  to  the  reduction  of  the  damages.    The  defendants 
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areJiable  to'tbe  whole  amount  if  tbey  are  liable  fbr  Yif  part        i834. 
[Patiesen,  J.  This  part  t>f  the' rule  was  granted  tlpbri'ai*'6b'-      ''-''n^^^ 
jectiOD  <  that  ^^erseeni  are  •  not'  afu thoriied'  to'  b^rho^  iboney  9. 

.for  parish  purpoeet*;  andlbat^'lberefdne^  if  itbe'teat  U'caW-  Baknister 
not  be  reoovereil  from  them^}  The^laiiffiff 'sttltitisihl'pf^- 
ciaely  tfae^iame  ait  nation  *s  to  the  mbiiey^dvant^datid  tM^ 
goods  anpplitdi  fenr  they  »e  in  effect  the  'same1faiiig,'<AMA 
there  is.  no  authority  to  shew  that  overseers  may  not  haV^ 
.money  advanced  to  them  for  parochial  purposes.  '    ' 

Tkedger  omtA.  In  order  to  support  the  verdict,  Chap-  First  point. 
mam  must  be  liable  either  as  assistant  overseer,  or  in  conse- 
quence of  hb.  having  from  time  to  thne  signed  the  orders. 
If  he  is  liable  for  the  latter  reason,  the  same  test  mfu^t  be 
applied  to  the  other  .defendants,  and  then  it  m\\  be  found 
that  Humphreif  and  Gunner  ought  not  to  have  been  jdiried. 
IDemnan,  C.J.  They  all  appear  to  have  had  some  share 'in 
the  transactions.]  Chapman  was  merely  an  assistant  dver^ 
seer,  aad  acted  only  as  such.  His  appointment^  therefore, 
should  have  been  produced.  It  is  not  necessarily  the'duty 
of  an  assistant  overseer  to  relieve  the  poor.  He  is  to  be  ap- 
pointed by  warrant,  and  the  duties  which  he  is  to  perform  are 
to  be  specified  in  the  warrant  of  appointment.  The'phtintiff, 
therefore^  should  have  shewn  that  it  was  Chapmmfs  duty  to 
relieve  the  poor;  which  fact,  if  proved,  would  have  been 
strong  evidence  of  bis  liability.  In  Bennett  v.  Edwards  (a), 
it  was  beM  that  au  assistant  overseer  was  not  liable  to  penal- 
ties for  refusing  to  allow  the  inhabitants  to  inspect  a  rate, 
unlesa  it  was  proved  that  that  doty  was  impelled  upbrt  Him  by 
his  appointment.  Before  a  new  trial  had,  the  d^fbndant'had 
notice  to  produce  his  appointment  as  assistant  bv^rseer,  tind 
this  not  being  done,  the  jury  were  directed  tb  presume  that 
it  was  a  part  of  his  duty  to  produce  the  rate  fbr  inspection. 
But  here  the  appotntmeift.  was  not  called  fbl*.  .  No  evidence 
of  the  nature  of  his  duties  being  given,  Chapman's  character 

.  (d)  1  Mann.  &  Rjrl.488;  7  Bam.  &  Cresiw.  586i 
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1884.        appeared  to  have  been  merely  that  of  an  assistant  oversee^ 


and  he  miiat  dMivfore  be  tahen  to  hav«  acted  as  the  servant 
^  of  the  oveneer%  ami  was  therefore  not  liable;    [IVtiinfon,  J. 

^f  "^^   Ab  aasiatant  overseer  need  not^  of  necessity^  have  a  cifcum- 
aoibed  duty ;  iuid  I  do  not  see  virhy  vre  are  to  assume  th^t 
Ck^fmm  was  aot  aadioriaed  to  aet  folty  as  an  overseen] 
One  overseer  is  not  bound  by  the  act  of  anodier^  unless  he 
concurs ;  MMim  ▼•  Vicherstt^{n)k    In  Rex  v.  Justices  vjf 
Ghucestenhire{i)f  k  aeems  to  be  admitted  that  the  law  k 
so,  but  the  point  has  never  been  solemnly  decided.     It  does 
not  appear  diat  €hmmr  and  HaiNpArey  johied  hi  any  o^  die 
contracts  in  reapeet  of  which  thu  action  is  brought,  a)ld 
Ba99eit  appears  only  to  have  signed  an  oitler.    iPattt8&n,3. 
Was  not  that  left  to  the  jury  i    In  AMMn  v.  Vkkmtnf  h 
was  determined  to  be  m  queadon  for  the  jury  whether  dm 
party  tought  not  to  be  considered  as  haviiig  relied  updn  Ihe 
s0le  responsibility  of  the  overseer  to  whom  the  credit  Wai 
giveui  without  the  knowledge  of  the  others,  and  Without 
any  demand  until  after  they  were  out  of  office.] 
Second  point.       The  dailiages  oeqght  to  be  reduced  by  Ae  amount  ot  the 
mofiey  mdvanced*    Overseers  cannot  make  a  rate  fbr  the 
purpose  of  reimbursing  themselves  for  money  advanced, 
but  are  bound  to  make  mtes  so  as  to  have  in  hand  sufficient 
money  for  the  purpose  of  relieving  the  poof,    {iiemnan, 
C»  J.   WouM  you  say  that  if  a  tradesman  supplies  goods  to 
the  poor  at  the  request  of  the  overseer,  and  he  says  t  will 
pay  you  out  of  a  rate  which  will  be  made  on  Monday,  the 
overaeer  is  not  liable  ?]     It  has  been  held  that  an  overseer 
cannot  h&rrtno  mo/ney  fof  parochial   purposes;   Tawttj^s 
lsa«e(i0)w    [jDe9tmn«f|  C:  Ji  Has  this  ever  been  determined 
feo  be  a  defence  fot  the  overseer  borrowing  the  money  tj 
[ZktiilM»>  J.    We  should  be  cautious  about  limiting  the 
UnMiity  of  bVenrteers  to  pay  to  tradesmen  out  of  future 
Mtea^  fol-  o^erWise  in  ati  interval  betWeeii  the  expenditure  of 

(a)  dBani.&Aldera.89.  (c)  2  Salk.  531;   S,C.  %  Lord 

(»}  1  Bani.«c  Adei.  1»  BUynb  1009;  0  hfedv  Y7. 
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a  past  rate  and  the  making  and  raising  a  new  one,  the  poor        1884. 
night  stanre.]    Leigh  ▼.  Taylor  (a)  also  shews  that  an  over- 
seer has  no  anthorityi  in  the  character  of  overseer,  to  ber-       '^'v' 

Bassists 


&ISBT 


Dbhmah,  G.  J.-^The  only  donbt  I  entertained  during 
the  ailment  wa%  whether  it  ought  not  to  have  been  sub- 
mitted to  the  jury  whether  the  five  defendants  had  jomtly 
contracted  with  the  plaiiktiff.  What  is  equivalent  to  that 
has  been  done.  The  learned  jndge  expressed  a  strong  opi- 
nion that  the  five  were  liable,  and  be  was  not  requested  to 
put  the  question  to  the  jury;  They  must  therefore  be  takeh 
to  have  found  that  the  five  did  jointly  contract.  I  think 
there  is  very  strong  proof  they  did  jointly  contract,  although 
they  were  not  joint  overseers;  it  is  quite  clear  they  nkight 
act  in  such  a  manner  as  to  induce  a  creditor  to  trust  them 
jointly,  llitere  is  Very  strMg  «videttee  that  this  WM  ddne. 
If  it  had  appearidd  that  Ghtq>m€m  acted  only  as  servant  to 
the  overseers,  that  would  have  giveti  the  plaintiff  warning 
that  hie  was  n6t  tb  look  to  him ;  but  Ckdpm^n  sometimes 
called  himself  overseer^  and  put  himself  in  the  same  sitni- 
lion  as  the  others.  Aldiough  in  the  bill  6f  particulars  they 
are  called  ovtirseers,  that  does  not  impol-t  that  they  af% 
overseers  in  the  strict  legal  definition  of  the  tenm 

The  cases  which  have  been  cited  upon  the  second  point  Second  point 
do  not  apply  to  or  create  any  difficulty  in  this  casie.  Leigh 
T.  Taylor  mek-ely  decides  that  a  surety,  who  has  entered 
into  a  bond  that  the  oveneer  shall  account  for  all  sums  rew 
ceived  by  him  by  virtue  of  his  offite,  is  nbt  Kable  for  a  sum 
of  money  lent  to  the  overseer,  and  applied  by  him  for  pan^ 
chial  purposes.  That  is  very  far  from  deciding  that  the 
creditor  has  not  a  right  to  look  to  the  overseer  for  money 
lent  for  parochial  purposes.  I  can  make  no  distinction 
in  this  case  between  the  D&bttey  advanced  and  the  goods 
sold. 

(o)  7  Bam*  &  CressW,  491. 


and  others. 
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1834.  LittIaEBalE|  J. — I  am  of  the  sftme  opinion.     Had  the 

^"^^'^^^      case  gone  disttncllj.lo  the  jurj^  th^.  flight  to  b«Te«  found  a 
9.  verdict  for  the  plaintiff.     It  was  not  neces^igr^  that  all  the 

Bannister  defendants  should  be  actually  overseehs.  A  tradesman,  when 
he  supplies  goods,  is  not  bound  to-  see  who  are  the  real 
.  overseers.  It  is  sufficient  for  him  if  he  sees  them  acting  as 
overseers,  and  by  their  acts  acknowledging  their  liability. 
From  all  the  evidence,  1  think  that  there  was  here  a  joint 
.contract  by  all  the  defendants.  '  With  respect  to  the  other 
point  it  would  be  very  extraordinary  if  the  overseers  :were 
not  liable  for  money  advanced  to  the  paupers  by  the  shop- 
keeper upon  an  order  from  them,  and  yet  were  liable  for 
gooitfs  supplied  upon  similar  orders. 

Taunton,  J.,  concurred. 

Patteson,  J. — This  action  cannot  be  maintained  unless 
all  the  defendants  are  joint  contractors  ;  and  that,  of  course, 
depends  upou  the  evidence  at  the  trial.  I  take  it  that  it  is 
not  necessary  that  all  the  overseers  should  be  present  when 
.an  order  for  relief  is  given.  If  it  were  so,  it  would  be 
extremely  inconvenient  in  conducting  the  affairs  of  the 
parish.  Here,  the  jury  have  found  that  credit  was  given  to 
the  five  defendants,  and  have  substantially  found  that  they 
were  joint  contractors.  This  reduces  the  case  to  the  point 
reserved  by  the  learned  judge,  as  to  the  character  in  which 
Chapman  must  be  taken  to  have  acted.  If  he  promised 
jointly  with  the  others,  he  has  rendered  himself  liable.  We 
ar^  not  to  assnmie  that  his  authority  >ii-as  restricted  when  he 
acted  in  an  uni^estricted  nianiier. 

Rule  discharged. 
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1834: 

Gr'aha'M,  Evecutrik  of  GiiAHAM,  tr.  Baiiras,  '    /* 

Assumpsit  on  a  policy  of  insurance,  dated  23d  March,  A  warranty  to 

1831,  upon  the  ship  Castlereagh,  from  1st  April,  183 J,  at  foreTi»rticu- 

noon,  to  Ist  January,  1832,  at  noon;  warranted  not  to  sail  l&r day, is  not 

foreign  after  the  time  restricted  in  the  Liberal  Premium  t^.  leaving  the 

Club  Rules  (a).     Plea :  non  assumpsit.     At  the  trial  before  harbour  on 

T  •  XT      1  thatday  wuh- 

Alaerson,  J.f  at  the  Spring  assizes   for  Northumberland,  out  having  a 

1833,  a  verdict  was  found  for  the  plaintiflF,  damages  100/.,  *n^*^^*2u-^ 

subject  to  the  opinion  of  this  Court  upon  the  following  thoa^h  the 

remainder  of 

^•*®  •  the  crew  are 

3 Ist  August,  1831.   The  Castlereagh,  being  the  property  engaged  and 

of  the  testator  Joseph  Graham^  and  having  a  full  crew 
ready  to  take  her  out  to  sea,  though  not  all  actually  on 
board,  was  lying  moored  at  St.  George's  Dock,  Dublin,* 
under  charter  to  proceed  with  freight  to  St.  Andrew's,  in 
the  Bay  of  Fundy,  and  on  the  same  day  was  cleared  out  in 
the  usual  way  at  the  custom-house  of  Dublin. 

Ist  September.  About  half  past  three  in  the  morning, 
the  Castlereagh,  with  only  the  master,  mate,  one  seaman, 
and  two  boys,  (not  then  having  a  sufficient  crew  on  board* 
for  the  voyage,)  dropped  down  the  river  Liffey,.with  a  fair 
wind,  to  the  Pigeon  Hole,  within  the  port  or  harbour  of 
Dublin,  assisted  by  a  boat's  crew,  and  arrived  at  the  Pigeon 
Hole  about  five  in  the  morning,  and  came  to  anchor  tfaere^ 
The  master  returned  to  the  city  of  Dublin  after  pnoorifig 
the  vessel  in  the  Pigeon  Hole;  and  after  collecting  the  rest 
of  the  crew,  and  procuring  his  dispatches,  rejoined  his 
vessel  in  the  Pigeon  Hole  about  six  o'clock  in  the  afternoon 
of  the  same  day.  About  that  hour  the  residue  of  the  crew 
(which  was  then  complete)  came  on  board  at  the  Pigeon 
Hole.  In  the  afternoon  and  evening  of  the  1st  of  Septem- 
ber the  wind  was  unfavoural^je  for  going  out  to  sea ;  but' a 
little  before  midnight  it'  became  fair,  it  being  then  low 

(a)  FiifeiKM/,  126,  137,  1«9, 
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ttti«        water,  and  the  vessel  went  out  as  soon  after  as  she  could, 
^  ^'      with  a  fair  wind. 

V.  Sd  September.   About  half  past  three  o'clock,  and  with 

BAf  KAs.      ii^  1^  ^1  jj^if  f^Q^^  iiie  Caatlereagb  weighed  anchor,  and 

aaiiiKl  ftooi  the  Pigeon  Hole  and  proceeded  on  her  voyi^ 

and  quitted  the  pott  of  Dublin  about  half  past  five  o'c1ogI( 

on  that  morning. 

The  Pigec»  Hole  is  in  the  port  of  DuUin,  aboqt  tWQ 
ntlM  below  the  custom-house,  and  from  the  Pigeon  Hole 
to  the  mouth  of  the  port  is  two  miles  further*  It  was  high 
water  at  Dublin  oq  the  morning  of  1st  September  at  fortjh 
nine  minutes  after  five;  in  the  evening  between  six  and 
sflveq.  The  tide  in  the  liSey  is  a  six  hours'  tide*  Ships 
of  the  burthen  of  the  CasUereagh  may  safely  proceed  out 
•f  the  port  at  half  flood.  The  tide  in  the  liffey  €l>b«  at 
about  two  or  three  knots  an  hour,  and  ships  may  diop 
down  ont  of  the  harbour  fiom  the  dock  or  Pigeon  Hole 
with  the  tide.  It  was  not  proved  that  the  defendant  was  a 
member  or  had  any  ships  insured  in  the  liberal  Premium 
Club.    The  Castlereagh  was  totally  lost  in  December,  I  a^  1 . 

The  question  for  the  opmion  of  the  Court  is»  whether  the 
sailing  nf  the  Gaatleieagh,  under  the  circumstances  aboia 
detailed,  constituted  a  sailmg  within  th^  terms  of  the  wwh 
lanly* 

Copies  of  the  policy  and  of  the  club  rules,  and  warranties 
of  the  liberal  Premium  Association,  were  annexed  to  and 
^rmed  part  of  the  special  case. 

The  material  parts  of  the  sixth  warranty  were  as  follow  i 
-f-^  Not  to  sail  froni  ports  on  the  west  coast  of  Great 
Britain,  ports  in  the  British  Channel,  Ireliud,  or  ports,  in 
Europe  westward  of  the  Downs,  after  the  1st  day  of  8ep-» 
tember;  but  allowed  to  sail  to  the  Bay  of  Fuady,  and  all 
ports  on  the  east  coast  of  Nova  Scotia,  as  fiur  north  as  Cape 
Camo,  at  all  times,  on  payment  of  an  additional  pramiumi 
as  per  soale,  on  the  sum  insured." 

The  ninth  warranty  was  as  follows  :•*«'' The  time  of 
clearing  at  the  custom-house  to  be  deemed  the  time  of  sail- 
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mg,  provided  the  ship  is  iheo  ready  for  sea,  aa  peiatea  la        i«m. 
iM  aiiLth,  a€Teiill|  (ieclwmg  the  latest  tioie  of  tailmg  to  Am      )f^^^^ 
White  Soa),  apd  eighth  (latest  tinie  of  sailing  to  the  Baltic        ^^V"* 
md  ports  ia  the  Norlli  Sea),  warranties ;  i)ut  ships  dlowod      BAaais. 
tq  proceed  to  any  port  for  the  purpose  of  dealing  pahvavdi 
provided  such  port  and  time  of  sailing  be  within  the  liaNls 
ef  the  warranties ;  but  in  case  of  not  clearing,  the  Master's 
tetter,  or  aucb  other  proof  as  the  committee  may  think 
salWactory,  to  be  deemed  suffident*'- 

Aksandtr,  for  the  pUintiff.     First,  The  Casdemagli  sl^^^llhin 
sailed  on  or  before  the  1st  of  Septonber.    It  is  admitted  Ume. 
diat  Ibere  was  no  actual  sailing  on  or  before  that  day  $  but, 
agconding  to  die  fair  constmctioa  of  the  club  rules,  there 
was  a    umUrM€Hv€  sailing*  which  would   be  equivalent. 
Vm  vofysj  conteiw  a  wamoty  that  the  ship  shaH  net  «^  sail 
foieigia  efter  the  times  restricted  in  the  liberal  Premium 
Chib  Wnies.'"    Those  rules  contain  a  number  of  wavrantiea 
md  fwles.    By  the  sixth  wamnty  ships  are  prohibited  ftom 
wiling  from  ports  in  Ireland  after  the  1st  of  September.    If 
this  case  therefore  rested  [upon  that  warrant  alone,  Am 
flaintiff  eonU  not  recover.    But  |he  ninth  warranty  meets 
Ihe  dificttlty.    It  is  as  follows  :~^  The  time  of  ckapiag  at 
the  Mstom^honae  to  be  deemed  the  time  of  sailing,  provided 
Iho  ship  is  then  ready  for  9ea,  as  relates  to  the  siith,  seveoth 
and  eighth  warranties/'    Now  the  Oastleraagh  eUoped  on 
the  Slst  August,  and  had  a  foil  prew  ready  to  teke  her  to 
sea,  although  not  all  actually  on  beard.     She  therefore,  in 
Air  constmetion  of  law,  may  be  said  to  have  sailed  pn  the 
fllat  of  August.     It  cannot  be  necessary  that  the  crew 
shopld  be  actuaify  on  board  at  the  tifne  of  clearing  in  order 
to  bring  the  ves^l  within  the  meaning  of  the  words  '<  ready 
for  sea."    In  all  probability  the  captain  himself  would  be 
completing  the  olearance  at  the  custom-house,  and  there- 
fore could  not,  consistently  with  his  dut^r,  be  on  board. 
Yet,  caq  i^  be  argued  that  his  absence,  under  inch  circum- 
stances, would  take  the  ship  out  of  the  protoction  of  the 
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niuth  wftiranty  ?  Some  of  the  crew  might  be  in  a  boat 
alongside  the  ship,  aasisting  to  weigh  anchor  or  cast  off 
nioorings,  yet  would  their  absence  from  the  ship's  deck  or 
cabin  neutralize  the  force  of  the  ninth  warranty?  Unless, 
however,  those  two  consequences  follow,  it  is  difficult  to 
conceiveon  what  principle  the  mere  momentary  absence  of 
a  part  of  the  crew  from  the  vesael's  deck  or  cabin;  although 
all  are  ready  to  take  her  out  to  tea,  can  lead  to  tbe-same 
consequences.  Anneu  v.  W<md0kit^(st)  ahewa  that,  whilstr 
in  harbour^  a  ship  is  oot  unscaworthy  on  the  ground  of  part 
of  her  crew  being  wanting,  nor  beoomea  so  onlil^  she  \ 
ally  commences  her  voyage  without  ihem.-  Bnt,' 
that  Ifie  absence  of  part  of  ibe  crewat  the  time  mt-  ckaribg 
took  the  vessel  out  of  the  ninth*  warranty,  it,  at'  all  events, 
aHached  at  six  o'clock  p.m.  of  the  let  of^  September,^ wben^ 
all  the  mew  were  aetnally  on  board;  If  so,  the  vessel-  saHed 
on-  the:  1st  September,  and  was  protected  by-  the  |)olicyi 
Thfd  ninth  warranty  has  a  continuing^  operation>  andv 
although  liot  attaching,  for  want  of  a  sufficient  crew^^en 
hoaid  efr  the  moment  of  clearing,  it  does  attach  as -soon'  aav 
that  objection  is  removed.*  It  ia  true  that  the  ^eaael  did' 
not  aiotually  change  ita  position  Jbetween  the  aivivnl  of  4e 
full  grew,  and  half  paet  thnae.*.  a.m.  of  Ai  2d  •Soptemben 
BiU.tbafe-.wat^no  necessity,  under  the  nimh  aMuiMy^for 
ai^Jooomgtiau  inventor. to  satiafyike  tetvnMoailibg^yV amir 
eneu  if  these  were,.  the»  obstacle. ta  departme' being  mi  unfik» 
vpuiable.  wind,  Iho.poU^y  i would-  not  o«  that  account i^ he 

v«  JKejIof  JSiKck$ng^MtitmmHic9r  Cowpmy^t^j which  may.^ 
Qited  <$o|iUG^,iftuiiiiad#ppi»  thoid.Mlisciion  between  ihe^wordsi 
1*M  sftU*' e^fi' 4ov depuit v''  and^ the  d^oision  theraupfiliesi 
only^whfiiew ^h#  ^»kiiiracfai|^d  4et '.^dapai^-',!  Ii«i«-^ 
Hanrwb  is  ^' iQ-viL'!*  .^lnJV(f4^oiiivo$a<tiad()r(^>tbei vassal 
was  p\ij[fi^j9^,A^^  bM^«.iii!tC«uisequ^CQiilf  wkbreatfoing 

(a)  3  Taunt.  299.  Taunt.  241,  S.  C. 

(6)  Cowp.  607.  (d)  \  Moo.  &  Mai.  309. 

(c>  3  Maule  &  Selw    461;  6    , 
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weather^  the  uncbor  was  not  weighed  until  the  aiorning  after  i834. 
the  day.  prescribed;  and  the  Court  held  it  too  late.  But 
tliere  tlie  word.s  **  to  sail"  could  only  be  satisfied  by  an  act 
of  locomotioH;  here  the  act  of  clearing  is  a  sufficient  sail- 
ing, without  more  being  done.  Pittegreto  t.  Prwgk  (a) 
will  probably  be  much  relied  on  by  the  other  side;  but 
thete  (be  brilast,  without  which  the  ship  was  unseaworthyi 
was  DoC  put  on  board  until  a/ier  the  prescribed  day  for 
saiiaBg;  wUlat  here  the  crew  were  actually  all  on  board 
iipoB  that  day,  and  the  ship  i«  perfect  coskiition  for  her 
voyage.  Lord  Ttnttrdtn  hinself  seems  to  put  die  case 
vciy  naoch  on  that  distinction. 

Bttt^  soppoaing  that  the  Castiereagh  did  nol«  in  any  point  Second  point: 
of  WM,  rail  on  the  1st  of  September,  the  policy,  neveriher  ^""S^^no^"^ 
leas^  attached.  Her  destination  was  the  Bay  of  Fondy^  avoiding  po- 
Now,  by  the  sixth  warranty,  already  referred  to,  vessels  are  '^^' 
aHoared  to  sail  to  the  Bay  of  Fundy  at  all  times,  on  pay- 
ncDt  of  an  additional  premium,  as  per  scale,  on  the  sum 
iMiued.  Unless  therefore  that  payment  were  a  condition 
pvec^edent  to  her  sailing,  she  was  justified  in  sailing  after 
the  1st  of  September.  That  it  was  not  a  condition  pre- 
cadeot,  appears  from  the  third  of  the  club  rules,  by  which 
it  is  pfovided,  that  ''  each  and  every  member  shall,  on 
or  before  the  coramencement  of  each  voyage  or  passage, 
give  bis  acceptance  to  the  secretary  for  the  amount  of  pre- 
miam  for  such  voyage  or  passive  as  he  may  be  proceeding 
upon,  q^reeably  lo  the  scale  of  premiums.  Neglecting 
to  ipve  notice,  to  be  liable  to  a  deduction  on  the  sum 
inauriodi  of  5i.  per  cent,  in  the  Americaii  and  other  trades, 
in  eaae  of  loss  or  avenge ;  and  neglectiag  or  refusing  to 
vetarii  bills  accepted,  or  to  pay  the  same  when  due,  ten 
days  after  being  applied  to  by  the  secretary,  to  cease  being 
insured  on  receiving  a  written  notice  to  that  effect."  Had  the 
first  part  of  this  rule  stood  alone,  it  might  fairly  have  been 
said  that  tbe  giving  an  acceptance  was  a  necessary  preliminary 

(a)  S  BRra.&  Adol.  514. 
VOL.   111.  K 
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lo  the  conimeiiceinent  of  the  voyage,  and  that  none  having 
been  given  in  the  present  case,  the  voyage  never  com* 
menced  under  the  policy.  But  the  latter  part  of  the  rule 
expressly  points  out  the  consequences  to  follow  from  flucb 
neglect  of  notice ;  and  those  are,,  not  the  vacating  of  the 
policy,  but  a  liability  lo  forfeit  5L  per  cent,  on  the  sum 
insured.  The  owner  of  the  Castlereagh  would  conse* 
quently  incur  a  liability  to  action,  at  the  suit  of  the  uodei^ 
writersi  for  that  sum ;  and  they,  on  the  other  hand,  would 
have  that  indemnity  against  the  owner's  neglect.  But  tbey 
could  not  also  insist  upon  the  additional  indemnity  of  the 
owner  forfeiting  his  protection  under  the  policy.  The  Csf* 
tiereagh  therefore^  although  not  sailing  until  the  2d  of 
September,  was  within  the  policy,  inasmuch  as  her  intended 
voyage  was  to  the  Bay  of  Fundy,  and  for  such  a  voyage  no 
particular  time  is  limited. 


Second  point.  W.  H.  Watson^  contrtkk  The  eiception  in  the  sixth  war. 
ranty  does  not  apply.  There  must  be  a  tender  of  the 
additional  premium  before  the  ship  is  entitled  to  the 
benefit  of  the  exception.  At  all  events  the  increased  pre* 
mium  must  be  ascertained ;  this  is  a  matter  of  agretmenti 
otherwise  a  man  may  be  made  an  insurer  against  ki^  wiiU 
The  scale  of  increased  premium,  at  the  commenoenwit  of 
the  Liberal  Premium  Club  Rules,  has  no  bearing  on  this  CM^ 
These  premiums  are  for  sijigle .  voyages  ;  this  ia  a  time 
policy.  [Denman^  C.  J.  There  seems  to  be  no  don^^. 
whatever  upon  this  point.  You  need  not  trouble  yoiurself 
to  argue  it.  The  only  question  is,  whether  the  case  comes 
within  the  ninth  warranty.] 

First  point.  The  ninth  rule  does  not  apply  to  the  present  policy,  for 

by  the  policy  the  warranty  ''  is  not  to  §ail  foreign  after  the 
times  restricted  in  the  Liberal  Premium  Club  Ruies«'' 
Rule  9  19  a  regulation  of  the  club,  pointing  out  what  is  to 
constitute  a  sailing,  but  is  not  a  rule  as  to  the  time  of  sail- 
ing. The  present  policy  merely  incorporates  the  club  rules 
so  far  as  they  relate  to  the  times  of  sailing  foreign,  but  leaves 
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what  is  to  be  a  sailing  to  the  ordiDary  rules  of  law.     Rule  9* 

certainly  does  not  contain  any  stipulation  as  to  the  times  of 

sailings  and  the  incorporation  of  it  was  never  contemplated. 

In  Piitegrew  v.  Pringle{a\  which  was  argued  upon  this 

rule,  the  terms  of  the  policy  were  very  different.    There  all 

the  roles  and  regulations  of  the  club  were  made  part  of  the 

policy,  and  it  was  found  that  the  defendant  was  a  member  of 

the  clnb ;  whereas  here^  the  only  reference  to  the  club  rules 

is  as  to  the  times  of  sailing  foreign.     If  rule  '9  do  not  apply, 

then  there  was  no  sailing  in  compliance  with  the  sixth  war- 

ivoty,  as  the  ship  did  not  break  ground  in  a  sea-worthy 

state  until  after  the  1st  September.     On  the  Ist  September^ 

when  she  dropped  down  the  Liffey,  she  haci  not  her  crew  on 

board,  and  she  did  not  break  ground  in  a  state  to  go  to  sea 

until  the  following  day.     The  rule  as  to  what  is  to  be  con* 

sidered  a  sailing,  is  accurately  laid  down  in  Lang  v.  Ander- 

^(^)f  ^y  Lord  Tenierden,  C.  J.,  who  says, ''  It  ii  clear  that 

a  warranty  to  sail,  without  the  word  ''from"  is  not  complied 

with  by  the  vessel  raising  her  anchor,  getting  under  sail,  and 

moving  onwards,  unless,  at  the  time  of  the  performance  of 

these  acts,  she  has  every  thing  ready  for  the  performance  of 

her  Toyage*  and  such  acts  are  done  at  the  commencement 

of  it,  nothing  remaining  to  be  done  afterwards."    Ridsdale 

t.  Ne»nhmn{c)  establishes  th^  same  principle,  and  is  an  e^t- 

press  aihtberrtty  for  the  defendant  in  this  ^IdMr  of  the  cas^. 

But  assuming  that  rule  9  does  apply  to  this  policy,  the 
fketa  do  not  sh^w  that  there  was  a  sufficient  sailing  eithet* 
witbin  the  terms  or  the  spirit  of  that  rule.  The  ninth  rule 
pit»tides  that  the  time  of  clearing  at  the  cufstom-house 
shall  be  considered  the  time  of  sailing,  provided  the  ship  be 
iken  reti&y  for  sea.  The  rule  of  law  is,  that  warranties  shall 
be  codstrued  strictly.  Constniing  this  rule  literally,  if  at  the 
time  of  clearing,  the  ship  be  not  ready  for  sea,  the  ship  did  not 
sail  within  that  clause;  and  being  ready  for  sea  after  the  time 

(m)  S  Banu  &  Adol.  514.  Bam.  &  Cressw.409. 

(b)  5   Dowl.    &   %1.  393  ;    3  (c)  3  Made  &  Selw.  456. 
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1834^  of  clearing,  is  not  a  sailing  within  the  rule.  The  ship  cer* 
tainljr  was  not  ready  for  sea  at  the  time  of  clearing,  for  she 
cleared  on  the  31  at  of  August,  and  the  crew  were  not  on 
botird  until  six  in  the  evening  of  IstSeptembcr^  Although 
the  crqw  waa  engaged,  unless  they  were  actually  on  boards 
the  ship  lyas  not  aea-worthy  or  ready  for  sea.  It  waa  the 
same  as  if  the  cargo,  or  balUst  had  been  ready,  but  not  on 
board,  as  in  Piitegrew  y.  Pringle.  Therefore,  according 
to  this  construction  of  the  policy,  the  coming  on  board  of 
the  crew  after  the  time  of  clearing  was  not  a  sailing,  for  the 
object  is  to  induce  parties  to  have  the  ship  ready,  and  to  sail 
as  soon  as  cleared.  The  rule  is  not  capable  of  the  construe- 
lion,  that  a  readiness  for  sea,  commencing  at  the  last  mo» 
ment,  (the  ship  having  cleared  before,)  is  to  constitute  a 
sailing. 

But  ponstruing  the  rule  not  literally,  but  according  to  the 
spirit  of  it,  there  was  here  no  sailing  on  the  1st  September 
within  the  ninth  rule.  All  that  was  done  was  merely  some« 
thing  which  was  preparatory  to  the  voyage,  and  did  not 
amount  to  a  commencement  of  it. 

Second  point  Alexander^  in  reply.  It  must  occasionally,  from  the 
relative  situations  of  the  parties,  be  impracticable  to  tender 
the  additional  premium  before  the  ship  sails ;  yet,  could  it, 
in  such  a  case,  be  contended  that  the  owner  ought  to  lose 
the  benefit  of  the  exception  ?  If  not,  then  the  construction 
pint  1  upon,  the  sixth  warranty  and  third  rule,  by  the  other 

First  point.  side,  is  erroueous*  There  can  be  no  objection  to  the  admis- 
sibility in  evidence  of  the  rules  and  warranties  which  bave 
b^en  cited.  The  policy  warrants  the  ship  ''  not  lo  sail 
foreign  .after  the  times  restricted  in  the  Liberal  Premium 
Club  Bplea."  Now^  in  order  to  understand  each  and  every 
part  of  that  warranty,  such  parts  of  the  rules  must  be  looked 
at  as  directly  or  indirectly  refer  to  it.  For  example,  in 
order  to  understand  what  are  the  *^  times/'  the  sixth  rule 
must  be  inspected,  because  it  prescribes  them.  In  order  to 
understand  the  true  meaning  of  ''  to  sail,*'  the  nintli  rule 
must  be  resorted  to,  since  it  gives  us  one  definition  of  the 
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words,  a  ''  clearing  at  the  custom-house."     But  the  sixth 
rule  refers  to  the  payment  of  ah  additional  premium,  as  per 
scale,  on  the  sum  insured.    In  clrder  fuTly  to  comprehend 
that  rule,  recourse  lAust  bie  had  tothat  which,  by  reference, 
is  incorporated  with  it;  viz.'  the  scale  of  premiums,  arid  the 
mode  in  which  they  are  to  be  paid.   '  That  introduces  the 
third  rule.     The  sixth  and  ninth  warranties,  and  the  third 
rule,  thus  become  admissible  in  evidence  for  the  purpose  of 
explaining  the  stipulation  in  the  policy.     Worsley  v.  Wood  {a) 
and  Rontledge  v.  BurreJl(b)  illustrate  this  principle'df  evi-^ 
dence.      Hidsdale  v.  Newnham{c)  is  Very  distinguishable 
from  tlie   present  case.    There  the  vessel  ought  to  have 
sailed  on   the  28ih  October,  but  it  was  not  until  the  ^^tb 
that  she  obtained  her  clearance.     She  was,  therefore,  ob« 
viously  a  day  too  late,  for  at  no  moment  of  time  on  the  28th 
was  she  ready  for  the  voyage.     Nor  could  her  dropping 
down  the  river  from  Portness  to  Quebec  be  construed  into 
a  commencement  of  the  -voyage,  inasmuch  as  her  object  in 
so  doing  was  to  obtain  her  clearance,  without  which  she 
could  not  depart,  and  not  for  the  purpose  of  commencing 
her  homeward  voyage.    Lang  v.  Anderdon  {d)  would  have 
applied,  had  the  words  **  to  sail'^  been  here  used  in  their  or« 
didary  sense;  but  that  is  not  so.  Their  meaning  here  i^  '*to 
clear  ^t  the  custorm-house  ;'^  and  td  dd  that  c/bviously  re- 
quires no  m6ti6n  of  the  vessel.       It  is   conceded  that 
warrtMtiea  must    be    strictly   performed.      Perhaps   the 
stfodge^t  ittstaAte  of  that  is  to  be  found  in  JFfor^  v^  Whit" 
mor\i{t)i  where  even  an  embargo  by  a  'British  governor  Was 
heM  Aot*  toexcuse  a  warranty  lo  sail  on  6r  before  a'  specb- 
4ied  day:    "But',  iri  this  cb^,  th^e  ^arrahty  idas  stHttly 
perfeffiied.  •  Th^  vessel  \ra^  tbm[$Ifetel'y  equipped  for  sea 
dtijtxb\:h>ck,  p.  m.  of  tbe  Ist  September^  and  the  clearance 
-of'th^  preceding  day  then,  at  least,  attached,  if  it  did  not 
before. 

(tf)  aT.  B.  no.  (<0  5  Dowl.  &  Ilyl.  393;    3 

\h)  1  H.  Bia.  354.  Barn.  &  Cresaw.  495» 

(c)  3  Maule  &  Selw.  456i  (t)  Gowp.  784. 
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Dbnman,  C.  J. — This  is  an  action  on  a  time  policy  on 
a  ship  warranted  not  to  sail  foreign  after  the  time  restricted 
in  the  Liberal  Premium  Club  Rules.  1  have  felt  very  great 
doubt  upon  the  first  question,  whether  you  can  refer  lo  any 
one  part  of  the  rules  except  that  which  relates  to  the  times 
of  sailing.  If  you  cannot,  I  have  no  doubt  upon  the  question. 
But  supposing  that  the  rules  generally  do  apply,  and  that  we 
may  refer  to  the  ninth  warranty,  then  the  question  is,  whe- 
ther the  case  falls  within  that  warranty.  By  that  rule,  the 
time  of  clearing  at  the  custom-house  is  to  be  deemed  tiie 
time  of  sailing,  provided  the  ship  be  then  ready  for  sea. 
The  question  is  reduced  to  a  very  simple  point.  Was  the 
ship  ready  for  %ea  at  the  time  of  clearing  ?  It  appears  that 
the  crew  had  been  engaged,  but  where  they  were  does  not 
appear.  They  may  have  been  ten  miles  off.  I  cannot  think 
that  the  vessel  can  be  considered  as  having  been  reiMly 
for  sea,  when  there  were  on  board  only  the  master,  mate, 
one  seaman,  and  two  boys,  and  when  she  couM  not  even 
get  down  the  Liffey  without  the  assistance  of  a  boat's  crew. 
I  think,  therefore,  that  there  is  no  necessity  for  inquiring 
further.  What  took  place  afterwards  cannot  alter  the  ques- 
tion.   The  assured  cannot  recover. 


Fint  point.  LiTTLBOALE,  J. — There  is  no  doubt  that  the -vessel,  in 

common  understanding,  did  not  sail;  because  though  she 
dropped  down  the  Liffey,  which  would  have  been  a  sailing 
if  the  crew  had  been  on  board,  yet  there  she  stopped,  and 
did  not  take  her  crew  on  board  until  she  bad  lost  the 
opportunity  of  sailing  that  day.  Mr.  Watson  urges  that  the 
defendant  does  not  appear  to  be  a  member  of  the  associa^ 
tion ;  but  I  do  not  think  that  circumstance  material.  In 
the  policy  he  sufficiently  adopts  the  rules  and  regulations  of 

Second  point,  the  club.  The  next  question  is,  whether  this  pinth  war^ 
ranty  applies.  I  am  disposed  to  think  it  does ;  and  that  yoa 
are  not  to  construe  a  policy  so  strictly  as  to  say  that  it 
applies  to  the  regulations  as  to  times,  and  not  to  the 
rules  generally.    Then  supposing  that  the  ninth  warranty 


Taunton,  J. — I  am  of  opinion,  upon  a  very  short 
ground^  that  judgment  must  be  given  for  the  defendant ; 
ikal  ground  i«  perfectly  satisfactory  to  my  mind.  In  the 
policy  there  is  a  warranty^  that  with  reppect  to  the  time  of 
Mliog  the  ship  is  to  comply  with  the  rules  of  the  club. 
Nothing  can  be  more  cl^r.  The  sixth  rule  statei  thMs : 
tkat  the  ship  is  not  to  sail  from  the  coast  of  Ireland  after  the 
let  day  of  September.  Therefore  this  simple  question 
aiia^ — did  the  ship  sail  or  not  by  the  Ut  September?  I 
am  of  opiniop  that  she  did  not,  because  at  that  time  she  waa 
stationed  and  remained  at  the  Pigeon  Hole.  There  was  no 
atiUDg  whatever  on  that  dfty.  Then  as  to  the  9tb  rulei 
Ihtfe  was  some  doubt  in  the  mind  of  my  lordi  whether  that 
appjbd.  I  rather  think  we  ought  to  take  it  int^  considera- 
tion,  but  I  think,  giving  the  plaintiff  all  the  advantage  of  it^ 
titfre  was  no  tailing  within  that  warranty  on  the  1st  Septem- 
ber.    Was  the  ship,  at  the  \ims  of  clearing,  ready  for  sea  i 
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is  applicable  to  the  policy  in  question,  then  comes  the  in«  18S4. 
quiry,  whether  the  ship  was  ready  for  sea  at  the  time  of 
cleariog.  The  crew  were  not  actually  on  board.  It  does 
■ot  appear  why  they  were  not  on  board.  Whether  tliey 
were  at  aome  bouse  of  entertainment,  or  at  a  distance,  or 
diapersed  over  Dublin,  or  the  harbour,  so  as  to  require  four 
or  five  hours  time  in  order  to  collect  them,  does  not  appear. 
I  think  that  the  vessel  was  not  ready  for  sea  on  the  31st 
August.  The  only  question  then  is,  whether  the  vessel 
must  be  then  ready  for  sea,  or  whether  the  clearance  is  to 
he  considered  as  continuing,  so  as  to  afford  its  protection  to 
the  atate  of  things  occurring  on  the  Ist  September.  On  the 
1st  of  September  the  ship  was  ready  for  sea,  and  I  think 
that  the  case  is  substantially  within  the  terms  of  the  war- 
iBOty.  It  ought  not,  I  think,  to  be  construed  strictly.  The 
denmice  I  regard  as  a  continuing  thing,  over-riding  the 
whole  time  down  to  which  the  captain  might  sail. 

Th«  argument  of  Mr,  Alexander^  founded  upon  the  cir- 
comstance  of  the  ship's  destination  being  the  Bay  of  Fundy, 
to  me  to  be  surrounded  with  innumerable  difficulties. 


Grauam 

V, 
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1C34.  Was  she  then  ready  for  sea  ?  To  what  can  you  refer  ibe 
word  **  then,**  unless  to  the  time  of  .clearing  ?  It  appears 
that  the  crew  were  not  then  on  board.  Therefore  I  am  of 
Barras.  opinion  that  she  was  no/,,  ready  for  sepi  and  this  upon  the 
authority  of  Pitti^grew  v.  FrittgUf  which  I  think  goes  the 
whole  length,  of  this  case.  lu  tliat  .case  it  wasihelct,  that 
because  the  ballast  was  not  on  boards  the  ship  qouM  apt  be 
considiered  as  ready  for  sea.  Parke^  J,,  there  says^  ''Nor 
could  it  be  said  that  nothing  remained  to  be  done  after- 
wards ;  for  she  had  to  take  on  board  what  was  material  for 
the  prosecution  of  the  voyage,  and  a  larger  portion  of 
ballast ;  and  no  distinction  can  be  made  between  the  neces- 
sity of  taking  in  more  ballast,  and  that  of  receiving  part  of 
the  cargo,"  So  here,  I  say,  that  at  the  time  of  clearing  she 
had  not  on  .  board  all  that  was  necessary  for  her  voyage. 
As  in  that  case,  the  larger  portion  of  ballast,  so  here  the 
larger  portion  of  men,  was  deficient.  Therefore  I  am  of 
opinion  that  our  judgment  must  be  for  the  defendant  I 
do  this  with  more  confidence,  because  I  find  no  conflicting 
case.  Lang  v.  Anderdonh^n  been  referred  to;  but  in  that 
case  the  ship  was  on  her  voyage ;  here,  she  was  not  so. 

Patteson,  J. — Upon  the  last  clause  I  entirely  agree^ 
that  the  ship  was  not  ready  for  sea  at  the  time  of  clearing  \ 
she  cleared  on  the  31st  Aiigust.  .The  word  *'  thm"  tcannot 
refer  to  any  other  time.  The.  case  says,  that  the.  Castle- 
reagh  had  her  full  crew,  ready  to  take  her. out  to  sea*  This 
means  only  that  they  had  been  engaged.  They  ovigbt  as 
well  say  that  the  carg^  had  been  .engaged ;  it  is  the  same 
thing  in  principle.  .  $o  that  if  you  take  the  ninth  rule  into 
consideration,  my  opinion  is.  still  for  the  defendant.  But  I 
confess  I  have  very  great  doubt  as  to  whether  we  can  do  so« 
The  inclination  of  my  mind  is,  that  the  ai^ument  of  Mr. 
Watson  is  right.  This  is  not  a  policy  to  sail  to  a  particular 
place,  but  a  time  policy.  However,  it  is  not  necessary  to 
decide  this* 

Postea  to  the  defendants 


L  memoran- 
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Waijiman  17.  Faithful  aud  another. 

Replevin  for  taking  the  goodsi  of  the  plaintiff  in  a  cer-  ^i 

tain  dwdiine-house.     Avowry  and  cognizance,  stating  that  dumofnn 
.        .  .     -«^  .  agreement  to 

the  plaintdrfor  two  ^^rters  of  a  year«  ending  ^4tb  June,  1832>  let,  which 

and  ttfttH'SCc.  Held  andfenjbyed  the  dwelling-house  as  tenant  ^°o"/d^s" f  p^- 

to  the  defendant  Faithful,  by  virtue  of  a  demise  thereof,  at  sent  demise, 

the  rent  of  24/.,  payable  quarterly  on  &c.;  and  because  the  i^nscerts^ns  * 

sum  of  !«?.  of  the  rent  aforesaid,  for  two  quarters,  was  in  A©  terms  of 

arrear,    the    defendant  Faithful  avowed,  and  the  defend-  tenancy,  will 

ant  Htwart  Acknowledged  &c.     The  plaintiff  took  issue  operate  as  a 

®  "^  present  ae- 

on the  tenancy  as  alleged  in  manner  and  form  8Cc.    The  mise,  although 

cause  came  on  for  trial  before  TindahC,3.  at  the  last  |LTI!i?« 

'     *  the  prepara- 

spring  asirizes  for  the  county  of  Siirrey,  when  the  following  tion  of  a  fu- 
-.    ^      _  .  ture  lease. 

facts  appeared. 

The  defendant  Faithful  held  ih  fee  \vithin  the  manor  of 
Ham,  in  Surrey,  the  copyhold  tenements  on  which  the  dis- 
tresa  was  made.  The  plaintiff  occupied  the  premises,  which 
be  had  converted  into  one  dwelling-house  under  an  instru- 
ment, of  which  the  following  is  a  copy: — 

**  Memorandum  of  an  agreement  made  this  28th  day  of 
November,  1831,  between  John  Faithful,  of  &c.  of  the  one 
part,  and  William  Warman,  of  &c.  of  the  other  part.  The  said 
John  Faithful  agrees  to  let  to  William  Warman,  for  a  term 
of  7,  (4, 'Or  21  years,  commencing  at  Christmas-day,  183l, 
at  the  option  of  William  Warman,  two  attached  messuages, 
with  4:h^  gardens  thereto  belonging,  situate  at  &ci,  at  the 
yearly  rent  of  24/.,  payable  quarterly,  and  the  first  payment 
to  be  made  ist  Lady-day,  1832,  free  and  clear  of  all  rates, 
taxes,  or  chaises,  parliament,  parochial,  or  otherwise.  It  is 
also  agreed,  that  William  Warman  is  to  paint  the  inside  of 
the  said  messuages  every  seven  years,  and  the  outside  every 
five  yearsi  and  to  keep  the  said  messuages  in  all  good  and 
sabstantial  reparations,  scourings  and  cleansings,  which 
may  at  any  time  be  necessary.  It  is  also  further  agreed, 
that  whatever  buildings  or  additions  may  at  any  time  be 


Warman 

t;. 
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lSa4.  erected  on  ttie  premises  by  William  Warman,  shall  be  left 
by  kim  when  he  quitd  the  same,  and  shall  not  on  any  ac- 
count be  removed.  And  if  the  said  William  Warman 
Faitbpvl.  ^g)|  1^  desirous  of  pnUing  an  end  to  this  agreement  at 
eidier  of  the  said  terms  tiefore  specified,  he  hereby  binds 
himself  to  give  to  John  Faithful  sis  months*  notice  in 
writing  of  Xhti  same.  Lastly,  it  is  agreed,  that  William 
WamULH  is  to  pay  all  the  expenses  of  preparing  lease  for 
either  of  th^  terms  above  ststed.  And  in  witness  &c. 
Witness,  W.  M.  JohnFmthfnl, 

W.  E.  T.  Wiltiam  Warman.'' 

This  agreement  was  written  upon  a  paper  stamped  with 
a  deed  stamp.  The  two  messuages  above  mentioned  were 
converted  into  one  by  the  plaintiff.  No  rent  had  been  paid 
before  the  distress,  which  forms  the  subject  of  this  action* 
The  question  being  raised,  whether  the  above  instrament 
amounted  to  a  le&se,  the  learned  judge  reserved  the  point. 
A  verdict  was  taken  for  the  defendant  for  IS/,  for  the  rent 
for  two  quarters  of  a  year,  with  leave  to  move  to  entw 
«  verdict  for  the  plaintiff,  damages  4/.  4f. 

A  rule  nisi  having  been  obtained  in  last  Easter  term,  pur- 
suant to  the  leave  reserved, 

Thedger  now  shewed  cause.  This  agreement  amounted 
to  an  actual  demise.  There  can  be  no  general  pnnciple 
wbidi  applies  to  these  cases,  but  each  case  must  be  con<- 
ridered  by  itself.  It  is  not  intended  to  dispute  the  correct- 
fiess  of  the  position  of  Gilbert,  C.  B.  in  Bacon's  Abr.  164, 
where  be  says,  that  **  if  the  most  prefer  form  of  words  of 
leasing  are  made  use  of,  yet,  if  upon  the  whole  deed  there 
appeirs  do  such  intent,  but  that  it  is  only  preparatory  and 
relative  to  a  future  lease  to  be  made,  the  law  will  rather  do 
violence  to  the  words  than  break  through  the  intent  of  the 
parties  by  construing  it  a  present  lease,  when  the  intention 
was  manifestly  otherwise/'  The  question  is,  what  is  the 
inteqtioQ  of  the  parties  apparent  upon  the  face  of  the  in- 
strnsnent.     It  is  quite  clear  that  it  was  intended  that  this 
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•greemeot  should  be  binding  on  tb«  parties,  as  there  ure  i8S4. 
stipulations  which  are  inconsistent  with  a  contrary  suppoM** 
tion.  [JMlMakfi*  There  are  several  cases  in  which  an 
jostnunent  has  been  held  to  operate  as  a  demi^ei  notwitb* 
standing  it  contained  an  agreement  for  a  future  leas«. 
Some  dpubt  arises  from  the  oircum^tancei  that  the  Lessor 
agrees  to  let  for  a  term  of  1,  14,  or  %\  years,  at  the  option 
of  the  lesseei  which  seema  to  imply  that  brfore  the  l«ase  n 
made  an  option  is  to  be  declared.]  There  are  wordi  ^f 
present  demise.  If,  instead  of  introducing  the  yarious  sti* 
pulatioosas  to  painting  &c.  in  this  agreement,  in  the  manner 
m  which  it  has  been  done^  it  had  been  agreed  that  such  sti- 
puktioAs  shoidd  be  inserted  in  the  lease,  the  case  wouU 
have  been  different,  Here^  however,  the  stipulations  ar^ 
direct  and  bindipg  upon  the  agreement  alone.  [Taunlon^i. 
I  always  considered  Ppo/e  v.  Bentletf{a)  as  settling  the  law 
upon  thia  question.]  In  that  case  it  was  expressly  declared 
in  the  agreement,  th^t  it  should  b^  considered  binding  till 
one  fully  prepared  could  be  produced;  but  the  judgment 
of  Lord  EUeuboraugh  applies  fully  to  this  case,  for  it  is 
clearly  to  be  implied  upon  the  present  agreement,  that  it 
was  intended  to  be  binding  until  a  more  formal  l^ase 
should  be  prepared.  Lord  EJLUnborough  says,  **  the  rule 
to  be  collacted  from  all  the  cas^s  is,  that  the  iptentioo  of 
the  parties,  as  declared  by  the  words  of  the  instrument, 
must  govern  the  construction :  and  here  their  intcsition  ap* 
peara  to  have  been,  that  the  tenant,  who  waa  to  expend  ao 
much  capital  upon  the  premises  within  the  first  four  y^ars 
of  the  termi  should  have  a  present  legal  interest  in  the  term^ 
which  was  to  be  binding  upon  both  parties :  though  when 
a  certain  progress  was  made  in  the  buildings^  a  more  formM 
lease  9t  leases,  in  which  pirrhaps  the  prcwiises  might  be 
more  paiticularly  described  for  the  convenience  of  under- 
Jetting  or  assigningi  might  be  executedt"  Doe  d.  Walk$r 
T.  Grave9{b)  is  strongs  than  the  present  case,  becauae  in 
the  agreement  upon  which  the  question  there  turned,  it  is 
stipulated,  that  the  future  lease  shall  contain  certain  cove- 
(a)  12  East,  168.  (6)  15  East,  344. 
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1854.        tiants  ^hich  are  not  inserted  in  the  agreement  itself.   Pinero 
^"    ,       V.  Judi6n{a)  is  the  slrbngest*  case.    There  was  in  that  case 
V.  ad  agtf-^6m6t1t  for  a'fiiture  leasee/ tirhich  was  t'6  contain  par- 

•  ticular  specified  covenants,  with  a  proviso,  that  in  the 
meantime  the  lessee  should  hold  the  premises  upon  the  co- 
Veiiantsf  spetified'.  The  Court  hdld  this  to  be  a  present 
demise,  chiefly  oh  the  ground'  that  the  covenknts  were 
a'clapted 'only  to  a  tenancy  for  a  term.  Dunk  v.  Hunter 
(Cipbn  Aie  authority  of  which  the  Court  granted  this  rule 
ni^i)'%a8  cited  in  it  by  Jone^,  Serjt.,  though  certainly  not 
noticed  by  the  Court  in  their  judgment.  In  Dunk  v.  Hun* 
ter{t)  it -did  not  appear  upon  the  instrument  when  the 
ten<incy  *wlis  to  commence,  or  the  rent  to  become  due. 
H'ere  the  time  of  the  commencement  of  the  holding  is 
specifically  stated,  so  also  are  the  amount  of  rent  and  the 
times  of  its  pajrment.  Nothmg  is  here  left  in  doubt. 
[Taunton,  J.  In  Dunk  v.  Hunter  every  thing  was  left  un- 
certain, and  no  rent  had  been  paid.  It  was  only  an  execu* 
tory  contract.  Denman, C.J.  No  rent  has  been  paid  here, 
but  there  is  a  period  specified  from  which  the  rent  is  to 
be  computed,  which  was  not  the  case  in  Dunk  v.  Hunter, 
PatiesouiJ.  HaVe  you  looked  at  the  case  of  Coliey  t. 
Streettrnfie)]  Yes,  but  no  principle  is  to  be  extracted 
from  that*  case  applicable  here.  Tliere  is  not  in  this  case 
aiiy  ^xact  stiputatton  for  a  'futui^  lease.  It  is  said,  <^  and 
kstiy  it  is  agreed,  that  the  said  William  Warmafi  is  to  pay 
ttll'tbeeqipenseB  'of  preparing  le$t9^  for  tither  of  tii^  UWn 
above  stated .'*  [Patteson,J.  Is  it  not  rather  against  ybur 
construction  that  it  is  to  be  a  lease  for  one  of  several 
terms  .^'  it  isidesfrnpofi  this  ffgveetiienf  that  the  l^se  is 
fot  Tv'or  for  14,  orfW^di  yean^,'  determinable  at  the 'end  of 
•felthertof  these  *terni8,:'by  the  4essee  giving  six  months* 
ivcAtt^^  This  «is  cIcmHf  bindinig,  afrtess  the  parties  call  fbr 
a  formal  lease;  It  is^trae,  that  in  all  the  cases  which  have 
'lie^n  cited,  it  was  an  express  tei'm  in  the  agreement,  thutit 

(a)  (JBing.  206;  3   Moore  &  (b)  5  Bam.  &  Aid.  322. 

'Payne,  m.  *     (c)  3  Dotvl.  &  Ryl:  522. 
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should  be  binding  until  ^  more  formal  iiYs^rimient,  should  ho-  1834. 

prepared,  and  thaf  no  stipulation  tp^  that  effect  e^ii^ts,  .here  ;  w^^^^ 

hut  such  a  term  is  to  be  jnferjr^  a$  ct^rly  v(^  jf  it.vv^^e.ac-  v. 

tually  expressed,                  ,               ',             .,      ,.            ^  Faixhfuu 

Denman,C.  J.— rl  am  very  ui^wjUing  to  i^rpc^d  iijn  t^e 
absence  of  counsel ;  but  Mr..  P^^/ obt^inedithe  rule,  ^li^ 
upon  a  particular  case,  \vhich  J  ,do  not  thiok  suppprts  ^b^ 
position .  which  he  contends  for*  That  c^ae  viras  Pi^nh  y« 
Hunter^  in  which  it  was  beld>  that  an.  agreement  jQont^w-> 
plating  a  future  demise,  without  any  stipulation  thai  in  th^ 
meantime  the  parties  should  be  bound  by  the  agreementi 
was  to  be  considered  only  as  an  agreement  preparatory  to 
a  demise,  and  not  to  operate  as  a  lease.  But  uoder  the 
circumstances  of  that  case,  it  was  not  necessary  fqr  the 
Court  to  go  that  length.  This  is  an  action  of  replevin,  apd 
it  is  necessary  for  the  defendant,  in  support  of  his  avowry^ 
to  shew  that  the  plaintiff  occupied  the  premises  upon 
which  the  distress  was  made,  at  a  certain  rent  under  a  de? 
mise.  I  think  that  the  plaintiff  did  occupy  under  a  demist 
complete  in  every  respect.  The  time  at  which  the.tenai>cy 
was  to  commence,  the  amount  of  the  rent,  and  the  various 
covenants,  are  ail  ascertained,  so  tiiat  nothing  remains  to  be 
done,  except  to  execute  a  more  farmal  instrument?  if  tlie 
parties  require  it.  I  confess  I  think  (subjiect  to  what  Mr, 
Piatt  may  urge,  if  he  Chiaks  proper  to  say  anything  in 
support  of  his  rule,)  that  this  agreement  does  3mout)t  to 
a  lease-  ;..-'-  t.  •••       «.-  .. 

LiTTLEBALB,  J.r*/rhefe  ar6  a  ^eal  ovmbor  df.eafe9 
collected  in  2  Hturfison^s  Digeit,  Limdhrd  and^  Tenant,  as 
to  what  constitutes  a  lease,  and.thece  are  many  isince  the 
time  when  that  waa  published ;  and  it  appears  t  that  there 
have  been  many  conflicting  decisions  Upon,  the  subject. 
But  if  you  look  back  to  the  old  authoi-ities,  you. will  find 
that  they  are  more  clear.  In  Com., Dig,  Estate  (G.)  two 
cases  in  Cro.  Eliz.  are  referred  to.     The  first  is  that  of 
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1SS4.  Harfinglon  v.  WiH{a\  ra  whicb  there  were  articles  under 
seali  which  were  in  this  maDDer:-— '^  Impriinisy  it  is  cove- 
nanted and  agreed  between  the  parties,  that  Jamen  Har* 
FAinwDL*  rington  doth  let  the  said  lands  for  and  during  five  years,  to 
begin  at  the  Feast  of  St.  Michael  next  following;  provided 
allvajfs,  that  the  said  TFtie  shall  pay  to  the  said  Harrington 
annually,  during  the  term,  at  the  Feast  of  St.  Michael  and 
the  AnnunciatioHi  120/.  by  equal  portions.  Also  the  parties 
do  covenant,  that  a  lease  shall  be  nade  and  sealed  accord- 
ing to  the  eflect  of  these  articles  on  or  before  the  Feast  of 
All  Saints  next  ensuing."  One  of  the  points  reserved 
was,  wbelber  there  vras  an  immediate  lease,  or  but  an 
agreement  to  have  a  lease  made,  by  reason  of  the  last 
words,  which  refer  to  a  lease  to  be  made  and  sealed.  But 
all  the  justices  held  it  to  be  a  good  lease«  for  the  words  it  is 
agreed  that  he  doth  let,  being  in  the  present  tense,  it  is  a  good 
lease  by  the  words  of  the  i^reement  j  and  that  which  fol* 
lows  is  in  reference  to  further  assurance,  &c.  This  case 
is  also  referred  to  1  RolL  Abr.  847»  Estate  (X.)  The 
other  case  referred  to  in  Com.  Dig.  from  Cro.  Eliz.  is 
Maiden* s  cuse{b)p  which  however  is  only  a  nisi  prius  deci- 
sion. There  it  is  said,  *^  if  one  saith  to  me  you  shall  hute 
a  lease  of  my  lands  in  D.for  21  years,  paying  therefore  lOt. 
per  ammmt  make  a  lease  in  teritingf  and  I  triU  seal  ii. 
This- was  agreed  to  bo  a  good  lease  by  parol,  although  no 
writing  he  made'  of  it,  for  the  intent  of  the  lessee  is  suf^ 
fici^totly  expressed,  and  the  making  of  it  in  writing  is  but 
for  further  assurance."  Upon  these  old  cases  it  seems  to 
me,  that  though  the  authorities  have  been  conflicting  of  late 
years,  this  instrument  amounts  to  a  lease. 

TAt;KTON,J.— This  case  is  settled  by  Poole  r.  Bent- 
liy{e)  and  other  cases  since.  This  instrument  amounts  to 
a  demise.  There  are  in  it  words  of  present  demise.  The 
term  is  to  commence  at  Christmas,  183  U  for  a  term  of  7, 
14,  or  21  years,  at  the  option  of  the  plaintiff^  and  at  the 
(«)  Cro.  £liz.  486.  {b)  Ibid.  33.  (e)  IS  East,  168.      . 
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jeariy  rest  of  24/.  payable  quarterly^  the  first  pajftnent  to  1634. 
be  made  at  Ladj-day^  1832,  So  that  the  term,  ihe  time 
of  its  commencement^  the  amount  of  the  rent|  and  the  time  "  vT 
when  it  is  to  be  paid^  are  all  aacertained.  Then  it  is  agreed  ^AiTarvK. 
that  the  plahitiff  shall  paint  the  inside  of  the  premises  every 
seven^  and  the  outside  every  live  years^  and  shall  keep  them 
in  repair.  It  appears  to  me^  that  every  thing  that  was  in- 
tended to  be  provided  for  between  the  parties,  has.  by  tliis 
instrument  been  provided  fon  This  is  clearly  of  itself 
a  lease,  whatever  is  said  about  the  future  leassp  which* 
I  thinks  is  said  only  for  the  better  security  of  the  l^$9me,  t$ 
he  is  to  pay  for  it,  if  he  thinks  proper  to  require  it;  Dot 
d.  Walker  v.  Groves  (a).  Without  going  through  tbeoase 
of  Dunk  v«  HttiiUr,  where  the  principal  ground  of  decision 
was,  that  there  was  no  specific  rent  agreed  upon^  or  time 
of  commencement  of  the  tenancy  determined,  it  is  snflicient 
to  say,  that  by  the  instrument  in  that  case  soarcely  any 
thing  wna  definitively  settled  between  the  parties* 

PATTBsaN,  J. — I  entirely  agree  with  the  rest  of  the  Court* 
The  distinctions  which  have  been  drawn  in  the  different 
cases  have  been  very  nice,   but  there  i*  nothing  extra- 
ordinary in  that,  as  the  rule  is  to  look  for  the  inteHiim  of 
the  parties  within  the  four  icornera  of  the  ia»tKHlpettt« 
But  here  die  rule  that  aU  ther  necessaxy  provisions  #ball  be 
folly  fixed  by  the  instrument,  is  quite  satisfied*    I  confess 
I  was  struok  with  the  clauee  at  the  end,  by  which  it  is 
agreed  that  the  lessee  shall  pay  the  expenses  of  preparing 
a  lease  for  either  of  the  terms  of  7»  H,  or  ftl  yeariw  which 
I  thought  shewed  that  the  term  wan  not  fixed*    But,  look* 
ing  to  the  whole  of  the  agreement,  and  particularly  to  the 
dsuse  requiring   six  months'  notice  to  be  given  by  the 
letsee  in  case  he  should  be  desirous  of  putting  an  end  to 
(&e  tenancy  at  either  of  the  three  terms,  I  ttiink  it  quite 
dear  tbmt  b^  bad  already  a  lease  for  SI  >ears,  determinable 
St  tbe  end  of  7  or  14  years,  at  his  option.    This  caae^ 
(s)  15  East,  1144. 
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1831.         I  think,  comes  within  the  decisions  of  the  three  cases  of 
Poole  V.  Beniley,  Doe  v.  Groves,  and  Pinero  v.  Judson, 


Waruan 

V, 

Faitufui.. 


Rule  discharged  conditionally. 

On  a  subsequent  day  in  the  same  term 

Plati  was  heard  in  support  of  his  rule.  But  for  the 
clause  with  which  the  memorandum  concludes^  it  might 
have  taken  effect  as  a  demise  after  possession  taken.  In 
Roe  d.  Jeu^kson  v.  Ashburner{a\  the  doctrine  regulating 
cases  of  this  sort  was  much  discussed.  All  the  old  autho* 
rities  were  brought  before  the  Court,  and  Lord  Kenyou 
and  the  other  judges  delivered  judgments  which  govern  this 
case.  It  w.As  said  that  the  question,  whether  a  particular 
agreement  was  to  be  considered  as  a  lease,  or  an  agree* 
ment.  for  a  lease,  is  a  question  of  intention  to  be  cqllected 
from  the  whole  instrument.  Is  it  possible,  looking  at  this 
instrument,  to  say  that  the  parties  had  any  other  intention 
than  that  it  should  operate  merely  as  an  agreement  for 
a  lease  i  There  are  no  terms  of  present  demise,  or  if  there 
are  words  wbick  would  operate  as  such  if  qualified,  they 
are  restrained  by  the  clause  stipulating  that  the  lessee  sball 
pay  the  costs  of  preparing  a  lease.  In  Bae  v.  AMumer 
the  articles  of  agreement  were  in  this  form:—/' He  shall 
enjoy  and  I  engage  to  give  him  a  lease  in  8cc."  Lord 
KenyoH,  in  commenting  upon  these  words,  (which  were 
decided  nol  to  operate  as  a  lease,)  said  the  single  questipn 
was,  .what  was  the  intention  of  the  parties  ushdg  these 
expressions?  ''Was  it  that  thistSigreemeat.  shc^ld  ci^iiCer. 
the  legal  interest,  or  was  it  not  in  their  contemplation  that 
there  should  be  another  instrument  to  give  ^luit  legal  in- 
terest?" Might,  not  the  plaintiff,  upon  tbiA  agreement, 
have  brought  an  action  for  breach  of  contract,  if  Upon 
a  tender  of  a  lease  the  avowant  had  refused  to  execute  it? 
Can  the  Court  say  that  thU  agreement  conferred  a  legal 
(a)  5T,  R.  16S. 
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ioterest  i    It  convc7ed  no  specific  term.    A  Court  of  £t]uity 

would  decree  a  specific  perfortnance  of  the  contract,  by 

.  Wabmah 

directing  a  lease   to  be  granted  according  to  the  terms  v. 

of   ibis   instrument;    tvhich   they    would   not    do   if    the     Faithful. 
party  had  already  a  legal  interest.     Lord  Kenyan  says,  that 
all  the  cases  might  be  answered  by  the  observation,  that 
there   were    either  express   words  of  present  demise,  or 
equivalent  words   accompanied  with   others   to  shew  the 
intention  of  the  parties  that  there  should  riot  be  a  future 
lease.      AshAurst^  J.  and    Grose,  J.  adopted  the  opinion 
of  Lord    Kenyan.     IPaiteson,  J.    That  doctrine  has  been 
qteKfied  by  later  decisions/ which  say/ that  where  it  is  to 
be  collected,  notwithstanding  the  stipulations  for  a  future 
lease,  that  the   parties  intended  that  in  the  meantime  the 
agre^emenC  should  be  binding,  such  agreement  shall  operate 
as  a  present  demise.     Taunton,  3,    In  the  case  of  Barry 
V.  Nugentp    stated   in    Hoe  v.    Ashburner,   though    there 
were  words  stipulating  for  the  future  granting  of  a  lease,  it 
was  held  that  the  instrument  amounted  to  a  present  de- 
mise, and    %vas  recognized  as  such  by  Lord  Kenyon  in  his 
judgment ;   which  shews,  that  the  test  was  not  whether  or 
not  the   parties  intended   that  there  should   be   a   future 
lease.]     The  words  in  that  caSe  were  express  and  uliequi- 
vocaY,  and  could  have  no  other  meaning  than  that  they 
stiould  create  a  present  demise.  •   In  Dank  v.  HiinUr{a)  th^ 
words  were;  "  Mrs.  H.  agrees  to  let  on  lease  whh  pardias- 
ing  clause,  for  2 1  years."   Thiere  appears'  to  be  no  substan- 
tisl 'difference  between  the  words  "  agrees' to  let  on 7«dse'' 
and^'a^es  t6  1^t,**foltow©d  by  a  pVovisten  tespitting  the 
etpeMeii  of  a  lease  to  be  made;       ^      •  ^'  *     * 

DtHMArf,CJ'' — Upbn  th^  formed  tf^gmAetit  wie  con- 
sidered  the  late  cases,  anld  we  thought  th<c  iriteMion  of  the 
parties  to  be  cTear  ihat  thid  ishotild  ehure  as  apresent  de^ 
mise.  I  see  do  reason  ilow^  for  eiitertnrnihg  k  differeiit 
opinfon.  The  case  of  Roe  v.  Ashlmrner  woiitd  be  an  au- 
(fl)5B«irn.*&  Altl.3^2. 

VOL.  111.  ^ 


146 


1834. 


Warman 

V, 

Faithfvl. 


CASES  IK  THE  KINO  S  fiEKCH, 

thority  in  your  favour,  if  the  words  of  Lord  Kenyan  were 
taken  to  be  unqualified.     But  tbey  are  clearly  not  so. 

LiTTLBDALE^  J. — I  am  entirely  of  the  same  opinion  as 
before.  In  Goodtitle  v.  Way{a\  in  whiefa  the  Court  held 
the  agreement  not  to  be  a  present  demise,  it  was  clearly 
not  the  intentten  of  the  parties  that  it  should  so  operate. 


Taunton,  J.— -I  consider  this  case  altogether  free  from 
any  doubt. 

Patteson,J.'— I  see  no  diflSculty  at  all  here.    Each 
case  must  depend  on  its  own  particular  circumstances* 


Rule  discharged. 


(a)  IT.R.  735. 


Hopwool)  r.  Watts. 

The  Court  has  ISeWELL  obtained  a  rule,  calling  upon  Edward  Watts 
and  Hannah  Watt$^  the  committees  of  the  defendant,  aluna- 
tiC|  to  shew  cause  why  the  judgment  in  this  cause  should 

ine"to  it  the  ~  °^^  ^^  docketed  nunc  pro  tunc,  pursuant  to  the  statute  of 

amount  of  da-  4  &  5  TF.  4"  3f.  C.  20. 

mages  _an  _  ^j^^  affidavits  on  which  the  rule  was  obtained  stated  as 


DO  power  to 
alter  the 
docket  of  an 


costs,  for  the 
purpose  of 
making  it 
a  docket  of 
the  judgment 
as  of  the  term 
when  judg- 
ment was  re- 
covered, pur- 


follows: 

Thie  action  was  commenced  in  1827,  and  issue  was  joined 
in  Easter  term,  1827^  in  which  term  the  issue  was  entered 
and  docketed.  At  the  sittings  after  Hilary  term,  1828|  a 
verdict  was  found  for  the  plaintiiF,  damages  75/.     Tbe  costs 


suantto4&5  ^'ere  taxed,  and  final  Judsment  sisned  by  the  Master  on 

although  by  that  act  the  duty  of  docketing  judgments  is  imposed  upon  an  affker  of  ike 
Court,  and  it  appeared  that  the  practice  had  long  been  to  docket  the  issue  only  be- 
fore the  trial,  the  judgment  roll  being  afterwards  referred  to  by  adding  its  term  and 
number,  and  no  book  fur  the  docketing  of  issue  being  kept  by  the  officer. 
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SQih  May,  1828,  in  a  book  kept  by  him  for  that  purpose  at  1834. 
his  office.  Final  judgment  was  entered  on  the  roll,  and  the 
same  was  carried  into  the  Treasury  Chamber  on  the  9th 
December,  1828,  but  was  not  docketed.  The  committees 
bf  the  defendant's  person  and  estate,  on  Ist  May,  1830, 
executed  to  George  Hyatt,  a  mortgage  of  defendant's  lands. 
The  plaintiff  having  become  a  bankrupt,  his  assignees  re^ 
med  the  judgment  by  scire  facias,  and  having  obtained  pos- 
session of  a  moiety  of  the  defendant's  lands  under  an  elegit, 
brought  an  action  in  the  Court  of  Exchequer  against  the 
Committees,  for  rents  received  by  him  and  paid  over  to  the 
mortgagee ;  in  which  action  they  were  nonsuited,  on  the 
ground  that  the  judgment  had  not  beeu  docketed,  the  ques- 
tion being  whether  the  judgment  creditor  or  the  mortgagee 
was  entitled  to  the  priority.  It  was  stated  to  have  been  the 
genersll  practice  in  this  Court,  for  the  last  100  yeaf-s,  not  to 
docket  judgments  after  verdict,  but  only  the  issues,  and  that 
such  issues  and  dockets  are  entered  in  a  certain  book^  kept  by 
the  clerkof  the  judgments  for  that  purpose,  and  that  numbers 
are  affixed  to  each  issue  so  docketed,  corresponding  with  the 
number  of  the  judgment  roll  in  the  treasury  of  this  Court  at 
Westminster)  thus  affording  an  immediate  reference  to  the 
roll  on  which  the  final  judgment  is  entered. 

The  affidavits  further  stated  facts  to  shew  that  Mr.  Tom-' 
kins,  the  attorney  of  the  mortgagee,  had  notice  of  the  judg* 
metit  before  the  completion  of  the  mortgage. 

By  an  affidavit  filed  in  opposition  to  the  rule,  it  appeared 
that  the  defendant  was  found  and  declared  a  lunatic  in  May, 
IBM,  and  died  in  last  February. 

A  deponent,  in  another  affidavit  in  opposition,  stated,  that 
he  had  frequently  docketed  final  judgments  after  trial  and 
taxation  of  costs  on  posteas,  by  applying  to  the  clerk  of  the 
judgments  and  informing  him  of  the  amount  of  damtiges  and 
costs  recovered  and  allowed  in  the  action ;  and  that  the  clerk 
of  the  judgments  thereupon  made  the  docket  of  the  issue  into 
a  docket  of  the  judgment,  by  adding  thereto  such  particulars; 
for  which  be  was  paid  a  fee  of  sixpence. 

h2 
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1834. 
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The  clerk  of  the  judgments  never  enters  the^sftid  docket  of 
the  judgment  in  manner  aforesaid,  except  he  is  so  appKed  to 
by  the  plaintiff's  attorney/  and '  paid  such  fee  of  sixpence. 
It  is  the  practice,  where  it  is  intended  to  affect  lands  by  judg- 
ments, to  docket  them  in  the  manlier  above  described.  And 
when  it  is  intended  to  enter  up  final  judgment  on  theroll,  after 
trial  and  verdict,  the  postea,  with  the  Master's  allbcatur 
thereon,  is  left  with  the  clerk  of  the  treasury  fit  Westminster 
Hall,  who  enters  up  the  final  judgment ;  but  these  entries 
are  totally  distinct  from  the  dockets  of  the  judgment  which 
are  entered  and  kept  at  the  King's  Bench  office,  in  the 
Temple. 


Joseph  Addison,  on  behalf  of  the  mortgagees,  now  shewed 
cause.  The  statute  of  4  &  5  Tf^.  ^  M.  c.  20,  s.  9;  (a),  re- 
quires that  the  docket  shall  contain  the  amount  of  damages 


(a)  Sect.  2  enacts,  with  respect 
to  judgments  in  the  K.  B.,  that  the 
clerk  of  the  judgments,  nnd  every 
other  clerk  of  the  Court,  shall, 
wiUiin  ten  dnys  before  the  last  day 
of  the  term  next  succeeding  the 
term  in  which  any  judgments  shall 
be  entered,  (except  as  to  Easter 
term,  the  notes  of  the  judgments 
in  which  are  to  be  brought  in  Mi- 
chaelmas term,  with  those  of  Tri- 
nity term,)  bring  to  the  clerk  of  thb 
doggets,  notes  in  writing  of  all  the 
judgments  by  him  entered  in  such 
preceding  term,  upon  verc/ic/i, writs 
of  inquiry,  demurrer,  and  every 
other  judgment  for  debt  and  da- 
magfes,  which  is  to  contain  the 
names  of  the  plaintiff  and  defend- 
ant, tiieir  place  of  abode,  title, 
trade  or  profession,  (if  any  such  be 
in  the  record  of  ihe  judgment,)  aad 
the  debt,  damages  and  coits  reco- 
vered thereby,  to  the  end  that  the 
same  may  be  by  the  clerk  of  the 
doggers  respectively  entered  in  an 


alphabetical  dogget  by  the  defend- 
ants' names,  containing  the  names 
of  the  plaintifis  and  defendants, 
titles  and  additions,  debU  and  da* 
mages.  And  that  the  doggets  shall 
be  fairly  put  into  and  kept  in  books 
of  parchment^  in  the  office  of  the 
clerk  of  the  doggets,  to  be  searched 
and  viewed  by  all  persons,  at  rea- 
sonable times,  upon  payment  of  a 
certain  fee,  upon  pain  that  the 
clerk  of  the  doggets  neglecting  to 
do  his  duty»  shall  forfeit  100^  for 
each  term. 

Sect.  3  enacts,  that  judgments 
not  doggeted  shall  not  affect  lands 
as  to  purchasers  or  mortgagees,  or 
have  any  preference  against  heirs, 
executors  or  administrators,  in  the 
administration  of  their  ancestors', 
testators',  or  intestates'  effects* 

Sect.  4  gives  a  fee  of  Ad.  to  the 
clerk  of  the  judgments,  to  be  paid 
by  the  plaintiff  in  every  judgment 
by  him  to  be  entered, 


HILARY  T£RM,  IV  WILL.  IV*  149 

and  cosls.  Of  course,  therefore,  the  docket  of  the  issue,  1834. 
which  beJDg  made  up'  before  trial,  cannot  contain  these 
particulars,  is  not  the  docket  contemplated  by  the  act.  It 
is  swora  to  be  the  practice,  in  cases  where  it  is  intended 
that  the  judginent  shall  affect  lands  of  the  defendant,  to 
make  a  second  application  to  the  clerk  of  the  judgments, 
who  thereupon  completes  the  docket  by  adding  the  amount 
of  damages  and  costs,  by  which  means  it  is  made  a  docket 
of  the  judgment.  That  has  not  been  done  here.  The 
question  which  is  now  raised  by  this  application  has  been 
already  decided  by  the  Court  of  Exchequer,  in  the  case  of 
Brailhwaiie  and  another  v.  Watts  (a),  which  was  virtually 
between  the  same  parties.  The  plaintiff*  is  not  without 
remedy,  because  he  can  recover  against  his  attorney,  for 
neglecting  to  make  the  docket  according  to  the  practice ; 
and  indeed  it  would  seem  that  this  motion  is  made  on 
the  behalf  of  the  attorney,  probably  in  order  to  secure 
himself. 

In  Douglas  v.  Yallop{b),  a  neglect  of  entering  judgment 
and  a  loss  of  the  roll  having  sufficiently  appeared  to  the 
Court,  a  rule  was  made  (in  1759)  that  the  clerk  of  the 
judgments  should  sign  a  new  roll,  whereon  was  to  be  entered 
the  judgment  signed  in  the  cause  in  M.  T.  1729>  and  tiled 
among  the  rolls  of  that  term,  a  special  entry  being  first  made 
expressing  the  day  of  docketing  the  same;  and  it  was  further 
ordered,  that  the  judgment  should  not  be  made  use  of 
against  the  administrator  of  the  defendant.  There  is  a  note 
to  that  case,  in  which  it  is  said,  that  **  Lord  Mansfield 
intimated  that  it  very  much  concerned  the  chief  clerk  to 
take  care  that  judgments  be  actually  entered  up  upon  the 
roll  in  dtte  time  and  docketed:  for  that  after  he  has  received 
his  fees  for  making  such  entry,  he  would  be  liable  to  an 
action  on  the  case,  to  be  brought  by  a  purchaser,  who  should 
have  become  liable  to  it,  and  had  searched  the  roll  without 
finding  it  entered  up.'*    And  the  practice  then  being  for  the 

(a)  it  Crompt.  &  Jerv.  818;  2  T^rwhitt,  293.  (h)  2  Burr.  722. 
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18S4.        attorney  to  make  the  entry,  being  allowed  by  the  chief  clerk 
^^^^      a  portion  of  the  fees,  he  said,  *'  that  the  attorney  who  had 
9.  undertaken  to  do  thiS|  and  neglected  it,  would  be  liable  to 

Waits.  ij^^  ^|3igf  clerk/'  In  all  the  other  cases  of  applications 
made  to  perfect  the  judgment  in  a  cause,  by  entering  it  up 
nunc  pro  tunc,  the  Court  have  required  that  the  docket  shall 
be  of  the  term  in  which  the  appUcation  was  made,  so  as 
to  protect  parties,  purchasers,  and  mortgagees;  BatUrs. 
Baker  {ay  In  this  case  it  appears,  by  one  of  the  affidavits, 
that  the  defendant  died  in  last  February,  before  this  appli* 
cation  was  made  \  and  it  may  be  that  the  executor  has  paid 
simple  contract  debts  upon  the  supposition  that  this  was 
only  a  simple  contract  debt,  the  judgment  not  being  dock- 
eted. If  so,  and  the  Court  should  make  this  rule  absolute,  it 
will  make  the  judgment  a  matter  of  record,  from  a  time 
antecedent  to  the  testator's  death,  and  thus  render  the  exe- 
cutor liable  to  a  devastavit.  In  Sale  v,  Cromptou,  per 
nomen  Complon  (6),  the  Court  refused  to  amend  the  entry 
upon  the  record  of  a  judgment  by  nil  dicit,  upon  a  warrant 
of  attorney,  in  which  the  defendant'^  name  was  entered 
Compton  instead  of  Cromptou,  as  in  the  warrant  of  attorney 
and  bill,  because  they  feared  that  purchasers  from  Cromplon 
might  be  affected  by  means  of  the  alteration.  In  Epam  v. 
Thomas  (c),  the  roll  of  the  judgment  had  been  carried  in  and 
docketed,  but  before  being  filed  it  was  mislaid  and  lost,  and 
the  defendant  being  dead,  and  the  executrix  consenting,  the 
Court,  upon  motion,  ordered  that  a  new  roll  should  be  filed, 
^*for  there  being  a  docket,  it  could  be  no  deceit  upon  pur- 
chaserz.*  In  Hickey  v.  Hayter(d)  it  was  held,  that  a  judg- 
ment against  a  testator  or  intestate,  not  docketed  according 
to  the  directions  of  4  &  5  tV.Sf  M .  c.  20,  is  put  by  that  act 
on  a  level  with  simple  contract  debts,  and  that  tlierefore,  on 
a  plea  of  plene  administravit  to  debt  on  a  judgment  against 
the  intestate  not  docketed,  the  defendant  may  give  in  evi- 

(a)  35  Geo.  3,  K.  B.,  cited  in  (d)  6  T.  R.  384 ;  1  Esp.  N.P.C. 
ridd*s  Practice,  9th  edition,  939.  313;  and  see  1  P.  Wms.  SS4>  3 

(b)  1  Wilson,  61.  Vera.  750. 

(c)  2  Stra.  833. 
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deuce  payment  of  a  bond  and  other  specialty  debtSj^  wbicb  1834. 
eftbausted  all  tbe  assets.  And  in  Steel  v.  Rorke  {a),  it  was 
decided  tbat  an  outstanding  judgment  ^against  a  testator  or 
jntestatCi  not  docketed  according  to  the  directions  of  4  8c  5 
W.  4r  M.,  cannot  be  pleaded  by  an  executor  or  administra- 
tor to  an  action  on  simple  contract.  The  effect  of  entering 
up  judgment  nunc  pro  tunc,  in  such  cases  as  this,  M'ould  be 
to  upset  these  decisions. 

It  seems  that  the  argument  on  the  other  side  will  be,  that 
tbe  defect  arose  from  the  misprision  of  the  officer  of  the 
Court,  and  from  the  length  of  the  defective  practice;  but  the 
affidavits  filed  in  opposition  to  this  application  shew  that 
the  practice  has  not  been  uniform  to  docket  only  the  issue  roll, 
and  that  the  clerk  of  the  dockets  is  not  bound  to  complete 
tbe  docket  by  entering  the  demands,  unless  applied  to  by 
tbe  plaintiff's  attorney  for  that  purpose. 

It  seems  also  that  the  opposite  party  mean  to  contend  that 
Mr*  T(mkin9,  the  attorney  for  the  mortgagee,  had  notice  of 
the  judgment  prior  to  the  completion  of  the  mortgage,  and  that 
the  notice  is  tantamount  to  a  docket.  But  the  Court  will  not 
apply  the  equitable  doctrine  of  notice  to  this  case.  A  Court 
of  Law  will  not  do  any  thing  which  in  effect  would  be  to  re- 
peal the  statute.  Mr.  Tomkim's  notice  of  the  imperfection 
of  tbe  docket  was  probably  tbe  cause  which  induced  him  to 
advise  his  client  that  he  would  be  safe  in  lending  his  money, 
seeing  that  the  mortgage  would  have  priority  of  tbe  judg* 
nient,  [I'auuion,  J.  The  equitable  doctrine  of  notice 
cannot  be  applied  in  this  case.  The  motiou  assumes  the 
docket  to  be  insufficient,  and  seeks  to  make  this  a  perfect 
legal  judgment.] 

Folteii  and  Sewell,  contri.  The  question  to  be  decided 
upon  this  application  is  one  of  great  importance,  because 
every,  or  nearly  every  judgment  in  the  Court  of  King*s 
Bench,  for  tbe  last  100  years,  stands  in  the  same  position 
M  tbe  present*    Tbe  Court  of  Exchequer  has  certainly  de* 

(a)  1  Bos.  k  PqU.  907i 
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1834.  cided  that  what  has  been  done  here  does  not  amount  to  a 
docketing  of  the  judgment.  If  that  had  not  been  the  case, 
there  would  have  been  no  necessity  for  the  present  applica- 
tion. But  the  Court  is  now  called  on  to  use  its  own 
discretion  in  amending  the  error.  It  is  submitted  that  by 
the  mode  resorted  to  in  practice^  the  object  of  the  statute 
is  sufficiently  attained.  The  practice  is  to  enter  and  docket 
the  issue^  and  to  number  it,  and  then  to  enter  the  judgtpent, 
and  to  attach  to  it  a  corresponding  number,  so  that  no  hard- 
ship is  done  to  persons  searching  for  incumbrances. 

It  is  always  the  practice  for  persons  searching  for  incum- 
brances to  search  for  the  issues ;  by  finding  tlie  issue,  tbey, 
by  the  present  practice,  in  effect  find  the  judgment,  and  not 
only  the  judgment,  but  they  find  that  which  the  mere  dogget 
of  the  judgments,  supposing  the  statute  formally  complied 
with,  could  not  afford  them.  Suppose  an  action  brought 
which  affected  the  title  to  land,  in  which  issue  had  been 
entered,  but  which  had  not  proceeded  to  trial,  the  purchaser, 
by  searching  the  dogget-book  of  the  judgments,  would  have 
tio  notice  of  such  action  unless  he  searched  the  issue-book 
as  well  as  the  dogget-book,  and  thus  would  be  compelled 
to  make  two  searches,  whereas  by  the  present  practice  one 
is  sufficient.  {^Taunton,  J.  There  seems  to  be  very  great 
doubt  as  to  the  universality  of  the  practice  of  the  non« 
docketing  of  the  judgment.]  It  does  not  appear  to  be  ncces^ 
sary  to  consider  whether  the  practice  is  universal,  or  how 
far  it  is  in  accordance  with  the  statute.  This  applicftlion 
is  founded  on  the  enabling  clause  in  the  8  H*  6,  wftichrem^ 
powers  the  Court  to  amend  that  which  shall  be  the  mispri-^ 
sion  of  the  clerks.  Here,  the  act  of  doggeting  the  judgment 
is  the  act  of  the  clerk.  In  the  first  place,  it  is  a  duty  expressly 
imposed  on  the  clerk  by  the  statute  of  W,  ^T  -Af.,  for 
the  performance  of  which  he  receives  a  fee,  and  for  the  non* 
performance  of  which  he  is  liable  to  a  penalty.  [De/zniffiti 
C.  J.  Then  you  have  your  remedy  against  the  clerk.]  lliat 
may  be  a  remedy  in  some  cases,  but  in  many  cases  it  wpuld  be 
very  inadequate,  and  in  many  unattainable.     Supposing  the 
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judgmeiU  for  a  very  large  sum,  ihe  penalty  is  only  500/.  i834. 
Again,  the  clerk  may  have  died,  or  become  insolvent.  At 
any  rate,  why  should  the  Court  drive  suitors  to  the  expense 
mad  annoyance  of  an  action  against  its  own  officefi  when  it 
has  the  power  of  remedying  his  errors.  This  is  also  an 
answer  4o  the  argument  raised  by  Mr.  Addison^  on  the  dictum 
of  Lord  MamfUldt  in  the  note  to  Douglas  v.  Yaliop,  sup- 
posing that  to  be  any  thing  more  than  a  loose  observation 
which  fell  from  that  learned  judge,  during  the  progress  of 
the  case,  which  is  very  doubtful.  It  is  said,  too,  that  the 
party'  may  have  bis  remedy  by  action  against  bis  attorney 
for  not  docketing  the  judgment.  Supposing  this  to  be  so, 
the  same  answer  applies  as  above ;  it  would  make  a  case 
still  harder  against  an  attorney,  because  there  is  no  dogget- 
book  kept  for  the  purpos>e,  but  only  the  issue*book.  Nor 
does  it  follow  because  a  very  careful  attorney  may  have 
entered  the  amount  of  damages  and  costs  as  has  been  al* 
luded  to,  either  that  this  is  a  compliance  with  the  act  of 
parliament,  or  that  it  is  an  ac<  peculiarly  within  his  own 
department ;  on  the  contrary,  it  appears  to  be  a  departure 
from  the  usual  practice,  and  is  one  of  those  cases  in  which 
exceptio  probat  regulam  de  non  exceptis, 
.  In  Burroughs  y.  Sieven${a),  Heaih,J.,  laid  it  down  as  a 
general  principle,  that  the  entering  of  the  judgment  is  so  far 
to  be  considered  the  act  of  Uie  clerk,  that  if>it  be  not  entered 
in  the  usual  form,  and  it  appears  by  what  precedes  on  the 
record  what  the  judgment  ought  to  be,  then  it  ought^to  be 
f  meoifed  accordingly  as  the  misprision  of  the. clerk.  Herei 
the  amendment  required  is  oniy/ormcU,  the  real  essentials  of 
the  statute  having  been  complied  uath.  But  in  Chapman 
V.  Gale  (by,  the  Court  amwded .  the  very  substance  of  the 
judgment,  4ind  that  upon  an  affidavit  stating  that  the  error 
had  been  occasioned  by  the  mistake  of  the  attorney's  clerk; 
Short  v.  C9^(€);  Comyns's  Digest,  Amendment  (D.) 
Douglas  V.  Yaliop  was  a  judgiuent  by  nil  dicit^and  not 
after  verdict.     That  case  therefore  is  in  many  points  distin- 

•  (d)  5  Taunt.  554.         (6)  2  Leviui,  22.      ^  (c)  5  Burr.  2750. 
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1884.        guifthable  from  this,  particularly  as  there  could  be  no  docket 
of  the  iasue,  and  consecjueatly  no  noti9e  to  purchasers. 

This  being  an  appeal  to  the  discretion  of  the  Court,  the 
decisions  of  the  Courts  of  Equity  are  applicable.  Equity 
will  reliere  judgment  creditors,  though  the  judgments  are 
not  docketed,  against  purchasers  with  notice :  Dawi  v» 
Lo^  Straikm9re{a).  There  Lord  Eldon  supposes  the  very 
caae  now  before  the  Court,  and  considers  that  this  Court 
would  amend  the  dogget  as  a  matter  of  coorsci  provided  tlie 
pnrchaseiv  were  not  to  be  damnified.  Here,  the  mortgagee 
took  his  security  widi  a  full  knowledge  of  the  existing 
judgment,  and  therefore  would  not  be  damnified.  If,  then, 
equity  wiH  relieve  under  such  circumstances,  will  the  Court 
compel  suitors  to  have  recourse  to  another  jurisdiction  in 
order  to  give  effect  to  its  own  judgment  i  The  conse« 
quence  of  refusing  to  interfere  will  be,  that  the  clerks  of 
the  Court  will  have  the  power  to  annul  the  judgments  of 
the  Court.  Again,  if  the  Court  will  not  relieve  in  this 
instance,  the  titles  of  very  many  estates  will  be  shaken. 
Formerly  nothing  was  more  common  than  sales  under  an 
elegit.  Supposing  a  bon&  fide  purchaser  under  such  an 
elegit,  and  the  judgment  not  docketed,  the  elegit  debtor 
might  collude  with  a  fraudulent  purchaser  or  mor^gee, 
and  defeat  the  title  of  the  purchaser  under  the  elegit,  it 
would  open  a  door  to  every  species  of  fraud ;  to  relieve 
themselves  from  which,  parties  must  have  recourse .  to 
equit]^.  IHie  judgment  of  the  Court  would  be  in  many  re^ 
spects  a  miHity.  The  precedent  would  not  be  dangerous, 
inasmuch  as  each  case  must  stand  on  its  own  merits. 

Cur,  adv*  vult. 

Den  MAN,  C.  J.,  on  a  subsequent  day  in  the  same  term,^ 
said — We  have  considered  this  case,  and  are  of  opinion 
that  we  have  no  power  to  alter  the  docket  in  the  manner 
proposed  by  the  rule,  which  must  therefore  be  discharged. 

Rule  discharged  (6). 
{a)  16  Vesey^  419.  (6)  And  see  S  Wms.  Sauad.  8^  d.  (d). 
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GiBBS  and  another.  Executors  of  Elizabeth  Edwabds^ 

V.  SOUTHAM. 

Debt  oq  bond  to  tb«  testatrixi  dated  the  2d  daj  of  A  bond,  con- 
February,  18fi0»  iu  tho  penal  sum  of  19D01.    On  oyer,  the  fbe^f^yte^^^^ 
condition  of  the  bond  appeared  to  be  as  foUowa : — ^'  Thai  of  a  certain 
if  the  defendant/ his  heirs  Sic.  shall  well  and  truly  pay  t^ett,  maybe 

unto  Eiixaieih  Edwardu  her  executors  8cc  the  full  sun  V^^}^  '"^^ 

without  a  pro- 
of 756/.,  with  intered  for  the  same  after  the  rate  of  5/»  $o§  yioos  demand 

each  hundred  pounds  for  a  year,  without  fraud  or  delay^  of  pajrment. 

then  this  obligation  to  be. void."    Amongst  other  pleas  the 

defendant  pleaded  that  the  said  Elizabeth  Edwards,  in  her 

lifetime,  did  not,  nor  have  or  hath  the  plaintiffs  or  either  of 

them»  since  the  death  of  the  said  Elizabeth,  after  the  making 

of  the  writing  obligatory  and  before  the  exhibiting  the  hill 

of  the  plaintiffs  against  the  defendant,  demanded  payment 

of  the  756/.  with  interest  after  the  rate  aforesaid. 

General  demurrer,  and  joinder. 

G.  T*  White  was  to  have  argued  in  support  of  the  de- 
murrer, but  the  Court  called  upon  the  defendant  to  sap* 
port  his  plea. 

Humfrejf,  for  the  defendant.  It  was  incumbent  upon 
the  plaintiff  to  make  a  demand  before  action.  In  Carter  v. 
^g(fl)  *n  action  was  brought  on  a  bond  conditioned  for 
the  payment  of  IQOO/.  on  dematid,  with  interest  at  five  per 
cent.  Pleas  no  demand  made  of  principal  or  interest, 
ReplicatioD :  a  demand  upon  the  defendant  as  administratrix* 
The  argument  of  Abbott  in  that  case  is  applicable  to  this. 
"  The  bond/'  be  says,  '*  must  have  bei»i  forfeited  before 
action  brought,  and  it  could  not  have  been  forfeited  till 
demand  made  of  the  sum  mentioned  in  the  condition« 
The  stipulation  as  to  the  payment  of  interest  dearly  abewa 

(•)  8  Gampb.  459. 
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1834.        that  the  bond  was  not  to  be  forfeited  till  default  upon  an 
aciual  deni^^id.'    Tbe.plaioti/T,  here..8eek0  to  recover  the 
penalty, ,\^hicki»moQ\lat^T^fi\im,wd  jibe  cases  with  regard 
to  payment  of  money. oii^feqffeat>  where  there  is  an  antece- 
dent. 4l^ly,  do.,  not  applyJ'.    Im^A.  EUenkQtough  adopted 
this^rg^wmeqt^  HQdibeld  lb«t..tbe  plaintiff  was  bound  to  prove 
a  demand  before  action  bfY>ugbt^.  [DeMmath  C.  J«    There 
the  inoiiey  was  payable  6it  .^«;rM];iif/>  and  issue  was  taken 
on  itbctf  f  emaifed^]  i  In  Birk9  v.  Trippet  (a)  it  was  held,  that 
wiKFe  iMiQreis  a  pramiBeto  pay  a  collateral  sum  on  request, 
a  demand  of  payment  U  necessary  before  action  brought^ 
and  the/'declavatioti  aiust  aver  a  special  request.     [laua* 
ton,  Jk  Can  thiaba  called  a  collateral  sum?]     The  penalty 
in  the  bond  is  a  collateral  sum.     It  was  so  treated  in  Carter 
v.-  Bdtig.    la  Simpton  v.  Routh{b)  it  is  said  by  Littledak^  J., 
^•ia  the  case  of  a  bond  with  a  penally  to  pay  a  certain  sum 
on  decaand,  thete  an  express  deniand  muat  be  made  before 
action  brought."    Where  no  time  is  mentioned,  and  some* 
thing  is  to  be  done   by  the  obligor,  as    the  payment  of 
interest  in  this  case,  there  a  demand  is  necessary  before 
tho'  adiipn  is  brought.      [Littledak,  J.   The  rule  is  thus 
laid  doaui  in  Cue  jLi^^(i;> — ^' And  yet  in  caae  of  a  condi- 
tion of  alHNid,  tibere  is  a  diversity  between  a  condition  of 
an  obligation' which  eooeerns  the  doing  of  a  transitory  act 
without  ilimitation  of  any  time,  as  payment  of  money,  de- 
livery of  cbartors^  or  the  like,  for  there  the  condition  is  to 
be  performed  preseolly*  that  ia,  in  convenient,  time;  and 
where  by  the  condition  of  the  obligation  the  act  that  is  to 
bedoneito  thtiiobligoe-ifl  of.his  own  nature  local,  for  the 
obligor  (n9  time  l[>eing  limited)  hath  during  bis  life  to  per- 
form it,  as  to  mAke  x^/f^offii^ent,  fic.  if  the  obligee  doth  not 
hasCen  the  same  by  request."]    It  will  be  very  difficult  for 
the  Court  to  determine  what  is  a  reasonable  time  for  the 
payment  of  iponcy;   but  if  the  Court   determine  that  a 
request  is  necessary,  there  will  b^  no  difficulty  in  the  appli- 

(a)  1  Saund.  3S.  fiani.&  Cressw.  689. 

lb)  4Dowl.  &  Ryl.  181;  S.C.  2         (c)  1K)8  b. 
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catioa  of  thernle.  Iti  RiimbaU  ▼;  B(iU{a)  it  was  riecidec}» 
that  upon  an  action  upon' a^^roMitsdi^' note;  payable  lijpaii 
demand^  it  is  not  necessary  to  allege  i'tfemanet  in'  the  «kcla« 
ration.  The  Court/inJ^viiig' |)(idg«reiit;'9aid;^'  ft  i^a  <lebt 
in  praesenti,  and  the^  w^rdJ  '  proiiliie  tO"pay'  ityrport<tio 
more  than  that  I  ank'  t^itd)!  to-  p^xh^  ivMief'tX  imy  time; 
and  shall  not  restrain  6r  qualify' th^  other  woi\ls>  thisbeing 
no  debt  arising  upMi  the  perfofmance  <df  a  teriain  cmdition^^ 
but  a  debt  plainly  precedent  to^  tbe  demaiM^/'' '  Tbociiv 
camstance  of  interest  being  payable  shews  that  it^waa  fku, 
the  intention  of  the  obligor  or  oMigee  th«t  the  psinci^sd 
sum  should  be  paid  immediately.  [Pa/Men^  J.  What  dif- 
ference can  the  stipulation  for  the  payment  of /interest 
make  ?  It  is  absurd  to  suppose  that  in  any  case  whese  a 
bond  is  given,  it  is  intended  to  enforce  the  paynient  imitieo 
diatety.  The  only  object  in  entering  into  a  bond  is  lo  put 
one  party  more  completely  in  the  power  of  the  otber»  and 
this  is  jnst  the  same  whether  interest  is  reserved  or  not.] 
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Denman,  C.  J.-^I  cannot  discover  any  reason  to  doubt 
in  this  case.  Where  a  bond  is  given  la  secure  the  payment 
of  a  sum  of  money « the  penalty  is  not  a  Collateral  sum*  In 
the  case  of  an  ordinary  money  bond,  tbe  litbWl^  of  (he 
obligor  commences  immediately^  though  it  is  usual  J6'give 
a  reasonable  notice  to  pay  before  any  action  is  oommeneed. 
I  never  heard  of  a  plea  in  which  tile  obligor  set  up  the  want 
of  reasonable  notice  as  an  answer  to  the  motion.       • 


LiTTiEnALCi  J.< — If  this  Wel-e  asingle^biU  (6), the>aotion 


(a)  10  Mod.  38. 

(6)  A  single  bill  h  where  the 
debtor  is  boUnd  by  bill  oe  nots  un- 
der seal  without  f|  penalty.  Where 
such  single  bill  is  made  payable  on 
a  future  day,  interest  may  be  reco- 
vered pro  detentione  debiti,  per 
Lord  Holi,  8  Mod.  167.  So, 
though  payable  an  demand  and  no 
demand  proved.    Ibid.    And  see 


Lapiere  v.  thike  of  SL  Atb(m%  9 
lord  R:ajtn:'7'f^, 

Ani'infanimajrbind'biniself  liy 
iP^U  i^m  f^r  necess^rie^^  Cup- 
worth's  case,  1  Roll.  Abr.  739,1.20, 
pi.  7,  (10  Vln.  Abr.  381,  pT.  7",); 
Ituiieli  V.  21er,  i  Ler.  86;  Jyhjfe 
V.  Archdalcy  Cro.  Eliz.  930;  and 
may  thereby  chaise  his  heirs. 
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18^.        would  be  a  sufficient  demand.    Where  a  bond  id  in  a 
^JP''^^      penalty  with  a  condition,  a  different  rule  prevails.    There 
«.  it  is  necessary  to  shew  a  breach  of  the  condition.    I  entirely 

SetrvBAH.  eonciir  with  the  decision  in  the  case  of  Carter  v.  Riftg,  that 
where  the  condition  of  the  bond  is  to  pay  a  certain  sum  on 
demand f  and  Issue  is  taken  on  the  demand,  an  actual  deinand 
is  necessary.  In  this  case  the  dondition  of  the  bond  does 
not  make  the  tnotley  payable  on  demand.  It  would  have 
been  a  very  different  case  If  it  had.  Tha  rule  laid  down  in 
Comtfns^i  Digeit  (d)  is  this :— *'  Where  a  condition  is  to  do 
a  transitory  thing  without  limiting  any  time,  it  ought  to  be 
done  immediately,  viz.  in  convenient  time ;  as  an  obHgdtion 
to  pay  money,  to  deliver  charters/*  8to.  The  same  rule  is 
laid  down  In  Coke  upon  Littleton  (b).  I  think  no  demand 
necessary  in  this  case.  When  an  obligor  says — My  bond 
»hall  be  forfeited  if  I  do  not  pay  a  certain  sum,  he  means  to 
bind  himself  to  pay  in  a  convenient  time.  Thai  was  the 
effect  of  this  bond.  I  have  no  doubt  whatever  upon  this 
plea. 

TAUKtoN,  J. — I  think  it  urtneCessary  to  say  more  than 
that  the  plea  is  insufficient,  and  therefore  there  must  be 
judgment  tor  the  plaintiff.  Carter  v.  Ring{c)  is  perfectly 
distinguishable. 

PATtesbN,  J.-^t  do  not  mean  to  say  that  a  condition 
may  not  be  so  Worded  a^  to  make  a  demand  necessary,  but 
I  think  clearly  that  the  terms  of  this  condition  do  not  make 
it  necessary. 

Judgment  for  the  plaintiffl 

(a)  Condition,  (G.  5)  vol.  ii.  p.  450.    (6)  Co.  Lit.  308,  b.    (c)  jinle,  155. 
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J.  Beswick  v.  James  Swindells. 

Debt  on  bond,  dated  7th  ApriU  IHldj  from  the  defend^  Uponthemar- 

Mik  and  John  Swindelh,  (since  d^ceased^)  in  the  sum  of  JJjSf  ^^'^hg 

400/.     Upon  oyer  the  condition  of  the  bond  appeared  to  widow  and 
.  ^1.  "  successor  of  C. 

be  as  follows:  a  trader, 4, in 

Whereas  a  marriage  is  intended  to  be  shortly  had  end  consideration 

solemnized  between  the  above-bounden  Jamtn  Swindtlb  trade  which 

and  Elizabeth  JBtchelh,  of  Stockport,  linen  draper,  by  which  Jj^tJ^'^^g, 

sfent  the  aaid  James  S.  will  become  possessed  of  a  con-  a  bond  to  D., 

siderable  stock  in  trade,  goods,  chattels,  and  efFects>  now  pay  to  the   ^° 

the  property  and  in  the  possession  of^the  said  Elizabeth  children  of  B. 

Siehelh;  and  it  was  agreed  upon  the  treaty  for  the  said  i/i^'months 

marriaee,  and  in  consideration  of  the  emolument  which  the  after^frdeath, 

..»«  .,  ..  t  .  .^t      300/.,  if  upon 

said  James  S.  would  acquire  by  such  marriage^  that  the  an  account 
said  James  S.  should  execute  a  sufficient  bond  with  the  ^^j^'j^l^trade 
plaintiff,  to  pay  unto  the  children  of  the  said  ElitabHh  and  effects  of 
EtchiUi,  by  her  late  husband  Edward  Etchelh,  or  the  sur-  p^tl^la^iia 
mors  or  survivor  of  them,  and  the  issue  of  such  of  them  onhA  ^^^ 
as  shall  happen  to  be  dead>  leaving  lawful  issuei  the  sum  of  400/.*  but  in 
900/.,  to  be  equally  divided  between  and  amongst  them,  if  ^^^  uponsuch 
more  than  one,  share  and  share  alike,  and  if  but  one,  to  stock  in  trade 
such  only  child,  in  manner  hereinafter  mentioned,  within  J^^^^an  ^ 
twelve  months  next  after  the  decease  of  the  said  Elizabeth  400/.,  then 
EitheUi,  in  the  event  hereinafter  speeified.    Now,  there.  ^'cKiSh^n'' 
fore,  the  condition  of  the  before- written  obligation  is  such,  }^^'    4'^^^ 
that  if  Jsrififf  S.y  his  heirs  &c.  shall,  within  the  space  of  timeof  p/dis- 
twelve  months  after  the  decease  of  EHxabeth  Eichtll^  psy  ^^^'^"^^1'''® 
anto  the  child  or  children  of  Elisabeth  Etehelh,  by  Edward  ceas^  to  have 
Etchelh,  which  shall  be  then  living,  or  the  issue  of  such  of  thwob^gation 
them  aa  shall  be  then  deceased,  (such  issue  taking  only  the  is  discharged. 
part  or  share  of  his,  her  or  their  deceased  parents  or  parent,) 
300/.|  unto  and  equally  between  them  in  the  proportions 
aforesaid,  if  more  than  one,  and  if  but  One  child,  then  the 
whole  to  such  surviving  child,  if  upon  an  account  taken, 
the  sioek  in  trade  and  efecti  in  the  Hnen-dfap€ry^  haber* 
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dashery,  or  mercery  trade  or  business,  (if  then  carried  on  by 
James  S.)  shall  amount  to  the  sum  of  400/.,  but  in  case, 
upon  such  account  to  be  taken  ad  aforesaid,  the  said  stock 
in  trade  and  effects  shall  amount  to  less  than  that  sum^ 
then  if  the  said  James  S.  his  heirs  8u:.,  shall  pay  unto  the 
said  child  or  children  of  the  said  Elizabeth  Etchelh, 
or  the  survivor  of  them,  or  the  issue  of  such  of  them  as 
shall  be  dead,  in  manner  before  stated,  the  full  and  Just  sum 
of  120/.  within  the  space  of  twelve  months  after  the  decease 
of  Elizabeth  Eichells,  then  the  bond  shall  be  void. 

Plea :  that  after  the  solemnization  of  the  marriage,  and 
long  before  the  death  of  Elizabeth  his  wife,  the  defendant 
retired  from  and  ceased,  and  from  thence  hitherto  had 
ceased  to  carry  on  the  trade  and  business,  or  any  other 
trade  or  business  whatever;  and  that  at  the  time  of  the 
death  of  Elizabeth,  he  the  defendant  had  not,  nor  has  had 
at  any  time  since,  nor  has  any  stock  in  trade  or  effects  in 
the  linen  drapery,  haberdashery,  and  mercery  trades  and 
businesses,  or  in  any  of  them,  or  in  any  other  trade  of 
business  whatever,  and  that  no  account  of  the  said  stock  in 
trade  and  effects  in  the  said  condition  mentioned,  was  or 
could  be  taken  at  the  time  of  the  death  of  Elizabeth,  or  at 
any  other  time  from  thence  hitherto. 

Replication:  that  at  the  expiration  of  twelve  months 
after  the  decease  of  Elizabeth,  there  were  and  still  are  two 
children  of  Elizabeth ^  by  Edward  Etchells,  and  that  before 
the  death  of  Elizabeth,  one  Nancy  Beswick,  unoiher  child  of 
Elizabeth,  by  Edward  Etchells,  died,  leaving  eight  children, 
which  children  of  Elizabeth  Etchells  and  Nancy  Besmck 
were,  at  the  expiration  of  twelve  months  from  and  after  the 
decease  of  the  said  Elizabeth  Etchells,  living* 

To  this  replication  the  defendant  demurred  .specially, 
assigning  as  causes  of  demurrer,  that  the  defendant  bad  in 
and  by  his  plea  pleaded  matter  which  is  a  complete  answer 
to  the  said  declaration,  and  a  complete  defence  to  this  action, 
and  wholly  independent  of  and  unconnected  with  the  fact 
of  Elizabeth  Etchells  having  any  children  by  Edward  Etch* 


Beswick 
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e//s,  and  yet  the  plaintiff  has  iiot|  in  and  by  the  said  repli<>        18S4. 
cation,  answered,  traversed  or  denied  the  matter  so  pleaded 
by  the  defendant  in  and  by  his  said  last  plea,  or  any  part      ^"V. 
thereof;  secondly,  that  it  appears  by  the  said  condition  that    Swindells. 
the  aaid  vrriting  obligatory  was  and  is  a  writing  obligatory 
with,  under,  and  subject  to  a  condition,  breaches  whereof 
ought  to  have  been  assigned  or  suggested  in  or  by  the  said 
replication,  according  to  the  form  of  the  statute  in  such 
case  made  and  provided,   and  yet  no  breach  thereof  is 
stated,  suggested  or  assigned  in  or  by  the  said  replication ; 
and  also  for  that  if  issue  were  joined  on  the  said  replica- 
tion, such  issue  would  be  wholly  immaterial. 
Joinder  in  demurrer. 

Wightman,  in  support  of  the  demurrer.  The  replication 
IS  no  doubt  bad.  The  only  question  is,  whether  the  plea  is 
good.  It  is  to  be  contended  for  the  plaintiff  that  the  trade 
ought  to  have  been  carried  on  until  the  death  of  the  wife> 
and  that  then  if  the  stock  in  trade  amounted  to  400/., 
300/.  should  be  paid  to  the  children ;  and  if  it  amounted  to 
less,  then  a  less  sum  in  proportion  was  to  be  paid.  But  it 
is  submitted,  that  this  ca^inot  have  been  the .  intention,  and 
is  not  consistent  with  a  fair  construction  of  the  condition 
of  this  bond.  If  it  be  suggested  that  a  different  construc- 
tion would  afford  a  ready  mode  of  avoiding  the  bond  by 
selling  off  the  stock,  in  anticipation  of  the  wife's  death,  the 
answer  is,  that  this  would  be  a  frauduletU  evasion  of  the 
bond,  and  the  fraud  might  have  been  replied>  No  fraud 
having  been  replied,  upon  a  fair  construction  of  the  bond, 
it  is  a  sufficient  defence  to  say,  that  the  business  was  not 
carried  on  at  the  time  of  the  wife's  death.  \Tauutont  J. 
May  it  not  be  said  that  the  120/.  was  to  be  paid  at  all 
events  J]  That  part  of  the  condition  which  sayS)  that  if 
upon  an  account  taken  the  stock  shall  amount  to  400/., 
then  300/.  shall  be  paid  to  the  children,  is  subject  to  the 
contingency  that  the  trade  shall  be  then  carried  on;  and 
though  in  the  latter  alternative  this  provision   is  not  re- 

VOL.  III.  M 
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1834.  peatedj  yet  it  is  made  to  overrule  the  whoIe>  for  it  k 
sufficiently  referred  to  afterwards,  when  it  is  provided 
that  120/.  shall  be  paid^  *'in  casCi  upon  tuck  ateonni  to  be 
SwinDELLs.  taken  ds  aforesaid/*  the  stock  shall  amount  to  less  thAn 
400/.  In  construing  a  bond,  the  condition  must  be  taken 
most  in  favour  of  the  obligor.  In  SheppariTt  ToHck^ 
sione  (a)  it  is  said,  "  A  single  obligation  is  always  taken 
most  in  advantage  of  the  obligee,  and  against  th^  obligor; 
but  it  is  otherwise  of  the  condition  of  an  obligation,  for 
this  is  always  taken  most  in  advantage  of  the  obligor,  and 
against  the  obligee.*'  The  only  case  which  approximates 
to  this  is  Brett  V.  Pildridge{b).  There  the  condition  of 
a  bond  given  in  contemplation  of  a  marriage  was,  that  if 
the  wife  should  die  without  issue  within  two  years,  the 
husband  should  repay  5001,  of  the  portion^  The  wife 
had  issue,  and  afterwards  she  and  her  issue  died  within 
two  years,  and  it  was  adjudged  that  the  husband  should  not 
repay  the  500/.,  for  by  the  having  of  issue  the  condition  of 
the  bond  was  fulfilled.  This  case  is  not  directly  in  poiitt, 
but  is  an  illustration  of  the  principle  of  cotistruction  which 
the  Courts  adopt.  So  h^re,  the  party  is  not|  within  the 
strict  letter  of  the  condition,  liablei 

FoUett,  contri,  being  engaged  in  another  Courti 

Denman,  C.  J.  said,  it  appears  lo  us  that  the  carrying 
on  the  trade  at  the  time  of  the  death  is  an  essential  part  of 
the  condition;  we  therefore  give  you  judgment,  unless  Mn 
Fotkit  comes  in  and  shews  us  that  the  judgment  is  wrong. 

Judgment  for  the  defendant  nisi. 

Fottett  (r),  for  the  plaintiff.  The  rule  is,  that  if  the  de* 
fendant  in  an  action  upon  a  bond  takes  advantage  of  a  con*- 
dition   to  that  bond,  he  must  shew  performance  of  the 

(a)  Cap.  91,  p.  375.  darkey  1  Sid.  10^. 

(6)  tn  the  case  of  Qoodiar  v.         (c)  On  the  same  da^. 
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cooditioii.    The  defendant  here  has  not  performed  the  con-        1894. 

dttion.     It  18  no  part  of  the  terms  of  the  condition  of  the      „   "^^ 
*^  ,  Bbswick 

bond  that  the  trade  shall  be  continuing.     The  condition  «. 

does  not  say  that  the  bond  shall  be  void  if  the  trade  does  •^'»»"^*'i*- 
not  continue  until  the  time  of  death.  The  only  answer 
in  excuse  of  the  non-performance  of  the  condition  is,  that 
it  is  impossible  to  perform  the  condition ;  but  this  is  no 
defence  for  the  obligor,  by  whose  act  the  performance  of 
the  condition  has  become  impossible.  In  Sheppard*s 
ToMchsi.  d7S,  it  is  said,  "  When  the  thing  to  be  done  by  the 
condition  is  a  thing  possible  at  the  time  of  making  the  obli- 
gationi  and  after  by  matter  ex  post  facto,  by  the  act  of  God, 
the  act  of  the  law,  or  the  act  of  the  obligee,  it  is  become 
impossible;  in  this  case  the  obligation  and  the  condi- 
tion both  are  become  void."  Here,  the  act  is  not  the  act 
of  the  obligee,  but  of  the  obligor.  It  cannot  be  permitted 
that  the  obligor,  by  his  own  act,  shall  discharge  himself  by 
making  the  performance  impossible*  In  the  present  case, 
it  would  be  the  height  of  injustice  if  the  obligor  having 
received  the  whole  stock  in  trade,  upon  condition  of  pay- 
ing 500/.  to  the  children,  should  be  at  liberty  to  discharge 
himaelf  by  putting  an  end  to  the  trade.  The  authorities 
vpon  this  subject  are  collected  in  Shepp.  Touchst.  chap.  21, 
and  also  in  Com,  Dig.  (a),  and  the  rule  seems  to  be  indis- 
potably  settled,  that  the  obligor  shall  only  be  discharged 
by  the  condition  being  rendered  impossible  by  the  act  of 
God,  as  it  is  technically  termed,  the  act  of  the  law,  or  the 
^mi  of  ike  obligee  t  but  that  if  the  condition  be  rendered  im- 
poatible  by  the  act  of  the  obligor,  the  obligatory  part  of  the 
bond  remains  inforce^  though  the  condition  has  become 
told*  [Patteion,  J.  The  words  are,  ''if  the  trade  shall  be 
then  carried  on/'  which  seems  to  contemplate  that  the  trade 
oiay  possibly  not  be  carried  on.  In  general  a  party  mast 
shew  either  performance  or  the  impossibility  of  performing, 
arising  from  the  act  of  the  obligee;  but  here  the  condition 
if  pecoliar,  ^^^  do®?  ^^t  seem  to  apply  to  the  caseofper- 

(a)  Coudition  (D.  1.) 
m2 
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1834.        formance  rendered  impossible  by  the  act  of  the  obligor.] 

^'^**^^*^      The  condition  does  not  say  that  the  bond  shall  be  void  if 

Beswick  

9.  the  trade  shall  not  be  carried  on.    The  effect  of  this  con- 

SwiNDELLs.  clition  is,  that  the  party  was  to  pay  a  certain  sum,  to  be 
ascertained  at  a  particular  time  and  manner.  [Litikdale,  J. 
The  question  is,  whether  the  condition  has  not  been  ren- 
dered impossible  by  the  convention  of  the  parties.]  It  is 
apprehended  that  if  a  party  bound  himself  in  a  penalty, 
conditioned  for  his  payment  of  300/.  if  he  married  A., 
he  would  not  get  rid  of  his  liability  by  not  marrying  A.p  be- 
cause the  omission  to  do  so  M*ouId  be  his  own  act.  With 
regard  to  the  intention  of  the  parties,  it  is  clear  that  it  was 
intended  that  the  husband  should  give  to  the  children  of 
the  wife  the  value  of  what  he  received  with  her.  [Deti- 
matif  C.  J.  Upon  the  question  of  intentions,  I  should  cer- 
tainly think  it  was  intended  that  he  should  have  the  power 
of  putting  an  end  to  the  trade  if  he  thought  proper;  it 
inight  become  a  losing  concern.]  It  cannot  have  beeii  in- 
tended that  in  any  case  he  should  receive  the  money,  except 
upon  the  condition  of  restoring  it.  [Litlledah,  J.  It  is  one 
of  the  rules  laid  down  in  Comyns*s  Digest  (a),  that  in  con- 
struing the  condition  of  a  bond,  you  are  to  look  at  the 
intention  of  the  parties,  and  construe  liberally.]  According 
to  that  rule  of  construction,  the  defendant  would  be  at  all 
events  liable  to  pay  something.  There  is  nothing  to  shew 
that  he  was  not  to  pay  120/.  if  the*  trade  was  not  carried  on. 
To  say  that  if  the  party  does  not  carry  on  trade  the  bond 
shall  be  void,  would  be  to  introduce  another  condition. 
Tiie  defendant  has  not  shewn  that  he  has  performed  the 
conditions  of  the  bond,  and  therefore  the  penalty  is  legally 
forfeited.  The  bond  is  become  single.  The  question  as 
.  to  the  amount  which  he  is  liable  to  pay,  is  for  another 
jurisdiction.  Suppose  a  bond  by  A.  conditioned  to  pay 
600/.,  if  he  should  be  at  Rome  within  six  months,  and  he 
,  was  not  there: — [Paiteson,J.  Then  there  would  be  nothing 
^>  p^y.  It  would  be  a  promise  to  pay  upon  a  condition 
(p)  Obligation  (E.) 
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which  fails.]  The  Don-performatice  of  the  condition  would 
be  the  act  of  the  party  himself^  and  therefore  it  is  submitted 
that  the  bond  would  still  be  in  force.  It  may  have  been 
the  intention^  by  the  introduction  of  the  clause  in  the  con- 
dition of  this  bond,  to  compel  the  party  to  carry  on  the 
trade. 


ifi6 


m^ 


BEsiivicie 

V. 

Swindells. 


Denman,  C.  J.— We  will  consider  of  it,  and  then  Say 
whether  mre  wish  to  hear  Mr.  Wightman  in  reply. 

Wighiman,  on  a  subsequent  day,  in  reply.  The  money 
is  not  to  be  paid  unless  the  business  is  carried  on.  '  Th^ 
expression  "  if  then  carried  on/'  overrides  the  whole  of  the 
condition.  The  plaintiff  cannot  assign  a  breach  of  this 
condition.  He  can  only  treat  it  as  a  single  bill,  and  it  iS 
Said  to  be  such.  There  are  only  a  few  cases  in  which  a 
bond  ^ith  a  condition  can  be  treated  as  a  single  bill.  It  i^ 
so  where  the  condition  is  insensible  or  impossible,  or  has  be<^ 
come  so  by  the  act  of  the  obligor.  This  is  not  one  of  those 
cases.  If  fraud  on  the  part  of  the  obligor  had  been  sug- 
gested here,  the  case  might  have  been  different,  but  there 
is  no  suggestion  of  the  kind.  It  was  obviously  the  inten- 
tion that  the  widow  should  have  the  benefit  of  the  trade  for 
her  life,  and  that  after  her  death  her  husband  should  hav^ 
the  wholei  subject,  in  such  event,  to  the  payment  of  a  sum 
of  money  to  the  children,  proportioned  to  the  value  of  the 
business  at  the  wife's  death;  but  it  does  not  follow  that  the 
trade  was  to  be  carried  on  at  all  events.  It  is  said  that  if 
a  party  bound  himself  to  pay  a  sum  of  money  if  he  should 
go  to  York  or  Rome,  it  would  be  incumbent  on  him  to  go 
to  York^  and  that  otherwise  the  penalty  would  be  forfeited* 
That  is  not  so,  for  if  the  obligor  did  not  go  to  York  ok* 
Rome,  there  would  be  a  defeazance  of  the  condition. 

Dbkman,  C.  J. — It  is  impossible  to  say  that  this  is  k 
ttear  case  for  either  side,  because  the  condition  is  most 
obscurely  worded.  It  seems  to  me^  however,  that  the 
obligor  bad  full  discretion  to  cease  ctutying  oti  the  business  i 
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1894.        aqd  indeed  it  is  not  clear  that  the  ceasing  to  carry  on  tbe 

^^^^      trade  was  the  act  of  the  defendant;  therefore^  I  think,  our 
9aswicK  .        . 

ti,  first  impression  was  correct.    We  do  no  injustice,  and  v}o« 

SiiivPKW«  ii|(^  uo  rule  of  law  in  saying,  that  the  defendant  is  dis- 
charged from  his  liability  to  pay,  by  an  event  happening 
without  fault  on  his  part. 

LiTTLEDALB,  J* — I  entirely  agrect  The  trade  may  have 
been  put  ai|  end  to  by  the  act  of  the  obligee,  or  by  some 
other  cause,  ludependent  of  the  obligor.  I  do  not  think  that 
upon  this  condition  the  obligor  was  bpund  to  carry  on  the 
trade. 

Taunton,  J. — The  payment  of  money  under  this  con* 
dition  is  made  to  depend  upon  tbe  state  of  the  stock  in 
tr9de  at  the  time  of  taking  an  account  of  it,  If  upon  an 
account  of  the  stock  in  trade  of  the  business,  **  if  then  <:ar-r 
ried  oq,"  shall  amount  to  400/.,  then  so  much  is  to  be  paidi 
if  less,  then  120/.  The  plea  states  that  the  defendant 
retired  from  and  ceased  to  carry  on  tbe  trade,  and  that  at 
the  time  of  the  wife's  death  he  had  not  any  stock  in  trade 
in  the  business,  and  that  no  account  of  the  stock  in  trade 
and  effects  mentioned  in  the  condition  was  qt  oouM  ba 
Xaken  at  the  time  of  the  wife's  death.  1  am  by  no  means 
satisfied  that  the  circumstance  of  its  being  impossible  to 
take  an  account  of  the  stock  in  trade  renders  the  bond 
single.  I  do  not  see  why  we  are  to  infer  that  it  was  owing 
to  the  improper  act  of  the  defendant  that  the  trade  was  not 
continued. 

Patteson,  J. — I  think  tbe  defendant  is  entitled  to  our 
judgment|  according  to  our  first  impression.  The  condition 
is  an  agreement  between  the  parties^  to  be  construed  lik^ 
any  other  agreemeijt,  by  looking  at  the  four  comers  of  it. 
}Af.  Follett  BVLid  it  would  be  absurd  to  have  a  bond,  the 
isonditipq  of  which  is  to  be  in  the  option  of  the  ob%or  to 
b^in  i|  situation  to  perform  or  not;  but  be  did  pot  deujf 
.thfit  if  there  hsd  beep  w  agreement  to  that  effect,  the  bon^ 
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migbt  8o  operate.    The  question  U,  what  is  the  agreement        1834. 
between  the  parties.     I  think  it  was  in  the  option  of  the      ^^"""^^^ 
partjf  to  put  an  end  to  the  trade,  if  he  thought  proper  to  do  v. 

so.  It  was,  I  think,  clearly  not  the  intention  of  the  parties  ^^JW'^^^w. 
to  agree  that  the  obligor  should  carry  on  the  trade,  at  all 
events.  It  is  agreed  that  if  he  does  carry  on  the  trad^> 
with  a  stock  of  the  value  of  400/.,  be  shall  pay  300/,;  and 
if  less,  less.  So  that  it  is  quite  clear  that  he  has  the  powei* 
to  diminiih  the  amount  of  the  stock,  and  yet  it  is  contended 
that  he  has  no  power  to  destroy  it  altogether*  I  think  it  is 
a  perfectly  clear  case. 

Judgment  for  the  defendant. 


Thompson  and  another  v.  James  Percival  and 
Charles  Percival* 

Assumpsit  for  goods  sold  and  delivered.     Plea,  by  A,  and  B.  be^ 

Jam€9  Percival,  bankruptcy,  on  which  a  nolle  prosequi  was  ^fre^reT'^nd 

entered ;  Charla  pleaded  the  general  issue.     On  the  trial  -B-  continues 

before  Denmau,  C.  J.,  the  following  facts  appeared : —         having  the 

The  defendants   were   partners   until  2Sd    December,  ^f^^^'^^i^ 

I899»wben  an  advertisement  was  inserted  in  the  London  a  creditor,  be- 

Gaaettet  announcing  the  dissolution  of  the   partnership,  [j^lt^he  must  ' 

**  and  that  the  business  wouU  be  carried  on  by  Jamti  P.,  look  for  (my- 

who  would  receive  and  pay  all  debts.'*    The  chief  part  of  ^^°^^  draws  a 

the  goods  in  question  were  delivered  before  the  dissolution ;  ^^}^  ^^  ^^'  „ 

change  on  Jo. 
Other  part,  to  the  value  of  ISA  \^.6d,,  was  ordered  by  for  his  debt. 

J0m€i  P.  after  the  ««d  December,     It  did  not  appear  that  Juhonoured 

the  plaintiffs  had  atiy  notice  of  the  dissolution,  either  at  the  and  C.  gives 

time  of  ifie  order,  or  at  the  time  of  the  delivery,    On  the  ^^fa^t?"^' 

dissoluttoni  effects  were  left  in  the  hands  of  Jamei  P.  suf-  raise  a  ques- 

is  •     ^  -  .  .1.1,  tion  for  the 

ficient  to  pay  the  partnership  debts.  jury,  whether 

there  was  not 
an  agreement  between  £.  and  C.  that  C.  should  accept  B.as  his  sole  debtor,  and  should 
lake  the  bill  of  eidiange  from  biro  alone,  by  way  ot  satisfiiction  (or  tbe  debt  due  from 
both. 

Such  «■  egreement,  fbltowed  by  the  receipt  of  the  bill  from  B.  would  be  a  good  de« 
fence  by  way  of  aoooid  and  saibiaction,  in  an  action  by  C.  against  A,  and  D.  joinUy. 
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In  the  beginning  of  18S0,  the  plaintiffs*  collector  applied 
for  the  balance  to  James  P.,  who  told  him  that  Charlesknew 
nothing  of  those  transactions,  and  that  the  plaintiffs  must 
look  to  him  (Janies)  alone.  The  plaintiffs  afterwards  drew 
a  bill  on  James  P.  at  three  months  for  the  mixed  amount, 
which  was  accepted  by  James  P.,  and  afterwards  disho- 
noured, and  the  plaintiffs  gave  him  time  to  pay,  but  after- 
wards brought  the  present  action. 

Upon  these  facts  a  verdict  was  taken  for  the  full  amount, 
with  leave  to  move  for  a  nonsuit,  if  the  Court  should  be  of 
opinion  that  the  plaintiffs  had  discharged  Charles  P.  from 
the  debt  (a).  In  Easter  term,  1833,  Campbell,  S.  G.  ob- 
tained a  rule  nisi  to  set  aside  the  verdict,  and  enter  a  non- 
suit, or  to  reduce  the  verdict  to  13/.  I2s.  6(1, ;  against  which, 
in  Michaelmas  term  last. 


First  point : 
Whetlier  re- 
tiriiij;  partner 
discharged. 


Sir  J.  Scarlett  and  Chilton  shewed  cause.  As  to  the 
nonsuit,  the  question  in  this  case  is,  whether  the  retiring 
partner  is  discharged.  Both  partners  were  debtors  to  the 
plaintiffs,  and  if  one  bad  given  a  promissory  note  which  had 
been  dishonoured,  the  other  partner  would  not  have  been 
discharged  from  payment  of  the  debt.  In  David  v.  Ellice{b\ 
it  appeared  that  the  defendant  was  in  partnership  with  two 
other  persons.  He  retired  from  the  firm,  and  notice  of  that 
circumstance  was  given  to  the  plaintiff,  who  v^as  a  Creditor 
of  the  firm.  The  plaintiff  continued  to  transact  business 
with  the  new  firm  ;  the  balance  due  from  the  old  firm  was 
transferred  to  the  account  of  the  new  firm,  and  the  creditor 
assented  to  this,  drew  a  bill  of  exchange  for,  and  actually 
received  from  them  a  part  of  the  balance.  Yet  it  Was  held 
that  the  defendant  continued  liable.  That  decision  pro- 
teeded  upon  the  principle,  that  the  giving  of  a  bill  of  eic- 
change  by  one  of  two  debtors  does  not  absolve  the  other. 
Here,  goods  are  sold  to  two,  &nd  a  bill  of  exchange  is  giveli 


(a)  The  facts  were  admitted. 
The  counsel  for  tlie  plaintiff  were 
absent,  and  the  cause  on  behalfof 
the  plaintiff  was  conducted  by  Mr^ 


James  M.  Taylof;  the  attorney  in 
the  suit. 

(b)   7  Dowl.  &   Ryl.   690 1   5 
Barn.  &  Cre8sw<  196) 
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by  one.     [Parke,  J.  There  is  somethlhg  more  than  that. 
The  creditor  xras  told  he  must  draw  on  the  continuing     _ 

XHOMPSON 

partner  alone.]    There  is  no  agreement  to  discharge  the  9, 

Other  party,  though  the  creditor  was  to  look  in  the  first  in»  P«»cival. 
stance  to  the  continuing  partner.  [Parke,  J.  That  surety 
is  strong  evidence  of  an  agreement.]  David  v.  Ellice  is 
touch  stronger  than  this.  [Parke,  J.  It  is,  but  I  believe  I 
speak  the  opinion  of  some  other  judges,  when  I  say  that  I 
think  that  decision  is  not  very  satisfactory.  Suppose  the 
parties  had  met  together,  and  it  had  been  agreed  that  the 
creditor  should  ^accept  the  continuing  partner  as  his  cre- 
ditor?] There  would  have  been  no  consideration  to  sustain 
such  an  agreement.  The  transfer  of  funds  from  the  one  to 
the  other  would  not  constitute  a  consideration.  The  retiring 
partner  might  have  taken  the  whole. funds  away  with  him. 
If,  in  the  case  proposed,  this  stipulation  was  superadded, 
that  the  continuing  partner  should  employ  the  plaintiff,  then 
the  agreement  Would  be  valid.  There  Was  no  evidence  in 
this  Case  of  any  agreement  to  relieve  the  retiring  partnet- 
from  liability.  In  Lodge  v.  Dicasia),  upon  the  dissolution 
of  a  partnership,  it  was  agreed  between  the  partners  that 
one  of  them  should  take  upon  himself  to  discharge  a  debt  to 
I1  creditor :  he  was  informed  of  this  arrangement,  and  agreed 
to  exonerate  the  other  partner  from  all  responsibility,  yet 
the  Court  held  that,  notwithstanding  this  agreement^  both 
partners  were  liable  for  the  debt;  Robinson  v.  Read(b). 
The  circumstance  of  the  creditors  having  given  time  to  one 
of  the  partners,  will  not,  ad  in  a  case  of  principal  and  surety, 
discharge  the  other;  Bedford  y.  Deakin{c),  Walter^  v. 
Smith  (d). 

As  to  that  part  of  th6  rule  which  relates  to  the  reduction  Second  point: 
bf  the  damages.    lit  Fox  v.  Hantmry  (e),  it  in  said  by  Lord  2i£„f  ^'^ 

(a)  3  Bam.  &  Aid.  611.  Stark.  N.  P.  C.  178. 

(^)  4  Mann.  &  Ayl.   349;  9  (d)  li  darn.  &  AdoL  680. 

barn,  k  Cressi^.  449.  (e)  Cowp.  449. 

(c)  2  6am.  &  Alders.  2 17  j  3 
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1SS4.        M^nffieU,  C.  J.,  ^  If  partners  dissolve  their  partnership^ 

J^^"^^      they  who  deal  with  either,  without  notice  of  such  dissolu- 

^.  tiouy  have  a  right  against  both/'    Notice  in  the  Gaaette  is 

Pf«€iv4iw    j^i  notice  to  a  customer  ef  the  firm ;  Graham  v.  Hope(a\ 

Garham  v.  TiQmp$an  (b).    There  was  notice  in  the  Gaaette 

on  the  £4d  of  December,  but  there  is  no  evide^e  ^t  the 

plaintiff  was  aware  of  the  dissolutioni  until  after  the  last 

portion  of  goods  had  been  ordered  and  delivered. 

C^mpbeil,  S,  G.,  and  Hoggins,  contri.  Lo4gi  v«  Diem 
proceeded  on  the  ground  that  there  was  no  consideration  $ 
and  this  is  apparent  from  Mr.  Justice  Bayley*9  judgment 
Here,  there  is  a  consideration  for  the  agretaient  to  eione- 
rate  the  retiri|^(  partner.  A  consideration  may  be  either  a 
detriment  to  the  party  premising,  or  an  advantage  to  the 
party  to  whom  the  promise  is  made.  Chatle*  P*$  in 
this  case,  was  lulled  mto  security  by  the  time  given  to 
Jame$  P,  Had  the  demand  been  made  upon  the  retiring 
partner,  he  might  have  withdrawn  the  partnership  funds 
from  the  possession  of  the  continuing  partner.  David  v« 
EUice  is  said  not  to  be  satisfactory.  In  Bedford  v.  DeakiH^ 
there  was  no  agreement  to  exonerate  the  firm*  Robim^n 
V.  Read  proceeded  upon  the  want  of  consideration.  This 
is  evident  from  the  first  sentence  in  Lord  Ti^it^ereien's  judg- 
ment, in  which  his  lordship  says,  '^  It  doet  not  appear  that 
the  defendant  sustained  any  injury  in  consequence  of  the 
plaintiffs  having  taken  the  bill  from  Edmund  Read"  If  a 
jMrty  voluntarily,  and  for  his  own  convenience,  takes  a  bill 
of  exchange  from  one  of  two  debtors,  he  diseharges  the 
other  ;  Strong  v.  Hart  (c).  That  is  the  case  here.  fVj^aii 
V.  Marquii  of  Hertford  {d),  Reed  v.  White  {e),'und  E^ns 
v« />rt<9i»oiid(/'),  are  authorities  to  shew  expressly  that  by 


(a)  Peaks,  N.  P.  C.  154.  (<0  3  East^  147. 

lb)  Ibid.  42  b.  (e)  5  Esp.  N.  P.  C.  ISS 

(c)  9  Dowl.  &  Ryl.  189  ;  6         (f)^  Esp.  N.  P.  C  89. 
Bam.  &  Cress.  160. 
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taking  a  bill  from  the  continuing  partner^  and  giving  bim 
time,  the  retiring  partner  is  discharged. 

DsNMAN,  C.  J.— It  struck  me  at  the  trial  that  this  was 
no  discbarge.  I  understand  that  a  case  upon  the  same 
point  is  now  pending  in  the  Exchequer*  We  wHl  therefore 
take  time  to  consider. 

Cur,  adv.vulU 
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iaa4. 


TaoMPioir 
Pmcxvai; 


Dknman,  C.  J.,  in  the  course  of  this  term,  delivered  the 
judgment  of  the  Court. 

The  Lord  Chief  Justicei  after  stating  the  facts  of  the  cas^^ 
and  in  the  course  of  that  statement  observing,  that  as  it  did 
not  appear  that  the  plaintiff  had  any  notice  of  the  dissolutioi^ 
either  at  the  time  of  the  order  or  delivery  of  the  goods,  there 
was  no  clifference  between  that  part  of  the  debt  which  wa^ 
contracted  before,  and  that  which  was  contracted  after  the 
dissolution,  proceeded  as  follows : 

The  case  was  argued  in  Michaelmas  term,  before  my 
brothers  Parke,  TautUon,  Patteson,  and  myself. 

It  appears  to  us  that  the  facts  proved  raised  a  question 
far  the  jury,  whether  it  was  agreed  between  the  plaintiffs 
and  Jwnes  Percival,  that  the  former  should  accept  the  latter 
as  their  sole  debtor,  and  should  take  the  bill  of  exchange 
accepted  by  bim  alone  by  way  of  satisfaction  for  the  debt 
due  from  both.  If  it  was  so  agreed,  we  think  that  the 
agreement  and  receipt  of  the  bill  would  be  a  good  answer 
on  the  part  of  Charley  Percival  to  this  demand,  by  way  of 
accord  and  satisfaction.  It  is  not  necessary  to  determine 
whether  the  assent  of  ChHrU$  to  this  agreement  was  oeces- 
saryj  in  order  to  give  it  such  an  operation;  because,  if  it 
•was,  there  is  evidence  of  a  delegiition  by  Charles  to  Janrn, 
to  niake  such  an  agreement,  for  Jame$  had  the  partnership 
effects  left  ii|  his  hands,  and  was  to  pay  all  the  partnership 
debts. 

It  cannot  be  doubted  but  that  if  a  chattel  of  any  kind 
had  beeo^  by  the  agreement  of  the  plaintiffs  and  both  the 
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•18S4.        defendaiiU,  given  and  accepted  in  satisfaction  of  the  debt, 
it  would  have  been  a  good  discharge.     It  is  not  required 
V,  that  the  chattel  shall  be  of  equal  value,  for  the  party  receiv- 

PfiRCivAL.  jpg  jj  jg  always  taken  to  be  the  best  judge  of  that  in  matters 
of  uncertain  value ;  Andrew  v.  Bougheif{a).  Nor  can  it  be 
questioned,  but  that  the  bill  of  exchange  of  third  persons 
given  and  accepted  in  satisfaction  of*  the  debt,  would  be  a 
good  discharge.  But  it  is  contended  that  the  acceptance  of 
a  bill  of  exchange  by  one  of  two  debtors  cannot  be  a  good 
satisfaction,  because  the  creditor  gets  nothing  which  he  had 
not  before.  The  written  security,  however,  which  was 
negotiable  and  transferrable,  is  of  itself  something  different 
from  that  which  he  had  before ;  and  many  cases  may  be 
conceived  in  which  the  sole  liability  of  one  of  two  debtors 
may  be  more  beneficial  than  the  joint  liability  of  two,  either 
in  respect  of  the  solvency  of  the  parties,  or  the  convenience 
of  the  remedy,  as  in  cases  of  bankruptcy,  or  survivorship,  of 
in  various  other  ways :  and  whether  it  was  actually  more 
beneficial  in  each  particular  case,  cannot  be  made  the  Sub- 
ject of  inquiry. 

The  cases  of  Lodge  v.  Dicas{b),  and  David  v.  EUi€e{c^, 
are  said  to  be  authorities  against  this  view  of  the  law.'  In 
the  former,  however,  no  new  negotiable  security  was  given; 
nor  does  the  difference  between  the  joint  liability  of  two, 
and  the  separate  liability  of  one,  appear  to  have  been 
brought  under  the  consideration  of  the  Court.  In  the 
latter,  no  bill  of  exchange  was  given  ;  and  that  decision,  on 
consideration,  is  not  altogether  satisfactory  to  us.  We 
cannot  but  think  that  there  was  abundant  evidence  in  that 
case  to  go  to  a  jury,  (and  upon  which  the  Court  might  have 
decided,)  of  the  payment  of  the  old  debts  by  Inglis,  EUice, 
<&  Co.  to  the  plaintiff,  and  a  new  loan  to  the  new  firm; 
which  might  have  been  as  well  effected  by  a  transfer  of 
account,  by  mutual .  consent,  as  by  actual  payment  of 
money. 

(a)  T>yer,  75  a.  (c)  Ante,  168. 

(5)  Ante,  160. 


.  Percivai.. 
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The  cases  of  Evans  v.   Drummond(a\  and   Read  v.        1834. 
White  (6),  are  authorities  the  other  way.     In  the  former,     Thompson 
Lord  Kenyan  points  out  forcibly  the  altered  relation  of  the     ^    v. 
parties — by  the  substitution  of  the  bill  of  the  remaining 
partner  for  that  of  the  firm;  and  it  is  difficult  to  see  on 
what  ground  he  decided  the  case,  unless  upon  this,  viz. 
that  such  substitution^  under  an  agreement,  operated  as  a 
satisfaction  as  far  as  regarded  the  retiring  partner ;  and  in 
Read  v.  White,  Lord  Ellenborough  acted  upon   that  au- 
thorityi  and  so  directed  a  special  jury  of  merchants,  who 
entirely  agreed  with  him. 

These  cases  were  afterwards  brought  to  the  notice  of 
Lord  Ellenborough,  who  expressed  his  approbation  of 
them,  Bedford  v.  Deakin{c)f  (which  was  also  before  the 
Court  in  2  Barn,  ^  Aid,  S  10(d);  that  case,  however,  was 
distinguished  from  them,  because  the  creditor  there  ex* 
pressly  reserved  the  liability  of  the  original  debtors. 

If,  therefore,  the  plaintiffs  in  this  case  did  expressly 
agree  to  take,  and  did  take,  the  separate  bill  of  exchange 
of  James  Percivai  in  satisfaction  of  the  joint  debt,  we  are 
of  opinion  that  his  so  doing  amounted  to  a  discharge  of 
Charles. 

No  point  was  expressly  made  at  the  trial  as  to  the  proof 
of  such  agreement,  nor  was  it  required  that  the  question 
should  be  put  specifically  to  the  jury.  We  think  that  this 
ought  to  be  done,  and,  consequently,  the  rule  must  be 
made  absolute  for  a  new  trial. 

Rule  absolute  for  a  new  trial  (e). 

(a)  4  Esp.  N.  P.  C  .89 ;  ante,  (d)  Ante,  169, 170. 

170.  (e)  And  see  Smith  v.  D<  Silva, 

(6)  5  Etp.  N.  P.  C.  192;  ante,  Cowp.  469;  Malkinv.  Vickerttaff, 

170.  3  Barn.  &  Aid.  89. 

(e)  9  Stark.  N.  P.  C.  178. 
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1884* 
*^"^'  Hays  v.  Trotter. 

Backhovsb  and  others  v.  Trottbr. 

itomey^^^^^^^^  •^LEXANDER,  in  the  early  part  of  this  term,  obtained 

ing  delivered  a  rule  in  the  behalf  of  the  defen4ant,  calling  upon  Mr. 

to  his  client  »  i        i   r     j       »  i  «      t  • 

his  bill  of  JLowrei/,  the  defendant  s  attorney,  to  shew  cause  why  his 

co8t8,from  IjJii  g^ould  Hot  be  referred  back  to  the  master,  and  why  the 
which  more  ^         . 

thau  one-sixth  master  should  not  allow  to  the  defendant  the  costs  of  taxa- 

camiot  after-    *'^°'  upon  affidavits  stating  the  following  facts:  — 
wards  alter  The  defendant  being  sued  by  Backhouse  and  Company, 

tion  Cy'i^ding  ^^^  being  advised  that  it  was  necessary  for  him  to  pay 
on  both  sides  43/,  i,^  int^  Court,  gave  to  Mr.  Lowrey  50/.  out  of  which 
of  the  account  ^r.t   ^     -  .    r^  i-  t   .  i-     •      i- 4 

a  sum  received  he  was  to  pay  48/.  Is.  mto  Court,  which  he  accordmgly  did. 

bjr  him  from      ^^  ^^der  for  the  taxation  of  Mr.  Lowrey's  bill  of  costs  in 

his  chent  and  ,  .  ,        "^^ 

paid  into  the  above  actions  having  been  obtained  m  last  November, 

Court.  jjj^  master  struck  off  from  the  bill,  (the  debet  side  of  which 

amounted  to  138/.  I85.  5tf.,)  the  sum  of  28/.  &.  "^d.^  which 
being  more  than  one-sixth  of  the  whole,  he  taxed  the  costs 
of  taxation  at  6/.  Is.  4(2.,  and  in  his  allocatur  deducted 
the  same  from  the  balance  due  to  Mr.  Lowrey.  In  the  bill 
of  Mr.  Lowrey  no  notice  had  been  taken  of  the  sum  of  50/. 
received,  or  48/.  Is.  paid,  or  of  the  balance  of  1/.  19s.;  but 
it  was  agreed  during  the  taxation,  that  the  1/.  19^.  should 
be  placed  to  the  credit  of  the  defendant.  After  the  alloca- 
tur to  the  effect  mentioned  had  been  signed  by  the  master, 
he  having  called  the  defendant's  agent  before  him^  per- 
mitted the  sum  of  48/.  1^.,  paid  into  Court,  to  be  in- 
serted in  Mr.  Loiorey's  bill,  (although  this  proceeding 
was  objected  to,)  and  allowed  it  as  a  disbursement  in  the 
cause  of  Backhouse  v.  Trotter*  The  master  then  made 
a  new  allocatur,  in  which  the  bill  delivered  was  stated  to 
be  187/.  14s.  5d.,  and  the  amount  taxed  of  28/.  6s.  Sd.^  as 
before,  which,  not  being  equal  to  one-sixth  of  the  amended 
bill,  he  refused  to  allow  to  the  defendant  the  costs  of  the 
taxation. 

Cresswell  now  shewed  cause.    The  bill  contained  the 
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disbursements  on  one  side  and  receipts  on  the  other*  It  is 
said  in  TidtTs  Practice,  upon  the  authority  of  the  case  of 
Hindle  ▼•  Shackleton  (a),  that  "  if  a  client  in  the  course  of 
a  cause  advance  money  to  his  attorney  for  specific  dis* 
bunements  in  a  cause^  those  disbursements  must  never* 
Iheiess  be  included  in  the  bill  of  cost^»  Therefore,  whefe 
a  sum  was  deducted  upon  taxation  less  than  one*sixth  of 
the  amount  of  the  bill  delivered,  including  those  disburse^ 
ments,  the  Court  of  Common  Pleas  ordered  the  client  to 
pay  the  costs  of  the  taxation."  (^)  Hirtdle  v<  Shticklefm  is 
expressly  in  point.  It  is  apprehended  that  there  can  b«  no 
doubt  but  that  a  payment  of  money  into  Court  io  tha 
course  of  a  cause  is  a  taxable  item,  such  as  to  make  it  in- 
cumbent on  the  attorney  to  include  it  in  the  bill  to  b«  deli* 
vered  a  month  before  action  brought.  The  defendant 
cannot  say  that  the  SOL  was  given  as  a  Specific  sum  for 
a  specific  purpose.  It  was  given  because  the  attorney  had 
to  pay  money  into  Court,  but  not  to  be  applied  to  that 
apecific purpose.  [De/inMfit,  C.J.  We  are  disposed  to  agree 
with  you.  Alexander,  It  was  decided  otherwise  lately  in  the 
Court  of  Exchequer.  Denman,  C.  J.  Theti,  Mr.  Creismell^ 
we  must  hear  you  out.]  There  appears  to  be  no  substan* 
tial  distinction  whatever  between  this  case  and  that  of 
Hindle  ▼•  Skackktm. 


in 


1&34. 


Alexander,  contrA*  The  bill  as  originally  delivered  did 
not  include  the  sum  in  question }  and  it  seems  difilcult  to 
vay,  that  an  item  introduced  in  consequence  of  a  mere 
afterthought,  as  in  this  Instance,  can  be  treated  as  a  part  of 
the  bill  delivered.  The  statute  2  Geo.  %  c.  id,  (made  per- 
petual by  the  SO  Geo.  2,  c.  19,)  requires  the  attorney  to 
deliver  a  bill  of  his  fees,  charges,  and  disbursements, 
m  month 'before  proceeding  to  recover  it ;  and  by  the  same 
statute  the  Court  is  authorixed  to  refer  "  the  said  bill''  to 
be  taxedi  It  follows,  therefore^  that  the  bill  to  be  taxed 
by  the  master  must  be  the  bill  delivered  to  the  client; 
'  (a)  1  TWunU  536.  (6)  9th  editioo,  336, 7. 
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and*  here  the  bill  delivered  did  not  contain  the  item  in  dis- 
pute. The  master  therefore  had  no  jurisdiction  as  to  that 
item.  Hindu  v.  Shackleton  is  distinguishable  from  the 
present  case*  There  the  money  was  given  to  be  disbursed 
in  fees  upon  briefs  which  had  been  delivered.  The  pre« 
paring  of  briefs^  and  the  payment  of  fees  upon  them  to 
counsel^  are  disbursements  necessarily  attendant  upon  the 
usual  course  of  a  cause,  but  it  is  otherwise  with  respect  to 
the  payment  of  money  into  Court.  In  Woollaston  v. 
Hudsoiif  which  was  decided  a  few  days  ago  in  the  Court 
of  Exchequer,  an  application  was  made  to  rescind  an  order 
of  Bolland,  B.  requiring  the  attorney  to  pay  the  costs  of 
taxation*  The  facts  were  precisely  like  the  present,  so  far 
as  it  was  necessary  to  raise  the  point  now  contended  for« 
On  the  argument,  Hindle  v.  Shackleton  was  cited  as  a  case 
in  point,  but  the  four  learned  Batons  decided  that  the 
items  in  question  were  not  *'  disbursements*'  in  the  usual 
course  of  the  cause.  [Taunton^i.  VVhat  is  meant  by  the 
usual  course  of  the  cause  ?  It  is  a  very  vague  term.] 
The  costs  attending  the  pleadings,  issue,  and  trial.  They 
also  said  that  the  payment  in  Hindle  v«  Shackleton  was 
essential  to  the  progress  of  the  cause,  and  such  as  the 
attorney  would  have  paid  if  he  had  not  received  the  money 
specifically  for  the  purpose.  That  observation^  will  not 
apply  here,  for  it  would  not  have  been  incumbent  on  the 
attorney  to  pay  money  into  Court,  unless  it  were  first  deli- 
vered to  him  for  the  purpose. 

The  Court  sent  a  message  to  the  Barons  of  the  Exche- 
quer to  inquire  concerning  their  decision  in  Woollaston  v. 
Hudson ;  and  afterwards 


DenmaK,  C.J.  said,  We  have  sent  to  the  Court  of  Ex- 
chequer, and  we  find  that  they  have  decided  the  point 
exactly  as  Mr.  Alexander  has  stated  it.  We  must  consider 
whether  or  not  this  rule  ought  to  be  made  absolute. 


Cuu  adv.  vtdt. 
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Dbnman^C.  J.  delivered  the  judgment  of  the  Court. 

Without  intending  to  lay  down  any  general  rule  upon  tKe 

subject,  we  think   that   under  the  circumstances  of  this  v. 

case  the  sum  of  481.  Is.  cannot  be  treated  as  an  item  in    Backbone 

the  bill.     After  the  attorney  had  delivered  a  bill  in  which  v. 

this    sum   was  not  included,  and  from  which  more  than  . 

'  ,       _    January  31. 

one-Sixth  had^  upon  taxation  been  struck  off,  we  think  it 
was  not  competent  to  him  to  add  to  it  this  sum  in  order  to 
make  the  bill  amount  to  more  than  six  times  the  sum  that 
had  been  taxed  off,  and  thus  to  protect  himself  from  the 
payment  of  costs. 

Rule  absolute. 


Fawcett  v.  Cash. 

Assumpsit  for  wages.    The  first  count  of  the  declara-  A  hiring  at 

tion  stated,  that  on  the  5th  March,  1832,  in  consideration  that  roonth^isahii- 

the  plaintiff  would  enter  into  the  service  of  the  defendant,  ing  for  a  year. 

in  die  capacity  of  a  warehouseman,  at  a  salary  then  ag;reed  birfngliTthe 

upon  between  plaintiff  and  defendant  at  the  rate  of  !£/.  IO5.  absence  of 

per  month  for  the  first  year,  and  an  advance  afterwards  of  10/.  to  rebut  the 

a  year  until  the  salary  should  amount  to  180/.,  the  defendant  presumption, 

•'  ^    ''  ...  IS  to  be  pre- 

ttodertook  to  retain  and  employ  him  in  bis,  the  defendant*^,  sumed  to  have 

service  in  such  capacity  for  one  whole  year  from  the  day  ^^^  year?"^ 

aforesaid;  that  the  plaintiff  served  the  defendant  until  28th  A  clerk  hired 

January,  1833,  and  was  willing  to  continue  to  serve  for  the  month  for  the 

remainder  of  the  year  :  Yet  the  defendant  refused  to  suffer  fi«tyear,  to 
....  .  ,       •  1  ,•      advance  101. 

him   to   continue   in  bis  service,  and  without  cause  dis-  per  annum  un- 
charged him  therefrom:  By  means  whereof  &c.     The  se-  f^'go/'llT*^ 
cond  count  stated  an  agreement  to  employ  until  the  expira-  hired  for  at 
tion  of  six  months  after  notice  to  determine  the  service,  or  ®**  °"*  ^^^^' 
else  to  pay  a  proportionate  part  of  the  wages.    The  third  and 
fourth  counts  were  similar  to  the  second,  except  that  in  the 
thini  the  notice  was  stated  as  a  three  months*  notice,  in  the 
'  fourth,  reasonable  notice.     The  declaration  also  contained 
the  cointnon  indebitatus  counts.     Plea :  the  general  issue* 

VOL.  III.  N 
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1884.  At  the  trial  before  Denman, C.J.  at  the  LondoD  sittings 

after  Michaelmas  teroiy  1833,  it  appeared  that  the  plaintiff 
had,  on  5th  March,  1832»  entered  the  service  of  the  defend- 
ant, who  on  tliat  occasion  signed  the  following  memorandum 
of  agreement ; — 

"  W.  Cash  engages  to  pay  Thomas  Fawcttt  12/.  10s.  per 
month  for  the  first  year,  and  advance  10/.  per  annum  until 
the  salary  is  180/.'* 

"  From  3  mo.  5  (t.  e.  5th  March),  1832." 
I'fae  plaintiff  continued  in  the  defendant's  service  until 
the  middle  of  January,  1833,  when  he  was  discharged  by 
the  defendant.  The  plaintiff's  wages  had  been  paid 
monthly  up  to  the  5th  January,  1833.  This  action  was 
brought  in  Hilary  term,  1833,  to  recover  25/.,  being  the 
wages  of  12/.  10s.  a  month  from  5th  January  to  the  5tfa 
March,  ]  833,  the  time  at  which  a  hiring  for  a  year  finom 
the  date  of  the  agreement,  supposing  it  to  operate  as  such 
a  hiring,  would  expire.  Campbell,  S.  G.  for  the  defend- 
ant, contended  that  the  plaintiff  ought  to  be  nonsuited, 
for  tliat  the  four  special  counts  were  not  proved,  and  that 
the  action  was  brought  too  soon  to  entitle  the  plaintiff  to 
recover  on  a  general  indebitatus  count.  Sir  J.  Scarleii, 
for  the  plaintiff,  contended,  that  the  agreement  imported 
a  hiring  for  a  year,  and  that  therefore  the  first  count  was 
proved.  He  also  contended,  that  the  plaintiff  was  entitled 
to  recover  on  the  fourth  count  and  the  indebitatus  count. 
A  verdict  was  entered  by  consent  for  25/.  leave  being 
given  to  move  to  enter  a  nonsuit. 

Campbell,  S.  G.,  early  in  this  term,  moved  accordingly. 
The  verdict  was  entered  for  the  plaintiff  upon  the  first  count, 
which  stated  that  the  defendant  had  agreed  to  employ  the 
plaintiff  for  one  whole  year,  from  the  5th  of  March,  1832. 
The  agreement  which  was  given  in  evidence  does  not  sup- 
port that  allegation.  This  agreement  does  not  contem- 
plate that  the  hiring  shall,  under  all  circumstances,  contimie 
for  a  whole  year,  but  that  either  party  shall,  upon  reasoa- 
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able  notice,  be  at  liberty  to  put  an  end  to  the  relation  of  18S4. 
master  and  servant.  The  agreement  was  only  to  regulate 
the  amount  of  salary,  which  is  to  be  12/.  lOs.  monthly  for 
the  first  year,  and  10/.  a  year  in  addition,  until  it  amounted 
to  180/.,  which  would  be  in  the  fourth  year.  The  agree- 
ment, if  it  operated  as  a  hiring  for  one  year,  would  equally 
be  a  hiring  for  four  years;  but  it  was  clearly  not  intended 
to  be  a  hiring  for  four  years,  therefore  neither  is  it  for  one. 
[De//i7iaii,  C.  J.  The  plaintiff  went  also  upon  the  fourth 
count,  which  states  an  undertaking  to  employ  until  a  rea- 
sonable time  after  notice,  or  to  pay  a  proportionate  part  of 
the  wages  for  such  reasonable  period ;  and  also  upon  the 
indebitatus  count.]  Upon  the  indebitatus  count  he  could 
not  recover,  for  the  action  was  commenced  in  Hilary  term, 
1833,  which  commenced  on  the  11th,  and  ended  3 1st 
January,  1833;  neither  could  he  recover  upon  the  fourth 
count,  for  no  evidence  was  given  to  support  it.  With  re- 
gard to  domestic  servants,  it  is  certainly  pretty  well  esta- 
blished by  custom,  that  there  must  be  a  month's  notice  or 
a  month's  wages,  but  even  there  some  evidence  of  custom 
should  be  given.  Here,  no  evidence  of  custom  was  given. 
The  question  therefore  comes  back  to  the  first  count  only, 
and  is,  whether  there  is  an  absolute  hiring  for  a  year.  [Pa^- 
tesorifJ,  In  Becston  v.  Colly er  {a)  the  wages  were  to  be 
paid  monthly,  and  it  was  held  to  be  a  hiring  for  a  year. 
This  shews  that  the  circumstance  of  the  payments  being 
agreed  to  be  made  monthly,  does  not  negative  the  supposi- 
tion that  the  hiring  is  for  a  year.]  That  is  not  contended ; 
but  w*here  a  man  hires  a  clerk  to  serve  him  for  a  year  at  so 
much  wages,  that  does  not  bind  the  master  for  a  year. 
[Litiledale,J.  Where  there  is  a  general  hiring  paying  so 
much  per  month,  it  is  for  a  year,  unless  it  be  of  a  house 
in  a  town  where  there  is  a  custom  to  take  for  half  a  year, 
or  any  other  case  where  there  is  a  custom  which  contradicts 
the  general  presumption.     Patteson,3,  In  Beeston  v.  Col' 

(a)  13  B.  Moore,  559;  4  Bingh.  309. 

N  2 
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1834.        Iyer  it  18  laid  down  in  broad  terms^  that  a  general  hiring  of 
pa  clerk  was  a  hiring  for  a  year.] 


9. 

Cash. 


Denman^C.  J.— I  am  of  opinion  that  the  first  count 
was  proved.  If  the  contract  would  be  otherwise  for  one 
whole  year,  the  stipulation  that  the  salary  shall  be  advanced 
10/.  per  annum  until  the  salary  is  180/.,  certainly  does  not 
make  it  a  hiring  for  less  than  a  year. 

LiTTLEDALE,  J. — I  think  that  this  must  be  taken  as  a 
contract  for  one  year,  unless  there  be  some  rule  applicable 
to  clerks,  which  excepts  them  from  the  general  rule.  The 
agreement  is  to  pay  the  clerk  12/.  lOs.  per  month  for  the 
first  year,  and  an  advance  of  10/.  per  annum  until  the  salary 
is  180/.  The  whole  of  this  looks  as  if  it  was  a  contract 
for  a  year.  In  the  case  of  domestic  servants  the  rule  is  well 
established,  and  it  is  an  exception  to  the  general  rule. 
The  hiring  in  that  case  is  taken  to  be  according  to  the 
custom.  The  hiring  of  ready-furnished  lodgings  is  also  an 
exception  to  the  rule  by  custom.  There  is  no  custom 
proved  in  this  case,  and  the  hiring  roust  therefore  be  taken 
to  be  for  a  year. 

Taunton, J. — lam  of  the  same  opinion.  The  state- 
ment is,  as  I  understand  it,  that  the  defendant  undertook 
to  employ  the  plaintiff  as  a  clerk  for  one  whole  year. 
That  is  the  substance  of  the  first  count.  It  is  objected, 
that  there  was  no  proof  of  such  contract.  Now  this  is  the 
engagement: — "  W.  Cash  engages  to  pay  Thomas  Fawcett 
12/.  10s.  per  month  for  the  first  year,  and  advance  10/. 
per  annum  until  the  salary  is  1 80/."  This  reservation  of 
salary  certainly  implies  that  the  contract  is  to  last  for  more 
than  a  year.  We  need  not  consider  what  the  case  would 
have  been  if  the  cause  of  action  had  arisen  after  the  first 
year.  It  is  perfectly  clear  that  the  parties  intended  that 
the  plaintiff  should  continue  in  the  defendant's  service  at 
least  for  one  year;  therefore  the  contract  as  alleged  was 
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proved.     I  think,  also,  if  this  had  been  the  case  of  a  settle- 
ment, the  contract  would  have  proved  a  yearly  hiring. 

Patteson,  J. — This  is  not  the  case  of  a  domestic  ser- 
vant, where  the  contract  may  be  put  an  end*  to  by  paying 
a  month's  wages,  or  giving  a  month's  warning.  The  agree- 
ment either  relates  to  the  time  of  service,  or  it  does  not. 
If  it  does,  it  clearly  proves  a  hiring  for  a  year ;  if  it  does 
not,  then  this  is  a  general  hiring  falling  within  the  ordinary 
rule,  and  is  a  hiring  for  a  year.     Therefore  the  first  count 

was  proved. 

Rule  refused. 


Wrigley  V,  Smith  the  elder. 

Assumpsit  on  a  special  promise.     Plea:  the  general  Anaereemenc 

issue.     At  the  trial  of  this  cause  before  Gurney,  B.,  at  the  ^/fro^rif^ 

Lancashire  Spring  assizes,  1833,  it  appeared  that  the  de-  costs,  charges, 

fendant's  son  bad  been  arrested  for  35L,  and  the  plaintiff  ofhler  expenses 

bad,  at  the  request  of  the  defendant  (a),  and  upon  the  defend-  J^l'^ch  he  may 

9      1  •  •  t    .       .      1        .        ..    •        1      -iv.       m  incur  as  bail 

ant  s  depositmg  40/.  m  the  hands  of  the  sheriff  s  officer,  for  B.  requires 

become  bail  for  the  defendant's   son.     Upon   the  plain-  »« agreement 

■^  ^  ^  stamp,  under 

tiff's  coQsenting  to  allow  the  defendant  to  receive  back  from  55  Geo,  3, 

the  sheriff's  officer  the  40/.  so  deposited,  the  defendant  ^tofB.^and 

signed  the  following  undertaking  :  consequently 

**  I  the  undersigned  John  Smith,  the  elder,  do  hereby  o(^A^he\^ 

undertake  to  hold  harmless  and  indemnified  John  'Wrigley,  for  "nore  than 

i.      J  r  ,.  .  ,  .  «0/.,  though 

of  and  from  all  costs,  charges,  damages,  or  other  expenses  or  the  costs,  &c 

liability  which  may  be  incurred  by  him  or  arise,  owing  to  '"T^j[J^oJ,nt  ^ 

and  in  consideration  of  the  said  John  Wrigley  having  become  that  sum. 

bail  for  my  son,  the  above-named  defendant  in  this  action." 

(a)    The    consideration    being  Saand.  964.    The  omission  of  the 

pa$i  would  be  insufficient,  if  not  words,  ^  at  my  request,*'  appears 

founded  upon  a  precedent  rtque$i,  to  render  the  written  undertaking 

The  declaration   therefore  would  void;    Saunders  v.    Wakejkld,   4 

have  been  bad  ex  facie,  if  it  had  Barn.  &  Alders.  595. 
not  stated  such  a  request,  1  Wros. 
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183*. 


WaiCLET 
V, 

Smith  the 
elder. 
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This  instrumeot  was  unstamped. 

Certain  eitpenses  having  been  incurred  by  the  plaintiff  in 
and  about  the  surrendering  the  defendant's  son  to  the  castle 
at  Lancaster,  the  present  action  was  brought  It  was 
agreed  that  a  verdict  should  be  taken  for  9/v  subject  to  a 
motion  for  a  nonsuit,  upon  two  grounds;  first,  that  the 
agreement  should  have  been  stamped ;  and  secondly,  Uiat 
it  did  not  appear  to  be  upon  a  sufficient  consideration.  In 
the  following  Easter  term,  Biackburne,  for  the  defendant, 
obtained  a  rule  nisi  for  a  nonsuit  upon  these  grounds; 
against  which 

Alexander  now  shewed  cause.  First,  there  certainly  was 
a  sufficient  consideration  (a).  Secondly,  the  agreement  did 
not  require  to  be  stamped,  for  it  does  not  appear  that  the 
subject-matter  of  it  was  of  the  value  of  £0/.  The  Stamp 
Act  56  Geo.  3,  c.  184,  schedule  Part  1,  imposes  the  stamp 
duty  on  agreements  only  *'  where  the  matter  thereof  shall 
be  of  the  value  of  20/.  or  upwards."  In  Chadwick  v.  SUU{b)\t 
was  held,  that  a  memorandum  by  a  wharfinger,  of  the  receipt 
of  goods  to  be  shipped  in  a  particular  manner,  may  be 
given  in  evidence,  to  show  the  terms  in  which  they  were  re- 
ceived without  a  stamp,  although  the  value  of  the  goods 
was  580/ ;  the  wharfage  being  of  a  less  amount.  There  is 
nothing  here  on  the  face  of  the  instrument  to  shew  that  the 
costs  and  charges  from  which  the  plaintiff  was  indemnified 
would  amount  to  20/.  Latham  v.  Rutley(c),  in  which 
Chadwick  v.  Sills  was  cited,  is  to  the  same  effect.  So  also 
Doe  V.  Avis(d),  in  which  Lord  Tenterden  said,  that  the 
words  of  the  act  are  so  ambiguous,  that  the  party  objecting 
that  the  subjectrmatter  of  the  instrument  is  above  the  value 
of  20/.,  ought  to  make  out  the  affirmative.  Bayky,  J.,  in 
Orford  v.  Coles  (e),  made  observations  confirmatory  of  the 


(a)  Existing  in  fact,  and  stated 
in  the  declaration,  but  not  appa* 
rent  on  the  face  of  the  undertaking, 
and  therefore  not  susceptible  of 
proof. 


(b)  Ryan  &  Moody,  N.  P.  C. 
15. 

(c)  lb.  IS. 

{d)  2  Chitty's  Statutes,  964  n. 
(e)  2Stark.  N.  P.C.S5I. 
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remark  by  Lord  Ttnterden  in  the  last  case^  when  he  says, 
that  the  part  of  the  enactment  which  limited  the  operation 
of  the  clause  to  agreements^  the  subject-matter  of  which  is 
above  20/.,  supposed  that  the  value  of  the  contract  was 
meoiurable,  in  order  to  ascertain  whether  the  subject-matter 
did  or  did  not  amount  to  20/.  So  Rex  v.  Enderby{a). 
Here,  as  in  that  case^  there  is  nothing  to  shew  that  the 
subject-matter  exceeds  the  value  of  20/.  [Taunton,  J. 
For  what  amount  was  the  party  arrested  ?  It  must  have 
been  for  20/.  at  the  least,  in  order  to  make  it  a  legal  arrest.] 
If  the  arrest  had  been  the  subject-matter,  this  would  have 
been  an  answer ;  but  although  the  arrest  must  have  been  for 
20/.,  it  does  not  follow  that  the  value  of  the  subject-matter 
of  this  agreement  amounted  to  20/. 
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1834. 


Wbioley 

V. 

Smith  the 
elder. 


Blackbume,  contri.  The  liability  which  the  plaintiff 
took  upon  himself  by  becoming  bail,  is  the  subject-matter  of 
this  agreement,  and  clearly  exceeds  20/.  [Patteson,  J.  The 
agreement  is  to  indemnify  from  all  costs,  charges,  damages, 
or  other  expenses  or  liability  which  may  be  incurred  or 
arise,  owing  to  the  party^  having  become  bail.  One  of 
these  is  the  charge  of  paying,  or  the  liability  to  pay  the 
debi.^ 

Dbnman,  C.  J. — The  amount  for  which  the  defendant 
agrees  to  indemnify  the  plaintiff  is  unliquidated ;  but  the 
agreement  cannot,  I  think,  be  said  to  refer  to  any  thing  but 
the  costs  and  charges  in  the  action  depending,  which  was 
for  a  sum  exceeding  20/. 

Rule  absolute  (6). 


(a)  SBani.ftAdol.i05. 

(6)  A  contTRCt  which,  at  the 
time  it  is  entered  into,  is  contem- 
plated by  the  parties  as  an  engage- 
■leqt  not  to  be  completed  within 
the  year,  must  be  in  writing,  as 


falling  within  the  4th  section  of 
the  Statute  of  Frauds,  (89  Car.  2,. 
c.  3,)  though  such  contract  be  in 
fact  completed  within  that  period, 
Boydell  V.  Dfimummd,  U  £asc». 
142. 
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1834. 

The  King  v.  William  Henry  Allen,  Gent  one  &c. 

A  mandamus  JeSSOPP,  in  a  former  term,  obtained  a  rule  calling 
compel  a  par-  up^^  ^^e  defendant  to  shew  cause  why  a  mandamus  should 

ty  who  has       not  issue,  directing  him  to  attend  before  the  masters  of  the 

been  elected 

principal  of  an  Bench  of  the  Inner  Temple,  on  such  day  as  tliey  might 

Inn  of  Chan-  appoint,  and  take  with  him  the  rules  and  regulations  of  the 
before  the  Honourable  Society  of  Clifford*s  Inn,  to  enable  the  said 
the^Innlf"  masters  of  the  Bench  to  decide  upon  the  validity  of  his 
Court  towhich  election  to  the  office  of  principal  of  that  society.  The  rule 
Chancery  is  ^^^  obtained  upon  an  affidavit  of  Mr.  Jessopp,  which  set 
attached,  for  q^i^  ^^^  verified  the  facts  of,  a  petition  which  he  had  pre- 
the  purpose  of  '^  i-    ■      t*       •      /.    • 

enabling  such    sented  to  the  treasurer  and  masters  of  the  Bench  of  the 

^c^ide^u**^!!  Inner  Temple;  which  petition  contained  a  statement  in 
the  validity  of  substance  as  follows  : 

unl^s  U*be'  Clifford's  Inn  is  one  of  the  most  ancient  Inns  of  Chan- 

shewn  that  the  eery,  and  has  from  the  earliest  period  been  subordinate  to 
sach  Inn  of  ^^e  Benchers  of  the  Inner  Temple.  It  is  under  the  go- 
Court  have  on  vemment  of  a  principal  and  twelve  ancients  or  rules,  who, 
some  former  .  . 

occasion  exer-  at  parliaments  holden  m  the  parliament  chamber  of  the 

Jurbdiction  tit  8^^*®'y>  ^^^^  ^^^^  accustomed  to  make  rules  and  regula- 
invitum,  tions  for  the  due  government  of  the  inn  and  its  members. 

At  the  period  of  keeping  commons  within  the  inn,  the 
principal  and  rules  of  the  society  assemble  at  the  senior 
table  in  the  hall  of  the  society,  and  the  fellows  or  members 
not  being  of  the  degree  of  ancients  or  rules,  assemble  at 
the  junior  table  of  the  same  hall. 

The  petition  set  out  the  modes  of  and  requisites  to  a 
person  becoming  a  fellow  or  member  of  the  junior  table  of 
the  inn,  or  being  such  fellow,  the  modes  of  and  requisites  to 
his  becoming  one  of  the  ancients  or  rules  of  the  society,  as 
declared  by  declaratory  laws  made  at  parliaments  respec- 
tively held  in  June  1822,  and  December,  1818. 

13th  May,  1833,  a  meeting  of  the  rules  and  fellovi^s  of 
the  Society  of  Clifford's  Inn'^^Was  held  in  their  hall,  pursuant 
to  notice  and  ancient  custom,  to  elect  a  principal  from 
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amongAt  the  rules,  when  Mr.  Jessopp  and  Mr.  Allen  were.        18S4. 
proposed  and  seconded  as  proper  persons  to  fill  the  office,     fu   r    ^ 
Mr.  Jessopp  objected  that  Mr.  Allen  was  not  qualified  to  v. 

fill  the  office  of  principal  but  the  election  was  proceeded 
with,  and  decided  in  favour  of  Mr.  Allen. 

The  petition  then  stated  various  grounds  upon  which  it 
was  submitted  to  the  Benchers  of  the  Inner  Temple  that 
Mr.  Allen  was  not  qualified  to  be  principal  of  the  society, 
and  which  grounds  were  a  non-compliance,  in  several  re- 
spects, with  the  declaratory  laws  of  1822  and  1818. 

The  petition  referred  to  the  chapter  in  the  **  Origines 
Judiciales**  of  Dugdale,  on  the  orders  necessary  for  the  go- 
vernment of  the  Inns  of  Court,  page  31  £,  in  which  he  says^ 
that  <'  The  reformation  and  order  of  the  Inns  of  Chancery 
18  referred  to  the  consideration  of  the  Benchers  of  the  Houses 
of  Court  to  which  they  are  belonging,  wherein,"  &c.  And 
again,  in  the  same  author,  chapter  72,  page  39,2,  in  which  it 
was  said  to  have  been  ordered  by  the  judges,  in  the  l6th 
year  of  Charles  II.,  '*  That  the  Inns  of  Chancery  shall  hold 
their  government  subordinate  to  the  Benchers  of  every  of 
the  Inns  of  Court  to  which  they  belong,  and  that  the 
Benchers  of  every  Inn  of  Court  make  laws  for  governing 
them." 

The  petition  then  alleged  that  an  instance  of  the  exercise 
of  the  power  of  deciding  upon  the  conflicting  claims  of 
candidates  for  the  office  of  principal  of  this  inn,  would  be 
found  amongst  the  records  of  the  Society  of  the  Inner 
Temple,  in  July,  l677,  in  which  case,  the  election  of  one 
Richard  Graham  was  confirmed  by  the  Benchers  of  the 
Inner  Temple,  and  his  competitor,  one  Saunders,  was  di- 
rected to  deliver  up  to  him  the  books,  records,  &c.  of  the 
Society  of  Clifford's  Inn;  with  which  direction,  it  appears 
by  the  records  of  Clifford's  Inn,  Saunders  complied. 

The  Benchers  of  the  Inner  Temple  held  three  meetings 
to  consider  the  merits  of  the  petition  of  Mr.  Jessopp, 
and,  at  the  last  of  these  meetings,  caused  an  order  to  be 
served   on    Mr.  Allen,   directing  him  to  attend,   and  to 
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1834.        produce  ftt  the  same  time  the  books  and  regulations  of 

.^^^r^'C^^      CliflFord's  Inn.    Mr.  Allen,  however,  refused  to  attend,  on 
The  King  . 

V.  the  ground,  as  he  stated  m  his  affidavits  in  answer,  that  he 

W.H.  Allen.  Relieved  the  Benchers  of  the  Inner  Temple  have  no  juris- 
diction in  a  contest  of  this  nature,  &c.  except  by  the  volun- 
tary assent  of  both  societies,  or  when  chosen  as  referees  by 
both  parties. 

Mr.  Mien  also  stated  in  his  affidavit,  that  he  never  heard 
of  any  claim  of  jurisdiction  by  the  Benchers,  nor  of  its  ex- 
ercise; nor  of  the  case  referred  to  in  the  petition  of  Mr. 
Jeuopp  ;  and  that  no  account  of  such  a  case  is  to  be  found 
in  the  books  of  the  Society  of  Clifford's  Inn ;  that  he  believes. 
Clifford's  Inn  to  have  been  of  earlier  origin  than  the  Inner 
Temple,  and  never  to  have  been  in  any  way  subordinate  to 
it;  and  that  the  Benchers  of  the  Inner  Temple  have  no 
means  of  enforcing  any  order  or  rule  against  a  member  of 
the  Society  of  Clifford's  Inn,  nor  against  any  other  person 
not  a  member  of  their  own  body. 

Fottett  now  shewed  cause.  The  Benchers  of  the  Inner 
Temple  do  not  possess,  and  have  not  claimed  the  jurisdic- 
tion contended  fon  There  is  nothing  stated  in  the  affidavits 
which  can  authorize  the  Court  to  grant  this  mandamus ;  and, 
indeed,  in  point  of  law,  the  Court  has  no  authority  to  issue 
a  mandamus,  for  this  society  is  a  mere  voluntary  assembly. 
\^Littledale,  J.  The  Benchers  themselves  do  not  come  for- 
ward.] 

Jessopp,  in  support  of  the  rule.  It  is  stated  that  the 
Benchers  sent  to  Mr.  Jlkn  to  require  him  to  attend  before 
them.  [Demnan,  C.  J.  We  must  have  proof  of  the  exer- 
cise of  jurisdiction.  The  case  of  Graham  and  Saunders 
does  not  appear  to  me  satisfactory.]  In  that  case  the  order 
made  by  the  Benchers  was  complied  with.  Mr.  Jllen,  in 
this  case,  retains  the  books  of  the  society.  With  regard  to 
the  power  of  this  Court  to  grant  a  mandamus,  the  authority 
of  this  Court  over  the  Inns  of  Court  is  as  old  as  the  consti- 


The  King 
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tution.     The  simple  question  seems  to  be,  whether  or  not         1834. 
the  Benchers  of  the  Inner  Temple  have  done  wrong  in  en- 
tertaining^  upon  the  petition,  the  question  as  to  the  ineligi-  v. 

bility  of  Mr.  Alkn  i  W- "  ^^"''• 

DbnbcaNj  C.  J. — If  there  had  been  any  evidence  of  in- 
stances  of  the  exercise  of  that  authority  which  is  now  claimed 
to  be  set  in  motion  against  Mr.  AUeti,  we  might  have 
thought  it  right  to  grant  a  mandamus,  that  the  question 
might  be  put  in  a  course  of  inquiry.  Mo  examples  of  the 
exercise  of  the  jurisdiction  claimed  have  been  shewn ;  and 
without  that  authority  we  cannot  call  upon  Mr.  Allen  to 
explain  his  conduct.  We  do  not  say  that  the  Benchers 
have  done  wrong.  Without  casting  the  slightest  censure 
on  the  society,  I  think  we  must  discharge  this  rule. 

LiTTLBDALS,  J. — We  must  be  satisfied  that  the  Society 
of  the  Inner  Temple  have  exercised  the  jurisdiction  now 
attempted  to  be  put  in  motion.  The  affidavits  do  not  shew 
that  they  have  done  so. 

Taunton,  J.,  concurred. 

Patteson,  J. — As  far  as  I  can  see,  the  instance  which 
is  mentioned  by  Mr.  Jessopp  does  not  shew  that  the 
Benchers  have  ever  interfered  authoritatively.  It  only 
shews  that  they  decided  when  the  matter  was  before  them. 
I  think  we  ought  to  have  instances — one  at  least — in  which 
the  Benchers  have  compelled  something  to  be  done  by  the 
Society  of  Clifford's  Inn,  or  some  of  its  members. 

Rule  discharged. 
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1834. 

Backhouse  v.  Harrison. 

To  an  action  ASSUMPSIT  by  one  of  the  public  officers  of  the  York 
ofabillofex-  ^'^7  ^"^  County  Banking  Company,  upon  two  bills  of 

change  against  exchange,  for  26/.  19«.  9d.  and  20/.,  indorsed  to  the  Com- 
an  indorser  °    ,  .,^,  .,  a      %         -  % 

who  had  lost    pany,  against  the  defendant  as  an  indorser.     At  the  trial 

the  bill  by  ac-  before  jilderson^  J.,  at  the  Yorkshire  spring  assizes,  1833, 
cident.  It  18  no  '      '  r      o 

answerthat      the  following  facts  appeared  : 

toolf  the  bill  ^^^  ^^^^^  ^"  question  having  been  indorsed  by  the  de- 
ondercircum-  fendant,  were  lost  on  the  9th  September,  1832,  by  a  lady 
which  a  pru-  ^^  whom  they  were  delivered,  by  her  dropping  them,  en- 
dent,  caatious,  closed  in  a  reticule,  into  the  canal,  between  Goole  and 
not  have  taken  Knottingley.     On  the  2t'>th  of  that  month,  being  the  first 

It  without  in-    jjgy  Qf  Howden  fair,  a  man,  dressed  as  a  sailor  or  barge- 

S nines  as  to  -^  '  '  o 

iie  title  of  the  man,  accompanied  by  another  person,  dressed  in  the  same 

circumstanc^  manner,  came  to  the  Company's  branch  bank  at  Howden, 
be  such  that  to  have  the  bill  for  26/.  19s.  9d.  discounted.  The  bill  was 
be  inferred.  much  discoloured,  and  this  circumstance  being  remarked 
Negligence  upon  by  Clough,  the  clerk  of  the  Company,  who  was  in  the 
the  loser  of  a  management  of  the  business  at  Howden,  the  holder  ac- 
hange  in  not  c^""*^*^  ^^^  *^  ^y  stating  that  it  had  fallen  with  his  pocket- 
publishing  his  book  into  the  canal,  where  it  had  remained  for  two  days 
cure  any  de-  '^"^  ^^^  nights.  This  statement  was  corroborated  by  his 
feet  in  die  title  companion.  Clough  then  looked  at  the  bill,  and  finding  it 
quent  holder,  indorsed  R,  8^  J.  Harrison^  (under  which  firm  the  defend- 
in  respect  of  ^^^  carried  on  business  at  Hull,)  whom  he  knew,  asked  the 
the  mode  in  . 
which  the  bill  holder  what  he  took  it  for.     The  holder  replied,  that  he 

^Li?on  of"*  ^^^  ^^^^^  *^  ^^^  ®  ^^^^^  ^^  ^^*'«»  ^^^^  ^^  ^^^  ^"^^  ^«"«'8 
the  latter,        on  the  canal  with  which  he  traded  in  coals,  and  that  he 

required  the  money  for  the  purpose  of  purchasing  at  the 

fair  two  horses  to  draw  his  vessels.     Clough  then  agreed  to 

discount  the  bill,  and  the  holder,  who  gave  his  name  as 

William  Moor,  signed  as  marksman.     It  was  shewn  not 

to  be  uncommon  for  persons  in  that  station  to  be  unable  to 

write.     The  bill  for  26/.  19s.  9^.  having  been  discounted, 

the  bargeman  produced  the  other  bill,  saying,  that  if  the 
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money  -he  had  received  vi  as  not  sufficient  for  his  purpose, 
be  would  return  to  have  the  second  bill  discounted.     In 
about  an  hour  after^vards  he  returned  for  more  money*  anc^ 
Clough  discounted  the  second  bill.    Clough  knew  the  hand- 
writing of  all  the  parties  to   the  bill ;  he  was  aware  that 
Moor  was  a  stranger,  but  he  asked  for  no  reference,     A 
clerk  of  the  Bank  of  England  proved  that  it  was  the  prac- 
tice at  the  Bank  of  England  and  all  its  branches,  not  to 
discount  bills  for  strangers  without  a  reference*     Other 
witnesses  proved  the  same  practice  in  two  banks  at  Hull, 
and  two  at  York.     It  was  said  to  have  been  **  noised  all 
about  the  country"  that  the  reticule  in  which  the  bills  were 
contained  had  been  lost  in  the  canal,  but  nothing  appeared 
to  have  been  done  on  behalf  of  the  defendant  further  than 
having  the  canal  dragged  for  some  distance,  on  two  succes- 
sive days,  after  the  loss  occurred.     The  learned  judge  left 
three  questions  to  the  jury;   first,  whether  Clough  took 
the  bills  bon&  fide,  and  in  the  usual  course  of  business; 
secondly,  whether  he  took  the  bills  without  due  caution; 
and  thirdly,  whether  the  defendant  used  due  diligence  to 
make  the  loss  known;  and  directed  them,  if  they  thought 
that  Clough  had  not  exercised  reasonable  caution,  to  find 
for  the  defendant.     The  jury  found  that  the  bills  were 
taken  boni  fide,  but  under  such  circumstances,  that  a  pru- 
dent, cautious,  man  would  not  have  taken  them  without 
inquiries.    They  also  found  that  the  def^dant  did  not  use 
due  diligence  in  making  the  loss  known,  and  that  he  ought 
to  have  advertised  it.     A  verdict  was  returned  for  the  de- 
fendant, leave  being  given  to  move  to  enter  a  verdict  for 
the  plaintiflf  for  48/.  4s.  9J.,  in  case  the  Court  should  think 
that  the  defendant  having  been  guilty  of  the  first  negligence, 
could  not  object  to  the  plaintiflf's  right  to  recover,  on  the 
ground  of  the  want  of  due  caution  on  his  part.     Crtsswell, 
in  the  following  term,  obtained  a  rule  nisi  accordingly,  and 
in  this  term  the  case  coming  on  to  be  heard,  in  the  absence 
of  f*.  Pollock  and  Martin^  who  were  to  shew  cause. 
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Cresswett  supported  his  rule.  The  verdict  ought  to  be 
entered  for  the  plaintiff.  Even  if  the  Court  hold  that  negli- 
gence in  a  party  discounting  a  bill,  where  there  is  no  want 
of  good  faith,  prevents  his  recovering  against  another  party, 
still  they  will  hold  otherwise  in  a  case  where  the  defendant 
has,  on  his  part»  acted  with  negligence.  [Denman,  C.  J. 
There  is  a  case  of  Earhy  v.  Crockford{a),  lately  decided  in 
the  Connion  Pleas,  in  which  the  question  was,  whether  the 
negligence  of  the  loser  c^  a  note  is  to  give  title  to  a  taker, 
who  has  received  it  without  due  caution.]  That  case  is 
very  different  from  the  present,  for  there  was  no  question 
there  whether  the  negligence  of  the  loser  had  in  any  manner 
contributed  to  the  taking  of  the  note  by  the  other  party. 
Parke,  J.,  a  few  days  ago,  at  nisi  prius,  seemed  to  consider 
that  the  question  of  negligence  by  the  receiver  could  not 
arise,  except  upon  a  question  of  mala  fides,  but  that  where 
gross  negligence  was  found,  it  might  be  considered  that  the 
party  had  not  acted  with  perfect  good  faith.  Upon  looking 
through  the  case  of  Grill  v.  Cubit  (A),  it  is  clear  that  every 
one  of  the  judges  seemed  to  consider  the  question  in  this 
point  of  view.  [Denman,  C.  J.  In  a  case  before  Lord  C.  J. 
Best  (c),  it  was  considered  that  a  party  who  has  lost  a  note 
ought  immediately  to  give  notice  of  his  loss,  in  such  a  man- 
ner as  is  most  likely  to  prevent  innocent  persons  from  taking 
it.  'Tauntortf  J.  If  it  be  held  that  a  party  must  give  notice 
of  his  loss,  an  infinity  of  troublesome  questions  will  arise.] 


Denman,  C.  J. — We  think  in  the  unsettled  state  of  the 
laws  upon  the  subject,  this  case  had  better  go  down  for  a 
new  trial.  We  will,  however,  allow  the  defendant's  counsel 
to  shew  cause  against  the  rule. 

F,  Pollock  in  the  course  of  the  same  day  shewed  cause. 


(a)  lO^Bingh.  M3. 
(6)  1  C.  &  P.  487 ;  5  D.  &  R. 
324 ;  3  B.  &  C.  446. 


(f)  Swm  V.  Peacocks  3  Bingh. 
410. 
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In  Gill  V.  Cubit,  all  that  the  Court  said  was,  that  the  question         1834. 
of  negligence  was  a  part  of  the  question  of  mala  fides,  and    ^^^^'''''^ 
that  a  party  could  not  be  said  to  have  taken  a  bill  bonft  v. 

fide  who  had  taken  it  without  ordinary  and  proper  caution,  ^a^b'^ov. 
The  circumstances  under  which  these  bills  were  offered  to 
the  banker's  clerk  to  be  discounted  were  such  as  ought  to 
have  excited  his  suspicion^  and  under  which  he  ought  not 
to  have  discounted  without  making  some  inquiries  con- 
ceming  the  holder.  The  verdict  was  right,  for  the  negli- 
gence  of  the  party  losing  bis  property  is  no  answer  to  the 
negligence  of  the  party  taking  it  under  suspicious  circum- 
stances, and  this  has  been  expressly  decided  (a).  The  only 
question  seems  to  be,  whether  the  owner  has  divested  him- 
self of  the  property  so  that  he  has  ceased  to  be  the  true 
owner;  because  if  be  has  not,  the  party  receiving  without  due 
caution  acquires  no  property  in  it.  The  rule  of  law  is,  that 
if  both  parties  are  in  fault  neither  shall  have  any  remedy. 
The  plaintiff  therefore  could  not  recover  against  the  de^ 
fendant.  Where  there  has  been  great  negligence  on  one 
aide  and  a  very  little  on  the  other,  the  jury  have  the  power 
which  they  have  exercised  in  this  case ;  as,  fur  instance, 
it  is  constantly  laid  down  in  the  case  of  a  collision  of  two 
ships,  that  if  errors  have  been  committed  on  both  sides, 
neither  party  can  recover;  yet  if  one  has  committed  a  com- 
mon error  which  any  one  may  fall  into,  and  the  other  has 
been  guilty  of  gross  negligence,  the  jury  considering  the 
circumstances  of  the  case  have  given  their  verdict  against 
the  party  grossly  negligent.  There  is  however  in  this  no 
principle  of  law.  The  jury  here  have  found  that  the  plain- 
tiff took  the  note  bon&  fide,  but  under  circumstances  in 
which  a  cautious  man  would  not  have  taken  it  without  in- 
quiry. What  is  the  answer  to  this?  that  the  defendant  did 
not  advertise  his  loss.  This  can  be  no  palliation  of  the 
conduct  of  the  plaintiff.  If  the  jury  have  found  enough 
upon  the  authority  of  Gill  v.  Cubit  and  the  other  cases,  to 

(tt)  JSor/^  v.  CrocA/brrf,  10  Bingh.  943. 
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entitle  the  defendant  to  say  that  the  plaintiff  has  no  right  to 
recover  upon  these  bills,  the  defendant  is  not  prevented 
from  setting  up  this  defence,  because  be  on  his  part  may 
not  have  done  all  that  a  cautious  man  would  have  done« 
The  plaintiff  stands  on  his  own  right.  The  conduct  of 
the  defendant  is  independent  of,  and  cannot  affect  the 
plaintiff.  The  plaintiff's  right  to  recover  must  depend 
upon  what  took  place  at  the  time  when  the  bills  were  pre* 
sented  to  him  to  be  discounted,  and  not  upon  matters  of 
which  he  knew  nothing,  and  which  might  never  have  oc- 
curred. The  rule  is,  that  when  a  person  takes  a  note  with- 
out exercising  due  care,  he  acquires  no  more  right  than  the 
party  from  whom  he  receives  it.  Can  it  be  said  that  the 
negligence  of  the  defendant  would  have  affected  his  rights 
as  against  the  party  from  whom  the  plaintiff  received  these 
notes?  It  is  hoped  that  if  the  Court  think  that  the  de- 
cided cases  upon  this  subject  ought  to  be  reviewed,  they 
will  select  some  case  in  which  a  greater  amount  of  pro- 
perty is  at  stake; — a  case  which,  by  being  carried  to  the 
highest  tribunal,  is  likely  to  settle  the  law.  It  is  hoped 
that  at  all  events  the  Court  will  not  send  this  case  down 
for  a  new  trial  without  expressing  their  opinion  upon  the  law 
of  the  case. 


DenmaNi  C.  J. — This  is  a  case  in  which  the  law  and 
the  fact  are  so  mixed  up  in  the  finding  of  the  jury,  that  I 
think  the  rule  should  be  made  absolute  for  a  new  trial,  but 
I  think  it  is  also  a  case  in  which  we  may  give  Mr.  Pollock 
the  advice  which  he  requests.  My  mind  does  not  admit  of 
a  doubt  but  that  the  plaintiff  is  entitled  to  recover.  There 
really  is  no  gross  negligence  to  be  imputed  to  the  plaintiff. 
Whether  the  defendant's  conduct  could  be  set  against  that 
of  the  plaintiff,  is  another  question,  which  would  depend  in 
each  case  upon  the  particular  circumstances.  In  this  case 
I  must  say  that  I  do  not  think  that  the  circumstance  of  the 
defendant's  not  advertising  the  loss  is  an  answer  to  any  neg- 
ligence upon  the  part  of  the  plaintiff.    Upon  the  whole  it 


HILARY  TERM,  IV  WILL.  IV.  193 

seems  Co  me  quite  clear  that  the  plaintiff  is  entitled  to  re*         issi. 
cover.  ^-^v-^ 

Backhouse 

V. 

Taunton,  J, — I  do  not  think  that  there  has  been  such  Harrison. 
negligence  in  the  defendant  as  would  prevent  his  taking  ad- 
vantage of  the  negligence  of  the  plaintiff.  But  I  also  think 
that  there  was  nothing  to  prevent  the  plaintiff  from  reco- 
vering upon  these  bills.  We  have  already  decided  to  this 
effect  in  the  course  of  the  present  term(ri). 

Patteson,  J. — It  is  a  very  dangerous  rule  to  lay  down, 
that  a  party  shall  not  recover  where  he  takes  a  bill  under 
circumstances  in  which  a  cautious  man  would  have  exer- 
cised more  circumspection.  I  cannot  approve  of  the  doc- 
trine, and  I  therefore  hope  it  will  be  stopped.  Where  a  - 
party  receiving  a  bill  has  been  guilty  of  fraudulent  conduct 
connected  with  the  receipt  of  it,  I  can  understand,  the  prin* 
ciple  upon  which  it  is  held  that  he  ought  not  to  recover.— 
Bad  faith  I  can  understand,  but  not  this  vague  expression. 

Rule  absolute  for  a  new  triaU 

(a)  Thecate  here  alluded  to  will  relating  to  which  have  been  eariy 

be  found  in  the  next  pan  of  this  accessible  to  them,  than  that  by 

Tolame.  delaying  the  publication  of  such 

The  editors  have  thought  it  more  decisions,  they  should  be  enabled 

important  that  they  should  furnish  to  print  all  the  cases  of  the  term 

the  professi6n,  as  soon  as  possible,  in  the  order  in  which  they  have 

with  those  decisions,  the  papers  been  determined. 


Doe  d.  Marriott  v.  Edwards  and  others. 

EjECTM  ENT  against  the  defendants,  assignees  of  Green^  A,  haTtng 
acrtf  a  bankrupt^    upon  a  clause  of  re-entry  in  a  lease  SI^'^demiMsto 

granted  by  the  lessor  of  the  plaintiff  to  Greetiacre  on  the  C.,  reserving 

a  power  of  re- 
entry, and  afterwards  mortgages  to  D.  all  his  interest.  C.  may  set  up  the  title  of  D. 
as  an  answer  to  an  ejectment  brought  by  A,  under  the  clause  for  re-entry. 

VOL.   III.  O 
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1834.  6th  September,  1831.  At  the  trial  before  Parke^  J.  at  the 
sittings  at  Westminster  after  last  term,  it  was  shewn  on  the 
part  of  the  defendant,  that  previously  to  the  lease  to  Green- 
acref  the  lessor  of  the  plaintiff  had  mortgaged  the  prembes 
to  A. 9  and  had,  after  the  lease,  on  the  17  th  September,  1 83S, 
executed  a  second  mortgage  to  £.,  reciting  the  first  mort* 
gage,  and  assigning  to  B.  all  his  right,  interest,  &c.  in  the 
premises,  both  at  law  or  in  equity.  Upon  proof  of  these 
facts,  the  learned  judge  nonsuited  the  plaintiff. 

Gale  now  moved  for  a  rule  to  shew  cause  why  the 
nonsuit  should  not  be  set  aside  and  a  new  trial  had.  The 
execution  of  a  mortgage  deed  by  the  landlord  did  not 
amount  to  a  determination  of  his  title  as  against  the  tenant. 
In  Doe  V.  Pegge(a),  Bullet,  J.  held  that  a  tenant  could  not 
set  op  the  title  of  a  mortgagee,  who  had  not  interfered,  against^ 
his  lessor.-  In  Balk  v.  We%t%oood{b\  which  was  an  action 
for  use  and  occupation.  Lord  Ellenborough  decided  that  a 
tenant  cquld  not  refuse  to  pay  his  rent  after  a  forfeiture  by 
the  landlord,  unless  he  had  *^  divested  himself  of  the  pos- 
session he  had  obtained  under  the  plaintiff,  and  commenced 
a  fresh  holding  under  another  person.''  Doe  d.  Whittaker 
v.  Hales  (c)  shews  that  a  mortgagee  may  recognize  a  legal 
title  remaining  in  the  mortgagor.  Doe  d.  Rogers  v.  Cad- 
wallader^d)  does  not  overrule  that  case,  but  decides  that  a 
payment  and  receipt  of  interest  do  not  alone  amount  to 
a  recognition. 

As  there  has  been  no  attornment  in  fact,  it  is  not  competent 
to  the  tenant  to  set  up  a  conveyance  void  at  common  law, 
and  operating  by  force  of  the  statute  4  &  5  Ann,  c.  16,  s.  9. 
This  statute,  though  geperal  in  its  terms,  .cannot  be  set  up 
by  the  tenant,  as  against  whom  it  dispensed  with  attornment. 
The  statute  13  EHz,  avoids  all  leases  made  by  ecclesiastical 
persons^  but  it  has  been  repeatedly  held  that  they  are  good 

(a)  1  T.  R.  760,  n.  (c)  7  Bingh. 3M ;  5M.feP.  139. 

<6)  2  Campb.  11.  (rf)  2  Bam.  &  Adol.  473. 
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against  the  lessors  themselves.  A  decision  that  it  is  the 
mortgagee  who  must  distrain  and  do  all  other  acts  which  are 
to  be  done  by  the  landlord,  will  very  much  diminish  the  value 
of  securities  of  this  kind.  It  usually  happens  that  a  tenant 
is  ignorant  of  his  landlord's  incumbrances,  but  in  a  register 
county  he  will  search  the  register,  (as  he  has  done  here,)  and 
if  he  finds  a  mortgage  of  the  premises,  will  set  his  landlord 
at  defiance. 

Cur.  adv.  vuU* 
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On  a  subsequent  day  in  the  term, 

Denman,  C.  J.  said — In  this  case  the  rule  prayed  for 
must  be  refused.  (His  lordship  then  stated  the  facts,  and 
proceeded.)  We  agree  with  my  brother  Parke,  that  the 
lessor  of  the  plaintiff  cannot,  after  having  executed  a  mort- 
gage deed,  assigning  all  his  right,  interest,  &c.  in  the  pre- 
mises, both  at  law  and  in  equity,  recover  against  the  tenant 
for  a  forfeiture. 

Rule  refused  (a). 


(«)  After  a  mortgage  has  be- 
come absolute,  by  noDpayroent  on 
the  day,  the  mortgage  conveyauce 
becomes  an  abwlate  alienatioh, 
ofwratiQg  al  law  as  aoy  other  con- 
veyaoce  of  the  class  which  may 
have  been  adopted  fur  the  purpose 
of  vesting  the  legal  estate  in  the 
aioitgagee. 

In  tbe  present  case,  if  the  mort- 
gage to  A>  wad  in  fee,  or  fur  the 
whole  period  oF  tbe  mortgagor's 
interest,  and  the  lease  to  Green- 
acrt  was  subsequent  to  tbe  day 
on  which  the  mortgage  became  ab- 
solute, as  the  mortgagor  had  thpn 
too  estate  in  him,  the  lease,  if 
by  indenture,  would  create  a  fee 
simple  by  estoppel  at  coitomoninw, 
between  lessor  and  lessee,  subject 
to  the  term.  To  this  lerersionary 
fee  simple  by  estoppel,  the  next 


reversion  would  be  incident.  The 
mortgage  to  B,  would  operate  as 
an  assignment  of  this  legal  rever- 
sion, and  also  of  the  eqmty  of  re- 
demption remaining  in  tbe  mortga- 
gor after  the  first  mortgage. 

If  the  mortgage  to  A,  was  for  a 
leu  period  than  the  interest  of  the 
mortgagor,  tbe  lease  to  Greets 
acre,  after  tbe  mortgage  had  be- 
come absolute,  would  operate  at 
law  as  a  lease  of  the  reversion  ex- 
pectant upon  the  mortgage  term, 
leaving  an  ulterior  reversion  in  the 
mortgagor,  to  which  ulterior  rever- 
sion the  rent  and  right  of  re-entry 
would  be  incident.  The  mortgage 
to  B.  would  operate  as  an  assign- 
ment of  this  ulterior  )*e version,  with 
its  incidents,  if  the  second  mort- 
gage were  co-extensive  with  the 
mortgagee's  then  interest,  or  as  a 
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(kmUe  of  that  reversion  with  its 
incidents,  if  tbe  second  mortgage 
were  for  a  less  period. 

In  all  these  three  coses  the  right 
of  re-entry  woald  vest  iu  B.,  ^hose 
title  the  defendants  might  set  up 
in  answer  to  this  ejectment. 

If  at  the  time  of  the  lease  the 
first  mortgage  had  not  become  al»- 
solute,  then  as  an  interest  would 
pass  by  the  lease,  neither  party 
would  be  estopped  from  shewing, 


that  upon  the  nonpayment  of  the 
first  mortgage  money,  tbe  estate  of 
the  mortgagor  had  ceased.  Under 
these  circumstances  the  defend- 
ants might  also  set  up  the  title  of 
A,  the  first  mortgagee,  as  an  an- 
swer to  the  action.  And  if  the 
lease  were  by  parol  or  by  deed 
poll,  they  might  set  up  the  title  of 
A.  although  the  first  mortpge  had 
become  absolute  before  the  lease. 
Co.  litt.  43  a,  47  b,  363  b. 


**  As  you 
have  a  claim 
on  my  brother 
for  5^  17s.  9d. 
for  boots  and 
shoes,  I  here- 
by undertake 
to  pay  the 
amount  within 
six  weeks  from 
this  date. 
14th  January, 
1833." 
Held,  that 
no  action  lies 
on  this  under- 
taking, inas- 
much as  no 
consideration 
appears  upon 
the  face  of  the 
instrument. 


James  r.  Williams. (a) 

Assumpsit  on  a  guarantee.  Plea,  the  general  issue. 
At  the  trial  before  the  under-sheriff  of  Middlesex,  by  a  writ 
of  trial  under  3  &  4  li'ilL  4,  c.  42,  s.  17|  the  following  in- 
strument, signed  by  the  defendant,  was  given  in  evidence : 

*•  Mr.  James — As  you  have  a  claim  on  my  brotlier  for 
5/.  1 7s,  9d.,  for  boots  and  shoes,  1  hereby  undertake  to  pay 
the  amount  within  six  weeks  from  this  date.  14th  January, 
1833." 

It  was  objected  that  this  undertaking  was  void  by  tbe 
Statute  of  Frauds,  as  no  consideration  appeared  on  tbe  face 
of  it.  The  under-sheriff  considered  the  objection  fatal.  A 
verdict  was  therefore  found  for  the  defendant,  and  leave 
given  to  the  plaintiff  to  move  to  set  aside  that  verdict,  and 
enter  a  verdict  for  himself.  In  Hilary  term  Barsiow^  in 
this  Court,  obtained  a  rule  nisi  accordingly,  against  which, 
in  the  Bail  Court, 


U.  V.  Richards  shewed  cause   before    Patiesott,  J. — 
This  case  cannot  be  distinguished  from  fVainy.  WarUers{b\ 


(a)  The  editors  have  been  fa* 
voured  by  Mr.  A,  S»  Dowling  with 
this  report  of  the  arguments  in  this 
casei 


(6)  5  East,  10;  1  Smith,  S39, 
S.  C,  S.  P.  Seagoode  v.  Meale, 
Precedents  in  Chancery,  560* 
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in  which  case,  where  one  person  promised  in  writing  to  pay  1834. 
the  debt  of  another  person,  without  stating  for  what  consi- 
deration ;  it  was  held,  that  parol  evidence  of  the  considera- 
tion was  inadmissible  by  the  Statute  of  Frauds,  and  conse- 
quently, such  promise  appearing  to  be  without  consideration 
upon  the  face  of  the  written  engagement,  it  was  nudum  pac- 
tum^  and  gave  no  cause  of  action.  So  again^.in  Cole  v. 
Dyer  (a),  where  the  guarantee  was  in  this' form : 

**  R,  R. plaintiff,  and  J.  A.  defendant.  We,  the  undersigned, 
jointly  and  severally  undertake  and  agree  to  pay  G.  C.  C, 
gent,  the  debt  and  full  costs  in  this  action,  provided,  on  or 
before  the  1st  day  of  January,  1831,  a  sum  of  11/.  lOs.  3d. 
be  not  paid  to  him  the  said  G.  C.  C  at  his  office,  as  the 
attorney  for  the  plaintiff.  Dated  this  6th  day  of  November, 
1830."  And  containing  in  the  margin  the  following  letters 
and  figures:  ''Debt,  6/.  lU.  Md.;  costs,  4/.  185.  4d.\ 
1 1/.  10s.  3d:' 

Hie  Court  there  held  that  the  instrument  did  not  shew 
a  sufficient  consideration  to  take  it  out  of  the  Statute 
of  Frauds.  This  latter  case  is  still  stronger  than  the 
former.  [Paltesoti,  J.  The  question  is,  whether  a  man 
promising  to  pay  the  debt  of  another  necessarily  implies  a 
consideration  to  forbear.] 

Banlow,  contrd.  In  this  case  the  facts  are  these :  The 
brother  of  the  defendant  is  indebted  to  the  plaintiff,  who  is 
a  shoemaker,  and  the  defendant  is  desirous  that  his  brother 
ahould  have  time.  The  plaintiff  required  that  he  should 
liave  the  written  undertaking  of  the  defendant  for  the  pay- 
ment of  the  sum  in  which  the  brother  was  indebted.  Ac- 
cordingly, the  present  guarautee;  was  given.  The  question 
is,  whether  a  sufficient  consideration  appears  on  the  face  of 
it  to  take  it  out  of  the  Statute  of  Frauds.  In  Wain  v.  Warlters 
the  question  was,  whether  it  was  necessary  that  any  consi- 
deration at  all  should  appear  on  the  face  of  the  guarantee, 

(a)  1  Cromp.  &  J«ry.  461* 
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1884.        and  not  what  would  make  up  such  a  consideration ;  and  there- 
^"^^      fore  the  question  is  left  open  by  that  case  as  to  what  will 
V.  constitute  a  sufficient  apparent  consideration  on  the  face  of 

Williams,    ^j^  guarantee.    The  question  therefore  is,   whether  the 
Court  can  collect  from  the  writing  itself,  that  a  considera- 
tion was  intended  to  be  expressed.    In  Newbury  v.  Arm- 
strong (a),  the  language  of  the  guarantee  was : 
''To  Mr.  John  Newbury ,Beti. 

**  I,  the  undersigned,  do  hereby  agree  to  bind  myself  to 
be  security  to  you  for  John  Corcoran,  late  in  the  employ  of 
J.  Peanon,  of  London  Wall,  for  whatever  you  may  intrust 
him  with  while  to  your  employ,  to  the  amount  of  50/. ;  and 
in  case  of  any  default,  to  make  same  good.  Dated  1 1th 
March,  18^8,  and  signed  W.  Armstrong.'^ 

There  Tindal,  C.  J.  said,  ''  The  Statute  of  Frauds  re- 
quires that  an  agreement  to  answer  for  the  default  of  another 
shall  be  in  writing,  and  the  word  agreement  has  been  held  io 
include  a  consideration,  for  without  one  there  is  no  valid 
agreement.  The  question  here  is,  whether  a  consideration 
appears  on  this  agreementi  or  is  to  be  collected  from  it  by 
fair  and  necessary  implication.  In  my  opinion,  the  con- 
sideration appears.  The  language  is,  to  be  security  to  you 
for  J.  Corcoran,  late  in  tlie  employ  of  J.  Peanon,  for 
whatever  you  may  intrust  him  with  while  in  your  employ. 
That  is,  if  you  will  intrust  one  who  has  lefE  the  service  of 
another*  The  words  are  all  prospective.  It  may  fiiirly  be 
implied  that  Corcoran  had  left  one  service,  and  that  the 
guarantee  was  given  in  consideration  of  his  being  taken  into 
another.  We  ought  not  to  be  too  strict  in  the  construction 
of  these  instruments  ;  for  if  every  agreement  entered  into 
be  so  minutely-  criticised,  it  will  be  necessary  to  resort  to  an 
attorney  in  the  most  common  intercourse  of  life."  Adopt- 
ing the  rule  of  construction  supplied  by  this  case,  the  con- 
sideration of  the  undertaking  on  the  part  of  the  defendant 
.doea  sufficiently  appear.     The  obvious  meaning  of  the 

(a)  6  Bingb.  201 ;  S  Moore  ic  Payne,  509. 
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words  is,  ''  if  you  will  wait  six  weeks  I  will  pay  you." 
Although  these  very  words  are  not  used^  that  was  clearly 
what  the  parties  meant  and  understood  by  the  language  of 
the  guarantee.  In  Cole  and  another  v.  Duffield,  clerk(a), 
the  language  of  the  guarantee  was : 

''  Sir — I  undertake  to  guarantee  to  you  the  payment  of 
100/.  now  due  to  the  estate  of  Mr.  William  Goodwin, 
currier,  a  bankrupt,  from  Mr.  Henry  Wilson,  shoemaker, 
King*street,  Cambridge,  for  articles  which  have  been  deli- 
vered to  him  for  the  use  of  his  trade  or  business  as  a  shoe- 
maker, so  that  this  my  guarantee  shall  not  be  put  in  force 
agamst  me  for  that  sum  for  two  whole  years  from  the  date 
hereof.     Dated  April  3,  1820." 

There  the  Court  held,  that  although  there  was  no  direct 
consideration  expressed  on  the  face  of  the  guarantee,  yet  it 
might  be  construed  with  a  previous  letter,  pointing  out  the 
times  on  which  the  guarantee  was  to  be  given,  and  a  sub- 
sequent one,  recognizing  it,  in  order  to  constitute  the  con- 
sideration of  it.  The  judgment  of  Richardson,  J.,  in  that 
case,  applies  strongly  to  this.  In  point  of  principle,  the 
last  case  is  not  distinguishable  from  the  rest.  If  this  gua- 
rantee were  taken  in  conjunction  with  the  previous  and 
subsequent  communications  between  the  parties,  there 
would  be  no  doubt  that  a  sufficient  consideration  was 
shewn.  If  it  were  to  be  construed  by  any  person  of  plain 
sense,  would  there  be  any  doubt  that,  after  this  guarantee 
had  been  given,  no  proceedings  were  to  be  taken  for  the 
recovery  of  the  debt  due  from  the  defendant's  brother  to 
the  plain  tiflp? 

Patteson,  J. — I  will  look  into  the  cases,  and  commu- 
nicate my  opinion  to-morrow. 

Cur.  ado.  vuli. 

(«)  7  J.  B.  Moore,  «53. 
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The  rule  having  been  granted  in  Uur  Court  before  the 
four  judges, 

Patteson,  J.  now  delivered  his  judgment  here. 

This  was  an  action  upon  a  guarantee  in  these  words ; 

*[  Mr,  James — As  you  have  a  claim  on  my  brother  for 
51.  17 s.  9d.  for  boots  and  shoes,  I  hereby  undertake  to  pay 
the  amount  within  six  weeks  from  this  date.  14th  Janu* 
ary,  1833." 

The  plaintiff  was  nonsuited,  on  the  ground  that  the  con- 
sideration for  the  promise  did  not  appear  on  the  face  of  the 
instrument.  In  the  course  of  the  argument,  Wain  v. 
Warlters  was  referred  to,  which  was  confirmed  by  Saunders 
V.  Wakefield  {a).  It  was  contended  that  here  the  consider- 
ation did  appear  on  the  face  of  the  instrument,  Tlie  rule 
of  construction  was  not  disputed,  that  you  are  bound  to  find 
the  consideration  in  the  instrument.  But  you  must  collect 
from  the  expressions  in  the  instrument  what  the  considera- 
tion is,  not  as  a  matter  of  conjecture,  but  with  certainty. 
Wain  V.  Warlters  was  precisely  this  case,  and  it  did  not 
occur  to  the  counsel  in  that  case  to  adopt  the  argument 
used  upon  this  occasion  (£). 

(a)  4  Barn.  &  Aid.  595. 

(6)  But  ill  3  Brod.  &  Bingh. 
$1,  Jenldfu  V.  ReynMt,  Park,  J. 
says,  ''  I  do  not  go  into  the  ques- 
tion whether  the  fact  was  well  de- 
cided in  Wainv.  PTar/rerj, because 
there  may  be  different  opinions  as 
to  whether  or  not  a  consideration 
did  appear  on  the  instrument 
which  was  there  the  subject  of 
discussion."  And  in  the  same 
case,  (6  B.  Moore,  106,)  Richard- 
ion,  J.  says,  ''I  agree  with  my 
brother  Pork,  that  it  is  not  neces- 
sary for  us  to  give  any  opinion  as 
to  whether  a  consideration  ap- 
peared un  the  fiice  of  the  instru- 
ment in   Wain  v.    Warlters^  but 


that  we  may  decide  on  the  princi- 
ple there  contained,  viz.  not  only 
that  the  promise  must  be  in  writ- 
ing, but  that  the  consideration  for 
the  promise  must  be  shewn." 

It  seems  to  be  questionable  whe- 
ther o/lcr  acceptance  of  a  guarantee 
in  tlie  form  given  in  Wain  v.  Warl- 
terSf  or  in  the  principal  case,  the 
creditor  would  not  be  precluded 
from  suing  the  principal  debtor, 
until  the  stipulated  period  had 
elapsed.  If  the  creditor  would  be 
so  precluded,  the  consideration 
would  be  sufficient. 

It  is  not,  however,  in  all  cases 
necessary  that  the  contract  be 
synallagmatic^  viz.  that  the  consi- 
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The  last  case,"  Cole  v.  Dyer  (a), 'which  is  the  same  in 
effect  as  this  case,  I  cannot  distinguish  from  those  two. 
cases.     The  rule  must  therefore  be  discharged.      There 
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deration  of  the  guamntee  be  bind- 
ing upon  the  creditor.  A  con- 
tingent resnlting  or  springing  con- 
sideration is  sufficient.  Thus, 
where  ^.  guarantees  to  B.  the 
price  of  goods  which  B.  nunf  here- 
after furnish  to  C,  B.  contracts  no 
engagement  to  famish  goods  to  C, 
but  if  he  does  famish  them,  the 
consideration  arises,  and  the  gua- 
rantee attaches;  MineUyExpartef 
14  Ves.  iS9;' Gardam,  Ex  parte, 
15Ves.28a;  Warriugtoni.Furbor, 
6  Esp.  N.  P.  C.89;  Stapp  v.  LUi^ 
1  Gampb.  249;  S.  C.  per  nomen 
Siadi  V.  IMi,  9  East,  348. 

It  is,  however,  of  course  com- 
petent to  a  parly  to  stipulate  that 
hb  guarantee  shall  not  be  binding 
without  an  express  undertaking  on 
the  part  of  the  promisee  to  perform 
that  which,  but  for  such  stipulation, 
would  have  been  a  mere  contingent 
consideration;  Gaunt  t.  BUlf  1 
Stari.  N.  P.  C.  10. 

A  contingent  consideration  ap- 
pears to  be  clearly  insufficient  to 
support  a  promise  to  pay  an  ex« 
isdng  debt.  Where,  therefore,  the 
guarantee  is  in  this  form,  "  I,  O. 
B.  M.  hereby  guarantee  the  present 
account  of  H.  If.  due  to  R.  T.S, 
&  Co.  of  112/.  4s.  4d,  and  what 
she  im^  contract  from  this  date 
to  tba  aoth  September  next,*'  the 
guarantee  appeals  to  be  void  for 
the  112/.  4f.  4d.  And  if  vmd  in 
part,  it  would  be  void  for  tbe 
whole,  according  to  Lexington  v. 
Ciarke,  2  Ventris,  221.    This  ob- 


jection does  not  appear  to  have 
been  taken  in  Russell  v.  Moseley, 
3  Brod.  &  Bingh.  211;  more  fully 
reported  6  B.  Moore,  521. 

•*  In  New  York,  it  has  been  de- 
cided, that  the  consideration,  as 
well  as  the  promise,  must  be  in 
writing;  Sears  v.  Brink,  3  Johns. 
Rep.  210.  But  if  the  promise  be 
under  seal,  that  of  itself  imports  a 
consideration;  Livingstone, lyem- 
per,  4  Johns.  Rep.  416.  And, 
however  sufficient  the  considera- 
tion, the  promise  roust  be  in  writ- 
ing ;  Jackson  v.  Rayner,  12  Johns. 
Rep.  29 1 .  But  where  the  guaran- 
tee or  promise  to  pay  the  debt  of 
another  is  made  at  the  same  time 
with  the  contract  to  which  it  is 
collateral,  it  is  incorporated  with 
the  original  transaction,  and  be- 
comes an  essential  branch  of  it; 
the  whole  is  one  single  bargain; 
and  the  want  of  consideration,  as 
between  the  plaintiff  and  the  gua- 
ranteeing party,  cannot  be  alleged; 
Leonard  v.  Vredenburg,  8  Johns. 
Rep.  22,  (2  edit.)  and  the  cases 
cited  in  the  reporter's  note.  Wain 
V.  Warlters,  5  East's  Rep.  10,  is 
recognized,  in  Sears  v.  BrifUc,  as 
having  given  a  sound  construction 
to  the  statute.  But  the  authority 
of  both  those  cases  has  been  qnes- 
tioned  by  Chancellor  Kent,  8 
Johns.  Rep.  29.  Lord  Eldon,  in 
Ex  parte  Minet,  14  Ves.  jnn.  190, 
expressed  a  decided  opinion  against 
Wain  V.  WarlUn,  saying,  <  There 
was  a  variety  of  cases  directly 


(a)  1  Cromp.&Jer.401. 
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wms  a  case  of  Coe  v.  DuffieU  cited  by  Mr.  Bartiow,  who 
relied  on  what  fell  from  Riekardson,  J.,  in  that  caae. 
Eveiy  thing  laid  down  by  that  learned  judge  is  entitled  to 
very  great  weight,  but  I  think  the  meaning  of  Mr.  Justice 
Richardson  was  mistaken.  What  Mr.  Justice  Richardson 
said  related  to  the  first  letter  written  by  the  defendant  to  the 
plaintiff  and  not  to  the  guarantee. 


Denman,  C.  J^  and  the  rest  of  the  Court,  expressed 
their  concurrence. 

Rule  discharged. 


contradicting  it/  Chief  Justice 
Panom,  and  Chief  Justice  Parker, 
have,  in  efiecti  oremiled  it;  HimI 
V.  Adamiy  b  Mass.  Rep.  360; 
Adam  ▼.  Beaofh  19  Mass.  Rep. 
139;  and  Chief  Jastiee  8mifl  has 
stated  the  reasons  for  his  unwil- 
lingness to  consider  the  case  as 
authority,  in  a  very  learned  opi- 
nion, which  is  inserted  in  Mr. 
Day's  edition  of  East's  Reports, 
vol.  5,  p.  90.  In  New  Jersey,  the 
Supreme  Court  have  lately  decided 
that  it  is  not  necessary  that  the 
consideration  of  a  written  under- 
taking to  pay  the  debt  of  another, 
should  be  eipi^sed  in  or  appear 
upon  the  alleged  agreement ; 
Buckky  V.  BfordbAy,  S  South. 
Rep.  S70.  One  of  the  judges, 
however,     dissented,    upon    the 


ground  that  tha  written  memo- 
randum did  not  ooatain,  as  well 
the  consideration  as  the  promise. 
In  Pennsylvania,  the  Act  of  A^ 
scmbly,  ibr  Pfeivention  of  Fraads 
and  Perjuriesy  contains  no  pro? i- 
^on  upon  the  subject  of  a  pitNnise 
or  agreement  to  answer  for  the 
debt  of  another.  In  Virginia,  the 
sutnta  rsqairas  only  that  the  ptw- 
mim  should  be  in  wridi^;  Fiolett 
V.  PmtUm,  5  Cranch,  lit.  Hie 
Court,  however,  said,  their  opinion 
inthatcise  was  not  determined  by 
the  ciicumstance,  there  being  a 
consideration  eipressed  in  the 
assignment  ;**  Oardom,  Er  jmrUf 
15  Ves.  Jun.  f80  n.— Note  to 
American  edition  of  Veeey,  if. 

9ea. 
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1884. 
CaRMICHAEL  17.  HOTJCHEK. 

Assumpsit  for  work  and  labour  Scc,  in  which,  by  an  Thettileofl^ 

order  of  hiti  priua  made  at  the  last  Norfolk  siunmeras-  T'-J^^I^!  ^^ 

'^  ^  qtiinne  the 

siies,  it  was  ordered  by  the  Court,  with  the  consent  of  tha  grounds  ofob* 

parties,  that  a  verdict  should  be  entered  for  the  plaintiiF  for  JS'to'^b^ 

5001.  damages  and  40$.  costs,  subject  to  a  reference  to  *^t^  ^f?^ 

,  ,      ^  rule  nisi  to 

Mr.  Waiter,  a  surreyor,  who  was  to  be  at  liberty  to  certify  set  it  aside,  ap- 

to  the  associate  what  should  be  paid  for  the  whole  of  the.£^|^^^j'^''p^^ 

work  done  by  the  plaintiiF  for  the  defendant;  and  that  the  arbitratorem- 

associate  should  be  at  liberty  to  enter  a  verdict  according  to  ^^ain^the  ^ 

such  valuation;  the  plaintiff  thereby  admitting  the  receipt  amount  due 

by  him  of  certain  moneys,  and  the  payment  of  a  certain  fendant  to  the 

sum  into  Court ;  so  as  IF.  should  make  and  deliver  his  P^^ntiff,  and 
.  -  .  .  •         ^       ,  .        ,  ^         ,  ^*>  certify  the 

certificate  m  wnting  of  and  conccrnmg  the  matters  referred  game  to  the 

to  the  associate  before  a  certain  time;  with  liberty  however  "^^'^'^'^^ 

'  wnom  a  ver- 

to  enlarge  the  time ;  W.  to  have  power  to  examine  the  diet  is  to  be 
parties  and  their  witnesses  on  oath,  and  the  parties  to  be  cordingWr 
bound  to  produce  all  books  and  papers  relaUng  to  the 
matters  in  difference ;  any  party  wilfully  preventing  fV. 
from  making  his  certificate,  to  pay  such  costs  as  this  Court 
should  think  reasonable  and  just:  the  costs  of  tlie  cause, 
reference,  and  certificate,  to  abide  the  event  of  the  said  re* 
ference ;  and  that  both  parties  should  abide  by  the  certi- 
ficate, and  should  neither  of  them  bring  any  Writ  of  error, 
or  prosecute  any  action  or  suit  at  law  or  in  equity  against 
IF.,  or  against  each  other;  and  that  either  party  should  be 
at  liberty  to  move  to  make  the  order  a  rule  of  Court. 

A  certificate,  ascertaining  the  amount  due,  having  been  • 
sent  hj  W.  to  the  associate,  the  order  wm  in  the  following 
Michaelmas  term  made  a  rule  of  Court ;  and  on  the  same 
day  Siarktig  Serjt,  upon  certain  aflSdavits,  obtained  a  rule, 
calling  upon  the  defendant  to  shew  cause  why  the  valuu' 
tion  of  Mr»  Walter  made  in  this  cause  should  not  be  set 
aside,  and  a  new  trial  had.    The  grounds  upon  which  it 
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1834.  was  sought  to  set  aside  this  valuation  were  not  set  out  in 
the  rule  nisi,  and  therefore,  on  its  coming  on  to  be  heard 
in  this  term. 


Carmichabl 
HovcHiir. 


SicrkeSfSeijU  was  called  upon  to  support  his  rule. 
This  is  not  an  award  upon  a  regular  reference  at  nisi  prius. 
The  reference  was  not  to  make  an  award,  but  to  ascertain . 
the  amount  due  and  certifjr  it  to  the  associate,  who  was 
thereupon  to  enter  a  verdict  for  the  amount.  This  in  no 
respect  has  the  qualities  of  an  award,  so  that  either  party 
could  take  advantage  of  it  as  such.  It  could  not  be  en- 
forced by  attachment,  nor  could  an  action  be  brought 
upon  it  The  only  remedy  which  the  plaintiff  could  have, 
would  be  upon  the  verdict,  over  which  this  reference  has 
no  immediate  control.  [Po/^eson,  J.* This  is  nothing  more 
than  an  ordinary  certificate,  though  under  an  order  of 
reference  with  rather  larger  powers  than  usual.] 

D£NMAN,C.J.— I  am  disposed  to  think  that  the  rule 
requiring  the  grounds  of  objection  to  be  set  out  in  the 
rule  nisi  does  apply  in  this  case.  I  think  that  it  is  in  sub- 
stance an  award.  If  it  is  moved  to  set  it  aside  as  an 
award,  the  particular  objection  should  be  set  out  according 
to  the  rule. 

LiTTLBDALE,  J.  and  Taunton,  J*  concurred. 

Patteson,  J. — Either  this  is  a  note  to  the  officer,  or  it 
is  an  award.  If  it  was  merely  a  note  to  the  officer^  the 
motion  should  have  been  differently  framed.  The  defend- 
ant should  have  applied  to  set  aside  the  verdict*  . 

Rule  discharged. 
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Rees,  Gent,  one  &c.  v.  Morgan,  Executrix  of  Morgan. 

Assumpsit.    The   defendant   pleaded   that,  she  had  Pleneadmi- 

fully  administered,  and  that  *'she  hath  not  nor  had  on  the  ^^^^^^^^^ 

day  of  exhibiting  the  bill  of  the  said  plaintiff  in  this  behalf,  the  time  of  the 

nor  at  any  time  since  hath    had  any  goods  or  chattels"  f/«e  6i7/ plead- 

which  were  of  the  testator  at  the  time  of  liis  decease  to  be  ®^  f^f^®*".'**®  ^ 
...  .       r*      ,.       .  ,  1        ...      1  »      Unifomnty  of 

administered,     neplicalion :    that  the  defendant  "  on  the  Process  Act, 

day  of  exhibiting  the  bill  of  the  said  plaintiff  in  this  behalf  ^^^{^{^^l^^ 

bad  divers  goods  and  chattels"  8cc.  which  were  of  the  tes-  verdict  to  refer 

lator  at  the  time  of  his  decease,  in  her  hands  to  be  admi-  ^^^cemcnt  of 

nistered,  of  great  value.     Upon  this,  issue  uas  joined.  thetuU. 

At  the  trial  before  Paltesoii,  J.  at  the  Carmarthen  spring  service  of  a 

assizes.  18S3,  it  appeared  that  the  action  was  commenced  wntofsum- 

,  11*.  ,  "**'"*  under 

by  writ  of  aummons  stsed  out  on  the  8th,  and  served  on  ^  W.4,  c.S9, 

the  10th  Deeember,  1832,  on  which  the  amount  of  the  debt  '"'  '^^'''^  ?" 
'  '  eiecator  is 

was  expressed  ^  required  by  the  rule  (a),   but  in  which  not  described 

the  defendant  waa  not  described  as  executrix.  The  learned  scntati've'cba- 

judge  refused  to  receive  evidence  tendered  by  the  plaintiff  «cter,  is  no- 

of  asseta  having  come  to  the  hands  of  the  defendant  after  the  com- 

the  writ  of  sanimoos  served,  or  to  permit  the  defendant  to  ™«nc«fn«nt  of 

'  .  .  an  action 

prove  a  payment  of  debts  of  equal  degree  by  her  as  execu-  against  him 

trix  subsequently   to  that  period;   deciding  (against  the  JJ^cter'so 

argument  for  the  plaintiff)  that  the  day  of  exhibiting  the  as  to  render 

bill  mentioned  in  the   issue,  must  be   taken  to   be   the  ^'devastavit  if 

day  on  which  the  action  was  commenced  by  the  writ  of  he  pay  debts 

.  of  an  eoual 

summons,   and  not  the  day  of  filing  the  declaration;  and  degree  with 

(against  the  argument  for  the  defendant)  that  though  the  {^^"J^^^^^'^' 

writ  of  summons  did  not  describe  the  defendant  ilk  her  re-  service  of 

prasentative  character,  it  was  such  notice  of  an  action^  that  gy^JJ^n^  and 

she  would  be  liable  to  a  devastavit  in  respect  of  payments  the  filing  the 

subsequently  made  of  debts  of  equal  degree  with  that  of  gu^^e,       ' 

the  plaintiff.     Both  parties  being  confined  to  the  time  of 

the  service  of  the  process,  the  case  went  to  the  jury  upon 

the  evidence  given  of  assets  and  administration  up  to  that 

time.     The  jury  upon  this  evidence  found  a  verdict  for 

(rt)  n.  II.  2  w,  i,  reg.  ir. 
VOL.  III.  g 
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First  point: 
Relation  of 
allegation  to 
commence- 
ment of  ac- 
tion. 


Second  point : 
Relation  to 
filing  of  decla« 
ration. 
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the  plaintiff,  damages  ^0/.  In  the  following  Easter  term 
Chilton,  for  the  defendant,  obtained  a  rule  nisi  for  a  new 
trial,  on  the  ground  of  the  improper  rejection  of  the  evi- 
dence of  payments ;  against  which 

John  Evans  and  E.  V,  Williams  now  shewed  cause.  The 
evidence  was  properly  rejected.  The  issue  must  be  under- 
stood to  relate  to  the  commencement  of  the  suit,— or  to  the 
filing  of  the  declaration, — or  it  is  insensible. 

I.  If  the  allegation  in  the  defendant's  plea  means  that  the 
defendant  had  not  assets  at  the  time  of  the  commencement 
of  the  suit,  then  the  verdict  is  right,  for  the  payment  of 
debts  by  the  defendant  since  that  time  could  not  be  given 
in  evidence  under  the  issue ;  and  therefore  the  question  as 
to  the  effect  of  the  service  of  the  writ  of  summons,  as 
a  notice  to  the  defendant  of  an  action  commenced,  cannot 
arise.  It  is  obvious,  that  if  the  service  of  process  was  not 
notice  to  the  executrix,  the  payments  afterwards  made  by 
her  of  debts  of  equal  degree,  without  notice  of  an  action  com^ 
menced  against  her  as  executrix,  should  have  been  pleaded. 

II.  If  the  plea  is  to  be  taken  as  alleging  that  the  de* 
fendant  had  fully  administered  up  to  the  time  of  filing  the 
declaration,  it  is  demurrable.  If  an  executor,  with  notice 
of  action,  chooses  to  make  payments  of  debts  of  equal 
degree  after  action  brought,  he  commits  a  devastavit.  And  if 
it  be  a  devastavit,  the  plaintiff's  right  cannot  be  affected  by 
the  payment.  It  is  said  that  in  this  case  the  defendant  had 
not  notice  of  the  action  being  commenced  against  her  in 
her  character  of  executrix,  and  some  cases  have  been  cited 
from  Com,  Dig.  Administration  (C.)  to  shew  that  a 
summons  was  no  notice  of  action.  But  those  were  cases 
upon  original  writs  and  latitats,  upon  which  there  was  no- 
thing to  shew  what  was  the  nature  of  the  demand.  A  writ 
of  summons  differs  from  the  process  formerly  in  use  in  this, 
that  the  amount  of  the  demand  is  specified  at  the  back  of 
the  writ,  and  therefore,  although  the  former  process  was 
not  considered  sufficient  notice,  this  may  be  so, 
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III.  Supposing  the  issue  to  be  insensible,  the  defend*         i8S4. 

ant  is  not  entitled  to  apply  to  the  Court  for  a  repleader, 

for  it  is  a  weil-established  rule  that  a  repleader  cannot  be 

awarded  in  favour  of  the  person  who  made  the  first  fault  in 

pleading;  Tidds  Practice  (a),  Jones  v.  Bodenhamib),  Web-  Third  point: 
°        .  w»  .^     ,       .  Issue  insensi- 

iier  V.  Banm$ter{c).    Here,  if  the  issue  tendered  by  the  bie. 

replication  is  insensible,  so  also  is  the  plea.     [7 <it/»lo;i,  J. 

I  do  not  think  we  have  any  thing  to  do  with  the  question 

of  repleader.     If  it  had  been  asked  for,  we  might  have 

considered  of  it.     DenmatifCi*  The  real  point  is,  what 

is  the  meaning  of  the  expression,  ''  the  exhibiting  of  the 

bill  of  the  plaintiiF."   The  Court  are  disposed  to  think  that 

it  means  the  commencement  of  the  suit.] 

Chilton  and  Whitcombe,  contrd.  The  defendant  is  not 
driven  to  shew  that  **  exhibiting  the  bill,''  means  the  filing 
of  the  declaration,  for  the  affirmative  of  the  issue  lies  upon 
the  plaintiff,  who  has  replied,  that  at  the  time  of  exhibiting 
the  bill  the  defendant  had  assets.  It  is  for  the  plaintiff 
therefore  to  affix  a  definitive  meaning  to  the  words. 
Before  the  Uniformity  of  Process  Act.  "  exhibiting  the 
biir  was  equivalent  to  the  filing  of  the  declaration.  At  the 
trial  the  plaintiff  himself  contended  for  this  construction,  and 
insisted  that  he  was  entitled  to  give  evidence  of  assets  up  to 
the  time  of  filing  the  declaration.  [Denman,  C.J,  He 
takes  the  argument  both  ways.]  It  is  material  to  look  at 
the  consequences  of  the  plaintiff's  having  accepted  the 
issue  in  its  present  form.  If  he  had  replied  that  the  de- 
fendant had  assets  at  the  time  of  the  commencement  of 
the  suit,  the  defendant  might  have  rejoined,  that  at  the 
time  she  had  no  notice  of  the  action.  In  Dyer  (d)  it  is 
said,  that  ''if  an  executor  pay  a  just  debt  after  a  writ  sued 
out,  and  before  notice  of  it,  or  summons  first  served,  then 
it  is    a   good    plea."      Bro.    Abr.  Executors,  pi.  43  (e), 

(a)  9S1  in  the  9th  edition.  {d)  38  a  in  margin. 

(6)  5  Mod.  925.  (e)  Translated  1 1  Vin.  Abr.  295. 

(c)  I  Doogl.  396,perBii2^,  J. 

Q2 
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1834^  is  to  the  same  effect.  [Dcuman, C.J.  I  do  not  see  how 
that  is  ill  dispute.  There  is  no  doubt  that  the  learned 
judge  is  wrong,  if  the  \i'ords  have  the  meaning  which  you 
ascribe  to  them.]  The  time  of  exhibiting  the  bill  never 
''did  mean  the  commencement  of  the  suit»  [Patleson,J. 
There  I  think  you  are  wrong.]  It  never  meant  the  suing 
out  of  the  process.  [Patteson,J.  That  is  different.]  If 
the  words  have  any  meaning  at  all,  they  must  have 
a  meaning  analogous  to  that  which  they  had  before  in 
Courts  of  Law,  which  was  jfiling  the  declaration.  ^Pat- 
teson,J,  Exhibiting  the  bill  never  did  mean  ''filing  the 
declaration."  The  fallacy  of  your  argument  lies  in  con- 
sidering that  it  was  so.  In  point  of  law  the  bill  of  Mid- 
dlesex was  sued  out  against  the  party  as  process  in  another 
cause^  and  when  he  was  in  custody  a  bill  was  filed  against 
him  as  a  prisoner.  This  was  the  commencement  of  the  suit.] 
The  exhibiting  the  bill  is  rather  analogous  to  the  filing  of 
the  declaration  than  to  the  service  of  the  writ  of  summons. 
The  bill  filed  against  the  party  formerly  was  contempo- 
raneous with  the  declaration,  and  when  the  expression 
used  in  this  plea  and  replication  was  employed,  it  was  in- 
tended to  relate  to  time. 

Perhaps  the  proper  way  of  considering  the  words  is  to 
treat  them  as  insensible;  and  if  that  be  so,  the  verdict 
cannot  stand.  The  words  are  altogether  insensible,  be- 
cause they  have  now  no  technical  sense,  nor  any  sense  in 
which  ordinary  persons  can  understand  them. 
.  It  is  said  that  every  payment  between  the  commence- 
ment of  the  suit  and  the  declaration  would  be  a  devastavit. 
That  would  not  be  so,  unless  the  defendant  had  notice  of 
the  nature  of  the  action.  In  Com.  Dig.  Administration 
(C.  2),  it  is  laid  down,  that  "  if  a  suit  be  commenced  by  one, 
an  executor  may  pay  another  till  he  has  notice  of  the  suit." 
[Patteson,  J.  Have  you  found  any  case  where  the  action 
was  by  original,  in  which  such  a  plea  has  been  put  upon 
the  record  ?]     Corbett's  case  (a). 

(a)  2  Leoo.  Case  88,  p«  60. 
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Denman,  C.  J. — This  is  an  action  against  an  executrix,  1834.-  • 
to  which  she  pleads  that  she  had  fully  administered  at  the 
lime  of  exhibiting  of  the  bill,  and  the  issue  is,  whether 
she  liad  assets  at  the  time  of  exhibiting  the  bill.  The  fde- 
fendant  at  the  trial  tendered  evidence  of  payments  made 
since  the  commencement  of  the  action  by  writ  of  summons, 
and  before  the  6ling  of  the  declaration.  This  evidence 
was  objected  to,  and  was  rejected  by  the  learned  judge. 
If  the  words  "  exhibiting  the  bill"  are  understood  in  one 
sense,  they  state  a  defence;  if  in  another,  they  do  not. 
If  we  understand  them  in  the  former  sense,  the  rejected 
evidence  was  immaterial.  I  think  we  must  understand  the 
words  in  the  same  sense  as  any  ordinary  intelligent  person 
would  do.  Before  the  act  for  the  uniformity  of  process, 
the  words  meant  the  commencement  of  the  suit,  and  that, 
I  think,  must  be  taken  to  be  their  meaning  now.  The  evi- 
dence therefore  being  immaterial  to  the  issue,  was  properly 
rejected. 

LiTTLEDALE,  J. — I  am  entirely  of  the  same  opinion. 
Before  the  Uniformity  of  Process  Act  the  exhibiting  the 
bill  was  the  commencement  of  the  suit,  and  when  this  ex- 
pression was  used  in  pleading,  it  was  only  an  informal 
mode  of  saying  ''  the  commencement  of  the  suit/'  Before 
the  act,  the  words  had  a  definite  meaning.  Now,  it  is  said, 
the  words  are  insensible,  and  the  trial  which  has  taken 
place  upon  this  issue  is  a  nullity.  I  think  that  it  is  not  so. 
We  must  give  effect  to  the  words,  if  we  can  do  so.  They 
have  not  that  technical  meaning  which  they  previously  had, 
but  they  are  words  of  description  of  which  every  one  kpows 
the  meaning.  As  no,  objection  wasi  taken  by  demurrer, 
we  must  understand  the  wo^ds  in  their  popular  sense. 
The  bill  and  the  declaration,  were,  not  the  same.  ^  'de« 
claratioQ  presupposed  that  a  bill  had  been  filed.  You 
could  not  declare  against  a  prisoner  until  a  bill  was  filed. 
As  the  law  stood  at  one  time,  until  altered  by  statute,  the 
want  of  a  bill  might  be  assigned  as  error.     Whether  the 
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latitat  or  the  bill  was  originally  the  commencement  of 
the  suit|  is  very  doubtful.  In  TidiTs  Practice  {a)  it  is  saidy 
that  anciently  the  first  process  was  a  plaint,  then  an  attach- 
ment,  then  a  bill  of  Middlesex,  if  the  defendant  resided  in 
that  county,  and  if  he  did  not,  a  latitat.  The  origin  of 
all  these  proceedings  is  involved  in  great  obscurity.  A  fic- 
tion was  subsequently  adopted  of  supposing  the  defendant 
in  the  custody  of  the  marshal,  then  a  bill  upon  that  sup- 
position was  filed  against  him«  The  bill  was  therefore 
then  considered  as  the  commencement  of  the  action. 
Though  the  language  used  in  the  plea  is  not  applicable  in 
the  former  technical  sense  of  the  words,  it  would  be 
understood  by  the  community  at  large.  No  objection  has 
been  taken  by  demurrer.  The  issue  therefore,  in  my  opi* 
nion,  was  well  joined,  aud  the  verdict  must  stand. 

Taunton, J. — This  question  arises  on  %WilL  4,  c.  39, — 
the  Act  for  Uniformity  of  Process  in  Personal  Actions.  The 
principal  object  of  that  act,  as  appears  from  the  preamble, 
was  to  remedy  the  great  variety  and  multiplicity  of  process 
in  personal  actions  in  the  Superior  Courts  of  Law  at  West- 
minster. I  shall  not  enter  into  the  discussion  of  what  the 
old  law  was.  I  agree  that  it  may  be  clear  that  payment 
of  other  debts  after  the  commencement  of  the  suit  is  a  dis- 
charge to  the  executor  if  he  receives  no  notice  of  the  de- 
mand :  but  upon  the  pleadings  in  this  case  it  is  not  neces- 
sary to  consider  the  question  of  notice.  It  does  not  arise 
if  the  words  '*  exhibiting  the  bill*'  mean  commencement  of 
suit.  Since  the  Uniformity  of  Process  Act  there  is  no 
such  proceeding  as  exhibiting  a  bill.  The  suing  out  the 
writ  of  summons  is  now  the  commencement  of  the  suit. 
The  words  ^  exhibiting  the  bill''  are  first  used  by  the  de- 
fendant in  her  plea  in  bar,  and  they  must  be  intended  to 
have  been  used  by  her  with  an  appropriate  meaning. 
The  only  appropriate  meaning  is,  that  at  the  commence- 

(tt)  Page  141. 
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ment  of  the  suit  she  had  no  assets.     No  injustice  is  done         1834. 
to  the  defeudant  by  supposing  that  she  intended  to  plead 
a  good  plea.' 

Patte80N,J. — I  am  entirely  of  the  same  opinion. 
My  opinion  has  fluctuated  considerably  during  the  pro- 
gress of  the  discussion.  I  was  struck  at  one  time  with  the 
argument  urged  for  the  defendant,  that  we  should  alter  the 
law  if  we  held  service  of  the  summons  to  be  notice  of  the 
•ait.  But  the  question  comes  to  this,  whether  the  words 
"  exhibiting  the  bill*'  mean  the  time  of  declaring,  or  the 
commencement  of  the  suit.  These  words  always  did  mean 
the  commencement  of  the  suit.  By  the  Statute  of  Limi- 
tationS)  21  Jac,  \,  certain  personal  actions  are  to  be  com- 
menced within  six  years.  This  is  the  language  used, ''  shall 
be  commenced  and  sued  within  the  time  hereafter  expressed." 
What  is  the  mode  of  pleading  that  statute  i — That  the 
cause  of  action  did  not  accrue  within  six  years  before  the 
exhibiting  of  the  bill  of  the  said  plaintiff  against  the  said 
defendant.  There  the  words  mean  the  commencement  of 
the  suit,  whether  used  by  the  plaintiff  or  the  defendant. 
When  the  defendant  uses  these  word;  in  her  plea,  she  uses 
them  with  this  meaning.  If  the  plaintiff  does  not  treat 
them  as  having  the  same  meaning,  that  cannot  alter  the 
meaning  of  the  words.  I  therefore  quite  agree  with  the 
rest  of  the  Court  in  thinking  that  the  evidence  was  pro- 
perly rejected. 

Rule  discharged  (a). 

(a)  An  adminUtratnx,  who  was      gioalis;    the    plaintiff  demurred, 
sued  bybill,  pleaded  thatshe  bad  no      and  had  judgment.    Seviniack  v. 
I  die  ioipetratioDis  brevis  ori-     ManhaU,  8  Mod.  388. 
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Pitt  v.  Coombs.— In  the  matter  of  Chaules  Pitt. 

A  slight  devia-  MR.  PITT  ill  person  applied  to  be  discharged  from  the 

lion  will  not  .        r    t        .      .«.      ^    ,  r  u*.  ,  .. 

deprive  a         custody  of  the  sherilT  of  the  county  of  Middlesex,  upon 

fwin?  attend-"^  affidavits  which  contained  the  following  statement.    On  the 

ance  in  a  preceding   Wednesday,    Mr.  Pilt,    having   succeeded   in 

Just'iGe^ofhis  >Bakjnga  rule  absolute  in  a  cause  in  which  he  was  a  party, 

privilege  from  left  the  Court  of  King's  Bench,  at  about  six  o*clock  in  the 

Where  a  evening,,  and  proceeded  immediately  to  his  office  in  Adam 

party  is  arrest-  Street,  Adeiphi,  where  he  took  refreshments :  having  re- 
ed under  an  .  ,  , 
attachment  for  mained  there  three  quarters  of  an  hour  he  quitted  his  office, 

cnntenipt  of  f^j.  j|jg  purpose  of  going  to  his  residence  in  Somers'  Town; 
paying  money,  intendiug  on  his  way  to  call  at  the  Rule  Office,  for  the  pur- 
tied*  to^lVdls-  pose  of  getting  a  copy  of  his  rule.  Before  he  had  quitted 
chRfKed  upon  the  street  in  which  his  office  was  situated,  he  was  arrested 
am\)unt  U)  the  ^y  ^"  officer  of  the  sheriff  of  Middlesex,  upou  an  attach- 
officcr.  ment  for  contempt  in  not  paying  a  sum  of  money,  pursuant 

to  an  order  issuing  out  of  the  Court  of  Chancery.  The 
officer  accompanied  him  to  the  Rule  Office,  where  he  ob> 
tained  his  rule,  and  then  took  him  to  a  lock-up-house  in 
Cursitor  Street ;  whence  he  was  subsequently  removed  to 
Whitecross  Street  Prison.  Mr.  PiU  tendered  to  the 
officer  arresting  him  the  amount  for  the  non-payment  of 
which  the  attachment  was  issued,  but  the  latter  refused  to 
accept  it,  assigning  no  reason  for  his  refusal.  The  Court, 
upon  hearing  this  statement,  said,  that  the  matter  ought  to 
be  inquired  into,  and  that  there  must  be  a  rule,  but  re- 
fused to  make  it  absolute  in  the'iirst  instance. 

Upon  affidavits  made  in  answer  to  the  above  statement^ 
which  alleged  that  Mr.  Piti  had  left  the  Court  of  King's 
Bench  shortly  after^ve  o'clock,  had  arrived  at  his  office  at 
about  twenty  minutes  after  five,  and  quitted  it  at  seven  :  that 
proceeding  along  Adam  Street,  he  went  into  the  shop  of  a 
tailor,  upon  which  the  officer  (who  had  been  watching  him 
from  the  time  of  his  entering  his  office),  immediately  fol'- 
lowed  him  into  the  shop  and  there  made  the  arrest. 
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Dampier,  on  the  following  day,  shewed  cause.  A  party  is 
protected  from  arrest  only  whilst  qd  hi:i  way  JVoni  the  Court 
of  Justice  to  his  residence.  Here,  by  the  long  stay  which 
Mr.  Pitt  made  at  his  office/ knd  nioh;  ^'aitidulaVly  tJy  iiis 
deviating  from  his  course  by  entering  the  tradesman's  shop,  PmibcSpw. 
he  has  forfeited  his  right  to  this  privilege.  "    '      frpiii.«rr^?*. 

With  regard  to  the  other  point  made  respecting  the  tendfer  Secdrifl  pmut : 
of  the  money,  it  is  unnecessary  to  offer  any  argument  to  the  officer. 
Court,  as  the  arrest  was  upon  au  attachment  for  contempt  ,  . 

issued  out  of  the  Court  of  Chancery,  which  could  not  be  *  ' 

purged  by  payment  of  money.     {^Denman,  C.  J.  No,  there  ..,.,.  •» 

is  nothing  in  that.]  :     .  n  i ..  >t 

Mr.  Pitt,  in  person,  supported  his  rule. 

Dbnman,  C.  J. — That  doctrine  concerning  deviation 
would  be  very  alarming,  if  allowed  to  be  carried  to  the  extent 
contended  for.  Officers  ought  not  to  dodge  parties  so  narrowly 
on  their  way  home  from  Courts  of  Justice.  Parties  ought  to 
be  substantially  privileged  from  arrest,whilst  returning  home 
from  the  Courts  both  for  the  dignity  of  the  Court  and  the 
orderly  proceeding  of  its  business.  This  is  a  weaker  case 
than  that  of  Lightfoot  v.  Cameron  (a). 

Little  DALE,  J. — There  was  a  case  of  a  man  returning 
to  Portsmouth,  after  attending  the  Winchester  assizes,  in 
which  it  was  held,  that  a  little  deviation  could  not  deprive 
the  party  of  his  privilege  from  arrest. 

Taunton,  J.  and  Patteson,  J.  concurred. 

Rule  absolute  (£). 

(a)  S  W.  Bla.  HIS.  Court  of  Quarter  Sessions,  did  not 

(h)  And  ste  Luntley  v.*  — •-— ,  1  lose  his  privilege   by'  going  into 

Cronipc.  &Meesoii,  579;  where  it  a  picture  shop  on  his  Wfiy"ftx)ni 

was  held  that  a  practising  barris-  sessions,  althoi^b  .itrtinigh^  Jbf^ve 

ter  who  is  privileged  from  arrest,  been  otherwise  if  he  had  stayed 

eondo,  morando,  et  redeundo,  in  iii  the  shop  an  unreasonable  time. 

his  profeafMonal*  attendance  at  the   '  *'   ''   "'    "'' ' 
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William  Thobpb  o.  Eyre. 


In  an  Action     AN  action  having  been  brought  by  Eyre  against  oneEdward 

nantof  White-  Thorpe  for  the  amount  of  his  bill  of  costs  as  an  attorney, 

*c«f*n^B.  his  Edward  Thorpe  suffered  judgment  by  default,  whereupon 

matters  indis-  Eyre  signed  judgment,  and  on  31st  May,  183],  issued  a  fi. 

Sll^'to  C^      fa.  into  Bucks.    The  sheriff  received  the  writ  on  6th  June, 

who  is  to  de-    1831,  and  soon  afterwards  seized  certain  crops  of  corn,  &c. 

shdlbedoi^     ^^^^  growing  upon  land  in  the  parish  of  Towersay,  and 

withresDcctto  other  goods.     Edward  Thorpe,  on  the  22d  June,  was  sur- 

awards,  with '    rendered  to  prison  by  his  bail,  and  in  September  following 

respect  to  the    j^^i^  j^e  benefit  of  the  Insolvent  Debtors' Act  (o).    The 
land,  that  from  .mi 

the  date  of  his  plaintiff,  William  Ihorpe,  was  appointed  assignee.    The 

tenancvshall  ^""^P*  heing  claimed  by  fVilliam  Thorpe  as  his  property,  the 
cease,  and  that  sheriff  obtained  a  rule  under  the  Interpleader  Act(fi),  call- 
in  a  month  '  ^°S  before  the  Court,  the  execution  creditor  and  the  adverse 
deliver  up  tos-  claimant.  The  parties  having  appeared,  the  Court  ordered 
Possession  is  that  an  action  should  be  brought,  iu  which  William  Thorpe 
^r  ^^^"'^1"  •^^"'^  ^^  plaintiff,  and  Eyre  defendant,  in  which  the  two 
credfitorof J.,  following  issues  should  be  raised: — First,  whether  the 
hsu^ex^u-  ^''OP*  were,  at  the  time  of  the  execution,  the  property  of 
tion  against  Edward  Thorpe  or  of  William  Thorpe.  Secondly,  whether 
the  crops  ^^  judgment  was  void  against  the  creditors  of  Edward 
wwing  on  Thorpe.  In  pursuance  of  this  direction  of  the  Court  the 
Held,  that  present  action  was  brought,  and  came  on  for  trial  at  the  last 

nm  SrteS  ^"^''^  ^P"°8  **"^®*'  '^^^^''^  BoUand,  B.,  when  the  foUow- 

the  tenancy,      ing  facts  appeared  : 

thatUieawaS      Edward  Thorpe  had  been  tenant  to  William  Thorpe,  of 

was  admissible  lands  in  the  parish  of  Towersay,  for  the  arrears  of  the  rent 
in  evidence 
upon  the  trial 

h^i^B.  W  '  <?«•  4»  c  W.  (6)  1  &  8  r.  4,  c.  56. 

and  D.,  Upon 

the  question,  whether,  at  the  time  of  the  execution,  the  crops  were  the  property  of  A.  or 

of  B. 

A  tenant,  whose  tenancy  is  determined  after  Ladv-day,by  an  agreement  which  is  silent 
as  to  way*going  cropa^  is  not  entitled  to  such  crops  under  a  custom  which  gives  to  the 
tenant  such  crops  upon  a  regular  expiration  of  a  Ladjf'dmf  tenancy, 

SembU,  that  the  S2d  section  of  7  Geo,  4,  c.  57,  as  to  voluntary  preferences  by  insol- 
vent debtors,  does  not  render  a  judgment  void  as  4^nst  the  creditors,  unless  obtained 
by  cdlution  with  the  insolvent. 
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for  which  a  distress  was  made  on  behalf  of  William  Thorpe.         1834. 
Edward  T.,  considering  the  distress  illegal,  brought  trespass       ^ 
against  William.     At  the  same  time  he  also  brought  an  ac-  v. 

tion  against  William  for  work  and  labour,  and  his  services  **** 

as  bailiff,  which  character,  and  not  that  of  tenant,  he  alleged 
that  he  had  latterly  held. 

Both  causes  coming  on  for  trial  at  the  Bucks  Spring 
assizes,  1831,  they  were,  by  an  order  of  nisi  prius,  referred 
to  a  barrister,  who  was  to  direct  for  what  amounts  the  ver- 
dicts should  stand,  to  settle  all  matters  in  difference  between 
the  parties,  and  to  determine  what  he  should  think  fit  to  be 
done  by  any  of  the  said  parties,  respecting  the  matters  in 
dispute  and  with  respect  to  the  land  mentioned  in  the 
pleadings  in  the  action  of  trespass.  The  arbitrator  pub- 
lished his  award  on  the  1st  June  following,  and  thereby, 
after  determining  upon  the  other  matters  referred,  found 
with  respect  to  the  land  mentioned  in  the  action  of  trespass, 
that  Edward  T.  held  it  as  tenant  to  Wiiliam,  and  awarded 
that,  upon  the  delivery  of  his  award,  the  tenancy  should 
cease  and  determine,  and  that  within  one  calendar  month 
afterwards,  Edward  7.  should  give  up  the  possession  to 
William.  Edward  quitted  the  land  before  the  expiration  of 
one  month,  and  William  entered  and  took  possession  of  it. 
The  tenancy  of  Edward  T.  commenced  on  Lady-dayi  and 
by  the  custom  of  the  country,  upon  the  regular  deter- 
mination of  such  a  tenancy,  the  tenant  is  entitled  to  the 
crops  growing  at  the  time.  The  issue  whether  the  crops 
were,  at  the  time  of  the  execution,  the  property  of  William 
or  of  Edward,  depended  mainly  upon  the  effect  to  be  given 
to  this  award.  It  was  contended  for  William  that  the 
award  had  put  an  end  to  the  tenancy  on  the  1st  Junei  and 
that,  therefore,  at  the  time  of  the  seizure,  the  crops  growing 
on  the  land  were  his  property.  For  Eyre,  the  execution 
creditor,  it  was  contended,  that  the  award  being  inter  alia, 
was  not  evidence  upon  these  issues*  The  learned  baron 
held  that  it  was  admissible,  the  question  being  whether  the 
aops  were,  at  the  time  of  the  execution,  the  property  of 
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18S4.  Edward  T,,  which  question  depended  upon  the  award.  It 
was  then  objected  that  the  award  could  not  of  itself  operate 
to  determine  the  tenancy ;  and  that,  supposing  the  tenancy 
to  have  been  determined  by  the  award,  Edward  was,  by  the 
custom  of  the  country,  entitled  to  the  way-going  crops. 
Upon  this  issue  the  learned  baron  directed  the  jury  to  find 
a  formal  verdict  for  the  plaintiff*,  and  gave  the  defendant 
leave  to  move  the  Court  upon  the  point  raised. 
Second  issue.  Upon  the  second  issuc^  evidence  of  the  circumstances 
attending  the  course  of  the  cause  of  Eyre  v.  Edward  Thorpe 
was  given,  with  a  view  to  shew  that  the  judgment  came 
within  the  provisions  of  the  S2d  section  of  the  7  Geo.  4,  c. 
57(a),  and  was  therefore  void  as  against  William  T.  as  as- 
signee of  Edward  T.  That  action  appearing  to  be  brought 
upon  an  attorney's  bill  which  had  not  been  delivered  a 
month  before  action  brought,  pursuant  to  the  statute,  it  was 
contended  for  the  present  plaintiff  that  the  judgment  was 
vitiated  by  the  non-delivery  of  the  bill.  The  learned  baron 
held  that  this  circumstance  did  not  operate  to  invalidate  the 
judgment,  for  that  the  client  might  well  waive  the  delivery 
of  the  bill ;  but  that  the  fact  of  a  waiver  might  be  a  circuro- 


(a)  Which  enacts,  "That  if  any  and  is  hereby  declared  to  be  frau- 
prisonerwho  shall  file  his  or  her  pe-  dulent  and  void  as  against  the 
tition  for  his  or  her  dischai^e  under  provisional  or  otlicr  assignee  or 
this  act,  shall  before  or  after  his  or  assignees  of  snch  prisoner,  ap- 
her  iropnsonment,  being  in  insol-  pointed  under  this  act :  Provided 
vent  circumstances,  voluntarily  always,  that  no  such  conveyance, 
convey,  assign,  transfer,  charge,  assignment,  transfer,  charge,  deli- 
deliver,  or  make  over,  any  estate,  very,  or  making  over,  shall  be  so 
real  or  personal,  security  for  mo-  deemed  fraudulent  and  void,  unless 
ney,  bond,  bill,  note,  money,  pro-  made  widijn  three  months  before 
perty,  goods  or  effects  whatsoever,  the  commencement  of  such  impri- 
to  any  creditor  or  creditors,  or  to  sonment,  or  with  the  view  or 
any  person  or  persons  in  trust  for,  intention  by  the  party  so  convey- 
or to  or  for  the  use,  benefit,  or  ad-  ing,  assigning,  transferring,  charg- 
Vantage  ofany  creditor  or  creditors,  ing,  delivering,  or  making  over, 
every  such  conveyance,  assign-  of  petidoning  the  said  Court  for 
ment,  transfer,  charge,  delivery,  his  or  her  dischai^e  from  custody 
and  making  over,  shall  be  deemed  under  this  act.*' 
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stance  to  shew  collusion.  Upon  the  general  point,  whether  the         18S4. 

judgment  came  within  7  Geo.  4,  c.  57*  sect.  32,  the  learned 

baron  told  the  jury  that  if  they  thought  the  proceedings 

were  bon&fide  hostile  proceedings,  the  judgment  was  good, 

but  that  if  they  were  of  opinion  that'  the  obtaining  the 

judgment  was  fraudulent  and  collusive,  for  the  purpose 

of  defeating  other  creditors,  the  plaintiff  would  be  entitled 

to  their  verdict.     The  jury  immediately  returned  a  verdict 

for  the  plaintiff,  and  in  reply  to  a  question  put  to  them  by 

the  learned  baron,  stated  that  they  considered  the  obtaining 

the  judgment  a  collusive  and  fraudulent  proceeding. 

In  the  following  Easter  term,  the  defendant  in  person 
obtained  a  rule  nisi  for  a  new  trial  upon  both  issues,  the 
grounds  of  his  motion  being,  that  upon  the  first  issue  the 
learned  baron  improperly  received  in  evidence  the  award 
above  mentioned,  and  that  the  verdict  was  against  evidence 
upon  the  second  issue,  and  that  the  judge  had  misdirected 
the  jury  upon  both  issues. 

Biggs  Andrews,  and  Gunning,  now  shewed  cause. 
The  award  was  admissible  in  evidence  upon  both  issues. 
It  was  receivable  upon  the  first  issue,  because  it  affected 
the  title  to  the  possession  of  the  land,  and  consequently 
also  the  title  to  the  crops.  It  was  receivable  upon  the  se- 
cond issue,  because  it  went  to  shew  the  state  of  the  cir- 
cumstances at  the  time  of  the  obtaining  judgment  by 
default.  The  effect  of  the  award  with  reference  to  the 
first  issue,  was  to  put  an  end  to  the  tenancy  from  the  date 
of  tbe  award.  It  was  argued,  upon  Hunter  v.  Rice{a)f  that 
the  award  could  not  affect  the  tenancy,  because  the  sub- 
mission  could  not  operate  as  a  surrender.  In  that  case  it 
was  held  that  certain  hay  left  upon  the  premises  by  the 
tenant  was  not  transferred  to  the  landlord  by  an  award, 
which  directed  that  it  should  be  delivered  up  by  a  certain 
day ;  but  it  does  not  appear  to  have  been  referred  to  the 

(o)  15  East,  100. 
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18S4.  arbitrator  to  say  specifically  what  should  be  done  with 
respect  to  the  hay.  It  only  appears  upon  the  report  that 
the  whole  of  the  disputes  between  the  parties  were  referred 
to  arbitration.  Lord  Ellenborougk  said,  **  There  is  a  dif- 
ference between  property  awarded  to  be  transferred  by  the 
owner  to  another,  and  property  which  is  actually  transferred 
by  the  contract  of  the  owner  through  the  medium  of  his 
agent*'  It  may  be  said  here  that  the  tenant  has  made  the 
arbitrator  his  agent  by  the  terms  of  the  order  of  reference, 
and  therefore  the  property  was  ''  actually  transferred 
through  the  medium  of  his  agent.''  In  Hunter  v.  Rice 
there  is  also  this  other  distinguishing  circumstance,  that 
the  tenant  refused  to  act  in  obedience  to  the  award; 
whereas  here,  at  the  end  of  a  month,  the  tenant  leaves  the 
property,  and  the  landlord  takes  possession,  which  amounts 
to  a  delivery  of  the  possession  by  Edward  T.  In  Doe  d. 
Morris  v.  Rosier  {a),  it  was  held  that  where  the  lessor  of 
the  plaintiff  and  the  defendant  in  ejectment  had  before  re- 
ferred their  right  to  the  land  to  an  arbitrator,  who  had 
awarded  in  favour  of  the  former,  the  award  concluded  the 
defendant  from  disputing  the  lessor's  title  in  an  action  of 
ejectment.  [Patteson,  J.  In  that  case  there  was  no  change 
of  property  by  the  award ;  the  award  ascertained  only  to 
whom  the  property  in  fact  belonged;  whereas  here  the 
arbitrator  determines  that  Edward  T.  was  possessed  of  the 
land  as  tenant,  and  then  directs  that  the  tenancy  shall  cease 
from  the  date  of  his  award.  Do  you  find  any  instance  m 
which  an  award  has  been  held  to  transfer  property  ?  The 
award  merely  determines  the  tenancy.  Taunton,  J. 
Suppose  Edward  T.  had  mown  a  crop  of  hay  after  the 
date  of  the  award,  and  had  sold  it,  could  William  T.  have 
brought  trover  against  the  vendee  ?  Patteson,  J.  He  may 
enforce  the  award  by  attachment.]  There  is  another  view 
of  this  case :  which  is,  that  looking  at  the  award,  together 
with  all  the  circumstances,  it  amounts  to  a  surrender  in  law. 

(a)  S  East,  15. 
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In  Thanuii  v.  Cook  (a),  A.  being  tenant  from  year  to  year^  1834* 
underlet  to  J?»,  and  the^riginal  landlord,  with  the  asaentof 
A.,  accepted  i).  aa  his  tenant,  but  there  was  no  surrender  in 
writing  of  A.^s  interest.  Rent  being  subsequently  in  arrear, 
the  landlord  distrained  on  jB.'s  goods ;  it  was  held  that  these 
circQUistanceB  constituted  a  valid  surrender  of  il.'s  interest 
by  act  and  operation  of  law,  within  the  9Q  Car.  2,  c.  S,  s.S. 
Walls  ▼.  Atchesonijb).  The  award  has  been  acted  upon  by 
both  parties.  i\fter  Edward  T.  had  quitted  the  possession, 
and  it  had  been  taken  by  William  jT.,  the  latter  could  not 
have  maintained  against  the  former  an  action  for  use  and 
occupation.  So  neither  can  the  other  party  say  that  he  had 
any  right  subsequently  continuing  in  him.  Therefore,  with* 
ont  looking  at  the  direct  legal  operation  of  the  award  itself, 
it  is  submitted  that  all  the  circumstances  taken  together 
amount  to  a  surrender  of  the  lease.  The  only  question, 
then,  is  as  to  the  period  of  the  surrender  i  It  must  have 
taken  effect  from  the  execution  of  the  award,  for  the  award 
having  been  acted  upon,  William  T*  could  not  have  reco* 
vered  for  use  and  occupation  subsequent  to  that  period. 
With  respect  to  the  right  to  emblements,  or  rather  to  the 
way-going  crops,  it  is  admitted  that  the  tenant  would  have 
been  entitled  to  them,  if  there  had  b^en  a  regular  expira- 
tion of  aLady-day  tenancy,  but  here  the  determination  of  the 
tenancy  was  of  a  peculiar  kind,  and  does  not  come  within 
the  terms  of  the  custom.  It  is  laid  down  in  the  books, 
that  when  a  tenancy  is  put  an  end  to  by  the  act  of  another, 
or  by  the  act  of  God,  the  tenant  shall  be  entitled  to  emble" 
ments ;  but  here  the  determination  is  by  his  own  act.  He 
determined  the  tenancy  himself  just  as  much  as  if  he  had 
surrendered  it ;  and  in  the  case  of  a  surrender,  there  is  no 
doubt  but  that  the  tenant  would  not  be  entitled  to  emble- 
ments. It  is  true,  here,  that  the  tenancy  was  actually  de* 
terroined  by  the  arbitrator  $  but  where  the  books  speak  of 

(a)  3  Barn.  &  Aiders.  119.  (6)  3  Bingh.  462. 
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I834i        a  d^teifDiiqatiqii  ''  by, the  act  of  a»other/^it  is  meting  ^f «^''>^ 
act.  of  anotlier  over   whom   the  tenant  has   no  contrc(\. 
lTa;unton,  J.  Emblements  and  waj-goiog  crops  stand  i^pon 
v^ry  different  ground.     Eaibleniqnts  a^e  by  cpmoxon  law; 
tbe> right  to  way-tgoing  crops  (jjepends  upon  custom.    Here, 
it  is  found  that  the  custom  was^  that  wb^e  thei^  i||  a  regular 
Lady-day  teoiMicy^  and  it  is  deterqiined  in  ^.jegular  ^ay, 
there  the  tenant  shall  be  c^mitjed  to.  th^  ^'Pj'jl^ing.fjop^* 
My  impression  is,  that  this  is  a  tenaacy  not  d^ermi^ed  in 
a  regubir.  way,  but  by  the  act  of  ih^  arbitrator.]  .  . ,  ,  ,^. 
Second  issue,  s    Upfvi  the  second  issue,  it  is  apprehended  that  the  d^* 
rectioii  of  the  learned  baron  was  perfectly  correct.     He 
asked  the  jury  whether  they  thought  that  the  actjop  wfis  «yi 
adverse  proceeding,  or  that  the  judgment  was  voluntaqr. 
The  jury  answered  that  it  was  voluntary.     The  judg^  then 
put  another  question— whether  the  judgment  was  collusive? 
to  which  they  answered  in  the  affirmative.    This,  it  is  ap« 
prehended,  would  be  sufficient  to  vitiate  the  JAidgment  even 
at  common  law.    The  question  now  is,  whether  there  has 
been  a  fraudulent  transfer  or  making  over  of  goods  within 
the  32d  section  of  7  Geo.  4.  c.  57(a).     It  is  submitted  that 
a  judgment  obtained  by  collusion,  though  not  mentioned  in 
the  clause  of  the  act,  is  yet  within  its  provisions.     The  le« 
gislature,  after  using  other  words   of.  transfer,  adds  the 
expression  *'  make  over,''  which  seems  to  have  been  add^d 
for  the  purpose  of  comprehending  all  possible  ways  of 
transferring  property  to  a  particular  creditor.     It  vyas  said 
on  moving  for  the  rule  in  this  case,  that. this  clause  of  the 
act  must  be  construed  narrowly*  because  by  another  clause 
(tb^  48th)  which  is  co-extensive  with  it,  a  penalty  is  imposed. 
\%  niay  be  qv«»tiooed  whether, tb^.  c^lf  ^s^s  are^corextensive; 
bat  hcMwev^  this  may  be,  it  seems  to  be  a  rule  that  acts  for 
tlie  prevention  pf  fraud,  even  though  they  be  penal,  must  be 
construed  liberally.    T^is  statute  should  be   beneficially 


(a)  Ante,  p»  3]0» 
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eomlnied  for  the  interests  of  creditors.  In  Herbert  v.  18S4. 
WHcox(m),  it  was  held  that  a  payment  by  an  insolvent  to  a 
creditor,  within  three  months  before  the  imprisonment,  is 
void  within  the  d2d  section  of  7  Geo.  4,  c.  57*  although  the 
word  pay  is  not  used  in  that  section.  In  Sharpe  v.  TAo- 
mai{b)f  it  iivas  held  that  a  warrant  of  attorney  to  enter  up 
judgmetil  and  issue  execution,  given  to  a  particular  creditor 
by  one  who  at  the  time  intends  to  take  the  benefit  of  the 
Insolvent  Debtors'  Act,  is  a  charge  on  the  property,  or  a 
tranafer  of  it  by  assignment,  within  the  32d  section  of  7 
Geo.  4,  c.  57.  In  the  report  of  this  case  in  4  M&ore  8f 
^enfme,  it  appears  to  have  been  expressly  said  by  Tindal^ 
C.  J,,  that  every  clause  in  the  act  which  had  for  its  object 
the  prevention  of  fraud,  must  receive  a  large  and  liberal 
conatmction.  [Dennuin,  C.  J.  I  think  the  rule  was  not 
granted  upon  any  doubt  as  to  the  law  upon  this  part  of  the 
case.  1  was  not  in  Court  at  the  time,  but  I  read  over,  the 
notes  with  Mr.  Justice  Parke.  Patiesoik^.  The  rule  was 
granted  upon  the  grounds  that  the  learned  baron  did  not 
leave  it  to  the  jury  to  say,  whether  Edward  T.  was  in  in<» 
solvent  circumstances  at  the  time  of  the  signing  judgment, 
and  that  he  did  not  properly  explain  to  them  the  meaning  of 
the  word  ^  voluntary."]  The  finding  of  the  jury,  that  the 
judgment  was  obtained  collusively,  is  sufficient.  Tindalj 
C.  J.,  in  the  case  already  referred  to,  said,  (with  reference 
to  the  question  whether  the  warrant  of  ^attorney  could  be 
considered  a  charge  within  the  words  of  the  clause)  **  If 
taken  abstractedly,  and  by  itself,  perhaps  it  could  not ;  but 
where  two  parties  collude  together  for  the  purpose  of  de- 
feating one  of  the  main  objects  of  the  statute,  it  oUgkt  not 
to  avail  them  ;  and  the  Court  are  authorised  in  looking  at 
the  intents  of  the  parties  at  the  time  the  instrument  was 
executed.''  That  which  the  parties  cannot  do  directly,  the 
Court  will  not  suffer  them  to  do  indirectly.    The  question 

(o)  6  Bingh.  SOS;  3  Moor©  &         (6)  6  Bingh.  410;  4  Moore  fc 
Payne,  515.  Payne,  87. 

VOL.  Ill*  B 
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1834t  upon  this  issue  was  for  the  jury.  It  was  left  to  them^  and 
they  have  found  the  judgment  voluntary,  collusive^  and 
▼Old. 

First  issa«.  The  defendant,  in  person,  contri.     The  award  was  not 

admissible  in  evidence  between  the  parties  to  this  action; 
Phillips  on  Evidetice,  331.  The  learned  judge  said^  that 
upon  general  principles  it  was  not  admissible,  but  admitted 
it  here,  because  this  was  an  inquiry  to  inform  the  Court  to 
whom  the  property  belonged.  The  inquiry  should  be  ac<* 
cording  to  the  legal  rules  of  evidence  ;  Rex  v.  Cheadle{a)* 
All  the  cases  establish  that  an  award  binds  only  parties  and 
privies. 

But  supposing  the  award  to  be  admissible^  it  clearly  could 
not  operate  to  put  an  end  to  the  tenancy. 

Neither  was  there  any  surrender  by  act  and  operation  of 
law.  Edward  T.  was  in  prison  at  the  time  when  William 
2\  retook  the  possession. 

The  property  was  bound  from  the  teste  of  the  writ, 
which  was  previous  to  the  date  of  the  award  (6) ;  Payne  v. 
Drewe{c)* 

The  tenant  was  entitled  to  the  emblements ;  Bulwer  ▼• 
Bulwer  (d),  Davis  v.  Eyton  (f).  The  tenancy  was  not  de* 
ttrmined  by  Edward  T. ;  Hurdtr  v.  PXce  (/) ;  1  Rolts 
Abridgment,  726.  At  Lady-day  the  right  to  emblements 
vested  in  him. 
Second  issue.  The  direction  of  the  learned  judge  upon  the  second  issue^ 
it  is  submitted,  was  wrong.     He  stated  to  the  jury  that  if 


(a)  3  Bam.  &  Adol.  833. 

(6)  Anon.  Cro.  Eliz.  174.  That 
was  a  case  before  the  Statute  of 
Frauds,  (S5  Cur.  2>  cap.  3,  s.  16,) 
which  enacts,  *'  That  no  writ  of 
fieri  facias,  or  other  writ  of  execu- 
tion, shall  bind  the  property  of  the 
goods  against  tvhom  such  execution 
is  sued  forth,  but  from  the  time 
that  such  writ  shall  be  delivered 
to  the  sheriff,  under-sheriff,  or  co- 


roner, to  he  executed/'  The  king 
not  being  named,  is  not  within  this 
enactment.  £xtents^  and  other 
prerogative  powers,  tlierefore,  still 
bind  from  the  teste.  See  Mann. 
Exch.  Practice,  Revenue  Branch, 
Sdedit.  35,  39(^>. 

(0  4  East,  523. 

(d)2  Barn,  &  Alders.  470. 

(e)  7  Bingh.  154. 

(/)   15  East,  100. 
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^c  judgment  were  a  voluntary  proceeding,  it  was  within 
the  meaning  of  the  S2d  section  of  the  act.  His  lordship 
told  thero^  at  the  same  time,  that  the  defendant  had  an 
honeat  claim.  If  that  were  so,  surely  every  regular  pro- 
ceeding at  law  must  be  considered  as  adverse.  A  judg- 
ment ia  not  a  charge  upon  the  property  within  the  meaning 
of  the  32d  section  of  the  act;  Sugden'i  Vendors  and 
Purchasers^  449.  This  clause  requires  a  very  strict  con* 
structioo.  If  the  Court  should  think  this  judgment  to  be 
a  transfer  witliin  the  32d  section,  the  insolvent  will,  under 
the  48th  section,  be  liable  to  a  penalty,  by  imprisonment 
for  three  years.  It  has  been  held  by  the  Insolvent  Debtors' 
Court,  that  every  case  of  fraudulent  preference  is  within 
the  48th  section.  Suffering  a  judgment  and  issuing  execu- 
tion are  not  the  acts  of  parties,  but  they  are  considered  as 
acts  of  the  Court,  done  invitum ;  Doe  d.  Wigan  v.  Jones{a). 
The  verdict  was  against  the  evidence,  fraud  having  been 
in  fact  presumed,  whereas  the  presumption  should  have 
been  against  fraud. 

Cur.  adv*  vuli. 

DfiNM AN,  C.  J.,  in  the  course  of  the  term,  delivered  the 
judgment  of  the  Court. 

After  shortly  stating  the  pleadings  and  the  facts,  his  lord- 
ship proceeded  :— 

The  verdict  was  for  the  plaintiff  on  both  issues ;  finding 
that  the  goods  did  not  belong  to  Edward  T.,  and  that  the 
judgment  and  execution  were  void  as  against  the  plaintiff. 

The  defendant  moved  for  a  new  trial,  complaining  that 
the  verdict  was  against  evidence  on  the  latter  issue,  and  that 
an  award  between  the  two  Thorpes  was  improperly  received 
in  ^dence  against  this  defendant,  and  that  the  verdict  pro- 
ceeded on  a  misdirection  as  to  the  law  on  both. 

Whether  the  property  belonged  to  the  plaintiff  or  to 
Edward  T.,  mainly  depended  on  the  effect  to  be  given  to 

(a)  10  Barn.  &  Cressw.  450. 
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1894.        the  award  made  in  atV  actie»  'between'  iEdw&ri  7!.  and  the 

"^"^^      plaintiff.     Edwdhd  I'^iiad  heky4i  farm^  the  p4-opertgr<  of  the 
Thorpe        ^,  .    .^  ^     ,     ,  .  .  . 

V.  plaintitfj,  a.%  a  Lady-da^  tenant^  m.  a  countijy  ^p^j^e^  tlje^  puf- 

**YRB.  iQUj  of  waj-going  crops  prevailed,  on  thf  Regular  exjiiration 
of  a  Ladyrday  tenancy. 

We^fiave  i^o  doubt  tfiat  the  award  was  admissible  in  eyi- 
.  dence ;  and  we  think  the  custom  ^ad  ^p  oj^eratioi^  in  the 
c^se  of  a  tenancy  so  determined. 

The  award  made  on  t^e  1st  of  Jiine  ordered  that  Edward 
T/s  tenancy  should  cease  at  the  time  of  the  delivery  of  the 
award,  but  ^hat  he  should  give  up  the  farm  a  month  after 
that  period.  . 

The  plaintiff  had  argued  at  the  trial  that  the  property  was 
chanf^ed  by  the  award,  and  the  learned  Judge  appears  so  to 
have  directed  the  jury.  We  think  that  the  award  could  i\ot 
of  itself  change  the  property  (a). 

The  plaintiff  at  the  trial  endeavoured  to  maintain  liis 
issue,  that  the  judgment  was  void,  by  evidence  that  it  was 
voluntary  within  the  Insolvent  Act.  But  as  that  section 
speaks  only  of  acts  done  by  the  debtor,  we  are  strongly  in- 
clined to  think  that  it  cannot  apply  to  a  judgment,  without 
clear  proof,  at  least,  that  the  insolvent  had  acted  in  collusion 
with  the  creditor,  in  permitting  him  to  obtain  the  judgment 
for  the  purpose  of  giving  him  a  preference  over  other  cre- 
ditors ;  and  we  collect  from  defendant's  statement,  that  the 
learned  baron  so  instructed  the  jury;  but  on  reading,  his 
report,  we  apprehend  that  the  jury  had  no  sufficient  evi- 
dence to  support  their  finding.     . 

We  therefore  think  it  desirable  that  both  these  issues 
should  be  submitted  to  another  jury« 

Rule  absolute  for  a  new  triak 

(a)  As  to  the  change  of  property  io  respect  of  an  alleg^  cmnenion 
effected  by  judgments  in  favour  of  of  the  property,  vide  anie,  vol.  ii. 
the  party  who  recovers  damages      665,  n. 
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'  Do£y\on  the^sdveral detiiiseeotV fioiiERts> and  otiiersy  1834. 

•   >  >aficl  of  LEAk!;Hiand.WlactiAM,\trk  WMiiAKfTRv  V^v-i^^ 

EjjEdT'AllE'NT  for'a  house, 'laud'sl'&c!  in   Bamptbn,  in  Itisnoobjec- 

'* '     '  1' J'  ^   "r-k  '>  ••  1    •  ^*       1.    i        •  •'.*'•,■.     '     lion  to  II  copy- 

tbe   county   of  Uxford.     Ihe  dteclaratiou  contained   two  hold  grant 

demises:  the  first  by  Roberts  and  others'/and  the  other,  in  that  it  is  made 
respect  "of  different  premises,  by  William  Heriry  Whalley  render  of  a 
^nA  James  'Whalley  Wtckkam.     The  defendant  appeared  S^^^^aJr* 
and  defended  in  respect  of  the  second  demise  only.    At  the  whose  adroit- 
trial  betore  Vauglian,  B.,  at  the  Oxfordshire  summer  as-  upcm  such 

sizes,  1 6^7,  a  verdict  was  taken  for  the  plaintiff,  subject  to  former  grant, 
,'••■'•.•      '  •  •..--,  1     .  ."    •  1        heen  expressly 

leave  given  to  move  this  Court  upon  several  objections  then  respited,  and 

made  to  the  plaintiff's  titlcj  the  jury  finding  that  the  man-  of  whose  ad- 

sion-Iiouse  &c.  were  part  of  a  copyhold  called  Hanks's,  and  any  subse- 

that  the  house  of  William  Higgins  (called  tHe  New  Inn)  at  CwS'lio 

Bampton  is  situate  out  of  the  manor  of  Bampton  Deanery,  entry  in  the 

Upon  motion  made  to  this  Court  accordingly  and  by  con-     ^^^  \^  ^  ^q 

sent,  it  was  ordered  that  a  case  should  be  stated  for  the  ohjection  to 

.  '.  .  .  .  the  grant  of 

opinion  of  this  Court  on  such  points  as  might  embrace  the  several  cus- 

several  objections  raised.     That  part  of  the  case  which  it  tomary  tene- 
•^  '^  mencs  by  one 

is  material  here  to  state  is  in  substance  as  follows  {a) :  copy  of  court 

roll,  that  seve- 

(a)  The  above  statement,  though     case,  was  intended  to  be,  and  was  ral  rents  are 
not  in  form  apart  of  the  special     during  the  argument  treated  as  such,  reserved,  with* 

out  specifying 
which  is  reserved  out  of  each  tenement^  it  appeariag  that  former  entire  grants  ot  the  same 
several  tenements  have  contained  similar  entire  reservations. 

Nor  is  it  an  objection  that  two  heriots  are  expressed  to  be  reserved,  where  in  former 
glimts  only  one  heriot  has  been  reserved. 

A  dnstomary  court  cannot  be  held  out  of  the  manor  unless  there  be  a  custom  to 
wjirnwt  it;'«|id  if  a  coyrt  be  so  iuold,  aU  that,  is,  dope  t^t  it  is  vpid« .  But  the  nullity  of 
such  court  only  affects  such  thin^  as  are  required  to  be  done  tU  a  court* 

A  lord  may  grant  to  and  admit  a' copyhold  tenant^  tiot  only  oot  of  court,  but  also 
oat  of  the  manor*   ,.     ,    .     .  .,  .  /• 

A  grant  by  the  lord  in  person  is  good,  aitnoush  it  purport  to  be  made  at  a  court 
within  the  manor,  which  in  fa^t  was  held  out  of  tfaa>irianor« 

The  steward  of  a  manor  may  take  a  surrender  out  of  court. 

But  a  steward  cannot  admit  out  of  court. 

Batafoliintniy^^raot.oC  tf  .copyhdld,  made  by  the  steward  at  a  court  held  off  the 
manor,  is  sufficient  whera  such  steward  is  also  clothed  with  a  power  of  attorney,  which 
expressly  authorizes  him  to  make  voluntary  grants. 

So,  although  the  graot  purport  to  bo  made  by.sach  steward '<ii  steuardf  and  without 
any  reference  being  made  in  tne  grant  to  the  special  authority. 

in  order  to  constitute  the  grantee  of  a  copyhold  a  perfect  customary  tenant,  where 
the  grant  is  made  out  of  court,  such  grant  must  be  notified  at  the  next  customary 
coort,  or  at  such  other  subsequent  court  as  the  custom  points  out,  and  must  be  entered 
on  the  rolls  of  the  coort.  ^^ 

Hot  it  is  sufficient  if,  having  been  entered  on  the  court  rolls  at  a  void  court  as  at  a 
good  court,  it  appears  on  the  court  rolls  at  a  subsequent  good  court,  and  be  not  then 
objected  to  by  we  tenants. 
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1834.  The  premises  are  copyhold,  demisable  for  two  lives  and 

a  widowhood^  by  copy  of  court  roll  of  the  manor  of  Bamp- 
ton  Deanery,  which  belongs  to  the  Dean  and  Chapter  of 
the  cathedral  church  of  St.  Peter's,  Exeter,  In  fee. 

90th  October,  1771.  At  a  court  baron*  (a),  held  before 
the  steward  of  the  then  lords  farmers,  to  whom  the  manor 
bad  been  demised  by  the  Dean  and  Chapter,  a  grant  for 
two  lives  was  made  of  the  two  messuages,  &c.  parcels  of 
the  customary  tenements  of  the  manor,  to  certain  persons, 
yielding  and  paying  therefore  yearly  to  the  lords  farmers 
26s.  4J.  and  75.,  and  all  burthens,  customs  and  services, 
and  a  heriot{b)  when  it  shall  happen. 

15th  October,  18 1£.  At  a  court  baron,  a  similar  grant 
was  made  to  William  Roberts  and  John  Francis,  reserving 
the  same  rents  and  a  hertot  when  it  should  happen ;  and  at 
the  conclusion  of  the  entry  on  the  roll  it  was  stated  that 
John  Roberts  was  admitted  tenant,  but  that  the  admission 
of  John  Francis  was  respited  until  8cc. 

€5th  September,  1823.  Certain  persons,  to  whom  thie 
Dean  and  Chapter  had  demised  the  manor  for  a  term  of 
years,  as  lords  for  the  time  bemg,  lessees  and  farmers  of 
the  manor,  joined  in  appointing  Charles  Leake  steward 
of  the  manor,  by  a  grant,  the  material  parts  of  which 
are  as  follows: — ''We  have  made  and  appointed,  and 
by  these  presents  do  make  and  appoint,  Charles  Leake 
steward  of  the  said  manor  and  the  members  thereof,  with 
full  power  and  authority  unto  and  for  him  from  time  to 
time  to  hold  courts  baron  or  customary  courts  for  the  same 
manor  and  its  members,  and  to  do  all  acts  usual  and  cus* 
tomary  to  be  done  by  stewards  in  relation  thereunto,  ac- 
counting from  time  to  tioie  for  such  fines,  beriots,  reliefs, 
forfeitures,  amerciaments,  and  other  manorial  profits,  as 
shall  be  received  by  him  or  by  his  deputy  or  deputies,  and 
which  shall  not  have  been  ordinarily  retained  by  ihe  stew- 

(a)   Rather  a  cuttomary  court,  ttoDS  relating  to  die  tide  to  aoch 

wbich  is  held  before  the  steward  estates, 
for  the  transmission  of  cuscomnry  (6)  Ante,  vul.IL  79B,a. 

estates,  and  for  4kcidiBg  all  <)ue&* 
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ards  for  the  time  being  of  the  said  manor:  And  we  do         1034. 
hereby  more  especially  authorise  and  empower  the  'said         j\^ 
Charles  Leake  from  time  to  time  to  make-  any  voluntary  v* 

grant  or  grants  of  all  or  any  copyhold  lands  or  customary  Wbitaksb. 
tenements  within  or  holden,  or  parcel  of  the  said  manor, 
aod  to  give  a  licence  or  licences  to  demise  or  otherwise,  as 
he  the  said  Charles  Leake  shall  think  At,  and  eidier  in  er 
out  of  court  as  fully  as  we  might  or  could  do ;  and  also  ta 
appoint  a  deputy  steward  or  deputy  stewards  of  or  -for  the 
said  manoi'  aod  members  thereof^  with  full  power  to  bold 
all  or  any  such  court  or  courts  as  aforesaid,  or  to  do  such 
other  act  or  acts  as  he  the  said  Charles  Leake  could  or 
might  do  as  chief  steward  of  the  same  manor,  and  also  to 
depute  any  person  or  persons  to  act  under  bim  as  sub- 
deputy  steward  or  stewards  of  the  said  manor,  as  occasion 
may  require  :  And  we  do  hereby  ratify  and  confirm  all  and 
whatsoever  the  said  Charles  Leake  or  such  deputy  or  depu- 
ties, sub-deputy  or  sub-deputies,  shall  lawfully  do  or  cause 
to  be  done  in  the  premises  by  virtue  of  these  presents 
only/' 

Mth  July,  J  824.  At  a  court  baron  then  held  before  Charles 
Leake,  gent,  steward,  a  copyhold  grant  of  the  premises  in 
question  was  made  to  William  Hanbury  Jones  and  John 
Uoberis,  in  remainder,  after  the  death  of  John  Francis,  the 
surviviiig  tenant  under  the  grant  of  181^.  This  grant  re- 
served the  same  rents  of  9J6s.  Ad.  and  75.,  and  all  burthens, 
customs  and  services,  and  a  heriot  when  it  should  happen. 

id  May,  IBfid.  By  copy  of  court  roll  of  this  date,  it 
appeared  that  at  the  <*ourt  baron  (a)  of  the  lords  farmers, 
holdeo  at  the  house  of  W,  Higgins,  at  Bampton,  within 
the  manor  aforesaid,  the  £d  day  of  May,  1825,  before 
Charles  Leake,  gent,  steward, — the  homage,  viz.  Mr.  £.  jB., 
Mr.  R.  D,,  Mr.  R,  W.,  sworn, — there  came  to  the  court 
John  Francis,  William  Hanbury  Jones  and  John  Roberis, 
GustoBsary  tenants  of  the  manor,  and  in  open  court  surren- 

(a)  Meaning  at  a  cusiomanf  court  held  at  the  same  time  with  the 
court  baron. 
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dered  into  the  h«id»  of^the  lords' femers,  by  thebcceptanbe 
o(v\theif  saidi  stewArd^lyy  4be  rody  aooordinglo  Ak  ciitfldm 
oft  4bci fliii]or>  onei meesuage  Ac*,'  parcel  of  tiie  ollstonnry' 
teoeBiei](8(oftiie<iiianorj<anil  one  other  nieB«uag0  8ccj>  othier 
piroclt&c.,  tafjether  with  all  mppurtenants  aad  M  the  i^stAter 
aad  ititeireBt  of  them  the  said  John  Francist  WUUam  Hatt- 
bury  Jones  and  Johti  Roberts^  of  and  in  the  saive ;  T6  the 
ioMoi^thati  the  loida  fanners  might  r^grant  all  taod  singiitar 
the  «aidv  messuages  &c.  to  William  Henry  heaeh' and 
James  Whalley  Wickham  (the  lessors  in  the  second  deiiNse 
in  thta  «^Qlmdnt) :  Habendum  to  said  W.  'H.' Ijl  "stad 
J.  W.^W,  lor  the  term  of  their  natural  Kfesand  the  llfetsf 
the  longest  liver  of  them  successively,  at  the  wiH'of  the 
lord)  according  io  the  custom  of  the  manor :  To  which  daid 
W,  ILJ^.  and  «/» W.W.  the  lords  fiirmers  of  the  saidmabor^ 
l^  tbw  said  steward,  granted  seiuii  by  the  rod;  to  have  and 
to  hold  the  aforesaid  messuages  &c.  for  the  term  of  their 
natural  lives  &c.  at  the  will  of  the  lords,  according  to  the 
custom  of  the  toanor,  by  and  under  the  yearly  rents  of 
26«*  4d.  and  7«.,  payable  by  even  and  equal  portions,  at  &c., 
and  aU  burthens,  customs,  and  services,  theretoforie  due  and 
of  right  accustomed,  and  a  heffiot(a)  for  each  of  the  said 
tenements  when  it  shall  happen,  according  to  the  trtistom 
of  the  manor :  And  for  such  estate  so  to  be  had  in  the 
premises,  the  said  W.  H.  L.  and  J.  W.  W.  have  given  to 
the  lordsffarmers  5s.,  and  are  admitted  tenants,  liut  tbeir 
fealty  is  respited  until,"  &c. 

The  question  for  the  opinion  of  the  Court,  upon  this 
state  of  facts,  is,  whether  the  plaintiflf,  upoto  the  deibise  of 
William  Henry  Whalley  and  James  Whalley  Wickham,  is 
entitled  to  recover  the  possession  of  the  premises  men- 
tioned in  Uiat  demise. 

The  special  case  then  stated  four  points  as  having  been 
settled  and  agreed  upon  as  embracing  the  objections  fe^ 
served  at  the  trial.     Of  these  points  only  the  fourth  was 
discussed  and  decided  upon.     It  was  as  follows: 
(o)  Anle,  vol.  ii.  798,  tt. 
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.FoMilh^MThttt  4he  gMNitof  thei2d(M4iy>»  l&^^y  vea^^void*^        1634. 

iilsmty  BiBC»Ma0i(it>wag  otade  on  the^^mwreBd^oS*  Jk^hm 
Frami^^ihe  mrviviilg  life  in  the  oopy  ofithe>  l.^th  •October* 
16A0V  ands  th^  tgiiBiitees  in  revetiiony  and  it  iva»  ao«<»faewo 
ihUiJohmFifauik  wasiaduiitted'thelord's  tenMit,  akfaloiigh' 
hia  tdmiMlDnltwas.axptesaly  <reeeFved  by  the  grant  «of>  the 
l4Uk.Qctoteii.iaie. 

I. SfiCQndljr^f Because  the  grant  was  YoluBtary,  undnondth^ 
rifgfi.waa^abl^wii^tMvMe  atemafd  of  the  rMXiOt^o  imikt^such^a 
gxtm^^A.  •.!. »    " 

tw1%ir41y;  \Betciute.  the  court  was  AM  out  of  the  nuinoriayi 
though  expieaaly  aUegedin  the  grant  to  be  held  within  iH 

tj^ourthixi  Because  two  rent's  arereaerred  vrithoot  di9tin«^ 
gttishing  die  ptrtioular  tenements  liable  thereto  respectivefy; 
audihecauao  a^berioifor  €ach  ieHement^^s^  reserved  by  ^ik' 
gnuit,  wheceaa^one  ieiiot  only  was  reserved  by  the  grtfnt^'  of 
the  30th  October)  1771;  15th  October,  181^;  and  24th 
JM»y,  1884.  . 

73ie  case  was  most  fully  and  elaborately  argued  in  Easter 
tem,  1833,by  tPresTofi  for  the  plaintiff|  contendrag  that  the 
several  objections  to  the  validity  of  the  grant  of  1825  were 
not  aiaifitaioabk,  and  by  Scriven,  Seijt.,  for  the  defendant, 
supporting  the  objections^  The  several  questions  raised, 
and  the  authorities  cited,  are  however  so  fully  discussed  ih 
the  judgment  of  the  Court,  that  it  is  considered  to  be  oiine- 
cessary  to  insert  any  report  of  the  arguments. 

The.Cqurt  took  time  to  consider;  ^nd  in  ^his  t^rhi  the 

judgmenl  of  I  the  C^urt  was  delivered  by   '  '       '  "  ^ 

.-■.■..'•  '     •  •  '      

BenmaN)  C.  J.,  who»  after  stating  the  casoy  proceeded 

as  follows;—  ,        .  .,  •    j.        ' 

The  question  to, be  considered  is,  whether  the  vetdiot  cuo 

(c)  It  had  beefi  fouAd  by  the  case,  that  the  place  at  wliich  the 

joiy  (vide  <m<e,  S3d),  though  it  is  grantiviia  made,  vis.  Htggibs's  house 

Dot  suted,  according  to  the  usual  at  Baroptoii,  was  noi  within  the 

course,  iu  the  body  of  the  special  manor. 
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tance  of 
Francis. 
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be  sii^Uiiiied  on  tho  demise  of  WiUiam  Henry  Lsaek  and 
Jumfii  WhaiUy  Wickkam,  who  were  admitted  at  customary 
teiiiJ9l»  of  the  premises  in  qiiestioo,  on  the  %A  May,  1625. 

Four  ohjeclions  were  made  to  their  title,  but  three  of 
tiies#  have  been  abandoned* 

The  fourth  olyectioa,  which  is»  that  the  great  of  the  ttd 
May,  I825>  was  void,  resolves  itself  into  four  faranehea.--* 
It  is  said  to  be  void-r* 

first.  Because  it  was  made  on  the  surrender  of  John 
Francis,  the  surviving  life  in  the  copy  of  the  15th  October, 
)91i2,  and  the  grantees  in  reversion;  and  it  was  not  shewn 
that  J0hn  Francis  was  admitted  the  lord's  |enaot,  although 
his  admission  was  eipressly 'reserved  by  the  grant  of  the 
15tb  October,  Ig  12, 

Secondly,  Because  the  grant  was  voluntary,  and  no  au* 
tbority  was  shewn  in  the  steward  of  the  manor  to  make 
siich  a  grant. 

Thirdly,  Because  the  court  was  held  out  of  the  manor, 
though  expressly  alleged  in  the  grant  to  be  held  within  it. 

Foi|rtbly»  Be^sause  two  rents  are  leserved  without  distin- 
guishing the  particular  tenements  liabk  thereto  respectively; 
and  because  a  b^riot  for  each  tenement  was  reserved  by  this 
grant*  whereas  one  beriot  only  was  reserved  by  the  grants  of 
tb#30th  October,  1776;  15th  October,  1812;  and  94^  J^, 
1924. 

As  to  the  first  of  these  objections,  we  are  of  opinion 
that  there  was  no  necessity  for  a  formal  entry  of  the  ad* 
mission  of  John  Francis. 

Ro9  d*  CosA  V.  Jjavek9s(a)  is  not  exactly  in  point;  yet 
the  principles  there  laid  down  will  be  found  applicable  to 
this  question.  That  was  an  ejectment  for  copyhold  pre- 
mises* Tba  plaintiff  in  support  of  his  case  produced  a  copy 
of  the  court  roll,  dated  the  13th  June,  1789,  by  which  it 
appeared  that  Richard  Kiddle  and  Sarah  his  wife  took  of 
the  lord  the  reversion  or  remainder  of  and  in  the  premises 
therein  described  ss  being  then  iu  tb($  tenure  of  Kiddie  and 


(d)  2  Baro,  Sc  Alders.  49S. 
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wife«  habendum  to  James  Cosh,  aged  nioeteen  jeart|  for  the  ias4. 
term  of  faia  natural  life^  at  the  will  of  the  lord^  according  to 
the  custom  of  the  manor,  immediately  after  the  death,  snr*' 
r«Dder»  or  forfeiture  of  Kiddle  and  wife,  by  yearly  rent  &c. 
and  R.  Kiddle  and  iS.  Kiddle  gave  to  the  lord  for  a  fine 
37L  l£i.  and  it  is  granted  in  form  aforesaid.  The  plaintiff 
then  proved  the  death  of  Kiddle  and  wife.  It  was  objected 
that  the  admission  of  Cosh  ought  to  have  been  proved  to 
give  him  the  legal  title*  The  judge  directed  the  jury  to  find 
for  the  plaintiff,  reserving  liberty  to  the  defendant  to  move 
to  eater  a  nonsuit  In  giving  judgment  upon  this  case, 
Abbott,  C.  J.,  says,  that  by  the  general  law  of  copyholds  the 
lord  has  a  right  to  insist  that  the  tenant  shall  come  in  to  be 
admitted,  and  do  fealty  and  homage/'  and  after  some  other 
observations,  he  goes  on:  **  but  where  the  lord  makes  an 
orifinel  grant,  no  admittance  to  a  copyhold  conformable  to 
the  custom  of  the  manor  seems  necessary,  except  in  cases 
anabgous  to  those  where  livery  of  seisin  would  be  requi* 
site  in  the  grant  of  a  freehold.*'  And  without  more  parti- 
cularly noticing  the  opinion  of  the  other  judges,  we  think 
the  principles  upon  which  that  case  was  determined  war<^ 
rant  us  in  saying  that  there  was  no  necessity  for  FrtwcU  to 
be  admitted* 

Aa  to  the  objection  that  two  rents  are  reserved  withonl  Fourth  point: 
distinguishing  how  much  is  payable  for  eaeh  tenement,  we  rents. 
think  that  no  ground  of  objection.     The  rents  are  the 
same  as  those  reserved  in  the  year  Ml  1 9  and  no  distinct 
objectiuii  is  stated  to  the  rents  being  so  reserved,  and  we 
cannot  intend  bnt  that  they  may  always  have  been  so. 

Then  with  regard  to  the  heriots,  %  beriot  kn  eaeh  lene^  Heriots. 
rnent  is  reserved  when  it  shall  happen  S  if  the  circumatances 
do  not  occur  that  n  beriot  is  demandable  for.  eaph  tene^ 
ment(«)  the  chiim  cannot' be  enforced,  but  it  doiss  not 
make  iJie  grant  void. 

(if)  Q.  d.    By  reason  of  sever-      lord,  during  such  severance.    Vide 
aQca  of  the  heriotable  tenement      ante^  vol.  ij,  798,  n. 
and  seisin  of  levsral  benots  in  the 


CAS£$  aN  TU^  ^IhOiS  Bl^NCHy 
The  prfocipal,9bj(ection,i3«  that^he  gr.aMf  of  Khf .  iprexp^f)9 

V.  out  pf  the  oiaupr.  ,    .  .,>,.}    .(1 

WHiTAKEft,        ^^j  j^  .^  coutei^ded  that   any  couiut  h?ld  out„i9f,Abt 

Second  and 

third  points:     "papor  w  a  void  court,  and.  .that  all  the.prppeediMgs  ^  4 

Voluntary         g^^^  ^\i  y^y  ^jj^  .  ^^j  jj^^j  evenif  it  wexepota  ypul  iCfiiir^> 

grant  b^  stew-        .  .  '^.  ^t^  i  t-tjt 

ard  at -court     or  if  the  lord  himself  could  grant  put  of  die  w^por^.j^d^- 
riura!  ""**"*"     P^nt^w^^y  of  ^®  Q^^"""^*  s^i"  t'^e  i/e«yfl;:<i  wtild^WQt  do  jsq,  . 
Third  point:         ^^^  ^^^  question,  then  j»,  whetlier.a  copy  hold,. <:<9ur,t 

Court  held  out  can  be  h?Id  out  of-  the  manor.  ..     .  •  ... 

of  manor.  .  ' 

It  seems  tp.be  quite  clear  that  a  co4irt  baroajof.ffoe^ 

hplders  canopt  be  held  out  of  the  maoor.    >  ^         »     ,   .  . 

Id  Co»  Liu.  58  a  (ja),  it  is  said^  if  a  court  barpn  be  .held 
out  of  the  manor^  it  is  void:  and  Lord  Coke  afleiwai-da 
states  what  he  means  by  the  court  baroa« .  "  The  oourt 
barpB  must  be  holdenin  some  part  of  that  which  is  witbin 
the  manor,  for  if  it  be  holden  out  of  themanor  itis  ¥oJd> 
unless  a  jkxrd,  being  seised  of'  two  or  more  manors,  hath 
usually  -time  out  of  mind  kept  at  one  of  his  manors,  courts 
for  all  his  said  manors  by  custom*  Such  courts  are  suffi- 
cient in  law»  albeit  they  be  not  holden  within  the  several 
manors.  J\ud  it  is  to  be  understood  this  court  is  of  t^o 
natures.  The  first  is  by  common  law,  and  is  called  a  court 
baron."  And  then  he  goes  on  to  explain  the  nature  of , that 
court.  "The  second  is  a  customary  court,  which  dpth 
concern  copyholders."    And  that  alsohe  further  eHplains*. 

In  Ctifton  and  Mofyneux's  case  (6),  it  wtia  (resolved  'fthat 
if  a  court  be  held  by  the  steward  of  a  manor  out;  oi^  i4  and 
divers  grants  and  admittances  .there  madei  Che  courl^iaiHiAU 
grants  and  admittancea  are  void ;  for  the  <K>urt  of 'the  manor 
oi^hlfitliibe  held  wifthin  thfe  manor  aod  nM  out  olitbe!:|pirisU 
diction  ot  it;  which  agrees  with  the  resohtiontpf/tbe  Ssmtk 
poiqt  betpre  in  Melwich'soaks^ic)*  -  But  it  iwas  rea^Aved  . 
that  by  custom  the  court  may  be  held  out  of  the  manors 
and  grants  and  admittances  made  there  good  Enough,  as 

(a)  1  Tho.  Co.  litt.  ^59.  (c)  Mebtich  v.  Luthtr,  Cro,  El. 

(6)  4  Co.  Rep.  87.  102;  4  Co.  Rep.  S6  b. 
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dlfr^kiB  'tf)b6t8;  prioi's/  '&c.,  used  to'  hold  ooaHs  at  bne 
ih^ioH  foi*  divi^r^  sf^vferal  matiors,  and  goO^  by  ciisloni;" 

Tbe  fourth  resolution  in  Melwich's  case,  t^hich  Lord  9. 

CW*«'thd8  iatittibnal,  is,  '*  ifcat  thb  16rd  himself  may  m^ke  a  Whitakeb. 
^a/At  of  MidMiUUnc^  of  a  copyhold  oat  of  the  manor  in 
^hsit)pl>iit6h^  |yleft8eis;'btit'the  steward  of  the  court  of 'a 
jriaiM6r  tdtlnot^  at  ^ny  cdttrt'beld'  ont  of  a  manor,  niake 
grafrt^'dr  Mhiiitttnces.*'  The  case  of  Melwith  is  te^ioft^d 
in  Croi  EHtJief),  and  'the  matter  seems  to  have  been  com-- 
pounded^  and  it  is  again  mentioned  in  Bright  v.  Forth  (S), 
and'i^'  there ' mMtioned  a»  a  strange  judgment;  but' the 
case  in  Cro»  Eliz,  appears  rather  to  have  be^n  updta'  the 
citctmifttflnee  of  the  freehold  of  the  copyholds  bemg  dfiWded 
A^MM  th^  rest  of  tiie  manor,  and  of  the  effect  which  that 
n^dold  haVe  upon  the  copyholds.  In  Stmdi  v.  Drury  (c), 
it  «M8  said  that  it  bad  been  adjudged  in  the  time  of  Queen 
Mary;  in  tbe  case  of  the  Duke  of  Suffolk,  that  where  one 
bad  two  manors  and  granted  a  copyhold  of  the  one  manor 
It  the  court  of  the  other  manor,  it  was  A  void  grant;  for  it 
cannot  be  a  copyfaoM  according  to  the  custom  of  a  manor 
whereof  it  is  not  a  parcel.  But  Gawdy  doubted  thereof, 
and  considered  it  woutd  have  been  well  enough  if  it  had 
been  so  used  from  time  whereof  8cc.,  but  that  was  not 
found,  and  thevefore  no  title  in  tbe  defendant.  But  in 
Lohl  Arcr^8case(d),  it  was  held  that  a  customary  court 
may  be  held  out  of  the  precinct  of  the  manor,  for  no  pleas 
arer%oMed;  wbiobwas  agreed  per  totani  curiam.  But  this 
ITM  Aoe* tbe  point  in  discusaion,  which  was  as  to  the  ap- 
^iMBMat  of  a  steward*  The  reason  also  tbere  giv#n  does 
ootaeemto  be  «  good  one^  for  tbe  holding  of  pleas  is  not 
tbe  only  rMson  why  tbe  coort  should  be  held  within  the 
msBor.  And  in  fact  tbe  court  does  hold  plead  of  land-*— 
M  fines  levied  and  recoveries  suffered  (f),  in  the  copyholders' 

(«)  lOS,  Mthnch  v.  iMiher,  (d)  1  Leop.  88a. 

lb)  Cro.  Eliz.  443.  («)  So  also  in  all  real  actions 

(e)  Ck>.  Elis.  814.  for  the  recovery  of  the  copyhold 

estate. 
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1834.        eottrt.      It  would  be  attended  with  the  greatest  inconveni- 

^•J^"'^^^      ence  if  suitors  were  compelled  to  go  a  great  distance  to 

I,.  attend  the  court;  and  if  proclamations  were  made  affect- 

WarrAKEn.    j„g  ^j,^  copyhold  tenants,  they  would  not  be  presumed  to 

know  of  them  if  they  were  made  off  the  manor. 

We  do  not  enter  into  any  consideration  of  the  cases 
where  the  freehold  of  the  copyholds  has  been  severed  from 
the  manor.  A  good  deal  of  uncertainty  seems  to  prevail 
as  to  them,  and  whether  courts  may  be  held  off  the  manor 
for  the  admittance  of  the  copyhold  tenants. 

This  question  has  engaged  the  attention  of  Chief  Baron 
OilberL  In  his  Treaties  on  Tenures  (a),  he  says,  "  A  lord 
may  make  a  grant  or  admittance  of  a  copyhold  out  of  the 
manor  at  what  place  he  pleases;  but  the  steward  cannot,  at 
a  court  held  off  the  manor,  make  any  grants  or  admit- 
tances. And  in  CoAe's  First  Institute,  58  a  (b),  he  says  that 
a  court  baron  cannot  be  held  off  the  manor  unless  the  lord 
hath  two  or  three  manors,  and  hath  usually  kept  court 
at  one  for  all ;  which  plainly  shews  that  a  lord  cannot  make 
admittances  or  grants  at  a  court  held  off  the  manor,  no 
more  than  the  steward.  For  Coke  says,  that  if  the  court 
baron  be  held  off  the  manor  it  is  void ;  and  he  there  speaks 
of  a  court  baron  as  including  the  copyholders'  court,  where 
the  steward  is  judge.  But,  as  hath  been  said  before,  a 
lord  may  make  admittances  or  grants  out  of  the  manor  at 
what  plac6  he  pleases,  which  are  Code's  words,  and  must 
be  understood  not  at  a  court,  but  at  some  other  time, 
or  else  he  contradicts  himself.  It  is  held  that  if  the  in- 
heritance of  copyholds  be  granted  to  one,  he  may  hold 
courts  where  he  will,  for  it  is  no  longer  a  court  baron; 
and  the  lord  or  his  steward  may  grant  copies  out  of 
court  as  well  as  in  court.  And  as  the  case  is  reported 
by  Croke  the  grant  was  at  a  court  held  at  another  manor* 
But  as  Coke  reports  it,  though  the  grant  be  at  another 
place,  yet  it  is  not  said   to   be  done  at  a  court.     So, 

(fl)  Gilb.  Ten.  250.  (6)  Co.  litt.  58  a. 
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qnftre^  whether  a  steward  may  make  graats  by  copy  but 
of  court.  But  if  a  steward  can,  an  under-steward  cannot'' 
And  in  page  3]9,  he  says^  "  My  Lord  Coke  says  that  tho 
lord  may  make  admittances  and  grants  by  copy  at  what 
place  he  pleases,  but  the  steward  of  the  manor  at  any  oourt 
held  off  the  manor  (for  out  of  the  court,  it  is  said  by  him 
in  another  place,  he  may  make  admittances  and  grants  by 
<sopy),  cannot  make  any  admittances  or  grants  by  copyi 
This  seems  to  imply  that  tlie  lord  may  make,  by  copy, 
grants  and  admittances  at  a  court  held  off  the  manor,  or 
else  where  is  the  difference  between  the  case  of  the  lord 
and  steward  ?  And  in  the  next  case  but  one  it  is  resolved^ 
that  if  the  steward,  at  a  court  held  off  the  manor,  make  any 
grants  or  admittances,  they  are  all  void;  but  he  says  nothing 
of  the  lord.  In  his  comment  upon  Littleton,  he  says,  the 
court  baron  must  be  held  upon  the  manor^  else  it  will  be 
void.  As  Melwich^s  case  is  reported  by  Croke  (d),  it  is  there 
saidf  that  if  the  lord  grant  away  the  freehold  of  his  copy- 
holds, the  grantee  may  hold  courts  where  he  will,  to  mako 
admittances  and  grants.  If  then  a  grant  by  copy  or  admiti* 
tance  should  be  made  at  a  court  held  off  the  manor,  though 
it  be  a  court  baron,  why  should  it  be  void,  since  a  court 
baron  contains  in  it  two  courts,  one  of  the  freeholders  and 
the  other  for  the  copyholders ;  and  since  that  for  the  copy^ 
holders  as  to  granting  copies  &c.|  may  be  held  off  the 
manor>  there  is  no  reason  that  because  the  court  baron  is 
void,  that  therefore  the  admittance  should  be  void,  for  they 
are  as  two  distinct  courts;  and  the  admittance  had  been 
good,  had  the  court  been  only  the  copyholders'  court.  And 
if  we  look  back  to  the  reason  of  the  thing,  if  an  admit* 
tance  may  be  made  at  a  place  off  the  manor,  why  not  at  a 
court  held  off  the  manor,  for  it  is  no  judicial  act;  if  it  were, 
surely  it  most  of  necessity  be  done  in  court,  and  therefore 
it  was  held  per  tot.  cur«  that  a  court  to  do  these  things 
might  bo  held  off  the  manor*    It  is  not  distinguished  io 

(a)  Mihkh  V.  iMker,  Cro.  £1.  102. 


^'^^    vC#*Ai«|i  ^PfiMKw  ihi»tfrM^to#ftmii)4iatl4MirV<tilMM^ 

illinor»fiinU8«i4)wi^iil^i%  mfm^tfHmSrm  Mi^^tLifti^ 

are  fw^ukfid  (AiJk  *#«At^^HfM  '«rnfe«W*W»Mlf>?ii^ 
..     -   hl^mwfti  inH?\«pifW,  A|i^:^!9^,,aii^rc^ 

'  aufforiBg  r»pt)^^.  aruli  other.  iMogsi^  .(iRHt,^^,;%j^ 
other  thii^^^lhpngh. AeK,§re .^qrref Oy.^^ii^t A(  ^^.f9Wt,^ii^}^ 
upt  'OfBMntiatiibey^^cmld,  fie.  ao.  t  .  AfHi rAmqi«9f^4liWe«t)¥M9 
ii  haaJbeMhekU  thA^.lbeilor4t  i9^d^-gw^>ilo,.#r  aiimt^ffi 
cppjhold  tanaaty  pfH  oitly  out>of  cour^  bvt  aU^.^M  9fi^^ 
manor.  The  4th  ra#qI|itioa'  in M^lvtichW im^(fi)>  f,\  m^. 
It  waa  therefore  compeleot  to  /tbo; lonA,  h^alf  t^.Minit 
or  to  make  a  graatita. these. persons  .oiut  of  tfae  munorr^tfl^ 
out  any.considei'ation  qf  a  coturt;  and  if  Jbe  Ind  gooQ  ^nfi 
to  this  house^  and  these  persons  bade^ime  tbeQeiily}  ns^^ 
have  made  a  gnsnt  to.aad  admkled  t\mm$  &^  iaitht  .iHive 
delivered  seisiniby  the  rod^and  thus  have  e^i^pl^ted  tw(»  pf 
the  ingredients  towards  making  them  tenanta  bytoppj,.of 
court  roU.  But*  supposii^  instead  of  %h^  ejtheprt)i>y;  Wstahe 
as  to  the  house  aoC  twiAg  Yvithio-tbe  nunoiv  ovj  uiHlpr}  other 
circumstances,  tweaty^ir  thirty  persons-had  a«semhMAhera, 
one  of  whona' called  hifluelf  the 'crier,  aom«  other^' J^iliiKly 
beadles,  or  officers;  and  some.  hoBMgeia^/hfidt  wiembM 
about  the  lord,  attd' the  «iaarihadimadaipn»plimatipn  ta  opien 
acourtfWid  hsuliswompertons'tOfhie^of  theihomiige^mdi^ke 
lord  had  grmn^a'cbarge' totiiose  penona  aaiib^  JioiSMfe, 
and  they  had  made  presentments,  and  had  imposed  6nes  and 
amercements;  and  thdt  fines  had'Wen  l^ied^and  recoveries 
suffered,  al|  whicl\Avopld  have  been  void ;  and  tb^p  these 

(a)  Melwkh  v.  Luther,  4  Co.  R^p.  S6  b. 
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feifort  of  the'  plaintiff  liaJ  offered  themselves  to  receive  a        i834. 
ffint,  taltdtKe  tottfiikd'UiMe  ^ttd^^iMdMi»gMitlaiid  addril-      "^^--vw 
itd^lMu,*  mid  hud  kiaaettdieiikk  by'tM  ^vdjuhe  qiieMoh       ^^ 
is,  whether  all  tbiif  tetbhiiiery  of  k'void'cOiit^WoUM'htfi^    Woitaker. 
iMmkllM'th^^Hiiir;  ii^r^betber  9t  WodM'  hat^'  be^il  mere 
slirpllM^eriMlhcrgtlMaildAebitftettM  'W^Mire 

ofotNiilMi;  Mtft^arlb^'llre  ^fl^etuAlWdrdtf'dfKrMiyaild'ah 
'•dtoA**fteislli  btebeeif  4eKfer«d«ill  this  tftaiementarbout' the 
"iMtt^lB^^y  t^'te  tdhsMeHMl  as  iurplosdge;  and  thAfthe 
pmt*Md'\h/^  bV yeisiii  would  be  effectual.  >  Thti»;  tbert^ 
Me'/ttuMiM'bfc.'if'die  Idrd faiikisdf  had  nibd^  the  grait, '» 

'Ai^Me  g^aut  inblf,  or  adimttance,  not  being  mideby  Second  point: 
tbfe'fbrti'iirkMfr^.iri^  necesMry  to  consiAyr whether  it  ^rfts  ^"wllldV^ 
ihMdfiilf  aik  Authorized  perdon,  iknd  <he'irst  qu^tidti  upon  make  volun- 
IhM'is/wH^di^r  thestetvard  of  a  manor  can  addiit  oni  of  the  oVcourt?^  °"' 
ni^br;  it  sbo^M  seem  that'  bo'  may  talee  n  snrraider'oilt 
oftbeinaDori  Htknegov.  Witd(a).  And  so  it  would* op* 
pear  by  DudJkU  v.  Andrews  {b).  Il  is  so  taken'  in  Tukeljf 
r.  Ha»kint{i^  and  the  CouH  ^ay^  that  a  custom  to  'the 
dtotrary  w^uM  be  void.  That  is  perhaps  going  a  good 
way,  for  in  Dudfitld  v.  Andrews,  it  is  only  by  reasoning  and 
4«ery  that  it  is  thought  proper  that  the  steward  should  have 
stitfa  B  power.  But  as  to  an  admittance  out  of  the  manor, 
Tnkefy  ▼«  Bawkim  is  express,  that  the  steward  cannot  admit 
out  of  the  manor.  And  the  4th  resolution  in  MetwieVs 
case  (d),  and  Cli^n  v.  3lo/jrite#jr(e),  are  to  the  same 
effect,  Aottgh  in  thesecasee  itis^d  that  the  steward  •can- 
not admit  'at  s'cbtff*/  held>  oatof  the  manors  Waikuu^m 
Us  Treatise  oo-Cop}4iolds  (/)r  aeema  lo.'iacliw  tk>  the  opi^ 
nion  that  a  steward  aiiy  admit  dot  of  tfaeinanor;  but  it  is 
only  by  puUing  quefiea^uid  reasening.tbaailv3.aa|ipArta  that 
opinion. «  We  are  of  ofiaibtt  thatacatemntdrfcawQluin  hi^ 
^character  of  steward,  ladmic  oiU  of  tbo  mapor^^  i  i  ..  > 


(fl)  1  Roll.  Abr.  AOO;  6  Vin.  (<0  4  Co.  Rep.  36  b.  . 

Abr.  Copyhold,  X.  p.  23.  (0  Ibid.  27  a. 

{b)  1  Salk.  181.  (/)  1  Wotk.  Cop.  26Sr. 
(c)  1  Lofd  Raym.  76. 

VOL.  III.  B 


238  CASES  IV  THE  KlKo's  fiEHCH, 

1634.  But  in  tlie  present  case,  Leake,  who  made  the  grant,  derived 

his  authority  from  the  deed  of  the  95th  September,  1833, 
by  which  the  lessees  of  the  manor  appoint  him  steward, 
and  besides  giving  him  the  usual  powers  and  authorities  to 
hold  courts,  and  to  do  all  acts  usual  and  oiMtoma#y  to  be 
done  by  stewards,  they  more  especially  authorised  and  em- 
powered  him^  from  time  to  time,  to  make  any  voluqtary 
grant  or  grants  of  all  or  any  customary  or  copjrkoM  knds 
or  tenements  within  or  parcel  of  the  said  manor,  and  to  give 
a  licence  or  licences  to  admit,  or  otherwise,  as  Lemke  shoyU 
think  fit,  and  either  in  or  out  of  court,  as  fully  as  they  migbt 
or  could  do.  And  though  from  one  part  of  the  instrument 
it  seems  doubtful  whether  the  powers  conferred  upon  Leake 
are  not  merely  an  enlarged  explanation  of  what  his  duties 
are  as  mere  steward,  yet  upon  the  whole  of  the  instrument, 
we  think  it  amounts  to  putting  Leake  in  the  capacity  of 
attorney,  to  represent  the  lord  as  to  surrenders,  grants,  and 
admittances,  and  that  whatever  the  lord  might  do,  Lemke 
might  do  also,  and  that  he  therefore  might  take  the  surren* 
der  and  make  the  grant  in  question  off  the  manor.  But  it 
may  be  said  that  Leake,  in  the  doeument,  does  not  profcss 
to  act  as  the  general  attorney  of  the  lord,  but  only  as  stew* 
ard,  and  that  as  steward  alone  he  oould  not  make  the  grant, 
Leake,  however,  had  the  authority,  and  as  in  common  par- 
lance that  person  would  be  called  steward  who  generally 
represents  the  lord  as  to  copyhold  matters,  we  think  the 
calling  himself  ste^'ard  is  sufficient,  and  that  it  was  not 
necessary  that  he  should  say  that  he  acted  as  tht  gei^eral 
attorney  of  the  lord. 

But  besides  making  the  grant  or  admittance,  and  livery 
of  seisin,  it  is  necessary,  in  order  to  make  the  person  tenant 
by  copy  of  court  roll,  that  the  admission  should  be  notified 
for  the  information  of  the  tenants  at  the  next  court,  or  some 
other  court,  according  as  the  custom  of  the  manor  may  be, 
and  an  entry  of  it  should  be  made  either  by  ^  certificate  pf 
the  lord  or  the  steword,  or  presentment  by  the  bom^ge. 
None  of  these  have  been  done,  but  then  the  proceedings  at 
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tbis.suppoMcl  court  are  entered  by  the  steward  in  the  court 
rolls,  as  if  .done  at  court;  and  therefore  at  the  following 
court  after  the  adiiiittance(ci),  the  tenants  have  information 
of  wh»l  kaa  been  done,  through  an  incorrect  medium,  but 
ira  think  it  aufficient. 

..An  objectioii  OMijp  be  taken,  that  nothing  done  at  this 
auppofltd  court  ibould  be  allowed  to  have  any  effect,  as  it 
hMa  tettdMcji  to  create  a  custom  to  hold  a  court  out  of  the 
auHMt;  *but  if  aucb  a  course  were  adopted  again,  it  is  pro- 
kaUc  the  tenants  would  object  to  it.  The  holding  of  thi« 
sappoaedl' court  could  be  no  evidence  of  such  a  custom, 
because  if-  the  court  rolls  were  produced,  it  would  appear 
that  Hm  court  was  held  within  the  manor.  Besides,  even 
if  k  bad  a  tendency  to  introduce  such  a  custom,  we  do  not 
tbink  duit  it  could  affect  the  validity  of  the  admittance,  sup- 
posing il  to  be  otherwise  sufficient. 

Upon  the  whole  of  th»  case,  though  this  irregular  pro- 
ceeding has  brought  the  parties  into  considerable  difficulties, 
we  tbink  they  may  be  got  over,  and  that  the  plaintiff,  as 
lessee  under  tbe  last  demise  in  the  declaration,  is  entitled 
to  judgment. 

Postea  to  the  plaintift 
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(i^  in  his  argossent,  Mr.  Serjt. 
Starintn  relied  much  on  the  fact 
that  no  court  liad  been  held  in  the 
manor,  between  the  time  of  hold- 
ing dif  void  coort  and  tbe  time  of 
bfiigiag  the  ejectmeat^  and  con- 
tended that  though  the  grant  made 


at  a  void  conrk  ibould  be  held  to 
be  a  valid  grant,  the  grantee  could 
have  no  legal  title  until  the  grant 
was  entered  on  the  roll  of  a  sub- 
sequent good  couit.  The  fact, 
however,  upon  which  he  relied,  is 
not  stated  in  the  special  case. 
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1834.  ■     .    •    •.  .  .  .<   ^   P     M-  .     ..  .i«* 

>'^.'^i^  '    ^  .  I     ,  ..«■       ,      ,      ,      •    -(•   ,.|Ji,i^    «l  III        '•.<! 

VVykes  1?.  Shipton.  .  I.     ...     I 

Where  a  cause  TR£SRASS  for  tureakiwemd  entering  the!  4«'ellfng4lO<l0« 
is  referred  to         .,,..„,,,.         ,  ^       ,    .        i  t. 

ail  arbitrator,    <M  tbepiaiiitin^  and  pullmg  Joti;/!  >«;^Mei- belonging  to»  406 

itisnotuece*.  dweUiDg-hoaee,  and /wtiVtt^  tf  <|>/iifc  against  rive  wttlt<of 'the 

should  find  for  dMreUiiig^house,  across  an   opening  in  thii  wall)  throd^li 

^fendantin^*^  which  the  smoke  arising  from  «  fire^^lace  itial^oom^  pntofi 

the  very  words  of  the  dwelling-house,  was  acoastomed'to  efteap^^and'  to 

It  is  sufficient  P*^^  through  and  along  the  said  flue,  in  to 'a  dwnMejthen 

if  he  decide     ataudkig  and  l^eing  between  the  said  dweliing^hiiMe*«nd 

the  question     aflotber  dwelling-house  next  adjoining*    The  decls^tiori 

'"An'Tward     contained  two  other  counts,  describing  the  injury  in  iiiore 

made  upon  a    general  termsy  and  a  count  de  bonis  asportatis.    The  de« 

cause' and  all  f^Q^lant  pleaded^  first,  the  general  issue;  three  pleak  josti- 

matters  in  dif-  fying  the  breaking  and  entering  the  dwelling-house*  th^ 

tween  the  par-  pulling  down  the  plate  and  the  flue ;  and  fifthly,  leave  and 

ties,  is  bad  if  it  licence.    The  plaintiff  joined  issue  on  the  first  plea,  re* 
omit  to  assess        .  .   ,        "^  ''  '^ 

damages  upon  plied  4e  injuria  to  the  second,  third,  and  fourth  pleas,  took 

«ii"^cit*uTOn  '**^^  ®"  the  fifth  plea,  and  newly  assigned  that  the  defendant 
a  new  assign-  tore  down  another  and  a  different  part  of  the  flue  belonging 
^2Q3g^  "  to  the  dwelling-house.  The  defendant  joined  issue  upon  the 
replications  to  the  second,  third,  fourth,  and  fifth  pleas,  and 
suffiered  judgment  by  nil  dicit  on  the  new  assignmeiit. 
The  cause  came  on  for  trial  at  the  summer  assizes,  1833, 
when,  by  the  consent  of  the  parties,  it  was  referred  on  the 
following  terms :  that  a  verdict  be  entered  for  the  plain-^ 
tifi;  damages  100/.,  costs  405. ;  and  that  the  said  cau«6^  sind 
also  a  certain  indictment  against  the  defendant  for  an 
assaflidt,.  shall  be  subject  to  the  award  of  /I.  Bi,  to  whom 
the  causes  respectively,  and  all  matters  in  difference  be- 
tween the  said  parties,  are  referred,  to  order  and  direct  that 
verdicts,  shall  be  entered  therein,  as  he  shall  Ihiuk  pn>per; 
and  further  to  direct,  what  shall  be  done  between  the  par- 
ties to  ;secur«> 'the  rerypyment  of  an  exit  for  •  the  smoke  to 
boti»  Qf.tb^ffn,  jn  .thcioccupationof  their  respective  dwellings 
hou^s,  apd  that  the  same  shall  be  without  reference  to 
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their  respective  legal  rights ;  and  that  the  defendant  shall 
pay  such  compensation  as  the  said  arbitrator  shall  think  fit 
to  award  against  him,  to  ttie  said  prosecutor  of  the  said 
indiQttxi^flt^  *  and  h th tt >  ilhe  <  arfbilrator  shall  ord^  kJiA  dbteiL 
mine. what. ibeiaball,  think  fit  to  be  doneby«itliek'tOif'tbe 
said  patlm  r^apeotivsly,  respecting  tbe  oMttersiii  disputei. 
TJie>fl08trof  thd  cause 'to  abide  the  event  of  the  a'^i^aipd^y 
aiicij^Q'icosia  of  theoefereace^  and  all  other  eo8fis>  to*  ^be 
in  tb0.  disfvetioii  of  the  arbitrator.  The  arbithiaton  b^  hia 
aWiirdftlUiiiild  that. the  pbintiff  had  no  right  iovee  tkejim^ 
owpmnakating  Mrilh^  (be  defendant's  premisesi  as  an  eait 
foe  1 4h0  smoke' from  the  fire  in  the  plaintiff's  shop*  (in 
n^pnc^  of  oit  ^btttuciion  of  which  use  by  the  plaintiff,  the 
a€$io9^  ^as  broughly)  and  therefore  ordered  that  tbe  Yerdict 
eate^ed  io^  the  plaintiff  in  the  cause  should  beaetaside^ 
and  a  verdict  entered  for  the  defendant;  and  that  the  de« 
fendaut  should^  within  three  calendar  months  from  the  date 
of  the  award>  pay  the  plaintiff  10/.,  as  a  compensation  for 
tbe  assault ;  and  that  each  of  the  parties  should  pay  his 
costs  of  the  reference^  and  that  the  costs  of  the  award 
should  be  paid  in  equal  moieties. 

In  Michaelmas  term  last,  Channel  obtained  a  rule  nisi 
to  set  aside  this  awai'd,  on  the  grounds  that  the  award  did 
not  sufficiently  dispose  of  or  put  an  end  and  determination 
to  this  cause,  but  at  most  only  disposed  of  and  determined 
a  part  of  tbe  cause,  viz.  certain  issues  in  fact  raised  by  the 
pleadings ;  and  that  it  did  not  assess  any  damages  upon,  or 
determine,  or  in  any  way  adjudicate  upon  the  residue  of  the 
cause,  viz.  the  damages  to  which  the  plaintiff  might  be 
entitled  upon  the  judgment  signed  and  given  for  the  pfein^ 
tiff  upon  tbe  new  assignment,  or  the  rights  of  the  plaintiff 
as  regards  or  relates  to  the  judgment;  and  also  because  it 
appears  by  the  award,  that  the  reason  why  the  arbiti^tor 
directed  a  verdict  to  be  entered  for  the  defendant  was,  that 
he  found  and  determined  that  the  plaintiff  had  no  right  to 
use  the  fine  m  the  award  mentioned,  as  in  the  awdrd  men- 
tioned, and  in  respect  of  an  obetrttction  of  which  he  states 
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that  the  said  action  was  brought;  whereas  such  bbttfuclipn 
was  not^  as  appears  by  the  pleadings,  the  point  in  dispnte 
in  the  cause,  or  one  of  the  points  in  dispute^  nor  a  matter 
the  determination  or  finding  whereof  in  fa?dur  of  the  de- 
fendant entitled  him  to  a  verdict 


Thesiger  now  shewed  cause.  The  objection  that  the  find- 
ing of  the  arbitrator  is  not  upon  the  real  point  in  dispute, 
cannot  be  maintained.  He  has  substantially  adjudicated 
upon  the  matter  in  dispute.  It  is  not  necessary  that  the  ar- 
bitrator should  in  his  award  use  the  very  terms  of  the  issue 
raised  by  the  pleadings.  [DeNtnan,  C.  J.  The  arbitrator 
has  stated  the  grievance  in  another  mode,  which  is  suffi- 
cient.] Then  as  to  the  other  question,  which  is  in  fact 
this,  that  the  arbitrator  has  not  given  the  plaintiff  nominal 
damages  upon  the  judgment  on  the  new  assignment: — This 
omission  would  not  affect  the  costs  of  the  cause.  It  seems 
to  be  settled,  that  where  a  defendant  withdraws  his  pleas 
to  a  new  assignment,  and  obtains  a  verdict  upon  other 
pleas,  that  he  is  entitled  to  the  costs  of  the  trial;  Cross  v. 
Johnson  {a).  [Taunton,  J.  There  are  also  the  cases  of 
House  V.  Treasurer  of  the  Thames  Navigation  {b)  and  Broad- 
bent  V.  Shaw{c).  P<itteson,  J.  The  difficulty  I  feel  is, 
whether  the  plaintiff  can  have  his  costs  taxed  on  the  con- 
fession of  the  new  assignment,  as  no  damages  are  assessed.] 
The  defendant  may  confess  nominal  damages.  ILiftle- 
dale,  J.  If  this  was  an  application  to  the  discretion  of  the 
Court,  we  might  discharge  the  rule  upon  the  defendant 
undertaking  to  make  a  deduction  of  these  costs.]  In  an 
anonymous  case  in  Smithes  Reports  ((f),  it  was  held,  that 
where  a  cause  is  referred  to  an  arbitrator,  and  the  costs 
are  to  abide  the  event,  and  the  arbitrator  awards  a  specific 
performance  of  something  to  be  done,  which  proves  that 
the  event  in  fact  is  in  favour  of  the  plaintiff,  he  is  entitled 


(a)  4  Mann.  Ic  E^l.  200;  9 
Barn.  &  Cressw.  613. 

(b)  3  Brod,  &  Bingh.  117* 


(c)  3  Barn.  &  Add.  940. 
(<0  1  Smith,  42a. 
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to  costs,  although  the  arbitrator  does  not  award  a  verdict 
to  be  entered  in  form. 

Chiuirltl,  in  sUpfiort  of  the  riile.  This  is  not  an  appli- 
cation to  the  discretion  of  the  Court.  The  award  is  illegal. 
The  plaintiff  will  sustain  material  injury  if  this  award  be 
not  set  asidei  since  he  will  be  deprived  of  the  damages  upon 
the  new  assignment^  which  would  be  assessed  at  the  trial. 
The  Court  is  not  in  a  situation  to  give  judgment.  Even  if 
the  Court  were  to  give  effect  to  the  finding  of  the  issue^  the 
rea>rd  would  be  incomplete. 


M3 


1834. 
Wykbs 

V, 

Shipton. 


Bbivman^  C.  J.^The  objection  is  fatflli  and  we  do  not 
find  any  means  of  obviating  it 

LiTTLEDALB,  J. — The  jury  who  try  the  issue  should 
dssess  the  dtitnaged*  The  arbitrator  being  here  put  in  the 
place  of  the  jury,  should  therefore  have  done  so.  I  do  not 
see  that  the  Court  can  now  issue  a  writ  of  inquiry  (a)  with- 
out the  consent  of  the  parties. 

TAUHtow,  J,  concurred. 

PAlTftsoN,  J. — I  can  only  arrive  at  a  probable  conclu- 
sion as  to  what  the  arbitrator  meant  to  decide  upon  this 
part  of  the  case.  It  is  very  unforttibate  that  we  cantiot 
remedy  this  defect. 

Rule  absolute  (6). 


(«)  Hie  reiison  «rhy  the  Cmirt 
could  not  issue  a  writ  of  inquiry 
to  supply  an  omission  by  the  prin- 
cipal jury  b,  that  die  party  would 
be  diereby  deprived  of  bis  writ  of 
attainder.  Where  therefore  no  at- 
taint lay,  such  omission  might  be 
SuppFied  by  a  writ  of  inquiry;  P. 


44  E,  9,  h,  7.  pi.  3.  And  see 
Cook*8  case,  4  Leon.  345,  pi.  387; 
Godbolt,  207,  pi.  294;  Lay  ton  v. 
Alanlote,  2  Salk.  469 ;  Clement  v. 
Lewis,  3  Brod.  &  Bingh.  297. 

(6)  And  see  Norris  y.Daniell, 
10  Bingh.  507  ;  Dibbinv.  Marquii 
ofAngleiea,  ib.  508. 
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H^d^*  ."'fllh    Ifwfj'  .ini    ^:!'     ,li,i/'    i(.-i]i;     iiiUi.l^     *jj(f    ifi    r»  ■iiu  hi- 

regulations  for  ^WiV«rriugW''t(>-ret6Ver  thS 'pVlc^^  6f  J5^fifiltt^'''or>blltl)6r. 
againsithe     'trtdii',' J.;'thd  coiitvack  fortho  fate  6'f -ttttd'tlite^lWw^ir^alic 

sdlers^a  seller  Mtfei^  S^Wprtfvea,  ftul  it  a^^eare**  th^t'stntt^^'tfP^thfc  fltkJftS 

cannotreco.    ainidHted^I^^ 'tHta  56  Ibs.  each,  riii*  ^^i^''fi6tt^'<)*^tbetti 

ver  for  the  -  i      i  ■  i    . 

price  of  goods  "bi^^hd^H'Witk'thd  fifttne  of  tln^  sM^.  •  Updh  'UiUMlf'>Wtts 

"^^iStlonTSe^^  tfce  piiit  6f  ih(i  difefldirii  tlrtt  the  tetos'of 

regulations,     '^^  ifattlteij  b^^  36  Gcfo.  3,  Cap.  86,  and  S8»'Grt)'/3;'dip'.'  78, 

statute  dot's^  '*'aH  tioVBcewtbta^lfed  With,  md  that  thctrfot* Ifc^  C6ntf&ct 

notiiitenns    ''itkrf-v65<f.  "Uttdef  the  direction  of  ihfe  learted' jJdgei'tlie 

a«il*e,but°im-*jliry  fottnd  ^  verdict  for  the  plaintiff,  but  dedocted'ti  dertkin 

poses  a  penal-  s^mrtbt!  dddbUttt  of  the  ihort  weight;  leave  Wasr,'  ho^r^br, 
ty  upon  the  &     j  »  » 

seller.  '(^ven'to  the  defendant  to  move  to  ent^r  a  nohsuit:    In 

thereforrbot-  faster  tertn,  IBM,  Dutidas  obtained  a  rule  nisi  accotdingly ; 

ter  was  sold  in  againsit  ^hich,  in  Hilary  term,  1833, 
firkios  not 
branded  ac- 
cording to  the      CouTteuay  and    Btacibum  shewed  cause.      The  mere 

provisions  of       .  ,  *^       ,    ,  ^         .. 

acts  (36  Geo.  circumstailce  of  the  acts  of  parliament  reqiimng  certani 
aa^G^'  3"^  things  to  be  done,  and  imposing  penalties  in  caee  of  non- 
73)  ^  to  pre-  compliance,  does  not  vitiate  the  contract.  Law  v.  Uodgsou{a) 
and'frauX in  "^''^  ^^  relied  on  by  the  other  side.  That  was  an  action  to 
the  packing,  recover  the  value  of  a  quantity  of  bricks,  and  an  objection 
saleof butter,''  ^^s  taken  that  the  bricks  were  not  of  th^  dimensions  re- 

whicbrequiri   quitcd  bv  the   17  Gto.  3,  cap.  4^.     It  was  held  that  the 

that  makers  of  ^  ,  r**, 

vessels  for  the   sdier  cbuld  not  recover.     That  case  is  opi^h  to  dbjections. 

Euttc"fhan      ^^  <3ouVt  had  no  right  to  extend  die  operation  of  a  peiial 

brand  them   '  act  X6  xas^s  not  specifically  within  its  provrsiotts. '   But 

names  under  a  ^^s^thing  thht  Case  to  be  good  law,  there  is  k  material  dis- 

pecuniarype-    tmbtion  'betwecn'the  provisions  oV\l  Geo:  S,  aiid  those 

naty,andthat,.,.     ..  „,.......      .         .  *. 

sellers  of  but-  •  v  --  r>    .  «^v«> 

tersl»ll,onde»:.<.    .-,,...     ,     ,     .(•).."  Evt,  300.  , 
a  further  pe- 
nalty, use  vessels  s6  branded,  and  brand' their bwii  names:— It  was  held  that  an  action 
for  the  price  could  not  be  maintained. 

Seats,  in  the  case  of  a  breach  of  a  mere  revenue  regulation  which  is  enforced  bv  il 
penalty. 


contained  in  the  statute  upon  which  this  question  arises*        ^4. 

In  17  Geo.  3  thcre^Svds^  fi<}thhi^  fikym  Which  it  could  be  in*      ^'^^ 

Foster 

^PntWcl.^h^ftlri.fQifaift  ii;i,f9;jcs},.wKc;;?^.by„th^.6t|i  ?fBC^MQn      "^a**^®** 
¥^<^6,CifqH3>  Jlb^  cp^\m^^,fii  lj^,9pijtr,?iqt,^8,  p)fii|^  j^u* 

^^teprPWiWR/9|f|M?fiVtr;  ,.T^J.sft9Jl|ioft,^fl;ifjt^.tba^,ev/?rar 

.p«ll9o|i,w|9p„»h#IU/sl|lf|^8s  (tbafi  tbfl  full  qM^ntUy,  tb.€;^el)y.,^p- 

.p«in|^di(iMll^eiliablqit(i  an  action, /w.^h^.qa^e^  fpr,rwo«W 

iof.4Atiiifaf;|iof».,i.  TI?i:9»l|(^tipn.>»^Mld.b^e  ^efi.unni^ce98^y 

if  it|Vfis  tlif^.intentipii  that,  the  seller iMiouild  not,  in  such       ... 

.q»m«rr«G<H4eYium)in.luaci^tr^ct. , ;  If  ih^  ci^jcJeAcy  of  ]iv^fgV^ 

/A^es.apt,  yiU9A9  the  contract^  i  fortiori  the  Miiif sioa  to  brand 

fh^  Arkinatwitb.ith^.n^pie.of  the  sieller  m\\  not  bate  that 

efl[ieiK^«,,  InL^tm.v^.Ho^Qn  a.fraud  wa^  con^nutted  by  one 

x^f  tlie  cpPiUracting  parties  upon  the  other ;  .the  buyer  had  not 

what: he  contracted. for^  .H(iif^,,the  oniiasion  to  brand  the 

firkins  was  no  fraud  on  the.  dofendoat*     In  Wetierell  v* 

Janes  {a)f  an  action  was  allowed  to  be  maintained  for  the 

i^ecoveiy  of  the  value  of  certain  spirkuou^  liquors,  although 

their  strength  was  not  according  to  the  provisiooa  of  6  Geo, 

4icap.  80,and  although  tlie invoice  delivered  with  them  to  the 

purchaatrs  did  not  state  their  true  streagith.  Lord  Tenlerd^n, 

in.  giving. jjudgaientf  Baid,  '*,  Where  the  consideration  and  the 

matter  to  be  performed,  are  both  legal,  .we  are  not  aware 

that  the  plaintiff  has  ever  been,  precluded  from  recovering  by 

an  infriageaient  of  the  4aw  not  contemplated  by  the  contract, 

in  l)he,  performance  of  something  to  be. done  on  his  pf|it.'^ 

The  same  dofctrine  was  recognized  ip  Johfiso^.v.  ffttdson{f>). 

Ail  that  ba,s  taken  plafso  here  ampu^tf .  only  to  a  bre^cK  of 

,certajn  regulations  .of  an  act  of  p^fV\9fn&Piip  and  is  np  fraud 

upoq  fjl^e  parties-    T))ere  .are^  9i  great.  iH^H^ty/  pf  regulations 

scattered  throughout  the  two  statutes,  and  enforced  by  par* 

ticular  penalties.     Many  of  these  regulations  are  extremely 

minute.     Can  it  b^^said  that  bec^ufsi^  a  penalty  has  been 

(a)  3  Barn.  &  Adbl.  331.  (5)  II  East^  180. 
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1884.        iiieurred  by  the  bretch  of  one  of  these  initiute  reguUtioiift« 

^^^^      ^6  «dler  «taall  be  deprif  ed  of  his  right  to  recover  for  the 

o.  goodi  ivhich  lie  has  sold ;    If  that  were  so,  each  of  these 

Tartoa.     etreuiiistances  might  be  hepatutety  set  dp  as  a  defence  to  atf 

aetioti  oil  a  contract  for  the  sale  of  butter,  atid  the  vendor 

migbt  be  taken,  by  surprise  at  the  trial.    The  penallies  ifii* 

posed  for  the  breach  of  the  different  protisions  of  the  acts, 

are  of  themselves  sufficient  punishment.     Tyion  v.  I%(l« 

ma9{a)t  in  which  the  Court  held  that  a  coiitfact  foi-  the  sale 

of  corn  by  the  hobbett,  contrary  to  the  provisions  of  the 

<2  Car.  2,  c.  8,  and  2£  &  23  Car.  S,  c.  12,  could  tiot  be  en-^ 

forced,  may  be  relied  on  for  the  defendant ;  but  upon  that 

case,  it  is  to  be  observed  that  the  statute  22  fit  23  Car.  2, 

c.  12^  adds  to  the  penalty  imposed  by  the  former  act,  a  for* 

feiture  of  the  corn,  file,  bought  or  sold  contrary  to  the  act. 

AglUmby  and  Dundai,  in  support  of  the  rule.  The  cast; 
falls  whfain  LaiJb  v.  Hodgion.  The  statute  1  ?  Geo.  3,  c.  42, 
mentioned  in  Law  v.  Hodgson,  as  in  this  case,  imposed  a 
variety  of  regulations,  and  it  might  have  been  contended  in 
that  case,  that  it  could  not  be  the  intention  of  the  legislature 
to  make  the  contract  void  upon  a  non-compliance  with 
any  one  of  such  a  variety  of  minute  regulations.  It  may 
be  considered  that  the  making  the  contract  void  is  in  the 
nature  of  an  additional  punishment,  (o  be  inferred  from  the 
words  of  the  act.  The  language  of  the  statute  17  Geo.  3, 
c.  4%,  is  similar  to  that  ot  the  act  now  in  question,  it  appear- 
ing iri  both  that  the  object  of  the  legislature  Was  to  protect 
the  pubfrc  from  frauds.  A  contract  made  in  contravention 
of  an  act  of  parliament  passed  for  public  purposes,  and  for 
the  public  benefit,  cannot  be  enforced  in  a  Court  of  Law. 
Tf/son  v#  Thomas,  Langton  v.  Hughes  (b).  Biggs  v.  tjato- 
rente  {t),  'Waymell  v.  Read(d),  Clugas  v.  Penaluna  (e).  In 
Barlteit  V.  twiner  (/),  it  was  said  by  Lord  tioU,  ihdt  every 

(a)  1  M'Clelland  &  Young,  119.         (d)  5  T.  R.  599. 
(6)  1  Maule  &  Seiw.  693.  \e)  4  T.  R.  46&. 

(c)  3  T.  R.  454.  (/)  Carthew,  253. 
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confif^  tnacte^  about  any  matter  or  thing  wbicli  is  prbhtbfted        iad4. 
and  mitde  unlawfAl  by  any  statutes,  m  a  void  Cdntmcti  though      ^ff*''''^ 
the  fttdtnt^  itseir  doth  not  mention  that  It  fthall  be  fio>  but  ^. 

only  inflicts  a  penalty  on  the  offendefi  because  a  penalty  TiYLofe. 
implies  a  {prohibition,  thongb  there  are  no  prohibf tfog  Wdf da 
it!  tbeilatute;  Parkin  v.  Dick{d).  The  distinction  wtnch 
rtlns  tbft)Ugh  aH  the  cases,  frbm  the  time  of  Lord  Holt  down 
to  the  case  of  Law  v.  Hodgsm,  is,  that  tf  the  question  arises 
ii|Min  tt' statute  enforcing  excise  or  revenne  regtilations  by  a 
p^nalCy^  the  penalty  only  id  incurred,  and  the  contract  is  not 
?«>fd  ;  hut  ^hen  the  act  is  made  for  the  benefit  and  protec- 
tion of  the  public^  the  cohtract  made  in  contrayentioH  of  ft 
is  eatti-ely  void.  There  are  many  other  enses  tn  which, 
ahhougb  the  act  speaks  only  of  a  penalty,  tbef  Cotfrt  have 
declared  the  contract  void.  In  Bemley  r.  Bignold  {b),  which 
was  an  action  brought  by  a  printer  for  work  done, .  it  Was 
held  thai  he  could  not  recover,  because  he  had  neglected  td 
affix  his  name,  porsuant  to  the  statute  of  39  Geo.  9,  c.  79, 
s.  £7|  which  imposes  a  penalty  of  20/.  in  case  of  disobe- 
dience to  its  provisions.  Bayky,  J.,  there  says,  "  Where 
a  prorisidD  b  made  for  public  purposes,  I  think  it  makes 
no  difference  whether  the  thing  be  prohibited  absolutely, 
or  only  under  a  penalty.  The  public  have  an  interest  that 
the  thing  shall  not  be,  and  the  otrjection  hi  ihit  dase  must 
prevaiK  not  for  the  sake  of  the  defendant,  but  for  the  pnb- 
fic.**  Marehant  r.  Evans  (c);  Little  v.  Poole  (d);  Cannan 
V.  Bryce  (e).  Broton  and  others  v.  Duncan  {/),  in  which 
the  cases  of  Laiv  v.  Hodgson  and  Little  v.  Poole  were 
recognized,  was  an  action  for  the  recovery  of  spirits  sold 
by  the  plaintiffs  as  distillers;  and  it  was  held  that  the 
breach  of  certain  regulations  for  the  protection-  of  the 
exciae,  by  4  Geo.  4,  c.  96,  and  6  Oeo.  4,  c.  81,  did  not 
deprive  the  vendors  of  their  right  of  action*    Lord  Ten* 

(a)  11  East,  502.  Bam.  &  Cressw.  193. 

(Q  5  Bam.  k  Aid.  935.  (e)  3  Bam.&  A\dM,  if 9. 

(e)  «B.  Moore,  i4.  (/)  5  Mann.  &  Kj^f.  iU;  10 

(d)  5  Maoor.  k  Ryf.  118;  9  Kim.  t&Cressvr.  99. 
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terj^en,  speak jii|g.  of  ,JoAw^^^^  ;vv 

Tatioe.      for  'tt^ir  c^bject  thp  ^prote^tip,!^  of  fj,^.jpvbfe,„8i#fih  ^^M 

is  i^tferent  also  from  the  case  where  a  sale  of  fffiftHfi  f1?n 
quirjjdjjy  act  of  parlian^ent  to,t)q.9f,a  fj?f;<?;»R'ffi6»  WSiM-^W 
toW  voiAe^^^^  were  i^^p^^r^fJf3J,Sf?i?T  tii^Xl^filrt*©. 

ijct  oifparl^aaient  operated  as  a^pf,^e/;;^9ftJj9^B  B^UJ^  «W» 
Weil  as  to  tDe  revei^e^  s^cunujg  to,th|e;i^{^ii^(^  pftf^rlt^lAfi 
ciiinen^oDs,  Here  the  clauses  of  tlie..a^^.9r|M^r|iafP9Qfi^afl' 
nok  lor  th.eir  object  to  protect  tbe,p^b^Qf,,l^^t  ,tl)e,||9iYep»mi 
only'.^'  'la  ^ex  y.Grave^n^^b),  which  i^  tbq  Jfitfist.fifrte  ii^ 
poipir,  taw  V.  tied fpon  is  reqogpizcKi  93  good  la^w*.  .With' 
regard  to  the  6th  clause  of  36  Geo.  S,  c.  86,  ijb.is.Mrgf  d.U^^tt 
by  that  section,  the  contract  is  treated*  after  penalty  iocunr^^d^ 
as  an  existing  contract^  but  thewvprda.wlii<;|i  are  found ip  it. 
clearly  shew  that  it  was  m,eant  to  relate  only  to  the  caso  9i 
sales  b^  the  retail  dealers,  and  ngt  by  dairymen,  farmeis,  &G4 
who  are  the  persons  allqded  to  in  the  former  partof  tbefif;!^ 
The  description  of  persons  included  in  the  provisions  of 
that  clause  are  ''cheesemongers,  dealers  in  butter/'  &c* 
which  words  there  occur  for.  the  6rst  time.  The  object 
must  have  been  to  extend,  a  protection. to  persons  purcha^ 
ing  from  tdc  inferior  dealers,  and  this  clause  cawnot*  t)iejr^-r 
fore,'  be  used  to  explaiq  the  meaning  pf  the  forniier  JseptioPii 

/^      .     .  ,  .    .      Cur*  4fi^.  V9U^ . . 

i-jM  "'t  >"  ■•  ■•  V  '  •»  ."  ••  "•'  '  '       '    '  *" ■  "'*    ' 

LiTTLEDALE,  J.(c),  in  the  coursfe  of  .this  ternf,„d€li:if^o^. 
the  judgment  of  the  Court.  ,     .......  1  m  .    .  • 

^jAfter  Stating  t^he  faf taipf.  t,he  fiaye,  jiip  Iqrff^jppi^cieeded. 
as  tollows:  ,    ,       ,   ^      ,      ,  .  1  .  .  .  .■     1.,  .    f- 

ljJpjoi^.^he  5jp^stio^  of  dp^^9^eflcy  ,of  iy^gb^tbflre,cowld  ba 

(a)  5  Taunt.  181.  ^  "  illfilry'tenri, 'Id^,  When  Iknman^ 

(b)  3  Bam.  &  Adol.  S40.  C.  J.,  was  absent  by  reason  of  a 

(c)  lliis  case  was  a|r|;ued|   in      domestic  affliction* 
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n6  grt^ii^Vo^a  noTis'uTt V  beWiiseV  as  to'ei^'t  o'f'tjiie^ca^^^^ 
tfc^  ^a^^SiyfevWcncc 'ftial''drey*w^^^^  deficient  in  wel^hu 
drtd»a«  k!<AftHiWilb«  bViiigto^'one  eim^^^ 
(AMc^H  riuViit  thW  Vafte  o)^  so  Dfiticb  per  tirkin^a),  the  plaintiff 
i^uld^H6'^eMSffdf't6^rfec6vei'YorWs  maiiy 'fi^^^^       as  were  of 

^ 'CArfHfetaMfe^'^WAt,'  tbatihe  casTt's'weVi  n o t jui^^^^^ 
cdMirig'tb'the  iKb^clf6tis  of  ^h'e  act  of  parliament,  we  slfould 
ht  tMiei  ati^V^ed'id  \hM,  on' a  periisal  o^  die  )ear||ed 
jUdge'^'Mt^Vtti^t!  tb^re  was  scarcely  sufficient  evidfence  fo^ 
the'jA¥y'tb^'bftMe'c6ihe  to  the' conclusion  th^y  did^  but  we 
ottiH^fate'tlie^iiUding  ofUhe  jury  to  ^e  right,  us  there. is  po 
qttedtkm^abobt  a'  neW  trial,  and  the  amount  ot  daniages  is 
ntit  ^so  Mgi  is  that  it  sbould  be  granted  as  upon  a  verdict 
agtMst  evidence. 

The  tifle'of  the  act  of  S6  (ieo.  3,  c.  86,  is,  "  An  Act  to 
prei^ht  Abuses  and  frauds  in  the  packing,  weight,  an((  sale  of 
batter,  and  to  repeal  certain  acts  relating  thereto.*'  And 
the  title  of  the  ict  of  SB  Geo.  3,  c.  IS,  is,  •' An  Act  for 
amending  and  rendering  more  effectual  an  act  made  in  the 
56tbyear  of  the  reign  of  his  present  Majesty,  intituled/'  8cc, 
(giving  the  former  title.) 

The  former  acts  made  on  this  subject  are  one  of  13  and 
14  Ckdrki%  cap.  26,  of  which  the  title  is  ''An  Act  for 
refdfttiiiig  the  abuses  committed  in  the  weight  and  false 
packing  of  butter,'^  and  another  of  4tli  and  5th  WilLi^Mary, 
c.  7,  the  title  of  which  is  **  An  Act  to  prevent  abuses  com* 
mitlM  by  ffa^  traders  in  butter  and  cheese,*' 

In  these  former  acts,  several  of  the  provisions  in  thelatpr 
actv  tioW'ln  fbfee.'or  nearly  similar  ones,  are  introduce(i,and 
in  some  instances  much  heavier  penalties  than  in  the  existing 
a«:-  The'httefhltbn  of  barliament  has  tlierefofe,  at  an  early 
period,  aud  on  several  occasions,  been  directed  t9  prevent 
frtf^iM  tod  tibi^b^s!,Md  fdr  W6  jp^bt^ctioW  ^nd'iiene&^'of^the 
public ^l^My;e  to the.Bide of ibutter.  ..  i  . 


Hi 
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•    ♦;    T 

Taylor. 


(H)  Ante,  vol.  ii.  182, 190, 
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1834.  Tbe<  regvladons  as  to  marking  the  casks,  in  the  2d  sec- 

tion of  the  36  Geo.  S,  c.  86»  are,  "  That  every  cooper  or 
other  person  •  making  a  vessel  Cor  packiag  bfttter^  shall^  oo 
Tayumi.  tho'jiottom  of  the  vessel^  brand  his  Christian  name  and 
surname  at  length,  to  denote  that  k  is  the  mark  of  tlK 
cooper  or  maker  of  the  vessel,  together  with  the  eiact 
weight  or  tare,  or  in  default^  for  every  isuch  offemce  sbaH 
forfeit  ten  shillings/'  '     ^    i  i    ••■ 

And  in  the  dd  section,  ''  Thai  every  daapymav,  farmtr, 
seller,  of  butter,  or  other  person  who  shall  pack  any  butter 
£9r  s^e,  shall  pack  the  same  in  vessels  so  madeand^inarkcd 
as  aforesaid  and  no  oUier,  and  shall^  on  the  bottom  thereof 
on  the  inside,  and  on  the  lop  on  the  inside,-  brand  bis 
Chnstian  name  and  surname  at  lengthy  and  shaU  abo- brand 
on  the  top  on  the  outside,  and  on  the  bouge  or  body  of 
the  vessel,  the  true  weight  or  tare  of  the  empty  vessel;  and 
shall  also  brand  his  Christian  name  and  surname  at  length 
on  the  bouge  or  body  of  every  vessel,  across  two  different 
staves  al  least;  and  shall  also  imprint  his  Christian  name 
and  surname  upon  the  top  of  the  bntter,  upon  pain  and 
penalty  of  forfeiting  for  evei7  such  offence  the  sum  of  five 
pounds.*' 

The  1st  section  of  the  38  Geo.  3,  c.  73,  after  reciting, 
amongst  otlier  things,  '^  that  the  act  was  much  avoided  by 
concealing  the  places  of  abode  of  the  coopers  making  the 
vessels,  and  of  the  dairymen  or  other  packers  of  the  bat- 
ter," enacts  ''That  every  cooper  or  otlier  person  making  a 
vessel,  shall,  on  the  bottom  of  the  vessel  on  the  outside,  in 
addition  to  his  Christian  name  and  surname,  brand  the 
name  of  his  place  of  abode  or  dwelling  in  the  manner 
directedi  or  in  default  shall  forfeit  and  pay  the  sain  of  ten 
shillings." 

The  ad  section  directs,  **  That  eveiy  factor  or  agent  who 
shall  buy  or  sell,  or  for  the  purpose  of  sale  have  in  his  cos- 
tody  any  vessel  containing  butter  for  sale,  not  made  and 
marked  according  to  the  directions  of  the  act,  shall  forfeit 
and  pay  twenty  shillings/' 


FoftTB« 
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It  k  to  be  observedi  that  though  the  latter  act  feoites' that        1S84. 
the  former  act  had  been  evaded  by  concealing  the  place  of 
abode  of  the  •dairymen-  and  other  paokers  of  butter^  yet  the       ^^' 
enacting  part  leaves  them  out*  and  only  menliont  ooopera     Tatixw. 
and  other  persons  making  the  vessels. 

The  >S6  Q$Q.  3  contains  several  provisions  as  to  the 
wei|^t  of  the  butter  in  each  cask*  as  to  the  not  mixing 
one  kind  of  butter  with  another  kind^  and  the  mode  of 
sailing  the  bntter*  but  which  are  not  now  the  subject  of 
diaeuasion ;  but  the  provisions  as  to  marking  the  names^ 
are 'made  with  a  view  diat  if  the  butter  be  made  or  pint  up 
i»  a  way  contrary  to  the  other  directions  of  the  act,  or  be 
otherwise  liable  to  be  complained  of,  the  person  who  is 
aggrieved  may  know  where  the  original  fault  is  committodg 
and  be  able  to  obtain  redress. 

As  the  jury  have  found  that  the  casks  were  not  marked 
according  to  the  act,  it  is  to  be  considered  what  effect  that 
haa  upon  the  present  action. 

In  Barikit  v.  VtMr  (a).  Lord  Holt  says,  that  every  eon* 
traet  made  about  any  matter  or  thing  which  is  prohibited 
and  made  unlawful  by  any  statute,  ia  a  void  contract, 
though  the  statute  itself  doth  not  mention  that  it  shall  be 
so,  but  only  infliets  a  penalty  on  the  offender ;  because  a 
penalty  implies  a  prdiibition,  though  there  are  no  prohi* 
biting  words  in  the  statute.  And  in  the  report  of  the  same 
ease,  in  Skinner{b),  the  Court  say  that  *'  in  every  case  where 
a  penalty  ia  annexed  to  the  doing  of  such  an  act,  yet  if  such 
a  thing  appeara  upon  the  record  lo  be  the  consideration,  the 
agreement  is  void ;''  and  **  in  every  case  where  the  statute 
infliets  a  penalty  for  doing  such  an  act,  though  the  act  be 
not  prohibited,  yet  the  thing  is  unlawfttL** 

Where  acta  have  been  passed  containing  regulations  aa 
to  arliciea  which  are  the  subject  of  sale,  and  the  policy  of 
the  act  ia  for  the  security  of  the  buyers,  and  to  protect 
them  against  the  frauds  of  the  seller,  it  has  been  held  that 

(a)  Cftrtbew,  259.  {b)  Psge  393. 
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T         V.  HoJgmm  H  mm  pri.*  («).  aiirf  dlerMi^  «•  a'  WUDfa' 
lit  MctMM.  dmeto  that  bricks- 4iiH4i^'iitMeM')t«MMl 

out  Ilk;  Wi9^;'MFltfcf«ii  -flie'lfe^illiM^  liMMl«^  ib'fAxM^ 

tUMtf  b^bb^ts'  df  burl^y ;  utM  it  vrft«  ^tHifeeled'^t'  *^ 
ietibir  <kMiW'Mt'be  imkitlul^  beeAuj^ 'tito  «tot)irr'«; 
c'  Si  8,  «/'fal#tittg'eMM;tM  Ibat  if  wy  i)^iM«i  iihlll  M^  ^ 
sell  any  corn  by  any  other  tn^sun^  tfaalv*tlM^WMtesH^ 
buabel,  he  shtll-  forfeit  forty  shillmgft*  Ahd  tbe  M»td2S 
Car,  d/c;  1^  b:  2i  having',  beskketf  tbb'  fortiier  ^MilQ'/fiim 
ptttted  tb€(  further  fpMalty  of  lemg  the  4^)9m  4Mf  the  tldH^^ 
and  as  it  appe&red -tbaC  tbebobbett  was  an  «nceitiMi  *  tiea^ 
sure,  it  mii  beid  tha)b  it  Was  a  aa)e  w  aaannner^  pvqfaibited 
by  the  itatatatf  of  Gar.  £»  and  that  the  plaiBttflF  cmMiiol 
reoofven  '  It  OMist  be  iobser^ad  -that  theeeliing  i^^  quA^ 
tomary  meaanre  is  no^vir.  aothoriied  by  6iti€04*4, ' o^'?4| 
ufider  eeltmn^mtriolkm8•' 
^Lilti9  V,  Peak  (d)  <iMa  an  ^action?  bn>ugbl  Icf  l-eicovw itbe 
paioa of eoliliit  Tfa6f47«G^.>djiC»'€Bv caartainatsevend'mgii^ 
hrtiohs  at  ilQ^Ahe  isale;t>f  coie4b^'bm|  {it<  dir9ctaitfabjfem|to*«a 
dbliverttb  itharl  psusiaberimtAid^^^fMAiicbtidtiteooMMiii  tb6 
number  of  8atkiH>tlia>i|;nn0ioP)ihB>(f)fals:>d3a%3tkK«to^  of> 
llM>dead^i^l<aiiclilthQ:jiiam0j«afi  ibaolabaimigifcpatarfi'aitf  it 
8ubjeiteilhffvS^eiiil*«^fe  41  panaUsr\pfiitaiettlflqpf« 
deingiao.uiiiPhd  tioh^idtik^iQt^loliowftbtt  ifafenliantffiafiittae 
icHfasitarlM  hlfpfifiDfe^ iDetei>» )addti|iiiiriia}bebii.that  ttaf^tiui 

■n'j   l»t'>i|   f-iM/   u   [>nr     lirmxi  i:  jn<ijl*i'.   uj^rdo'   vi^    ]••  • 
(a)  2Campb.  147.  ~    ((/)  5  Mann.  &  Rjrl.  118;   9 

lb)  11  East,  SCO.    .        ,  Bariu  &  Cressw.  19«.. . 

(c)  1  MHJlel.  &  Younge,  1|9. 


^iltffStiiA^athR.y'S^^rlRnP^^  tbB       Mat 

^B"  yofes  «Hr«  Aft  81%  ^Hhwi^r^^tk-^is^^m    "^^ 
i^mmi.i^m  ifm^^ffn^Bt^  ^«ttiBr.f9>its^  i»euif 

WMI^Vl0*Mi^R^Wff)TWclMV^RvV#f  . . Art!*  J^HF'flHMf-^T^ff  rlBIQB 

«f  ilKf  IMI^fiHWr^lf  m  iMt  <^  pi||U«nwsnt:,cMR>t,.4ie.oH|de 

odMWf  ii0BUig  <Nrt  ol, toMft^ptiQiii^  dmrefcltddiwUii!  Bmu» 
I^Nif ;  .Mb<M^  sm-ifiiig^.d^t  of  ipubtttntioiis  nikimai  the^naiM 
#i(i4(Ktfpripter.  lMiiiig.iBaefted  in  the  dotuttant  iitiblisbed.; 
•ikersAiieittg  QtttjoC  GDQtracto  relating  to  nnliofaNfid  piftcev 
oyf.  puUic  QxbikiUon  or  reaert^  vtfbick:are«xBrried  on/in  a 
OMDiuer  not ^antborised  bjf  law;  oUiers  arkingout  of  ^is;- 
abilities  iu  attorneys  and  apotbecariea,  not  ha^ng  tbe 
pit»pMrv<£0rtificalt9i:to.)praod8e;  otbert  out  o(  iHegal.in* 
suQMClMi^^lheinraiea. of  which  oasea  need  not^beeniMiie*) 
aieAtnrmiAilbo  ^general  ptinpipfe.as  laid.doj«a,jlbal  wJatre 
thb  proriaaooe jofeaa jwtrof  pariiaweat  ka»e4  bMn  mfriogttd^ 
aoainlraBlJqnijbe^iiffKMiedfariaiog'aut'Qfil/ '  k-  'j.:  i*. 
M  1ISheir*aft94i9«mMari^ofiib  daaesriirbereUh^'nilatUas  4»ee# 
heM  Mlt^ioiaifplf SiwnANJeAmwi  «.  ^aitkm(6)n^hdr»\thB 
fMtMSf'tutkxUtti  sold  vtottatd^fB^k^'Hot  baling  vonlsnsd* 
bittiaelf  'ag^a'dedlef  ^iivitdbac^o^ifior  ^ating^'d  litewkesraiid 
sent  the  tobacco  without  a  permit ;  and  it  was  held  that 

(•)  1  Maule  CSe\w.  Sot  *  '  (6)  J 1  B^t,Jl80..  '^ 
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1834.  (he  plainliff  might  recover  the  price,  as  there  was  no  fraud 
intended,  and  there  was  notliing  in  the  act  which  rendered 
'V.  "  the  contract  illegal,  and  it  was  only  a  |)reac|p  of  .rei^^njMe 
Taylob.  regulations,  protected  by  a  penalty;  by  which  we.  fippre- 
hend  it  is  to  be  understood  that  revenue  regul^ioiis  weie 
meant  to  attach  to  the  plaintiff  personally,  and  afliirpt.hiQi 
with  the  penalty,  in  order  to  secure  the  licence  dviXy»  lf|i|jn 
no  way  to  prohibit  the  contract.  It  is  tp  be  qbs€;r?ecli^9o, 
that  the  Court  intimated  that  the  plaintiff  was  j:fo%  tp  Jtue 
considered  as  a  dealer  in  tobacco  at  all  iWithfi)  tb^  ip^iiQiiig 
of  the  act. 

In  Brown  v.  Duncan  {a),  the  five  plaintiffs  carried, on 
business  as  distillers.  By  6  Geo.  4,  c.  81,  8.7»  each  per^^on 
who  is  a  distiller  ought  to  be  named  in  the  licence;  and  by 
another  act  no  person  who  is  a  vendor  or  retailer  of  spirits 
ought  to  be  licensed  as  a  distiller  within  the  limited  dis- 
tance. One  of  the  plaintiffs  was  not  named  in  the  licence* 
and  he  carried  on  the  business  of  a  retailer  of  spirits  within 
the  limited  distance.  But,  notwithstanding  this,  the  plain- 
tiffs were  held  entitled  to  recover  the  price  of  the  whiskey 
sold  in  their  trade  as  distillers,  which  had  been  guaranteed 
by  the  defendant ;  for  there  had  been  no  fraud,  on  the  part 
of  the  plaintiffs,  on  the  revenue,  though  they  had  not  cpm- 
plied  with  the  excise  regulations,  which  it  was  thought 
wise  to  adopt  in  order  to  secure,  as  far  as  might  be^  the 
conduct  of  the  trader  in  such  a  way  as  was  deemed  ipost 
expedient  for  the  benefit  of  the  revenue  |  and  the  plaintiff 
was  held  entitled  to  recover.  These  regulations  were  coiw 
sidered  to  be  of  the  same  nature  as  those  referred  to  iq  the 
case  of  Johnson  v.  Hudson,  not  directly  or  indirectly  pro- 
hibitory of  the  contract  on  which  the  action  was  brought. 

In  Wetherell  v.  Jones {b),  the  plaintiff  was  a  rectifier  of 
spirits,  and  sold  spirits  to  the  defendant,  who  was  a  confec- 
tioner. The  spirits  were  above  proof,  though  described  in 
a  permit  as   being  under  proof.     It  was  held  that  the 

(a)  5  Mann.  &  Ryl.  114;   10  (U)  3  Bam.  ft  Adol.  981. 

Barn.  &  Cressw.  93. 
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6  Geo.A,'c,  90,  did  not  apply  to  distillers  of  spirits^  and  1834. 
Hwit  «^s  there  w:is  no  provision  in  the  act  fo  regulate  the 
str^rigth  bf  Britii^h  spiHts,  the  contract  was  not  illegal,  nor 
We^d'the^pjrifft  prohibited  gbods ;  and  it  was  further  held, 
tkit' the  itVegnlarity  of  the  permit,  though  it  arose  from  the 
fAA\Mlt^if  d^^  fault;  and  was  a  violation  of  the  law  by  him, 
did'tlbt  de^riV^'h}^  of  the  right  of  suing  upon  the  contract, 
wMcK  ^hiT  in  itself  perfectly  legal,  there  being  no  agree- 
ment; impress  ot  implied,  that  the  law  should  be  violated 
bf'  iiJLth  iiti^rbpef  dealing.  But  it  was  also  there  held,  that 
where  a  contract  which  the  plaintiff  seeks  to  enforce  is 
expressly  or  by  implication  fraudulent  by  the  statute  or 
comittbn  law/  no  Court  will  lend  its  assistance  to  give  it 
tttdtit:  Bat  \^here  the  consideration  and  the  matter  to  be 
enforceti  irere  both  legal,  the  Court  said  they  were  not 
aware  that  the  plaintiff  had  ever  been  precluded  from  re- 
coverhig  by  an  infringement  of  the  law,  not  contemplated 
by' the  contract,  in  the  performance  of  something  to  be 
done  on  his  part. 

The  present  case  does  not  come  within  any  of  the  cases 
last  cited,  because  here  the  acts  of  parliament  are  made  for 
the  protection  of  the  public  against  frauds,  and  also  the 
subject-matter  of  the  contract  is  in  such  a  state,  for  want  of 
the  casks  being  properly  marked,  that  the  sale  of  it  was 
prohibited  by  act  of  parliament.  It  is  necessary,  however, 
to  notice  one  point  arising  out  of  this  act  of  parliament, 
that  the  penalty  is  given  in  the  same  clause  which  directs 
the  thing  to  be  done,  and  it  might  therefore  be  said  that 
the  ^ing  is'ohly  directed  to  be  done,  subject  to  a  penalty, 
and  not  absolutely;  and  in  Znt^  v.  Hodgson  {a) ,  the  case 
most  frequently  referred  to  of  late  on  these  subjectSj  Lord 
Ellenborough  notices  that  the  penalty  is  given  in  a  separate 
clause.  In  the  case  of  indictments  arising  out  of  provisions 
in  acts  of  parliaments  which  subject  parties  to  penalties, 
where  the  pehafty  is  given  in  the  same  clause  which  enacts 

(a)  2  Campb.  147. 
T  2 


Foster 
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1834^  tlie  offence,  it  has  been  held,  that  if  the  offence  was  not 
one  at  common  law,  ydti  dahn6t"have  d  general  indictment 
fer|[beiQffen«e  uiMler.  ,tJMi.,0i;t.Qf  pMlifiitt«nr,|anflr/cafwai|ty 
TATLdiu  proceedi  for  4i» vmnlif.  In.  Rfi^  ^y^^Wrig/u  (41),  >vhi^b».Mw 
uniindictmeat.agfiinat.  Ahe(def«adi|pt,  apd  pli^rg^d .  4i^^  h^ 
being  a.«f)iritiii^l  f>er30n»,.di4.ta]pe  tP  fiirtn  .^i^XPr^^iM^s^ 
'  i^inttril^  8totu<^  ofJieu.B,  c  IS,  s.  \,..qi\  9^|^p(Jici^tif]^ 
lai'q«iMri».>lb«..in(Ha(aenl,  Lord  Ma/fsjMd, ^Bid^h^  MwAy» 
I0#k<.it|f4baii  where  newiy  created  ioffeoce»  ^er^  oqly,.prp^ 
lHbite4>ti)(  the  general  proteoting  dai^^^  of,aQ,  ^t  pf ,pfirUj|r 
mentj  .4iP  indictment  will  lie;  but  that  where  tl^f:e;.,is 
a  .fmrticiilar  jprobibitiog  clause,  specifying  only  pai;Mpidar 
.  remedies  there  such  particular  clause  mu^t  be  purauied; 
far  olbeffwi^  the  defend^int  would  be,  lial^le  tp  9l  dou,Me 
proaepM<iaA»  on^  upon,  the  general  prohyibitipp^  and  Xhe 
other  upon  tbe  particular  specific  remedy. 

The  same  limited  rule  however  does  not  seem  to  have 
been  adopted  in  civil  actions,  ao  as  to  confine  the  proceed- 
ings against  the  party  offending  to  the  penalty;  and  we 
are  not  aware  that  the  observations  of  Lord  EUeitborough, 
as  to  the  penalty  being  given  by  a  separate  dause»  has  l>een 
noticed  at  any  other  time;  and  indeed,  in  many  of  the 
cases  which  have  occurred,  the  penalty  -  is  given  in  the 
same  clause. 

Upon  the  whole  of  this  case,  we  are  of  opinion  that 
judgment  of  nonsuit  must  be  entered. 

Rule  absolute  to  enter  a*  nonsuk. 

II'.        .        ,         J  .....-..-• 

(0)  1  Burr.  543."  *  ' 
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AS9UMl^SIT'o«fl('Mn  afekdhfttl^e;  '*At'tbe>Wl«l  b^ore  To  an  action 

Dto^X/C:J.,tttrthi'siftmgi  after  Mteha^slfflte  l«4;iliylM8i  &r^ll?^ 

it'-ap|{«ai*<?*'thkt  'tHfe  billi  "itbteh '*a»"IW«i'ta«»<ft)j' had  JJJj'i^f  jf" 

hkeh^dii^diittieAhy  thfe  pfoihtltf  m\ie\*  cirdlimdt«*ce«  S6me*  !«  no  defence 

%hfet»ri»iiilated'to  wcite  af  auspicloh  that  A  bdWirpro-  t>>«t  t^Jf  bill 

1  *.  V  \  r  •  '*'••  taken 

yibdi'io' HiMardifthih  Uh6tii  the^ptMAtifftbok((he'tbtl*vhad  under  circam- 

DWfkiriy  cdbitf  by>lt*'  It  M-^s  t?otrtfetided  otitic*  jMirtoPthe  JJJh^^^^ 

delFbiiaiiHt'ttiat!  tHe  ptoitatiff  havififg  faketi  Hm  bifll  Qiid^'biich  eicited  die 

dircUiV^'jtari^e^/  h^d'  not  exei^ised   due'  catitibD/and'  iiras  praSentand 

«J*Wf6V«  nat'^ntlHfed  to'recdVfer.     Tbi  Lord-CWW  Jurtice  cautions  man. 

Nothing 
tbWtbcf'jury  Aatif  tbey  tliougbt  there  Was  tm"gro8S'ite>g/t-  short  of  grots 

^e^(j€^btt  thfe  liiili  bf  tbe  phintiff  in  takitig  the  bi»  Under  the  SfS'J^/J^Jl^ 

tircamstanciss  detailed  iri  the  evidence;  thdr  verdict  ought 

to  be  for  the  plaintiff.     Verdict  for  the  plaintiff. 

Sir  J.  Sturktt  now  moved  for  a  new  trial,  on  |he  ground 
of  a  mtadirectiQn.  The  question  which  should  h«w  been 
left  to  the  jury  was,  whether  the  plaintiff  look  the  bill 
under  circumstances  which  ought  to  have  excited*  Uie  sus- 
picion of  a  prudent  and  cautious  man.  Dovnt.  HaUing{c), 
Gillv.  Cubin{ff). 

D^NMANyC.  J. — The  objection  is  to  my  having  used 
the  expression  *'  gross  uegUgence."  Now  I  used  it  very  ad- 
visedly, and  I  think  that  nothing  short  of  gross  negligence 
ougl^t  ^o.  desjtroy  tfif  holer's  right  to  recover  on  the  bill. 
That  was  the  least  word,  I  think,  which  ought  to  be  used  in 
putting  the  case  to  the  jury. 

.  LiTTLEDALE,  J. — 1  Certainly  concur.  The  term  "  gross 
negligence,"  was  the  very  least  at  which  it  could  be  put. 

(a)  This  is  the  case  referred  to  fff"  &  Cressw.  330;  1  Carr.  &  Payne, 

BocAAottieT.  HsfTif0fi,<iA<e,188.  11. 

(6)  As  to  proof  of  loss,  vide  Hoi-  (<0  6  Dowl.  &  R^l.  324;  3  Bam. 

Uday  v.  SigUf  3  Car.  &  Paj^ne,  176.  &  Cressw.  466 ;  1  Carr.  &  Payne, 

(c)  6  Dowl.  &  R>].  455;  4  Bam.  163,  487. 
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1834.  Taunton,  J. — The  words  used  were  the  most  appro- 

^^^*''**^      priate  words.    1  confess  1  never  could  uaderstand^ — 1  never 
Crook 
^.  could  entertain  any  definite  idea  of  the  degi^e  of  caution 

Jadis.        H'hich  a  prudent  and  careful  man  would  take. 

Patteson,J4 — I  think  the  way  in  which  the^uettion 
was  put  to  the  jury  was  moat  accurate.  I  confea^  I-  nem 
could  understand  what  is  meant  by  a  man'a  taking' a*  biU 
under  circumstances  which  ought  to  have  excittdl«ttt{lkioa 
in  the  mind  of  a  prudent  and  cautious  man»  .' . . ,  .  . 

Rule.refnfled(«)> 

(a)  Upon  other  points  raised,  the  be  set  nside  and  a  nonsuit  entered, 
Court  granted  a  rule  to  shew  or  a  new  trial  had.  See  Bacl^oiue 
cause  why  the  verdict  should  not      v.  Hnrrmm,  salf,  186. 


Sadler  r.  Hickson. 

A,  recovers      ASSUMPSIT  for  money  paid  to  the  use  of  the  defendant 

Td^'SfpaSy  ^^^  plaintiff,  the  defeadaat,  and  J.  S-,  had  jointly  em* 

ners  in  trade,    ployed  a  builder  to  repair  a  building  in  which  tkey  carried 

jomt  contract   ^^  trade  in  copartnership.     The  builder  recovered  the  price 

and  takes  in.    of  these  repairs  in  an  action  a^inst  the  three.     An  execu* 
execution  B.       .       ^      ,      ,  ,     ,        ,    ,  i     •    •  o    m 

only,  who         tion  uavmg  issued,  the  whole  amount  was  levied  upon  ^miier^ 

thereupon        ^j^^  ^^^  g^^j  f^^  contribution.    At  the  trial  at  the  last 

pays  the  whole 

sum  recovered.  London  sittings,  before  Denman^  C.  J.,  the  plaintiff  pttHluced 

coverln^a  ^^    ^^  *tecord  in  the  former  action,  from  which  it  apl^eared 

Court  of  law     that  the  judgment  was  aga'mst  the  three  defendants,  and 
against  his  co-  i     i        •        ,         ,     .  .  .        •  •  i    i 

defendanu  for  proved  that  he  alone  had  been  taken  m  execution>  and  that 

^^Hil*l!^m^'  he  had  paid  the  whole  debt.     The  defence  set  up  was,  that 

is  in  equity,  the  original  action  having  been  brought  against  the  three 

Ixvolu^arv^  defendants  as  partners,  and  the  partnership  debt  paid  by 

paj^ment  by  one,  that  partner  could  not  recover  contribtttioii  agaioit  the 

a  deEt  due       Others,  except  by  a  bill  in  equity.    The  learned  Chief  Jtis« 

from  himself 

and  his  copartners  upon  their  joint  contract. 
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tic€  was  of  this   opinion,  and  accordingly   nonsuited  the         1^34. 
plaintiff,  to  wkoni^  however^  be  gave  leave  to  move  to  enter 
a  vciidkl  for  100/. 


jP.  Pollock,  in  the  early  part  of  this  term,  moved  accord- 
ingly. It  it  admitted  that  where  one  of  several  partners 
volnnlarily  pays  the  whole  partnership  debt,  he  cannot  re- 
cover at  law  agakisi  his  copartners  for  contrikutioBi  but  it 
would  appear  to  be  otherwise  where  the  whole  debt  has 
been  paid  by  one  partner  under  legal  compulsion.  In  such 
a  caae^  it  would  $eem^  that  it  is  for  the  partner  who  is  sued 
for  cootribttlion  to  go  into  equity.  There  is  no  authority 
to  this  effect,  but  it  is  the  common  opinion  at  the  bar  that 
the  law  is  so.  Menyweather  v.  Nixan(a)  clearly  goes  to  this, 
that  wherever  there  has  been  a  joint  contract  and  a  judg- 
ment against  the  joint  contractors,  one  of  whom  has  been 
compelled  to  pay  the  whole  debt  by  process  of  execution,  be 
may  recover  against  bis  co-contractors  for  contribution. 
Why  should  the  circumstance  of  the  joint  contractors  being 
also  partners  make  a  difference  ?  It  may  be  that  this  is  the 
ottly  transaction  in  which  these  parties  acted  in  partnership. 
There  is  no  such  thing  as  a  general  and  universal  partner- 
ship (&)•  That  which  is  called  a  general  partnership,  is 
general  only  in  one  trade.  There  seems  to  be  no  reason 
why  the  rule  which  applies  to  individual  joint  contracts 
should  uot  apply  to  partnerships  in  any  particular  set  of 
contracts.  The  plaintiff  here  was  taken  in  execution,  and 
paid  the  money  to  obtain  his  personal  liberty.  [PattesoM,J. 
referred  to  the  case  of  Helme  v.  Smith  {c),]  The  debt  there 
vras  not  paid  under  similar  compulsion.  The  strong  point 
for  the  plaintiff  here  is,  that  he  comes  into  Court  with  a 
racord,  upon  the  face  of  which  it  is  manifest  that  he  has  been 
compelled  to  pay  more  than  his  fair  proportion. 

Gir.  adv.  vuk. 

(a)  8  T.  R.  186.  And  see  Cow-  (6)  Like  the  socieUis  omnium 
tU  V.  Edwardif  9  Bos.  &  Pul.  908.     bonoram  of  the  civil  Inw. 

<c)  7  Binish*  t08. 


SADLEft 
V. 

HiCKsoa. 


26i[T 


Sadler 


CASES  IN  THE  KING  S  BENCH, 
'*6n  a  subsequent' day  in  the ^  '  ^   Mr-iKj- 


I  I 


-'    il'ir^lll      ill,      fl 


therefore  there  must^b^  rto  rute; 


'Mi   IM,,     ll, 


(a)'  Atid'see  RastAll's  Entries^  010;  9  Bos.'«:  i^Lri99,  09'«?O; 

161;   Vel.  Intrat.  49;    O^cy  v.  8  Ea^t,  169  ;,:l.^^ol^,f5p,  ^f|w. 

Johnson,  2  Leon.  166;   Hardres.  661;  1   Bam.  &  Cressw.  685;  3 

164;    2   Vernon,   592;     1   Cox,  Mann.  &  Ryl.   445;    Bac.  Abr. 

318;  3  Wils.  2'6i,  346  J  2  T.  R.  Obligafion,(D  5);  Pothwi^^lValtd 

105 ,-  T  Ti  K.  904;  5«a  J  8  T.  R.  des  Contrat  il«  Sopi^l^  Nch,U2< 


In  an  action 
against  ^.^  a 
plea  in  abate- 
ment alleging 
the  non-joinder 
of  B.  as  joint 
contractor,  is 
not  sufficiently 
verified  by  an 
affidavit  stat- 
ing that  J.  and 
B.  were  part- 
ners during  the 
period  within 
which  the 
cause  of  action 
IS  stated  in  the 
special  counts 
of  the  decla- 
ration to  have 
accraed,  but 
which  does 
not  shew  that 
they  continued 
in  partnership 
down  to  the 
time  laid  in 
the  common 
counts. 


Dobbin  v.  Wilson  and  Fabeb.  ^ 

Assumpsit  for  negligence  on  the  partof  thedefefidants 
as  attorneys.  In  the  special  counts  the  promisef*  were  laid 
as  being  made  iii  1827;  in  the  common  cbunts  they  were 
laid  in  183^.  The  defendants  pleaded  in  abatement  the 
non-joinder  of  Leonard  Raisbeck.  The  plea  was  verified 
by  the  following  aflSdavrt.  W.  H,  F.  maketh  oath  and 
saith^  that'  he  this  deponent  is  now,  and  'was  during 
and  before  the  month  of  September,  1837,  aiid  haS'  been 
since  hitherto,  a  partner  with  R,  P.  as  attorneys  of  Hiis 
Honourable  Court,  and  R*  P.  and  W.  H.  P.  were,'flttring 
and  "before  the  month  of  September,  18^7,  ftvt^  have*  been 
siiice 'hitherto,  the  London  agents  of  the  riefendantei'-  That 
Troni'the  1st  January^  1823,  until  the  SOth  June,  18W,  the 
deYehda'nt'i  cafried  bn  business  as  atCorrr^ys'  artd'do)i€fiors« 
together  With  X.  Rdisbetk,  also  an  attorhey;'&c;,  as'copart^- 
hers,  '^baf  tfre  deed  of  partnership  duly  executed  by 
Utiiibitk  diid  the  deffendarits,  bearing  date  the^  5th  April, 
1825,  is  now  in  the  possession  of  this  deponent.  That 
during  t(ie  said  period,  from  the  1st  January,  1825,  to  the 
dOth  Juue^  1629,  the  defeudants  were  employed  as  agents 
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as  aforesaid,  by  Bfltsi^ec/t,  aftd,,^hf:,d^efei^d,ants  joinll^^^  1834. 

that  all  business  was  transacted,  and  letters  thereon  signed,       ^^Z^^ 

.  .  til?  DoflBIN 

MdiiWuQie<it$,ind9i;9e<|p,;i#,ti;9|rj9Jntjiaipe8|  under  the^^^  w 

of  A.,  »y.,i$nd  Jfl ;  .tbat^.jRw^^cft  is,,i,pw,^fo.the  |^est  of,  his    %",^^«''^ 
knowledge  and  belief,  alive  a\^  ;'es^di(^g,£^f ^tock^on^  w^^ 

The  plaintiffs,  conceiving  this  affidavit  to  be  insufficient, 
signed  jtidgctteiit." .  r This  judgmqnt<  5.  TV^/e; . p^^ined  a 

rule  riisiftr^'setlirtg^'aside';  against  w»hich  r    .       •    .   / 

"'"••»  ''^  •■  -I   ■       •  .     ••     .1...    ..   .1        ,  ,  ,  ^ 

"  •'     •  •  .     '  .'    /         ,/  .      ■  , 

JiCnpic^finowi shewed  cause.  .  The  plain ti^'wa^  entitled 

to  sigi^ judgmtnt  if  the  'affidavil  was  in8iifficient>  Hichafds, 
GettL  v.  Setree{a).    The  statute  4  &  5  ilnw.  c,  16,  s.  1, 
enacts, ''  that  no  dilatory  plea  shall  be  received  in  any  Court 
of  record,  unless  the  party  offering  such  plea  do  by  affida- 
vit prove  the  truth  thereof,  or  shew  some  pfobable  matter  to 
the  Court  to  induce  them  to  believe  that  the'fact  of  such  di- 
latory plea  es  trwe."    The  defendants,  here  rf  Jy  pn^  the  Ip j^er 
alternative,  but  the  words  '^probabh  mqtter,"  used  in  that 
part  of  the  clause,  were  held  by  the  Couft,in  Pearcev. 
Davy{b)^  to  haye . reference  only  to.apatters  of  record, 
which  it  might  be  necessary  to.  shew  to « the  Court.     The 
flieaning  of  the  statute  wfis,  that  wherever  an  affidavit  was 
made  it  should  distinctly  vpiify  the  plea;  but  that  where 
the  plea  coald  be  verified  bjf  the  production,  of  any  record 
within  tlie  power  of  the^  Court,  there  probal^le  n\atter  of 
verificatiion  might  b«  shewn  by  exhibiting  tl)e  record*     ,  ,..     . 

The  aflEld«vit  is  insufljfiient  in  pther  re^peqts.^    T^lie^part-     ' 
Mrsbip'Qf.c^tain  jpev^onsi  whose  names  fu-e  igiyeo,  w  sworn; , .     ..... 

lo,.bttt  it.isin0whei:q  ay/?r;ed  that  th^ ,  ar^  the  .persQns"    '    '|"  •' 
mentioned  in  tbe.  pjeai  for.  j3j\y,ithjng;.tj^ift^  appe^rs,^  tl^ere 
may  be  another  firm.practising.at;,§to5^tofi,;t|ie  paif^ijers  of, 
which  .have  the  same  napn^s  a»  lhp.se  |me,njtio|iedj  in  the  affl^"     " 
4a>it.     It  ia  consistent  therefon^ . ^|i^^  tf^  p^davit^rna^  be  \, . 

.   (#)  3  Pricc,'197,  .  '    (&)  i  Kwyoa's  %p.,3^4;,  S.C.  Spyer,  39^i 


Fabuu 


2dit  CASES  IK  THE  KlNG^S  B£NCH, 

1684.        truci  sttd  yet  the  plea^ivhich  it  assumed  to  be  verified  hy  it, 

^^^^'"^^      may  be  falser  i  i  • 

V  AooUmt  kybjetiftiou  is»  tkai  ihe  Affidavit  only  eiiteods  over 

^pf^^*"^   a  period  of  dine  comiuenciBg  to  iS%5,  and  ending  in  1990. 

What  is  iluve  to  ^hem  that  the  cause  of  action  did  not 

arise  after  1829  i    In  fact  one  of  the  protaises  in 'the  de- 

daration  is  laid  io  1698, 

The  Court  called  on  Tev^  to  aMwertbe  laitpiyitit^ 

Ss  Tempkf  in  support  of  the  rule.  It  was  impossible 
here  to  obtain  the  usual  affidavit,  as  only  three  full  and 
available  days  are  allowed  for  pleading  in  abatement,  and 
the  defendants  live  at  a  distance  of  250  miles*  This  is 
therefore  one  of  the  cases  iu  which  probable  matter 
was  meant  to  be  received.  Pearce  v.  Daiqf  is  rather  aii 
authority  in  favour  of  the  defendants.  In  that  case  it  was 
contended  that  the  affidavit  was  iosufficient,  as  it  did  not 
stale  that  certain  nets  mentioned  io  it  weie  the  same  as 
those  mentioned  in  the  declaration ;  but  the  Court  skid,  that 
notwitlistanding  that,  tliey  would  have  considered  that  pro- 
bable matter  was  shewn  if  the  affidavit  had  been  correct  in 
other  respects.  If  this  affidavit  be  held  insufficient,  it  will 
be  impossible  that  ihe  plea  in  abatement  can  ever  be  had 
recourse  to  by  persons  liviug  at  a  great  distance  from  town« 
unless  tiie  agents  choose  to  commit  perjury,  because 
Pearce  v.  Davif  establishes  that  the  affidavit  must  be  posi- 
tive,  and  not  state  anything  on  mere  belief;  and  bow  could 
any  agent^ — indeed,  bow  could  the  defendant  himself,  have 
sworn  positively  that  the  cause  of  action  arose  during  a 
particular  period,  for  how  can  he  go  beyond  mere  belief  as 
to  what  the  cause  of  action  is  at  all  ?  He  may  be  perfectly 
ignorant  of  what  part  of  his  conduct  the  plaintiff  is  in  fact 
suing  him  for^  and  at  the  most  can  only  form  a  conjecture^ 
He  must  therefore  take  it  primA  facie  that  the  tinie  laid  in 
the  dedaratiott  is  the  time  when  the  cause  of  actioo  t^fwe^ . 


V. 
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^nd  if  M  Uie^flbdayil^^hewA  thai  tiie  |Hirl^er4liip«iii«led  •!        10^. 
Uiftt  Cime.    Besides^  if  the  plaintiff  iDtends  to  pro%is  ki  cbuae 
of.ii«tiM  A^4QilMB  Qtli«K.fi0Eieiiwkii>t)i«  ipaita^itehipdid'iiot 
eiiittilNi  vittib^  loiii  lieMr.Mt|iMliQii.rby.tbisffdea«.  bftoaii^G  ^FabJ^?"^ 
li«>«i«|itlakoiiawiei4Hi»iWpWAi  «iiditliie.defMdaBt«lwill  bakr^ 
d€|iriv#fl(lb«iii«0liMori  ai^  cbreiice(|a)>i  •    !•      • 

Dbnman^  Ci  J. — I  think  that  upon  this  last  ground, 
indepradc^ajfiofnthe/fiialkisnijilNoto  ibd'itfidafvit)  the  rtfe 
nust  be  discharged. 

M.(.,.,.<|,.M  ^.  '/  (I  .    Rule-disdivgedi 

•••M.     (lii;     I  iiri    /'m.         .       "       i  •■   •  .     ■  .:     ...'..•         r      »i  .1 

,1.1   ...  ,s   I;  (qF)R»cej;4«?  toihe  qujwj^mn.  . 

.    ..'I  ...........  .     .  ..     , 


'      Thfe  KlKo  r.  f  hfe  Justkcs  of  Sussex. 

In  the  course  pf  this  t^rm  Sir  J.  Scarlett  obtained  a  rule  '^V-]^^^^  ^^^ 

,       .  which  compo- 

calhng  upon  the  justiceiB  of  Sussex  to  shew  cfiuse  why  a  sitions  have 

mandamud  should  not  iasup,  commanding  theoi  to  issue  ^nfoYv^the 

thi^ir  warr$mt  of  diiitress  for  enforcing  payment  from  the  respectire  oc- 

Rev,  John  Jmtiuj  clerk.  Rector  of  Tulborough,  in  the  be'ratedTiT^ 

county  of  Sussex>  of  the  several  sums  assessed  upon  him  i^c  hands  of 

by  a  rate  wide  for  Jthe  relief  of  the  poor  on  the  24th  day  of  one  entire 

August  last,  ..The  following  is  a  copy  of  the  rate :  *"!Jl'       . 

....  £    $^   d.  refusal  of  the 

Auilin,  Uev.Juhn,  ttouse  and  Offices,  Garden  and  t^leasure  rector  to  pay 

o        j  '      MB  4^    M  such  rate,  the 

^"'""^^ S3  ir  6  .^^^.^^  ;^^ 

GleLe  Ldiid,  ParsdnVWoods,  Cribbles  and  Wiltshlres,    '        '  bound,  upon 

'    '#MiJdl«Dtteddfthir8aMle         .        *        .        J"0l[|  '0"6  ihe  applica- 
jLf.*^w     T     J  US    ^tionofthe 

01^i4bwte»a    .       *.•.».,...        *.      ♦;     a.  J  '^  overseers,  to 

imvift ftpf.  J'^Af^.ftjr.f  jthe  o£th^  wM^  Pnrjsh      .,  .      .  .9^^  ^p.,  0  issue  their 

"^  warrant  for 

.    n  .    ,,     ,      TftaiB.t.r  •.    dto9*9  '10}  OO'^i    '09»  17'    6  levj^ing  it,  al- 

.      .      .     ,         ...     ,1,  ■  f     .,         '  -       '  ,      .    t     >    I  ..n.  though  such 

'  '      ■  '  .1.11  mode  of  rating 

Tibia  rata  wna  |propeff]yi  miid«>  fipd.  published^,  mm  Ibe.auoi  be  inconve- 
nient to  the 
'    '  '  rec^  and  tohtMij^  io  fcAner  practice* 
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1864.        of  991.  IQs.'Gd.  wis  ddmaiidfed  fibm  the  retvot,  vAio  refated 

^^^      ^  i^ay  i^p  ^'  tHcgt^irtfd  that  hd  was  aSseWed  In  oiib  feotire 

V.  Biith  in  tiiiptct  y>f  ^6  liihts  of  the'paridh,  inaft^d  bf'  bl»ng 

^f  Sussex*   sirfsefTsida,  as*  hfe  Hatf  Been  in  pretioils  ratefe,  hi  feeV^rtl  autha 

in  r^^p^et  bf  the  tifhM  iibt  paid  in'Und;\iiHaiA^  ftbmtbe 

fifetefal  farmsin  the  'parish.    Upon  cotnpflaint'by  the'  o^ter- 

k^eii  ()f  the  parish  of  Tulborough  to  the  justices  of'Sda^ex, 

kdsdfhMed^at  PetWorth  on  Slid  'NoV.  18S3,'thby  9Uttimt>iied 

Viif:'Ausltn  to  appear  tofore  them  on  a  ^ubsf^^u^M  day, 

^hith  he  iftccofdingly  did.     Facts  were  "oh  thsrt' teearsion 

stated  Mfdre  the  justices  as  follows : 

Mr.'AfisHh  in  rector  of  tho  parish,  and  is  etitftted^'th^ 
^reat  ahd  sfi^all  tithes.  There  are  in  the  parish  afev^Vj^^ihe 
occupierli  of  tithable  laud,  of  whom  thirteen  paid  their  tithes 
iti  Ichid,  and  sixty-six  had  entered  into  a  yearly  <Honiporsit«on. 
PVevionsly  to  the  making  of  the  rate  in  dispute,  it  had  been 
customary  to  rate  the  tithe  of  each  farm  sepatBtely,  and  to 
receive  the  amount  of  the  rate  from  each  of  the  occupiers 
who  paid  the  composition,  at  the  same  time  that  the  rate 
on  the  land  was  received  from  him.  The  occupiers  had 
the  amount  of  the  rate  allowed  by  the  rector  when  they 
paid  the  composition,  and  they  were  willing  to  pay  the  rate 
if  the  parish  officers  would  receive  it  from  them,  but  this 
they  reitised  to  do. 

The  magistrates  having  heard  the  parties,  refiased  to  en- 
force the  payment  of  the  rate,  on  the  gronnd  that  no 
satitfactory  reason  had  been  "adduced  by  the  parish  officers 
for  having  changed  the  mode  of  rating. 

»  III'  1.'  *     I.I.  ti     J.        .     M     '       i  .     n.  <       ....       J 

Campbell^  S.  G.  and  G.  F.  Jones,  noV  ^ahe^ed  cause 
against  the  rule.  The  rector  was  led  to  suppose,  after 
tbt  hearing  h^M^  the  ttiagistfates, 'tliart  the  rat^  w^s  void. 
^Afte^'fhe^ddcfsibn^of  the  Migistrates,  and*  when  aH  right  of 
appeal  wUi'gon^;  a  'dettimd  was  toade  up4m  himi,>md  this 
edurse<  of  pvoceediti^  addpted.  There  •  is  gvetft  inconve- 
nience attendant  upon  this  mode  of  rating,  which  is  con- 
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trarytto  Uie  cuato^n  mIiicIi  has  preyail^d  fqr  y^nra. .  (if,tlnB        ^3$^. 
rector  ia  rated  io  one  entir*  5,uiu,  JUe,  miiflitj^^<:er^i;i,^|ji^     t^^^ 
pr^poruoo.  wbiqh  the.  tifhc^  of;  each  i^ru^ (l^eivs  to, th?  .^hf)lfl«  a?. 

aud  cQliact  that  pj^oportion  from  ^^b  ^Ffperrand  fthH3,J!)P  ^  Ji^tipep 
biroughtia/cpniact  \vkhhU  parUhioDe^9,9eYeraUii^e9.m,tl7|i^ 
year  as  a  collector  of  the  rates.  Beside%if.th^.r;|(;^.9P.the 
clergy Bian  be.  expressive,  he  will  be  under  the.  nq^^^si^y.p/ 
haviog  the  whole  of  the  parish  valued,  for  the  p^npPl^c;,  pf 
shewing  what,  that  excess  is.  Accordipg  tp  the  .qustp^i 
wbioh  prevailed,  it  might  be  only  necessary  tp  valu^  a  ,9U^g\^ 
farm  which  was  supposed  to  be  excessively  r^lt^dn  >^o 
benefit  .would  accrue  to  the  parish  from  the  present  iDode 
of  ratings  and  there  is  no  doubt  that  the  change  ws^s  qiade 
to  vex  and  harass  the  clergyman.  [Taunf4)H,J,  \yhere 
compositions  for  tithes  are  entered  into  by  the  rector,  the  pa- 
rish have  a  right  to  put  his  name  on  the  rate  for  the  entire  sum, 
that  they  may  have  his  responsibility-  for  the  whole.  .  There 
are  decisions  io  which  this  Court  has  refused  a  mandamus 
where  the  rate  is  clearly  iltegaf.  Are  there  i^ny*  case^.in 
which  the  Court  has  refused  a  mandamus  on  the  ground,  pf 
inconvenience  in  the  mode  of  rating  ?]  In  Rex  v.  Tjke.Jmr 
tices  of  Bucks  {a),  which  was  decided  this.t^rm,  the,  Court 
refused  to  grant  a  mandamus  to  do  an  act,  the  consequence 
of  which  might  have  been  to  render  the  magistrates  subject 
to  an  action. 

Here  there  is  the  appearance  of  a  double  rating.  The 
rate  is  for  the  glebe  lands,  parson^a  .woods,  &c.  tvitA  the 
tithes  of  the  same ;  and  then  there  is  a  charge  for  the  tithcfi 
of  the  whole  parish.  It  is,  at  all  events,  doubtful  whether 
the  rate  be  good.  .    ..  ^.  ov  ) 

Sir  J.  Scarlett  aiid,\F. £e/fy,  coirtr^  There^  is  n9,4o^bt 
of  the  legality  of  the  rate.  The  assessment , is  4i|ir)A|Kl 
reasooabk;  and  although  the  cle^gjiman  may.su^  'm^Pf^- 
yenieace  from  the  mdde  of  ri|ting,  tbdt.ia.  lu^  feaso^.ifpf 

(a)  Ante,  08, 


The'Klriro 
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1094.        refudhig  the  inaddamtis.'     Why  nbouTd  that  ih<^onvehlence 

ht  tMi  upon  the  parish  TAtMlst  'thah'  oti  the  ddrgyihan? 

The  rector  is  a  member  of  the  Ve^ti-y,  iind  can  'besi  lippdr- 

Tl^  Janideft    ^j^p  amongst  the  several  persons  who  have  entered  into 
or  80S8EX.  ^®  f^  i     i        i      ,       •  i  I      i 

eohipoi^lfibii  <Vith  hirii,  ihb  kttibtiWt  MiJch  tie  has  b^^n  paid 

on'th^  w'hdl^.    Thi^r^  has  tieMi  fio  ir^ihi\tiiis'p^ifi^e(i\n^  oA 

tfaef  pilrt  of  the  overseers,  since'  iMf  ik-^i-e'Viflviik'd  tbkt  MU 

was  the  pfot^er  ftiode  6f  liatirig.     li  t^^6lei|ll''thkt'{h^*vi^liate 

stttH  U  justly  due.    The '  poot  ^l^'ntitiitrbut ;  arid  ^Wllho^ut 

thi^  tatii)d^mus  there  }s  tid  Way  df  f6d<!>FetiWg;  thlk  hloUby!  ' 

,      .     ,     ,      .  J    ,.       .  .  .  J     .    :       I.  .     ■    >'.'r"   ♦    •,  /,     ,  J  >ft   'I'll 

DfiWMAK,  C.  J.— The  Court  has  alWkys'bi^kh  iiti^/tlTldg 
to  ebmpel  fnagistrates  by  mandamus  to  isstie  ifaeir  Varrant 
to  levy  a  poor-rate.  '  IP,  howevei",  it  'b<a  perfectly  clear  Vfi'&t 
the  tnta  Is  due  and  legal,  this  CouH!  oatiVibt  WieN  ^rop^ii^tv 
refuse  to  interfere.  In  Rex  v.  Benn{a%  the  Court  gn^nted 
a  mandamus,  commanding  the  justices  to  receive  such  com* 
plaints  as  should  be  duly  laid  before  them  against  such  per* 
sons  as  should  neglect  to  pay  the  poor-rate,  and  to  proceed 
thereupon  to  levy  the  same.  I  am  afraid  we  are  bound  by 
this  case,  since  there  is  no  sufficient  reason  given  to  us  for 
refusing  this  mandamus.  When  the  magistrates  declared 
the  rate  to  be  void,  they  seem  to  have  been  led  to  that  con- 
clusion by  some  other  oireumstance  than  the  consideration 
of  the  legality  of  the  rate. 

Taunton^  J. — Laceede  to  the  making  of  this  rule  ab- 
solute, because  we  have  no  option.  It  occurred  to  me  in 
the  course  of  the  argument,  that  where  the  rate  on  the  tithes 
was  made  in  this  way,  there  would  be  considerable  difficulty 
imposed  upon  the  rector  in  ascertainrag  the  sum  which  each 
occupier  was  to  pay.  The  proper  answer  has  been  given. 
As  rector  of  the  parish,  Mr.  Austin  must  be  in  the  vestry; 
he  may  therefore  ascertain  in  what  way  the  rate  was  made, 
and  bya  very  simple  process  can  ealoulate  how  much  each 

(a)  6  T.  E.  i§8. 


The  KiNio 

V. 

The  Justice^ 
of  Sussex. 
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occupier  ought  to  psQ*.     I  fee^n  strong  impression  that  the         1834. 

alteratjoq.in  the  mode  of  rating  was  made. for  the  purpose 

of  oppressiiig  the  clergynifin.  — --- 

The  Justice^ 

Pattbson^  J'-rlfi  I  i^nderstand  this  c^^e  rightly,  f,he 
justices  have  refused  to  issijie  their  warnmt  on  t)ie  gi^piuid 
tha^t  ,tb^  r^te  yfj^s  not  properly  made.  I  can  see  pifiinly 
enough ^hat  the, object i^as  in  making  the  present  rate  in 
this  iii^iier.  The  rate  is,  boweyer,  a  legal  rate;  and  though 
it  is  ifi  f  ifcl)  p  shape  tM  it  may  put  the  clergyman  to  incon- 
vei|ieqce|  we  canpot  on  that  ground  refuse  this  application. 
A  sf^ond  objection  has  l^een  madp  to  the  fatf ,  that  it  is 
double ;  bij^t  this  objection  is  not  tenable.  If  the  glebe 
laiul  is  in  the  occupation  of  the  rector,  it  is  not  tithable, 
but  if  Qo)  in  his  hand,  the  tithes  in  respect  of  it,  are  part  qf 
the  tithes  of  the  parish. 

Rule  absolute,  i\'ithout  costs. 
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1854.  *         'f 

•       •  IN  THE     ' 

COURT  OF  EXCHEQUER  CHAMBER, 
'(ttMr*tbM]fcctiNO^'fiBioK9'rB(nc  T&B  cdcn  er  snie^i  Bines;) 


'WfimHTt;.  Doe  Off* the  dimne  of 'TATHAif  (h^etrar). « 

J|;{^2^^/;^^"**    Ejectment  for  the  manors  of  Homby  and  f  allMwi, 

aoettion  is       with  advowsoDs  and  tithes,  messuageSi  lands,  teneonenU,  &*€• 

lion  evidence  ^^  ^^  county  of  Lancaster.  At  the  trial  before  Gnmeitf^  B., 
of  the  exami- 
nation and  crofiS'^aaMinatioii  6f  one  of  tbe^attetting  witnenes  to  the  will,  wlto  upoa  iie  * 
trial  of  an  issae  out  of  Chancer v,  between  the  same  (Mirties,  and  upon  the  same  qneetion, 
proved  the  execution  of  the  will,  and  is  since  dead,  is  admissible;  and  being  adiinittedy 
IS  entitled  to  tbe  same  degsee  of  weight  as  the  viva  voce  evidence  of  an  nUartiag 
witness. 

Therefore  a  will  was  held  to  be  sufficiently  proved  by  evidence  of  such  examinations, 
where  it  appeared  ac  tbe  second  triali  that  another  attesting  witness  was  alive,  and 
within  the  jurisdiction  of  the  Court. 

In  order  to  let  in  evidence  of  the  examination  of  n  deceased  witness,  upon  a  former 
trial,  upon  the  same  question,  it  is  sufficient  if  the  parties  \*e  substantially  the  same. 

Therefore  it  is  sufficient,  if  in  the  former  action  a  party  is  plaintiff" or  defendant^  and 
in  the  other,  leuor  ofthe  piaintiff'ia  ejectment. 

Nor  is  it  material  that  one  of  the  parties  to  the  second  action  was  in  the  former 
action  joined  with  several  others  who  are  not  parties  to  the  second  action. 

Nor  that  the  former  evidence  was  given  upon  the  trial  of  an  issue  arising  oat  of  a 
bill  in  Chancery,  which  has  been  dismissed  upon  the  motion  of  the  plaintiff  in  equity 
himself. 

Where  by  a  rule  of  Court,  made  by  consent  of  parties  previously  to  tbe  trial  of  an 
ejectment,  it  is  ordered  that  the  short-hand  writer's  notes  ot  the  evidence  on  the  trial  of 
an  issue  out  of  Chancery,  shall  be  read  in  evidence  as  to  such  witnesses  as  might  be 
dead  or  beyond  sea,  evidence  given  by  the  short -band  writer  of  the  examination  at  the 
former  trial  of  an  attesting  witness  since  dead,  who  proved  the  execution  of  a  will,  the 
due  execution  of  which  was  In  eaatrovers^  on  both  occasions,  is  not  only  admissitile  in 
evidence,  on  the  ground  ofthe  agreement  in  the  rule,  but  bein^  admitted,  is  not  second* 
ary  evidence,  but  is  evidence  of  as  high  a  nature  as  that  of  a  living  attesting  witness. 

A  bill  in  Chancery  filed  by^ii.  against  JB.  and  others,  tbe  answer  of  B«  and  his  co- 
defendants,  an  order  of  the  Master  of  the  Rolls,  directing  an  issne  of  devisavit  vel  non, 
that  b«ag  the  question  in  controversy  between  the  psuties,  and  the  nisi  prius  record  wfth 
the  postea  thers90,^DaDtfi«i|ig  t||e  4pdin&5^  dei^f^vit  aad  ^odgmenft  a^^ry^ngly^beiK 
admitted  and  read  upon  the  trial  of  an  ejectment  by  Doe  on  the  demise  of  A.  against 
B.,  in  which  tba'sam^  qbeM|oa4irose,  are'VioTev^n^primft  fticie  pro#f  «f  #»^  doe^xaci»> 
tion  ofthe  will..       ,     r     i     V    . '     f.       J-      i»       ^  .  ^      ••      ^  . 

JDMtatur^  whether  ujpon  a  question  in  ejectmenf, — whether  a  testator,  frohi  the  tim*e 
of  his  attaining  a  oonpelenaflgs^awn  to  %he  tiaM  df  tkm  execution  of  his  will,  was  of 
sound  mind,— Tetters  foand  |imongst  his  papers  shortly  after  his  decease,  and  written  to 
him  at  vartoos  periods  of  his  life^  by  persons  shewn  toliave  been  intimately  aoqoainled 
with  him,  are  adaussiUe  j»asiia4ce.'|o  ^ktfr  tkm  laaaaar  »  whioh  ha  was  trsalad  by 
S)icb  persops. 


Wright 
v. 
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at  the  Lancashire  spring  assizes,   1833,  it  appeared  that        1B34. 

Taiham  claimed  to  recover  as  heir  at  law  of  Marsdenf  who 

died  seised,  and  that  Wright  defended,  as  devisee  of  Mars- 

deff.  ,Jt«U^(an(|^  a  matter  in  controversy  between  the  par-         ^^^ 

ties,  wneiher  marsden  was,  and  from  his  attaining  to  compe-      Tatham. 

tflU  9igfitWi49Vm  (Q  tbe  jUfpeof  malupg  the  VtriHipvq^l^ion,  First  exception 

had  been,  a  person  of  sane  mind,  and  capable  of  making  below. 

a  will;  and  in  order  to  prove  the  affirmative,  Wright  pro- 

pqMA49  #}iew  iker  miiniMraA  wJiicb  Marsdm  wa^  addneaaed 

at  (ti&rent  periods  of   his  life,  by  various  persons  who 

were  well  acquamted  and   mtimate  with  him,  in  certain 

letters  written  by  them  to  Marsden,  and  the  subjects  and 

occasions  upon  which  such  persons  wrote  the  said  letters. 

Wnght  iheo  proved  thai  certain  letters  were  found  aoMMig 

the  papers  pf  Marsden,  shortly  after  his  decease,  and  pro- 

fKjfs^d  to  read  nnmy  of  these  letters,  which  be  proved  to 

have  been  written  to  Marsden  by  persons  well  acquainted 

with  him,  and  who  were  then  dead.    It  was  objected  on 

the  part  of  Tatham,  that  these  letters  were  not  admissible 

in  evidence,  and  the  learned  baron  so  ruled;  whereupon 

Wright  excepted  to  the  decision  of  the  learned  baron. 

It  was  also  in  controversy  between  the  parties,  whether  Exception  of 
or  not  Marsden^  by  his  last  will  and  testament,  bearing  date  P^^*'^^*^^^^'*^- 
the  14th  June,  1822,  and  a  codicil  thereto,  bearing  date  the 
£5tii  February,  1825,  did  devise  the  manors  &c.  mentioned 
ID  tlie  decUration,  so  as  to  bar  the  title  of  Tatham  as  heir. 
In  order  to  maintain  the  affirmative,  it  was  proved  on  behalf 
of  Wright^  that  in  November,  1828,  Taiham  filed  a  bill  in 
Chancery  in  respect  of  the  same  premises,  against  Wright 
«id  odiers,  to  which  Wright  and  bis  co-defendants  put  in 
an  anaii:er. .  This  bill  and  answer,,  and  also  an  order  of  tjie 
Master  of  the  Roils  Tor  the  trial  of  an  issve  of  deviiavit  ^ 
son,  the  niai  priua  record  of  ibe  issue,  with. the  |^tea  cqq-. 
taming  the  verdict  thereon,  an  order  of  tbe  M.  R.  dismiss- 
ing the  bill,  and  an  examined  copy  of  the  jodgnent  entered 
up  in  the  said  issue  in  K.  B.,  were  severally  tendered  in 
evidence,  and  oljected  to  on  tbe  pert  of  VWAem,  but  rex 
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ceived  by  the  learned  bnron.  Wbereupon  the  counsel  for 
Tatham  excepted  (o  the  decision  of  the  learned  baron. 

The  order  of  the  M.  R.,  which  waS  then  read  in  evi- 
dence, recited  that  it  was  disputed  whether  Mafsden  ever 
did  duly  make,  publish,  and  execute  any  will  or  codicil,  so 
as  to  pass  his  real  estate,  and  that  it  was  asserted  by  Wright 
and  his  co-defendants,  and  denied  by  Tatham,  that  Marsden 
had  duly  executed  a  will,  dated  14th  June,  1822,  and  st 
codicil  dated  25th  February,  1825,  attested  by  Edu>afd 
Tatham,  Robert  Proctor,  and  Giles  Bleasdale.  His  Honor 
therefore  ordered  that  the  parties  should  proceed  to  a  trial 
at  law,  at  the  next  Lent  assizes  to  be  holden  for  the  coKffty 
of  York,  on  the  following  issue,  devisavit  vel  non,  the  de- 
fendants in  Chancery  to  be  plaintiffs  at  law,  and  the  plaintiff 
in  Chancery  to  be  defendant  at  law. 

The  defendant  in  ejectment  produced  the  nisi  prius  record 
of  the  tf  ial  of  the  issue  so  directed,  with  the  posted  thereof ; 
in  which  issue,  Wright  and  his  co-defendants  in  Chancery 
were  plaintiffs,  and  Tatham  was  defendant.  The  questioti 
to  be  tried  was,  whether  Marsden  devised  by  his  wilt  or 
codicil,  and  the  jury  found  that  Marsden  did  devise,  b;^  his 
last  will  and  codicil,  the  estates  mentioned  in  the  declaration. 

Art  examined  copy  of  the  judgment  of  the  Court  of 
K.  B.  upon  the  issue  was  then  read,  and  (he  decree  of 
the  M.  R.  dismissing  Tat ham*s  hWl, 

For  Wright,  a  rule  of  K.  B.  made  in  this  ejectment 
was  produced,  whereby  it  was  ordered  upon  consent,  inter 
alia,  that  the  short-hand  writer's  notes  and  the  judge's 
notes  of  the  evidence  od  the  trial  of  the  issue,  of  witnesses 
v^ho  should  be  dead  or  beyond  sea,  should  be  read  in  evi- 
dence upon  the  trial  of  the  ejectment. 

At  the  trial  of  this  ejectment,  Wright^s  counsel  called 
Fraser,  a  short-hand  writer,  who,  being  sworn  and  examined, 
stated  that  Bleasdale  was  examined  and  cross-examitted  on 
the  trial  at  York  as  a  witness,  that  he  was  dead,  and  that 
he  deposed  as  follows :  that  Marsden  executed  the  will  of 
}4th  Juiie,  id2'2,  and  that  ttie  three  witnesses  who  attested 
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it,  Tis.  RiP.,  £,  T»,  and  hini9elf>  were  present;  that  Mart* 
den  signed  hia  name  to  every  sheet  of  the  will  hi  their  pre- 
aetice}  atid  so  of  the  codicil  of  the  25th  February,  1825. 

Another  witness  called  on  the  behalf  of  fVrighif  pro* 
duced  the  will  and  codicil^  and  stated  that  they  Were  the 
same  which  were  produced  on  the  trial  of  the  issue  i  that  they 
were  then  put  bto  the  hands  of  Blemdale,  who  proved  the 
eaecutiofl;  and  that  Blea^dale  died  in  NoTeraber,  1831. 
This  witness^  upon  his  cross^etaniination,  stated  that  Robert 
ProcioTf  by  whom  the  will  and  codicil  were  respectively  at^ 
tested,  was  alive  and  then  present  in  eourt  at  Lancaster,  and 
bad  been  subpoenaed  ns  a  witness  on  behalf  of  Wright. 

The  will  and  codicil  of  Marsden  were  produced  On  be* 
half  of  fVright;  and  it  was  proved  thai  they  were  the 
will  and  codicil  which  were  proved  and  read  in  evidence 
on  tbe  said  trial  at  York|  and  were  referred  to  and  men- 
tiotted  in  the  said  proceedings  in  Chancery,  and  in  the  said 
issue,  and  also  in  the  said  nisi  priua  record,  and  in  tbe  said 
judgment;  and  the  said  will  and  codicil  were  offered  to  be 
read  in  evidence.  The  counsel  for  Taiham  objected  that 
the  will  and  codicil  could  not  be  read  In  evidence  until  their 
execution  had  been  proved  by  the  living  attesting  witness, 
who  waa  then  present  hi  Courts  Atid  the  learned  baron 
thereupon  stated  his  opinion  to  be,  tbat  tbe  will  and  eodicil 
could  not  be  read  in  evidence,  and  refused  to  admit  the 
same,  unless  the  said  living  attesting  witness  were  called  by 
the  defendant  to  prove  the  eaecution  thereof.  Whereupon 
the  counsel  for  the  defendant  made  his  exception  to  the  Defendant's 
said  opinion  of  the  leanied  baron.  And  thereupon  the  J^^^"*^  "^P' 
learned  baron  stated  his  opinion  to  be,  that  the  evidence,  so 
as  aforesaid  given  by  the  said  defendant^  did  not  sustain  the 
alRrmative  of  the  second  matter  in  controversy,  as  to  the 
will  and  Codicil,  and  directed  the  jury  to  find  a  verdict  for  Defendant's 
(he  plaintifF.  Vt^hereupon  the  defendant's  counsel  made  ^^^  ®^^P~ 
his  exception. 

The  learned  baron  set  his  hand  to  a  bill  of  exceptions, 
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stating  the'above  evidence  and  exceptions,  according  to  the 
form  of  the  statute. 

The  jury,  according  to  the  direction  of  the  learned  baron, 
returned  their  verdict  for  the  plaintiff,  and  judgment  for 
the  plaintiff  was  signed  on  the  3d  May,  1833. 

A  virrit  of  error  having  issued  to  the  Lord  C.  J.  Denmatit 
commanding  him  to  send  to  the  Justices  of  the  Bench  and 
Barons  of  the  Exchequer,  in  the  Exchequer  Chamber,  pur- 
suant to  1  Will,  4,  c.  70,  a  transcript  of  the  record  and 
proceedings  in  this  action,  with  all  things  touching  the  same, 
the  Chief  Justice  Denman  certified  a  transcript  of  the 
record  containing  the  record  and  process,  and  all  matters 
touchmg  the  same. 

The  matters  returned  by  the  Lord  Chief  Justice  were 
in  substance  as  has  been  stated  above. 

The  errors  assigned  by  the  plaintiff  in  error  were,  the 
several  rulings  by  the  learned  baron  to  which  exceptions 
were,  at  the  trial,  made  on  the  behalf  of  Wright. 

Joinder  in  error.  > 


First  exception 
of  defendant 
below : 
Whether  the 
letters  were 
admissible. 


F.  Pollock  for  the  plaintiff  in  error. 

I.  Evidence  of  the  letters  ought  to  have  been  admitted  to 
shew  the  manner  in  which  Marsden  was  treated  by  those 
who  were  well  acquainted  with  him.  Suppose  a  person, 
proved  to  liave  been  intimate  with  Marsden^  had  been  heard 
to  address  him  in  a  particular  manner,  would  not  that  have 
been  evidence  upon  a  question  of  whether  Marsden  was  or 
was  not  of  sound  mind  ?  (He  was  about  to  read  one  of  the 
letters  rejected,  when  Tindal,  C.  J.  said,  "  You  have  a  right 
to  assume  that  the  letters  are  of  the  most  favourable  de- 
scription; and  as  the  letters  are  not  set  out  in  the  bill  of 
exceptions,  they  had  better  not  be  read.*')  If  letters  relating 
to  science,  literature,  8cc.,  were  found  in  a  man's  desk  after 
his  death,  written  to  him  by  eminent  men  of  his  day  who 
were  well  acquainted  with  him,  would  they  not  be  evidence 
upon  a  question  of  his  sanity  at  the  period  at  which  the 
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letters  were  written  i     If  letters  were  foand  treating  a  man         1834. 

as  a  fool,  would  not  these  be  evidence,  after  bis  death,  of  bis 

having  been  of  unsound  mind  ?  [Gaseke,  J.  Such  evidence 

is  frequently  admitted.]    Buckkr  v.  BarneU{a),  Wheeler  y. 

Jlderson  (6),  and  Dr.  Haggard^ s  note  to  Waleyy.  Hou^ 

kit  (c). 

II.  The  second  question  is,  whether,  in  order,  to  prove  Second  excep- 

...       tion  of  defeDd- 
tbe  will,  it  was  necessary  to  call  Praetor,  the  living  attesting  ant  below: 

witness  J  and  this  question  divides  itself  into  two  points  :      ^If-^^'^^n^at- 

I.  Whether  the  verdict  upon  the  trial  of  the  issue,  the  ing  witness. 
judgment  of  the  Court  of  K.  B.  thereon,  and  the  decree  of  F>ret  question. 
the  M.  R.  dismissing  the  bill,  are  not  of  themselves  suffi- 
cient to  dispense  with  the  giving  of  any  other  evidence,  as 

affording  prim&  facie  evidence  of  the  will ;  and  this  with  or 
without  the  production  of  the  will  ? 

II.  Assuming  the  evidence  of  an  attesting  witness  to  Second  qaes- 
have  been  necessaryi  was  the  evidence  of  Bkasdal^s  former 
depositions  a  sufficient  compliance  with  the  supposed  rule 

of  law  i 

L  The  freehold  estate  which  is  the  subject-matter  of  the  First  question. 
ejectment,  is  the  same  as  that  which  is  the  subject-matter 
of  the  bill  in  equity,  &c. ;  and  the  parties  are  substantially 
the  same ;  for  the  lessor  of,  the  plaintiff  and  the  defendant 
are  substantially  the  parties  in  this  ejectment  suit.  The 
evidence  produced  was  sufficient ;  Struli  v.  Bovingdon  {d), 
KUc/iin  V.  Campbell  (e),  Outram  v.  Moretoood  (/),  Whateley  v. 
MeNheim(g),  Hancocks.  WeUh(h),  Bull.  N.  P. 234,  Vooght 
V.  Winch  (t),  Burneii  v.  Lynch  (A),  Scoti  v.  Shearman  (/), 
Snutrik  V.  Williams  (m).  If  Bkasdak  had  been  alive,  there- 
fore,  there  would  have  been  no  necessity  of  calling  him. 

(a)  MS.         ,                          ,  te)  2  Esp.  N.  P.  C.  608. 

(6)  3  Haggari's  Rep.  609. '  (h)  i  Stark.  N.'  P.  C.   ^47. 

(c)  Ibid.  770.'                              '  (0  fBaml&  Alders.  66^ 

(d)  &Bsp.K.  P.  C,^.  Ik)  S  DoivL  k  Ry).  SdO;   5 
(0  3  Wilson,  304;  3  BU.  Rep.  Bai^.  &  Cressw.  589. 

827,  per  nomen  Hitchin  r.  Camp-  (/)  2  Bla.  Rep.  977. 

bell,  (m)  1  Sail.  245. 

(/)  3  East,  346. 
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II.  If  the  evidence  of  an  atteitkig  witness  was  necessary, 
that  evidence  has  been  given.  The  evidence  of  Bleasdak, 
there  can  be  no  doubt,  was  properly  received.  Here  was 
a  raie  of  Court  made  by  consent,  which  contains  an  ef^pross 
order  that  the  short-hand  writer's  notes^  and  the  judge's  notes 
of  the  evidence  on  the  former  trials  should  be  rend  in^ 
evidence  on  this  trial,  as  to  such  witnesfes  as  should  be  dead 
or  beyond  sea.  It  is  also  receivable  on  general  grounds^ 
for  the  evidence  of  a  witness  sworn  on  a  former  trial,  upon 
the  death  of  that  witness,  is  receivable  in  a  subsequent  trial 
between  the  same  parties  upon  the  same  subject-matter;  Rex 
yr*Jolliffe{a),  StruU  v.  BavitigdoH(b)f  Mayor  of  Doncatier  v. 
Day{e).  Fifth  resolution  in  Pyke  v.  Crouch  {d).  If  Blea$^ 
i2a/e*s  examination  be  admissible  in  evidence,  its  effeel  is  pre- 
cisely  the  same  as  if  he  had  been  present  and  examined  on  the 
trial  oi  the  ejectment  cause ;  and  therefore  the  will  and 
codicil  ought  to  have  been  received  in  evidence. 


First  exception 
below. 


Second  excep- 
tion of  defend- 
ant below. 


Sir  James  Scarlett,  contrd.  First,  with  respect  to  the 
question  as  to  the  admissibility  of  the  letters.  The  con- 
tents of  the  letters  may  be  considered  in  two  points  of 
view,  either  as  stating  facts,  or  as  stating  opinions.  State- 
ments  of  facts  or  of  opinions,  are  excluded  by  the  law  of 
the  country,  unless  made  upon  oath.  The  evidence  offered 
was  in  some  respects  anidogous  to  hearsay  evidence.  The 
authorities  in  the  Ecclesiastical  Court  which  have  beeti  cited 
are  not  applicable  to  cases  at  common  law.  If  the  Court 
are  of  opinion  that  the  will  was  properly  produced  and  ought 
to  have  been  read,  the  necessity  of  admitting  the  letters 
need  not  be  considered. 

II.  The  attesting  witness,  who  was  living  and  within  the 
jurisdiction  of  the  Court,  should  have  been  called.  The 
general  rule  is,  that  if  there  be  a  living  witness  he  must  be 
caRed.     Is  this  an  exception  to  the  general  rulef     The 


(fl)  4  T.  R.  2««. 

(6)  5E8p.N.  P.C.  56. 


(0  3  Taunt.  263. 
(J;  1  Lord  Raym.  fJO. 
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Court  will  not  lightly  except  a  case  out  of  a  general  rule  of        iBSi. 


evidence,  more  particularly  when  such  rule  applies  to  the 
case  pf  a  will.     The  only  exceptions   which  haye   be(e9  v. 

allowed,  have  been  in  cases  of  necessity.     What  necessity         ^^^ 
was  there  here  fpr  the  admission  of   Bleasdak*H   exami-      Tathav. 
nation  i    There  wfis  a  living  attesting  witness  wilhiu  the 
jurisdiction  of  the  Court ;  Hands  v.  Jarne${a). 

Mr.  PoUofik  has  said,  that  if  Sleasdak  had  been  alive  First  question. 
there  would  have  been  no  necessity  for  calling  him,  and  he 
ha«  stilted  that  the  forn^r  proceedings  were  prim&  facie 
evMtOce :  The  bill  in  Chancery  is  no  evidence  even  as 
against  the  plaintiff  by  whom  it  is  filed.  Nor  is  the  answer 
evidence :  That  which  a  man  states  for  himself,  is  not 
evidence  for  him.  The  whole  that  the  bill,  answer,  and 
decree  establish,  is,  that  there  were  such  proceedings,  A 
bill  dismissed  especially  is  not  evidence.  In  Call  v. 
Dunning  (b)  it  yfn9  held,  that  the  answer  of  the  obligpr  of 
a  bond  to  a  bill  filed  for  a  discovery,  in  which  he  admitted 
the  bond  to  have  been  executed  by  him,  is  only  secondary 
evidence,  and  cannot  be  received  as  evidence  per  se,  without 
shewing  that  due  diligence  has  been  used  to  discover  who 
the  subscribing  witness  was,  who  was  alleged  to  be  un- 
known* These  proc^dings  were  only  secondary  evidence, 
another  attesting  witness  being  alive.  The  best  evidence 
mst  be  produced.  Therefore,  though  the  verdict  and 
judgn^ent  were  evidence,  a  living  attesting  witness  ought  to 
have  been  called,  as  being  better  evidence. 

The  examination  of  Bleasdale  was  undoubtedly  admisai^  Second  ques- 
blei  Uit  it  was  not  the  best  evidence.  Suppose  Bleasdale  bad 
been  alive,  his  examination  would  only  have  been  secondary 
evidence*  The  rnle  is,  that  a  feet  must  be  proved  by  the  best 
evidence  of  which  the  nature  of  the  thing  is  capable.  Procr 
i^s  evidence  jwaa  as  good  as  Bleoidale^a,  if  Bleasdale  had 
been  alive;  eoAtequently  the  examination  of  Bleasdale  was 
evidence  secondary  to  that  of  Procton  [f^aughan,  B; 
Suppose  Proctor  had  been  called,  could  Bkasdale'a  exami* 

(a)  Comyns's  Rep.  531.  (6)  4  East,  53. 
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nation  have  been  given  in  evidenced]  It  could;  but  it 
could  not  have  done  away  with  the  necessity  of  calling 
Proctor.  The  whole  question  seems  to  be, — is  it  a  case  of 
necessity  i  for  otherwise  the  evidence  is  inadmissible. 

The  statute  of  frauds  has  required  a  will  devising  lands 
to  be  attested  by  three  witnesses.  This  statute^  inde- 
pendently of  the  common  law  rule  already  alluded  to, 
would  render  the  testimony  of  the  surviving-  attesting  wit- 
ness necessary  to  be  given.  To  dispense  with  this  evidence, 
by  allo^iing  the  will  to  be  read  upon  evidence  given  of  the  ex* 
aniination  of  a  deceased  attesting  witness,  before  all  the 
three  witnesses  are  dead  or  out  of  the  reach  of  the  Court, 
would  be  in  effect  to  destroy  the  security  intended  to  be 
given  by  the  statute.  As  no  necessity  has  been  shown  for 
admitting  the  examinations  of  Bleasdale,  the  living  witness 
should  have  been  called,  which  not  having  been  done,  the 
defendant  was  not  entitled  to  have  the  will  read. 


JP.  Pollock,  in  reply.  First,  the  letters  were  not  produced 
for  the  purpose  of  proving  a  fact  or  an  opinion,  but 
they  were  produced  to  prove  the  mode  of  treatment. 
When  a  witness  has  been  examined  who  is  since  dead, 
his  examination  is  as  good  between  the  same  parties, 
as  his  living  testimony.  It  is  true  that  the  statute  re- 
quires the  will  to  be  attested  by  three  witnesses,  but  the 
argument  of  Sir  J»  Scarlett  goes  to  establish  a  necessity  of 
calling  all  the  three  witnesses  to  prove  the  will,  which  is 
clearly  not  necessary. 

Ctir.  adv.  vult* 


Tin  DAL,  C.  J.,  now  deUvered  the  judgment  of  the 
Court. 

Upon  the  argument  of  this  writ  of  error,  the  two 
exceptions  which .  were  taken  by  the  defendant  below  .to 
the  direction  of  the  learned  judge  at  the  trial  of  the  cause, 
and  which  are  specially  assigned  as  errors  upon  this  record, 
have  been  fully  discussed  before  us. 
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The  first  exception  is  taken  upon  the  rerusal  by  the  1834.; 

learned  judge  to  admit  in  evidence  cerbin  letters  which 
were  offered  bj  the  defendant  be)6w.  Those  letters 
were  proved  to  have  been  written  by  different  persons,  well 
acquainted  with  the  late  John  Marsden,  at  different  periods 
of  his  life,  to  have  been  addressed  to  him  in  his  lifetime^  First  excep- 
and  to  have  been  found  amongst  his  papers  shortly  after  his 
death,  the  writers  of  such  letters  being  dead  at  the  time  of 
the  trial.  Upon  this  exception  there  exists  a  difference  of 
opinion  in  the  Court,  on  the  point  whether  such  letters 
were  admissible  in  evidence  or  not.  But  as  all  the  judges 
agree  that  the  second  exception  ought  to  be  allowed,  and 
as.  the  consequence  of  such  allowance  is,  that  a  venire  de 
novo  must  be  awarded,  it  becomes  unnecessary  on  the 
present  occasion  to  enter  into  any  discussion  of  the 
particular  views  taken  by  the  judges  as  to  the  first  ex- 
ception. 

The  second  exception  was  taken  to  the  opinion  delivered  Second  excep- 
by  the  learned  judge  at  the  trial,  as  to  the  admissibility  in 
evidence  of  the  will  and  codicil  of  Marsden.  It  was  ruled 
by  him,  that  the  will  and  codicil  could  not  be  read  in 
evidence,  until  the  surviving  attesting  witness  to  such  will 
and.  codicil,  who  was  proved  to  be  within  the  jurisdiction  of 
the  Court,  was  called  and  examined  as  to  the  execution  of 
them ;  and  that  the  necessity  of  calling  such  surviving 
witness,  was  not  dispensed  with  by  the  producing^  and 
reading  in  evidence  the  examination  and  cross-examination 
of  another  of  the  attesting  witnesses  to  the  will  and 
codicil,  taken  upon  a  former  trial  at  law,  upon  an  issue 
between  the  same  parties,  and  upon  the  same  question  now 
in  controversy.  And  upon  this  point  we  are  all  of  opinion 
that  the  will  and  codicil,  after  the  production  of  the  evidence 
above  stated,  were  admissible,  and  ought  to  have  been 
received  in  evidence  .without  further  proof;  and  consc* 
quently  that  the  second  exception  must  be  allowed. 

In  order  to  explain  the  reasons  uppn  which  our  opinion  Ground  upon 
is  formed  upon  this  second  point,  it  will  be  proper  to  which  second 

maintainable. 
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coBsidar,  in  the  first  place^  the  grouad  upon  which  we 
bold  the  eiamioation  and  cro«ft-exaniioatio&of  the  atlestiog 
witnefs  to  tlia  will,  to  be  adfttisiible  iu  evidence  after  tfan 
dealb  of  such  witoeas«  for  oity  purpose,  ai  between  the 
partiee  to  the  praaent  suit  {  and  aecondly,  the  degnse  and 
character  of  such  evidenee,  and  the  effieet  and  weight  to 
which  it  i«  entitled,  when  once  admitted,  with  reference  to 
the  fubjeet^matter  in  diapute* 

In  the  conrse  of  the  argument  indeed,  on  the  part  of  the 
piaintiff  in  error,  it  wa«  atrongly  preased  upon  ua  that  the 
proceedings  in  the  Court  of  Ei|uity  and  Law,  which  are 
aet  forth  in  the  bill  of  exceptioas^  fomsad  such  a  ptimi 
facie  case  in  fsvour  of  the  will,  as,  if  not  to  dispense  with 
the  necessity  of  giving  any  further  evidence  whatever  on  the 
part  of  the  defendant  below,  at  all  events  to  let  in  th^ 
reading  of  the  wiU.  Upon  this  point  it  will  be  sufficient 
to  say,  that  we  are  all  agreed  that  such  proceedings  had  not 
such  effect.  For  unless  they  could  be  held  to  go  the 
length  of  ci«atiog  an  esioppel  against  the  plaintiff  below, 
we  see  no  ground  for  holding  them  to  constitute  a  primA 
hcie  case  in  his  favour;  and  that  they  could  not  coiji» 
atitute  aneU&fpBl,  appears  sufficiently  clear  from  the  nature 
of  the  proceedings  thensekes,  as  set  out  on  the  record. 

As  to  the  second  ground  of  ejcceplion,  the  facts  are  these  t 
Taikam,  the  lessor  of  the  plaintiff,  filed  his  biH  in  Chancery 
ngaiqat  fVrigkf,  the  defendant  in  the  present  action,  and 
three  other  persons  (  and  upon  the  answers  eoniing  in, 
the  Master  of  the  Bolls  directed  an  issue  at  law  upon  the 
^uestion^  whether  Marsden  did  devise  his  estate  or  not  by 
the  very  identical  will  wl^h  is  now  in  diepute?  It  was 
furth^  proved^  that  a  trial  of  sudi  issue,  in  whidh  Wrigki 
and  dM  other  defendants  in  the  Chancery  suit  were 
the  plainUffs,  and  Tath^m  was  the  defendant,  afterwards 
took  plaea;  and  that  on  the  trial  of  4hat  issue,  Bleasdale, 
one  of  the  attesting  witnesses  to  the  wtN,  was  called  and 
etamined  on  the  part  of  Wright,  and  was  cross-examined 


HILABr  T£ftH»  IV  WILL.  IV. 

on  die  part  of  Taikam.  Now  if  Ihe  former  trial  had  takca 
|»lace  in  a  suit  between  Wright  and  Taiham,  and  those 
persoMa  alone,  no  doubt  could  have  been  raised  that  after 
the  death  of  this  witness,  the  evidence  which  he  had  given 
upon  the  former  trial  wonU  be  admissible  npon  the  second. 
For  in  that  case  it  would  have  been  evidence  given  in  a 
suit  between  the  very  swme  parties,  upon  the  same  subject* 
matter,  at  a  trial  on  which  Taiham  had  the  right  to  object 
to  tbe  compet^cy  of  the  witness,  to  cross<«Kamme  him, 
and  io  contradict  him  by  other  testimony.  Upon  such  a 
statu  of  facta,  therefore,  it  is  unnecessary  to  cite  cases  to  the 
point,  that  the  evidence  of  this  witness  given  on  the  former 
occaaion  would^  after  his  deatli,  be  admissible  at  the  second 
IriaL 

Bait  the  only  distinctions  between  the  ease  above  sup- 
posed, and  tbe  present,  are,  that  Wright  was  not  tbe  onfy 
party,  but  was  joined  with  other  plaintiffs  in  the  former 
action ;  and  that  Taiham,  instead  of  being  tbe  plaintiff  iu 
the  present  action,  is  only  tbe  iemor  of  the  plaintiff.  But 
we  think  that  neither  of  these  drcumstances  makes  any 
difiierence  as  to  tbe  admissibility  of  the  evidence  in  question. 
For  the  result  of  the  authorities  is,  that  the  lessor  of  tbe 
plaintiff  is  tbe  real  party  in  an  cjeetaMut ;  that  the  nominal 
plaintiff  has  no  interest ;  and  that  /.  8.  is  bound  1^  a  ver^ 
diet  for  rtie  defendant  in  an  ejectment  between  Doe  on  the 
demise  of  J.  S;  against  B,  (a).  Neither  can  any  real  4iC- 
ferenoe  arise  from  the  cireumstanice,  that  in  tbe  former 
aetioii  the  present  defendant  Wright  was  joined  with 
other  persons  as  plaintiff.  For  Taiham  had  pffeeisely  the 
seme  povrer  of  objecting  to  the  competency  ef  Bieoidaii, 
ebe  enme  right  of  cres»«xanNnation,  and  of  catling  wi^ 
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the  action  of  ejectment  be  consi- 
dered as  having  all  the  properties 
of  OB  aetual  deome.  Dm  them- 
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by  the  estoppel.  Vide  lSnlk.876; 
Com.  Dig.  Ettoppcl,  (B.) 


280 


1834. 


Wright 

V. 

Dob 
Tatdak. 


GAS£S  IN  THE  KINO  S  BENCH, 

nesses  to  discredit  or  contradict  his  testimony  on  the  former 
trials  as  he  would  have  had  if  Wright  had  been  the  sole 
plaintiff  in  that  suit,  or  as  he  would  have  had  now,  if 
Bteasdale  had  been  alive  and  had  been  subpoenaed  as  a 
witness.  It  is  manifest,  therefore,  that  the  verdict  on  the 
former  trial,  and  the  examination  of  witnesses  on  each 
side,  did  not  take  place  in  a  suit  between  third  parties, 
or  strangers,  but  virtually  and  substantially  between  the 
very  same  parties  who  are  parties  to  the  present  suit,  and 
upon  the  very  same  subject-matter  of  dispute.  Nor  can 
there,  as  it  appears  to  us,  be  any  objection  to  the  admis- 
sibility of  this  evidence,  on  the  ground  of  the  plaintiff  in 
equity  having  thought  proper  since  the  trial  to  dismiss  his 
own  bill.  For  whether  the  bill  is  dismissed  or  not,  the 
evidence  was  given  in  the  course  of  the  trial  of  an  action  in 
a  Court  of  common  law,  under  the  obligation  of  an  oatb. 
The  witnesses  upon  that  trial  are  equally  liable  %o  the 
penalties  of  perjury,  if  they  have  wilfully  forsworn  them- 
selves,  whether  the  bill  in  equity  is  dismissed  or  not;  and 
the  evidence  given  at  the  trial  cannot  be  affected  in  its 
weight  or  character,  by  the  voluntary  act  of  the  plaintiff  in 
equity  in  dismissing  his  own  bill,  the  effects  of  which,  as  to 
the  consequences  above  adverted  to,  can  be  no  other  or 
different  than  if  the  plaintiff  in  an  action  at  law  had 
elected  to  be  nonsuited,  rather  than  have  a  vordict  pass 
against  him. 
Second  ground.  But  upon  another,  and  Mtf/ a  perfectly  distinct  ground 
from  the  former,  we  think  the  examination  of  Bleasdale 
was  admissible  in  evidence  on  the  present  trial,  for  a  rule 
.of  Court  was  made  by  consent  in  the  present  cause,  which 
.contained  an  express  agreement  between  the  parties  in  this 
cause,  that. the  short-hand  writer's  notes,  and  the  judged 
notes  of  die  evidence  on  the  former  trial  should  be  read 
in  evidence  ou'this,  as  to  such  ^witnesses  as  sphpuM  be  dead 
or  beyond  sea.  After  this  agreement  between  the  parties 
we  think  it  was  not  open  to  the  plaintiff  to  dispute 
the  evidence  given  by  Bkasdule  on  the  former  trial  being 
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read   in   evidence   on  the  present  trial,  his  death-  having         i834. 
been  first  proved.  v^^-v-^*^ 

If  therefore  such  evidence  be,  as  we  think  it  is,  produ-  «. 

cible,  the  only  question  that  remains  is,  what  is  the  character         ^^^ 
and  degree  of  that  evidence,  and  for  what  purpose  can  it      Tatham. 
be  produced?     And   it  seems  to  us  that  such  evidence  is  Character  and 
direcl  and  immediate  evidence  in  the  cause,  and  is  produci-  bale's  examin- 
ble  in  evidence  in  the  cause,  for  the  same  purpose  and  to  ation. 
the  same  extent  as  if  the  witness  himself  had  been  alive 
and  sworn,  and  had  given  the  same  evidence  in  the  witness 
box  in  the  present  cause  (a).     For  unless  the  evidence  is 
carried  to  this  extent,  it  is  impossible  to  define  any  line  or 
limit  to  which  ic  shall  be  held  to  extend. 

It  is  objected  on  the  part  of  the  plaintiff  below,  first, 
that  the  admitting  of  this  evidence  is  in  contravention  of 
the  rule  of  law  by  which  the  best  evidence  is  required  to  be 
given  in  every  case ;  for  it  is  contended  that  the  viv&  voce 
evidence  of  Proc/or,  the  surviving  attesting  witness,  is  better 
evidence  than  the  examination  of  Bieasdale,  who  is  dead. 

But  we  think  this  argument  assumes  the  very  point  in 
dispute.  If  the  evidence  which  had  been  offered  of  the 
execution  of  the  will  had  consisted  simply  in  proving  the 
handwriting  of  Bkasdale,  one  of  the  attesting  witnesses, 
which  would  have  been  the  legitimate  mode  of  proving  the 
attestation  by  him  after  his  death,  it  might  indeed  have 
been  objected,  with  some  ground  of  reason,  that  such  evi« 
dence  could  not  be  the  best,  whilst  another  of  the  attest- 
ing witnesses  was  still  alive,  and  within  the  jurisdiction  of 
the  Court.  For  in  that  case  the  proof  of  the  handwriting 
only  would  have  done  no  more  than  raised  the  presumptioti 
that  he  witnessed  all  that  the  law  requires  for  the  due  execu- 
tion  of  a  will ;  whereas  the  surviving  witness  would  have  been 
able  to  give  direct  proof  whether  all  the  requisites  of  the 
statute  bad  been  observed  or  not.  .  Such  direct  testimony 
therefore  might  fairly  be  considered  as  evidence  of  a  better 

(a).  And  see  AHocnv,  Fumival,  Crompt,  Mees.  &  Rose.  vol.  i.  part  S> 
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flfid  higher  nutttre,  than  mere  presumption  affsing  from  th« 
proof  of  the  witnesses  handwriting — Stabittir  prestttnpticroii 
donee  probettir  in  contraritim. 

The  effect,  however,  of  Bkasdal^s  examination  is  not 
tfierety  to  raise  a  presumption,  it  is  evidence  as  direct  to 
the  point  in  Issue  and  as  precise  in  its  nature  and  qutltty 
as  that  ef  Proctor  when  called  in  person.  It  is  direct  evi- 
dence of  the  complete  execution  of  the  will,  by  the  state>- 
metit  upon  oath  of  the  observance  of  every  reqttisite  made 
necessary  by  the  statute  of  frauds.  If  Proctor  had  been 
examined  in  (he  present  action  by  the  plaintiff  below,  there 
CM  be  no  doubt  but  the  examination  of  BkoMdak  on  the 
last  trial  might  have  been  put  iti  to  contradict  him.  But 
on  what  prlticiple  could  such  contradiction  have  been  admis- 
sible, unless  the  evidence  obtained  by  means  of  the  exa- 
mination was  of  as  high  a  character  and  degree  as  that  of 
ihe  vivft  voce  e;(aminati00  of  the  surviving  witness?  If  the 
parol  examination  of  Ptoctor  was  the  better  evidence,  as 
contended  for,  how  could  it  have  been  opposed  by  i\ik  infe^ 
rior  evidence  of  Bkasdak'i  examination? 

It  ivas  objected  secondly,  that  td  allow  this  testimony, 
that  is,  to  dispense  with  the  necessity  of  calling  the  surviv* 
ing  attesting  witness,  is  in  effect  to  destroy  the  security 
Intended  to  be  given  by  the  statute  of  frauds.  For  it  i^ 
said,  that  as  that  statute  requires  the  attestation  of  three 
witnesf^es,  so  to  allow  the  will  lo  be  proved  upon  a  trial  at 
law,  without  calling  an  attesting  witness,  whilst  one  of 
the  three  remains  in  life,  is  to  give  up  the  full  benefit  of 
having  three  witnesses  to  the  will.  It  may  be  observed, 
however,  that  the  statute  of  frauds  did  not  look  primarily  to 
the  mode  of  proving  the  will  when  cotitested,  but  to  the 
security  of  the  testator  at  the  time  of  the  execution  of  the 
will;  the  stattite  intending  that  the  three  witnesses  should 
be  in  the  nature  of  guards  or  securities  to  protect  him  Iti 
the  execution  of  his  will  against  force,  6f  ft^uA,  of  tindoe 
influence.  The  proof  of  the  will  by  the  three  witnesses, 
supposing  it  should  afterwards  come  in  catitesf,  is  only  an 
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incidental  and  secondary  benefit  derived  from  that  mode  of 
attestation.  Indeed  the  principle  of  this  objection^  if  car- 
ried to  its  full  extenti  woold  reqtiire  the  will  to  be  proved 
in  every  case  by  the  three  witnesses. 

It  is  well  settled,  however,  that  in  an  action  at  law  it  is 
sufficient  to  call  one  only  of  the  subscribing  witnesses,  if  he 
can  speak  to  the  observance  of  all  that  is  required  by  the 
statute  (a);  and  the  objection  itself  is  obviously  open  to  the 
same  answer  which  has  been  given  to  the  first,  viz.  that  the 
evidence  resulting  from  the  written  examination  of  the 
deceased  witness,  in  a  former  suit  between  the  same  parties, 
is  of  as  high  a  nature,  and  as  direct  and  immediate,  as  the 
viv&  voce  examination  of  one  of  the  witnesses  remaining 
alive,  and  actually  examined  in  the  cause. 

Upon  the  whole  we  think,  that  after  the  proof  given  in 
this  case  of  the  examination  of  Bleasdale,  and  his  subse- 
quent death,  the  will  and  codicil  were  receivable  in  evidence, 
without  further  proof,  and  consequently  that  a  venire  de 
novo  must  be  awarded. 

Judgment  reversed  (fi). 


(«)  Aad  see  Longford  v.  £yfe, 
1  P.  WiM.  741;  Lowe  v.  JoUiffe, 
1  W.  Bla.  S65;  GoodtitUA.  Alex- 
ander y.  Clayton,  4  fiarr.  2224. 


{b)  And  sea  Lord  Carrington  v. 
Ptfyn^,  6  Yes.  411 ;  Wood  v.  Stone, 
8  Price,  613;  Bootle  v.  Blundelt, 
Cooper,  136. 
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IM  THE  TOURTH  YEAR  OF  THE  REION  OP  WILLIAM  IV. 


The  King  v.  The  Inhabitants  of  Thruscross. 

A  surrenderee  AN  order^  whereby  James  Fryer  and  his  wife  and  chil- 
**e"t  b  a^  ^^^^  ^^^^  removed  from  the  township  of  Thruscross,  in 
residence  of  the  West  Riding  of  Yorkshire,  to  the  township  of  High 
Bcopybold^to  **"^  ^^^^^  Bishopside,  in  the  same  riding,  was  quashed 
which  he  after-  upon  appeal,  subject  to  the  opinion  of  this  Court  upon  the 
admitted.  following  case : 

the^tment       ^P^"  ^^^  ^^^^^  ^'  Robert  Furniss,  in  1780,  S.  Fryer,  the 

is  complete       pauper's  grandfather,  entered  upon  a  copyhold  in  High  and 

admUtonce*      Low  Bishopside,  devised  to  him  under  the  will  of  Furniss* 

Pauper's  father,  A.  Fryer,  then  about  sixteen  years  of  age, 

lived  with  him  there  as  a  member  of  his  family  until 

1789,  when  he  married. 

1790,  <S.  Fryer  was  admitted  tenant  on  the  rolls  of  the 
court  of  the  manor. 

^,  Fryer,  the  pauper's  father,  did  no  act  to  gain  a  settle* 
ment  in  his  own  right. 
The  respondents  contended  that  S.JVyer  acquired  a  settle- 
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roent  by  estate  by  reason  of  the  devise,  \('hich  was  commu-        1834. 

oicated  to  A.  Fryer,  and  through  him  to  the  pauper. 

To  prove  a  surrender  to  the  use  of  Robert  Fumiss's  will, 

the  steward  produced  the  book  of  the  records  (a)  of  the  Inhabitants  of 
■^  .  .         ^  '  Thrubcross. 

manor,  and  read  from  it  an  entry  of  the  admittance,  reciting 

a  surrender,  in  1774,  of  the  property  in  question,  to  the  use 
of  the  will.  He  also  stated  that  he  had  not  been  able  to 
find  the  surrender  itself  upon  the  roll  or  elsewhere,  except 
as  recited  in  the  admittance :  that  the  old  surrenders  ap- 
peared to  have  been  kept  in  a  very  loose  and  irregular 
manner ;  that  the  originals  are  often  not  to  be  found ;  and 
further,  that  there  are  many  surrenders  to  the  use  of  wills 
noticed  on  the  records,  the  originals  of  which  are  not  to  be 
found  ;  but  that  he  had  not  been  able  to  discover  any  other 
instance  in  which  there  was  not  either  the  original  surren- 
der itself,  or  a  record  of  a  surrender  on  the  court  rolls. 

The  opinion  of  the  Court  is  requested — 1st.  Whether, 
under  the  circumstances  above  stated,  the  entry  in  the  book 
of  the  records  of  the  manor  was  evidence  of  a  surrender  to 
the  use  of  the  will  •' 

£diy.  Whether  the  admittance  of  the  grandfather  in  1790 
bad  relation  back  to  his  possession  in  1780? 

If  the  opinion  of  the  Court  be  in  the  aflSrmative  as  to 
both  these  points,  then  the  order  of  removal  to  stand. 

If  in  the  negative  as  to  either  of  them,  then  the  opinion 
of  the  Court  is  requested  as  to  a  third  point,  viz.  whether 
the  residence  of  the  grandfather  for  more  than  40  days  on 
the  devised  property,  (he  having  the  right  of  admittance,) 
was  sufficient  to  confer  a  settlement  by  estate.  If  the 
Court  be  of  opinion  that  it  was,  then  the  order  of  sessions 
to  be  discharged,  and  the  order  of  removal  to  stand. 

Milner,  in  support  of  the  order  of  sessions.    The  first 

(a)  The  fecords  of  the  customary  but  for  the  last  100  years  it  has 

court,  as  well  as  those  of  the  court  been  usual  to  make  the  entries  in 

baroD,  formerly  consisted  of  sepa-  books.    To  these  entries  the  name 

rate  parchment  rolls  filed  together;  of  court  rolls  is  still  oontinued. 

VOLt  III.  X 
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18S4.         question  submitted  to  the  consideration  of  the  Court  is, 

^"^^^"^^      whether  there  was  evidence  of  a  surrender  in  1774.     [Lord 
The  King       _  ^    r    ^  .       ,  ,     t        .  •    • 

V.  Denman,  C.J.  Can  you  seriously  contend  that  this  is  not 

Inhabitants  of  evidence  f]  The  question  is,  whether,  from  this  evidence, 
the  sessions  were  bound  to  find  a  surrender  f  In  Rex  v. 
Lubbenham{a)  a  similar  question  was  raised,  [Parke,  J. 
The  Court  of  Quarter  Sessions  considered  it  to  be  no 
evidence  at  all.]  Then  as  to  the  second  question.  The 
grandfather  was  not  admitted  until  1790.  Until  that  pe- 
riod his  title  was  not  complete ;  no  settlement  therefore 
was  gained  by  him,  and  consequently  the  pauper  could  not 
have  a  derivative  settlement  from  him.  A  copyholder,  until 
admittance,  is  a  mere  tenant  at  will.  He  is  scarcely  so 
much  as  tenant  at  will  (b) ;  he  is  a  mere  occupier,  and  has 
no  title  against  the  lord.  The  grandfather  was  devisee,  not 
heir  at  law;  and  where  there  is  a  defective  devise,  a  Court 
of  Equity  will  not  compel  the  lord  to  admit  the  devisee ; 
Sampson  v.  Sampson  (c).  [Parke,  J.  The  question  is,  whe- 
ther the  settlement  is  not  good  by  relation.  Patteson,J.  It 
has  been  held  that  the  admittance  has  relation  to  the  sur- 
render.] To  gain  a  settlement  by  estate  the  party  must  be 
irremovable  for  40  days.  The  grandfather  was  not  so,  as 
the  lord  might  have  removed  him  at  any  time.  The  admit- 
tance could  not,  by  relation,  make  the  party  to  have  been 
irremovable  during  an  antecedent  period. 

Blackbume,  and  Sir  O.  Lewin,  contrji.  The  question  is, 
whether  the  grandfather  had  such  an  interest  in  the  copyhold 
before  admittance,  as  would  prevent  the  overseers  from  re- 
moving him  from  the  possession  of  the  estate.  The  surren- 
der is  the  substantial  part  of  the  conveyance  of  copyhold  ; 
the  admittance  is  mere  form.  Every  act  done  by  the  sur- 
renderee after  surrender,  and  before  admittance,  is  valid, 
although  he  has  not  a  complete  legal  estate.  If  a  party  has 
merely  the  right  of  occupation,  he  is  irremovable.  In  Rex 
V.  BuUerton  {d),  the  party  from  whom  the  settlement  was 

(o)  Ante,S7.  (c)  2  Ves.  &  B.  337. 

(6)  2  Black.  Com.  147.  (d)  6  T.  R,  554. 
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derived  bad  been  in  possession  nearly  twenty  years.     Lord        1884. 
Kenyan,  C.  J.,  says,  *•  The  strict  rules  to  be  observed  on      tJP^^ 
trials  of  ejectments  ought  not  to  be  applied  to  settlement  «. 

cases.  After  such  a  length  of  possession  as  this,  perhaps  Xhrubcross. 
a  conveyance  may  be  presumed.'*  Before  admittance,  a 
demise  by  the  surrenderee  is  valid  (a).  If  he  has  such  an 
estate  as  will  support  a  demise  in  ejectment,  surely  he  has 
such  an  estate  as  would  prevent  the  overseers  from  removing 
him.  Nothing  was  required  to  clothe  the  party  with  the 
legal  estate,  except  a  formal  admittance.  He  might  have 
applied  to  this  Court  for  a  mandamus,  or  to  a  Court  of 
Equity,  and  might  have  compelled  the  lord  to  admit  him.  A 
cestui  que  trust,  who  resides  on  the  trust  estate  by  permis- 
sion of  the  trustee,  gains  a  settlement ;  Rex  v.  Holm,  East 
Waver  Quarter  {b).  In  Jshbrittle  v.  Wyky{c)  it  was  held, 
that  a  party  who  cannot  be  turned  out  of  possession  by 
ejectment,  is  not  removable  on  the  ground  of  chargeability. 
[ParkCf  J.  During  the  time  of  his  actual  occupation,  the 
grandfather  might  have  been  turned  out  of  possession  by 
the  heir  at  law.  I  think  you  will  find  that  a  copyholder, 
before  admittance,  has  no  e$tate  either  at  law  or  in  equity ; 
Rex  y.  WUion  {d).'\  The  heir  at  law  would  be  a  trustee  for 
the  devisee.  \Parke,  J.  That  is  the  question.  Liltledale,J. 
It  has  been  held  that  a  surrenderee,  before  admittance,  can- 
not devise.]  He  is  entitled  to  take  the  profits  of  the  estate. 
A  sole  next  of  kin  gains  a  settlement  by  residing  40  days 
upon  the  leasehold  estate  of  the  intestate,  although  during 
that  period  administration  be  not  taken  out ;  Rex  v.  Ifors- 
ley(e\  South  Sydenham  v.  Samerton{/), 

Lord  Denman,  C.  J. — ^This  case  is  to  me  clear  of  all 

(a)  That  is,  provided  an  admit-         (c)  1  Stra.  608. 

tance  has  taken  place  before  the  {d)  5  Mann.  &  Il^l.  140 ;  S,  C. 

time  at  which  the  validity  of  the  10  Barn.  &  Cress.  80. 

demise  is  to  be  determined.    See  (e)  8  East, 405. 

Scriven  on  Copjf holds,  vol.  i.  556,  (/)  Cas.  of  Set.  95,  cited  in 

and  the  cases  there  collected.  Bum's  Justice/' Poor — Settlement 

(b)  16  East,  127.  by  Estate." 

X2 
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1834.        doubt.    A  person  who  has  a  right  to  enjoy  an  estate  is  irre- 

^^'^^        movable.     This  man  had  a  right  to  enjoy  the  estate  against 

,,.  all  the  world.     He  therefore  gained  a  settlement  by  virtue 

Inhabitants  of  ^f  ^hg  interest  he  possessed. 
TnnuscROss.  *^ 

LiTTLEDALEy  J. — I  think  the  grandfather  had  a  sufficient 
estate  to  confer  a  settlement.  A  surrenderee  has  not  an 
equitable  estate.  He  cannot  devise  his  interest;  but  he  has 
an  equitable  interest  from  which  he  cannot  be  removed. 
After  admittance  he  would  be  entitled  lo  all  the  previous 
rents  and  profits  of  the  estate,  and  has  in  fact  a  substantial 
interest  from  which  he  cannot  be  removed  by  the  parish 
officers.  The  question  is  not  whether  he  was  removable 
by  the  customary  heir,  or  by  the  lord,  but  whether  he  was 
removable  by  the  parish  officers. 

Parke,  J. — Had  I  known  that  my  lord  was  about  to  ex- 
press his  opinion,  I  should  have  wished  for  time  to  consider 
this  question.  At  present  I  am  not  prepared  to  concur 
with  the  judgment  of  my  lord  and  my  brother  Littledale. 
The  first  question,  with  respect  to  the  evidence,  has  already 
been  disposed  of.  The  next  point  is,  whether  the  grand- 
father gained  a  settlement  by  estate ;  and  that  depends  on 
the  question,  whether  the  surrender  and  the  admittance, 
and  the  relation  of  the  admittance  to  the  surrender,  made 
the  party  irremovable.  It  appears  to  me  that  the  relation  of 
the  admittance  to  the  surrender  had  not  that  effect.  There 
is  no  doubt  that,  by  relation,  mesne  incumbrances  of  the 
surrenderor  will  be  avoided,  and  a  demise  in  ejectment  by 
the  surrenderee  will  be  supported.  But  it  will  not  render 
a  party  irremovable.  The  circumstance  of  the  subsequent 
admission  may  therefore  be  laid  out  of  the  question,  and 
the  case  comes  to  this,  whether  a  surrenderee,  before  ad- 
mittance, has  such  an  estate  as  renders  him  irremovable.  I 
think  he  has  not.  A  surrenderee,  before  admittance,  has 
neither  an  equitable  nor  a  legal  estate.    He  may  disclaim  {a) 

(a)  Such  disclaimer  may  be  by      aoor/,  4  Mann.  &  Ryl.  189 (tf),  and 
parol ;    Hex  v.  WilwHy  5  Mann.  &      191,  ii. 
Ryl.  140;  and  see  Small  v.  Mar^ 


EASTER  TERM,    IV  WILL.  IV.  289 

the  estate.     The  whole  right  he  has  is  to  compel  the  lord         1834. 
to  admit  him.      No  case  has  yet  gone  so  far  as  to  say  that 
a  person  who  has  neither  an  equitable  nor  a  legal  estate  «. 

gain,  a  .etUement  '^ItTlf 


Patteson,  J. — I  am  of  opinion  that  a  settlement  was 
gained^  but  not  on  the  ground  that  the  devisee  of  copyholds, 
before  admittance,  has  an  equiiabk  estate^  for  he  has  neither 
an  equitable  nor  a  legal  estate.  The  principle  of  Rex  v. 
Holm,  East  Waver  (Quarter,  appears  to  be  this,  that 
wherever  a  party  resides  for  40  days  on  an  estate  of  which 
he  could  compel  the  conveyance^  he  gains  a  settlement.  The 
devisee  in  this  case  could  compel  the  lord  to  admit  him,  and 
has  a  species  of  an  equitable  interest ^  and  therefore  he  gained 
a  settlement.  In  Rex  v.  Holm,  East  Waver  Quarter,  an 
estate  was  devised  to  trustees  in  trust,  to  be  let  during  the 
life  of  the  testator's  daughter,  and  to  pay  her  the  rents,  de- 
ducting expences.  She,  being  merely  a  cestui  que  trust, 
resided  on  the  estate  by  the  permission  of  the  trustees,  and 
it  was  held  that  she  gained  a  settlement.  That  seems  to 
go  further  than  this  case. 

Order  of  Sessions  quashed. 


The  King  v.  The  Inhabitants  of  Quainton. 

Upon  an  appeal  against  an  order,  whereby  James  Friday  The  premiuni 

Carter,  and  his  wife  and  child,  were   removed  from  St.  Jjeshijww"' 

Jame^'j^,  Clerkenwell,  Middlesex,  to  Quainton,  in  the  county  paid  by  the 

of  Bucks,  the  Court  of  Quarter  Sessions   con6rmed  the  charitable 

order,  subject  to  the  opinion  of  this  Court  on  the  follow-  fund-    O"  ^h® 

•^  ^  day  of  the 

mg  case :  binding,  the 

21  October,  1820.  By  indenture  of  this  date,  the  pauper,  "PP^^^j^'^^^ 

•/.  F.  Carter,  being  a  poor  boy  and  a  settled  inhabitant  of  n  suit  of  clothes 

by  the  parish 
officers  in  contemplation  of  the  binding,  but  without  any  express  stipulation  to  that  effect: 
Held,  that  this  was  not  an  exuensc  within  56  Geo,  3,  c.  139,  sect.  1 1,  malcing  requisite 
the  assent  of  two  justices  to  the  indenture. 
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1834.        QuaintoUy  was  by  the  trustees  of  a  charity,  established  under 
W**J^      the  will  of  the  late  Dowager  Lady  Say  and  Sele^  for  placing 
V.  out  poor  boys  of  Swanbourne  apprentices,  bound  as  an  ap- 

^  QuAiHTOii^'^  prentice,  with  a  premium  of  20/.,  to  TAoma^  Girter,  of  Swan- 
bourne,  Bucks^  butcher,  for  seven  years.  He  served  as  an 
apprentice  under  that  indenture  so  as  to  gain  a  settlement 
in  Swanbourne,  if  the  indenture  was  valid.  The  whole  of 
the  premium  was  paid  out  of  the  charity  fund,  and  no  other 
premium  or  consideration  was  paid  to  the  roaster  from  any 
other  source.  The  costs  of  the  indenture  were  paid  by  the 
master  out  of  the  premium,  but  on  the  20th  October,  18W, 
the  day  before  the  binding,  the  pauper  was  provided  with 
a  full  new  suit  of  clothes  by  the  parish  officers  of  Quainton, 
which  were  paid  for  out  of  the  public  parochial  funds,  by 
one  of  the  churchwardens,  to  the  tradesmen  from  whom  the 
different  articles  were  purchased,  which  would  not  have 
been  given  to  the  pauper  at  that  time,  but  in  prospect 
of  his  being  so  bound  apprentice,  though  no  stipulation  to 
that  effect  was  made  by  or  with  the  master.  The  indenture 
of  apprenticeship  had  not  the  sanction  or  signature  of  any 
justices  of  the  peace.  By  56  Geo.  S,  c.  139»  s.  11,  after 
reciting  that  the  salutary  provisions  of  43  Eliz.  c.  5,  were 
frequently  evaded  in  the  binding  out  of  poor  children,  and 
the  premium  of  apprenticeship,  or  a  part  thereof,  was  clan- 
destinely provided  by  parish  officers,  who  were  thus  enabled 
to  bind  out  such  poor  children  without  the  sanction  of  jus- 
tices of  the  peace,  it  was  enacted,  that  no  indenture  of  ap- 
prenticeship, by  reason  of  which  any  expense  whatever 
should  at  any  time  be  incurred  by  the  public  parochial  funds, 
should  be  valid  and  effectual,  unless  approved  of  by  two  jus- 
tices of  the  peace,  under  their  hands  and  seals,  according  to 
the  provisions  of  the  former  act  and  of  that  act.  If,  therefore, 
the  Court  of  K.  B.  shall  be  of  opinion  that  there  is  in  this 
transaction  such  an  incurring  of  expense,  by  the  public 
parochial  funds,  as  was  contemplated  by  the  statute,  the 
order  of  sessions  to  be  confirmed,  if  otherwise,  to  be 
quashed. 
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Bodkin,  in  support  of  the  order  of  sessions.     In  Rex  v.         1834. 
Maitishall  (a),  before    the  execution  of  die  indenture  of 
apprenticeship,  the  master  said  that  the  apprentice  should 
have  better  clothes  before  he  took  him.     The  apprentice  Injjabitants  of 

•  •11  ^1  t  1  .  QUAIHTON. 

applied  to  toe  overseers  of  the  poor,  who  agreed  to  give 
him  2/.  on  the  execution  of  the  indenture,  for  the  purpose 
of  buying  clothes,  which  they  accordingly  did.  It  was 
held,  that  the  money  so  paid  was  an  expense  incurred  by 
reason  of  an  indenture  of  apprenticeship,  within  56  Geo.  3, 
c.  159*  s.  11.  This  case  is  within  the  mischief  intended  to 
be  prevented  by  the  act.  [ParkCy  J.  In  Rex  v.  MattUhaU 
the  buying  of  the  clothes  was  part  of  the  consideration. 
In  Rex  V.  St.  Peter,  Hereford{b),  it  was  held,  that  the  act 
extended  only  to  cases  where  the  execution  of  die  indenture 
is  <lirectly  or  indirectly  obtained  by  parish  officers.]  Rex 
V.  BItUiishaU  shews  that  the  Court  will  give  a  liberal  con- 
struction to  the  act.  [Parke,  J.  The  overseers  had  nothing 
to  do  with  the  binding,  directly  or  indirectly.]  It  cannot  be 
contended  that  the  money  for  the  clothes  was  any  part  of 
the  consideration  of  the  binding,  but  the  words  of  die  sec- 
tion are  sufficiently  large  to  include  this  case.  The  words 
are,  **  any  expense  whatever  incurred  by  the  public  paro- 
chial funds."  It  is  expressly  found  in  this  case,  that  an 
expense  was  incurred  by  the  public  parochial  funds. 

Tbe  Court,  without  callmg  upon  Adolphus,  who  was 
to  have  argued  on  the  odier  side,  quashed  the  order. 

Order  of  Sessions  quashed. 


^  <a)  S  Mann.  &  EyL  386;  8         (6)  1  Bam.  &  Adol.  916. 
Bam.  &  CrcsBw.  733. 
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The  King  v.  The  Inhabitants  of  Banbury. 

B.  whTunder-  UPON  appeal^  an  order  whereby  the  wife  and  children  of 
lets  to  C.  In  Francis  Taylor  were  removed  from  Farnborough  to  Ban- 
both  terms  it  ^^Uf  wa«  confirmed,  subject  to  the  opinion  of  this  Court 
IS  agreed  be-     yp^i,  ti,e  foHowinz  case : 

tween  A*  and 

£.,that£.*8  A  little  before  Lady-day,   1831^  Taylor  took  a  house  m 

colw^^Md*"    Banbury  of  Joseph   Ward  for  one  year,  commencing  at 

between  A,       Lady-day,  1831,  at  the  rent  of  £0/.       Ward  was  himself  a 

shall  hold^n-'  V^^^Y  tenant  of  the  house,  which  he  let  to  Taylor,  under 

der  J.fora       William  Cawley,  from  Lady-day  to  Lady-day,  at  the  same 

This  arrange-    ^^^^  ^^  ^^'*     Taylor  entered  into  the  house  at  Lady-day, 

raentenuresas  jssi,  and  at  Michaelmas,   1831,  paid  half  a  year's  rent  to 

a  surrender  .  . 

from  B.  to  ij.,  Ward.     Shortly  after  Michaelmas,  1831,  it  was  verbally 

mise^W  J!"  ^P^^^  between  IVard  aud  Cawley   that  Ward^s  tenancy 

to  C.  under  Cawley  should  be  put  an  end  to,  and  Ward  released 

house  for  a       ^^^^  further  liability  in  respect  of  such  tenancy ;  and  after- 

>ear  at  20/.  to  wards  it  was  verbally  agreed  between  Cawley  and  Taylor j 
S»     B,  under-  -^     »  ^  v  «x 

lets  for  a  year   ^h^t  Cawley  should  accept  Taylor  as  his  tenant  of  the  pre- 

rent  10*0™^  mises  from  year  to  year,  commencing  from  Michaelmas, 
who  occupies  1831,  at  the  same  rent  of  20/.,  and  upon  the  same  terms  in 
who?e  year.  Other  respects  as  before.  Taylor  occupied  the  house  with- 
in the  middle  out  interruption,  from  the  time  of  his  entry  at  Lady-day, 
surrendera^o  JI831,  until  shortly  after  Lady-day,  1832,  when  he  went  oflF 
^.,whoaccept»  jq  America  without  having  paid  any  rent,  except  the  half- 
mediate  tenant  year's  rent  paid  to  Ward.     His  wife  and  children  were  left 

demist  from  ^^  ^^^  ^°  *®  '*^"*®-  ^"®  ^^**^**  ^^^^  ^^  Taylor's  fumi- 
year  to  year      ture,  and  on  the  24th  September^   1832,  sold  a  part  of  it 

C.  gains'  no  '  ^^^  V^^^  Cawley  10/.,  the  half-year's  rent  due  at  the  Lady- 
settlement  un-  <lay  previous.  This  was  done  to  avoid  a  distress,  and 
c.  18.       *   '    >ivithout  the  authority  of  Taylor.     Taylor's  wife  and  chil- 

Semble,  that  ^,.gu  jgft  jfje  house  between  Lady-day   and  Michaelmas 

payment  of  -^       ./ 

rent  by  ^.  the    1832. 

gSs  of  al^fo       ^^^  question  for  the  Court  is,  whether  Taylor  gained  a 

prevent  a  dis-   ^settlement  in  Banbury. 

tress  for  rent 

due  from  B»,  i&  a  good  payment  of  rent  by  B.  within  1  Will.  4,  c.  18. 
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Af.   D.   Hill  and  R,  Hayes^   in  support  of  the  order        i834. 
of  sessions.     The  requisites  of  the  statutes  6  Geo,  4,  c.  57,      ^-*^'^**^ 
and    1   Will.  4,    c.  18,  have  been  complied   with.      It  is  ^^ 

found  that  the  pauper  occupied  a  house  under  a  yearly  Inhabitants  of 
hiring,  for  twelve  months.  One  half-year's  rent  was  paid 
by  him,  and  the  other  half  out  of  the  proceeds  of  his  pro-  ^^^j""*"^"^ 
perty.  The  only  fair  and  useful  construction  of  the  stat. 
1  WilL  4,  is,  that  it  requires  that  the  rent  shall  be  paid  out 
of  the  pauper's  funds.  It  may  be  contended  that  there  was  Surrender  of 
a  surrender  to  Cawley.  There  was  no  surrender  to  satisfy  ^®"**"^y- 
the  statute  of  frauds.  Nothing  more  took  place  than  a  con- 
versation between  TVar^I  and  Catr/c;^.  It  would  be  giving 
the  statute  a  very  limited  and  narrow  construction  to  hold 
that  the  rent  must  actually  be  paid  by  the  party  hiring  the 
tenement.  [Parkey  J.  The  objection  here  is,  that  the  Occapation 
tenement  must  be  occupied  one  whole  year  under  one  yearly  Je^r  oneh^ir?nc. 
hiring].  The  object  the  legislature  had  in  view  in  enacting 
the  6  Geo.  4,  and  1  WilL  4,  was,  that  no  person  should 
gain  a  settlement  who  was  not  trusted  with  a  house  of  the 
value  of  10/.  yearly.  In  Rex  v.  Tadcaster{q)  there  was  a 
hiring  of  two  different  tenements,  yet  the  party  was  held  to 
have  gained  a  settlement.  This  case  shews  that  this  Court 
will  put  a  liberal  construction  on  the  act  of  1  WilL  4.  The 
statutes  upon  this  subject  have  been  very  loosely  worded, 
and  the  Court  has  construed  them  liberally.  By  the  5{i 
Geo.  3,  c.  50,  it  was  enacted  that  no  person  should  gain  a 
settlement  by  reason  of  his  or  her  dwelling  for  forty  days 
in  any  tenement  rented  by  such  person.  It  was  held  in  Rex 
V.  Nor/A  Collingham  (6),  that  a  very  liberal  construction  was 
to  be  put  on  that  act.  In  Rex  v.  Stow{c)  it  was  held, 
that  an  occupation  might  be  connected  so  as  to  make  an 
occupation  for  one  whole  year,  within  the  meaning  of  59 
Geo.  3,  c.  50.  That  is  precisely  this  case,  and  the  question 
then  is,  whether  the  6  Geo.  4,  which  is  followed  by  1  Will.  4, 

(a)  Ante,  vol.  i.  466;  4  Barn.  &      &  jCressw.  578. 
Adol.  703.  (c)  6  Dowl. &  R^l.  110 ;  4  Barn. 

(6)  2  Dowl.  &  Ryl.  743 ;  1  Barn.      &  Cressw.  87. 
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18S4.        has  made  any  difference.     IParkef  J.    They  have  done 
rpT^O^       that  which  tiie  legislature  intended  to  provide  agaiost.     If 
V.  it  had  been  intended  that  the  occupation  and  payment  for 

Bambury.  ***  *®'"™  ^^^^^  ^^  suflScient,  without  reference  to  the  hiring, 
it  would  have  been  easy  to  have  said  so].  The  6  Geo.  4 
leaves  out  the  words  **  occupied  by  the  party  hiring  the 
same/'  which  are  supplied  by  1  fVilL  4.  If  different  hirings 
of  different  tenements  may  be  connected,  surely  different 
hirings  of  the  same  tenement  may.  If  having  an  interest 
in  the  premises  for  a  year  and  being  trusted  by  one  person 
gains  a  settlement,  much  more  should  an  interest  for  a  year 
and  a  half^  and  credit  given  by  two  different  landlords,  be 
sufficient*  If  it  be  held  otherwise,  any  modification  of  the 
tenancy  will  destroy  the  settlement*  Suppose  the  landloid 
give  his  tenant  notice  to  quit  at  the  end  of  the  year,  and  the 
tenant  agrees  to  pay  higher  rent  and  continues  in  occupation, 
would  he  not  gain  a  settlement?  The  word  '^  such"  in  1 
n^ill.  4,  c.  18,  is  a  word  of  description,  not  of  reference. 


Surrender  of 
tenancy. 


Occupation 
for  a  year  un- 
der one  hiring. 


Afnos  and  Waddin^on,  contriL  There  was  a  surrender 
fay  die  pauper  of  his  tenancy  under  Ward,  and  a  new  term 
taken  by  him  from  Cawleyj  and  under  neither  of  these 
hirings  was  (here  an  occupation  for  a  year.  The  pauper, 
therefore,  dad  not  gain  a  settlement.  Thawuis  v.  Cook  (a) 
shows  that  what  took  place  between  the  parties  in  this  case 
amounted  to  a  surrender.  The  mconvenience  of  that  which 
was  determined  in  Rex  v.  Stow  (b)  was  felt  by  tke  l^isla- 
t«i«,  and  to  remedy  this  the  act  of  6  Geo.  4  was  passed.  In 
Rex  v.  Stom,  Abbott^  C.  J.,  says,  ^'  It  has  been  contended, 
that  the  legislature  must  have  meant  the  luring,  occapi^on, 
and  payment  to  be  for  the  same  year.  If  that  bad  been 
their  intention,  it  would  have  been  easy  to  say  that  the  oc* 
cupalion  and  payment  should  he  for  nicA  term.''  These 
latter  words  are  inserted  in  1  Will.  4.  The  intention  of  the 
legislature,  in  passing  1  Wilh  4,  was,  that  there  should  be 


(a)  2  Barn,  k  Alders.  119. 


(6)  Ant€^  293. 


£AST£li  TERM,    IV  WILL.  IV.  295 

such  an  occupation  of  the  tenement  as  could  not  be  easily         t834. 


misreiMresented.     Res  ▼.  iadcaster  and  Res  v.  Ormesby(a)k     _    ,, 

....         .     .  .  ^     ^    ,  ,  1      1        The  KiKO 

are  not  M^ithm  the  mischief  of  the  statute,  and  are  clearly  «. 

distinguishable  from  the  present  case.     In  Rex  v.Tadcaster  I^«bitaiittof 

there  was  an  occupation  for  a  year  under  the  yearly  hiring, 

although  the  tenements  were  separate.     In  Rex  v.  OrmesiHf 

the  tenements  were  taken  at  one  time,  and  occupied  for  a 

year,  although  the  period  of  holding  each  was  diflferent. 

LiTTL£DALE,  J  (&)• — The  I  WtU.  4,  c.  18,  after  reciting 
the  provisions  of  6  Geo.  4,  c.  57,  enacts,  ^'  that  no  person 
shall  acquire  a  setdentent  in  any  parish  or  township  main- 
taining its  own  poor,  by  or  by  reason  of  such  yeaily  hiring 
of  a  dwelling-house  or  building*  or  of  land,  or  of  both,  as 
in  the  said  act  expressed,  unless  such  house  or  building,  or 
land,  shall  be  actually  oocu{Med  under  such  yearly  hiring  in 
(he  same  pariah  or  township^  by  the  person  hiring  the  same 
for  the  term  of  one  whole  year  at  the  least,  and  unless  the 
rent  for  the  same,  to  the  amount  of  10/.  at  the  least,  shall  be 
paid  by  the  person  hiiing  the  same."     I  am  sorry  to  have 
recourse  to  refinements  and  subtleties  in  settlement  cases, 
but  I  think  we  are  bound  to  see  whether  the  words  of  the 
l^ialature  have  been  satisfied.    There  has  been  a  hiring  of 
a  tenement  in  this  case^  and  the  question  is,  whether  Ta^hr 
occupied  the  premises  ^*  nnder  snch  yeariy  hiring/'    This 
raises  the  question  whe^er  what  took  piace  between  the 
parties  »»ounted  to  a  surrender  of  the  term  demised  by 
Ward  to  Taylor,     It  appears  to  me  that  the  arrangement 
did  amount  to  a  surrender,  and  that  Tayk^  being  tenant  to 
Ward  thereby  became  t&MeoX  to  Cawley.    Stibstantially  it 
is  the  same  as  if  Ward^  being  seised  in  fee,  had  conteyed  to 
Cowley f  and  on  a  commnnioation  between  the  parties  Tay- 
lor koA  surrendered  his  old  term  and  tak^i  a  new  term. 
Under  the  hiring  by  Taylor  from  CamUy,  there  was  not  an 
occupation  for  a  year,  and  the  act  requires  that  the  party 
should  occupy  under  one  hiring  for  a  year.     In  Rex  v.  Tad' 

(a)  AntCy  vol.  i.  27. 

(6)  Lord  Denman,  C.  J.,  was  at  the  Privy  Council. 
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1834.        easier  there  was  an  occupation  for  a  year  of  different  tene- 

^^"^^^^^       meuts  under  several  hirinss.     That  case  has^  in  my  opinion^ 
The  King  •.    r  i. 

^^  gone  quite  far  enough. 

Inhabitants  of 
Bambury. 

Parke,  J. — I  am  of  the  same  opinion;  and  I  have  not 

felt  any  doubt  from  the  commencement  of  the  argument. 
I  do  not,  however,  feel  certain  that  we  shall  by  this  decision 
effect  the  intention  of  the  legislature.  The  Court,  in  con- 
struing acts  of  parliament,  has  guided  itself  by  this  rule, 
to  put  such  a  construction  upon  the  act  as  the  words  ex- 
press, unless  that  construction  would  lead  to  some  manifest 
absurdity  or  incongruity  to  be  collected  from  the  act.  In 
Rex  V.  Tadcastevy  to  avoid  an  incongruity,  the  Court  gave  a 
latitude  of  construction  to  the  act  of  i  Will.  4.  Probably 
we  went  as  far  as  we  ought  to  have  gone  in  coming  to  that 
conclusion,  and  I  am  not  prepared  to  go  further.  This 
case  differs  from  that.  In  Rex  v.  Tadcaster  there  was  a 
hiring  of  two  tenements  for  the  entire  year,  and  each  was 
occupied  by  the  tenant  for  the  full  period  of  a  year.  The 
words  of  the  statute  were  satisfied  in  other  respects.  In 
this  case  we  should  go  further  than  the  decision  in  Rex  v. 
Tadcaster^  if  we  were  to  hold  that  a  settlement  was 
gained,  because  we  should  decide  that  it  was  unneces- 
sary to  occupy  the  tenement  for  one  whole  year  under  the 
yearly  hiring.  The  obvious  meaning  of  the  statute  is,  that 
there  is  to  be  a  yearly  hiring  of  the  tenement,  and  an  occu- 
pation for  the  term  of  one  whole  year  under  such  hiring. 
If  that  construction  be  put  upon  the  act  no  settlement  is 
gained  here.  The  surrender  of  the  mesne  landlord  could 
not  put  an  end  to  Taylor's  tenancy.  But  what  took  place 
here  enured  as  a  surrender  of  the  original  term,^  and  created 
a  new  tenancy  for  another  year,  under  which  the  pau- 
per occupied  less  than  a  year.  The  words  of  the  statute, 
according  to  their  ordinary  meaning,  have  not  been  satisfied. 
I  do  not  see  any  manifest  absurdity  in  adhering  to  them. 

Patteson,  J. — The  rule  of  construction  has  been  very 
correctly  laid  down   by  my  brother  Parke,     I  think  the 


EASTER  TERM,  IV  WILL.  IV.  297 

words  as  plain  as  any  words  I  ever  read  in  my  life.    They         1834. 
are  "  occupied  under  such  yearly  hiring  by  the  person  hiring     ^!^^C^ 

1  tf       rwii  t  1111  TllC  K.INO 

the  same.      There  can  be  no  doubt  that  the  occupation  v. 

must  be  under  the  same  hiring,  and  for  a  year  of  the  hiring.  ^"b^^'JJ^^*  ^^ 
Rex  V.  Stow  was  decided  expressly  on  the  ground  of  the 
absence  of  the  words  that  are  inserted  in  this  act.  In  Rex 
V.  Tadcaster  some  violence  was  done  to  the  words  of  the 
act,  because  it  was  held  that  the  word  '^  hiring"  in  the  sin- 
gular number  might  be  considered  as  if  it  had  been  in  the 
plural.  I  rather  think  also  that  in  that  case  some  violence 
was  done  to  the  intention  of  the  legislature ;  yet  if  it  was 
not  distinguishable  from  this  case  I  should  hold  myself 
bound  by  it.  But  1  think  it  is  clearly  distinguishable,  for 
the  reasons  which  have  already  been  given. 

Order  of  Sessions  quashed. 


The  King  v.  The  Inhabitants  of  Gwinear. 

On  appeal,  an  order  whereby  Philip  Rule,  his  wife  and  a  parish  ap- 

children,  were  removed   from  Gwinear  to  Camborne,  in  Pf^n^'celeft 

'  ^  'his  roaster  and 

Cornwall,  was  confirmed,  subject  to  the  following  case:        went  to  IWe 

Rule  the  elder,  the  father  of  Philip,  was,  on  the  1st  day  j^  another 

of  June,  1789,  duly  bound   by  the  parish  officers  of  St.  parish,  work- 

Erth  to  Richard  Tredinnick,  of  the  same  parish,  farmer,  father  in  the 

till  twenty-one,  as  an  apprentice  in  husbandry.     The  ap-  **^VI*^l  ^^ 

prentice  lived  with  his  master  some  years  in  St.  Erth,  and  lately  worked 

served  him  in  husbandry  until  he  became  reduced  in  cir-  ^^^  The'mas- 

cumstances  and  worked  at  the  mines,  employing  his  ap-  ter  having 

prentice  in  the  same  work.     The  master  then  removed  to  nj^renuce,^ 

the   parish  of  Phillack,  taking  the  apprentice  with  him.  ^reed  witli 
'^  o  .^  r  jjjg  father  in 

May,  to  deliver  up  the  indenture  upon  payment  of  four  guineas  in  August.  Tlie  apprendce 
continued  with  his  father  working  at  the  same  trade  until  August,  when  the  indenture 
was  delivered  up  and  the  money  paid.  Held,  that  there  was  at  all  events  no  dissolution 
of  the  apprenticeship  until  August  (if  then),  and  that  the  service  by  the  apprentice  with 
the  father  was  referable  to  the  mdenture,  and  that  the  apprentice  gained  a  setdement  in 
the  parish  in  which  he  resided  with  his  father. 

Whether  a  parish  apprentice  under  age  is  capable  of  assenting  to  the  ciuiceUatioii  of 
his  indenture  of  apprenticeship,  quare. 
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1834.        Whilst  there,  and  about  two  years  before  the  expiration  of 
"^-^^^^      the  apprenticeship,  a  dispute  having  arisen  between  the 
9,  mistress  and  the  apprentice,  the  latter  told  his  mistress  that 

InhabUancs  of  hq  would  leave  the  place,  and  never  return  to  it ;  and  ac- 
cordingly he  left  it  immediately,  without  the  consent  of  his 
master,  and  never  returned,  but  went  to  live  with  his  pa- 
rents in  Camborne,  where  they  occupied  a  small  cottage  at 
60s.  a  year,  his  father  working  as  a  labouring  miner  in 
Hirland  mine*     During  the  time  the  apprentice  lived  in 
Phillack,  his  master  worked  at  this  mine,  where  the  ap- 
prentice worked  with  him ;  and  after  he  had  left  his  master 
he  continued  to  work  at  the  same  mine  under  his  father. 
Tredinnick,  a  few  days  after  the  apprentice  had  left  him, 
found  him  working  for  his  father  in  Hirland  mine,  and  told 
his  father  that  if  he  kept  the  apprentice,  he  {Tredinnick) 
would  lake  up  his  wages.     The  father  replied  that  he  did 
not  wish  to  keep  the  boy,  but  that  he  would  not  go  back. 
It  was  then  agreed  that  the  boy  should  be  given  up  to  the 
father  in  consideration  of  four  guineas,  to  be  paid  on  the 
next  mine  pay  day,  for  the  ores  on  which  the  father  and 
son  were   then  working.     The  agreement  was  made  in 
May,  and  the  money  was   accordingly  paid  on  the  next 
mine  pay  day,  on  the  l6th  of  August  following,  when  the 
indenture  was  delivered  up  by  Tredinnick  to  the  father. 
From  the  time  when  the  apprentice  left  Tredimnck,  he, 
with  his  master's  knowledge,  lived  in  Camborne  with  his 
father,  who  received  all  the  wages  which  he  earned  at  the 
mine,  supplying  him   with   meat  and  clothes    and  other 
necessaries,  in  the  same  manner  as  he  did  the  rest  of  his 
children  who  lived  with  him.    After  the  apprentice  became 
of  age,  he  received  his  own  wages,  and  the  father  then  de- 
livered up  the  indenture  to  him. 

The  question  for  the  consideration  of  the  Court  is,  whe- 
ther the  pauper  was  settled  in  Camborne. 

Auitin  and  M.  Praed,  in  support  of  the  order  of  ses- 
sions.   The  pauper's  settlement  was  not  in  Camborne ;  for, 
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in  the  first  placei  the  indenture  was  put  an  end  to ;  and 
.secondly^  supposing  that  the  indenture  was  not  put  an  end 
to,  there  was  no  service  under  it. 

I.  The  indenture  was  delivered  up  to  the  father ;  and  Inhabitonta  of 
Rex  V.  Si.  Maiy,  Kattendar  (a)  shews,  that  by  the  delivery 

of  the  indenture  to  the  father,  it  is  cancelled.  Rex  v, 
Weddingion  (6)  is  to  the  same  effect.  The  test  by  which 
to  ascertain  whether  the  indenture  is  cancelled,  according 
to  Rex  v.  HarbertoH  {c\  is  to  consider  whether  the  master 
can  support  an  action,  on  the  indenture,  against  the  appren« 
tice  for  not  serving.  It  may  be  contended  that  as  the 
money  to  be  given  to  the  master  was  not  paid  until  August, 
the  indenture  continued  in  force  until  that  period,  and  that 
consequently  there  was  a  service  of  forty  days  in  Camborne 
under  the  apprenticeship.  It  is  submitted,  howeveri  that 
the  indenture  was  put  an  end  to  when  the  agreement  was 
entered  into. 

II.  Whether  the  indenture  was  put  an  end  to  or  not, 
there  was  no  service  under  it  in  Camborne.  It  was  laid 
down  in  Rex  v.  Unkinhome  (d)  that  the  service  must  be 
referable  to  the  indenture  and  in  furtherance  of  its  object. 
The  object  of  an  apprenticeship  is  twofold — the  teaching 
of  the  apprentice  and  the  service  of  the  master.  The 
mode  in  which  the  pauper  lived  with  his  father  is  referable 
to  neither  of  these  objects.  The  pauper  lived  like  the  rest 
of  the  children,  working  in  the  mines.  Rex  v.  Banbury  (e) 
is  distinguishable  from  the  present  case;  for  there  the 
second  master  was  of  the  same  trade  as  that  of  the  first  at 
the  time  of  the  binding. 

CrowdeTf  contrA.  Here  was  either  no  dissolution  of  the 
apprenticeship,  or  if  there  was,  it  did  not  take  place  until 
the  l6th  of  August,  when  there  had  been  a  residence  of 
forty  days  under  the  apprenticeship. 

{a)  Burr.  Sett  Cases,  274.  (d)  S  Bam.  k  Adoh  418. 

(b)  Ibid.  766.  (e)  AntCy  vol.  ii.  105. 

(c)  1  T.  R.  139. 
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1834.  In  Rex  V.  Austrey  {a\  it  was  held  that  an  infant  parish 

The  King     ^PP^entice  could  not  dissolve  the  apprenticeship  with  the 

y.  consent  of  the  master.     In  this  case  the  boy  could  not» 

GwiN  "ar.**   being  an  infant,  consent  to  the  dissolution.     In  Rex  v. 

First  point  Harberton  the  apprentice,  at  the  time  of  the  dissolution, 
was  of  age.  In  Rex  v.  Austrey^  the  master,  when  the  pau- 
per was  under  age,  agreed  for  forty  shillings  to  discharge 
him  from  his  apprenticeship.  The  pauper  paid  the  money, 
and  the  indenture  was  delivered  up  to  him.  He  then  hired 
himself,  and  served  a  year  as  a  servant  in  another  parish. 
The  Court  held,  that  as  the  apprentice  was  under  age,  he 
could  not  give  any  valid  consent ;  and  as  he  could  give  no 
valid  consent,  his  subsequent  service  could  not  be  con- 
sidered as  performed  by  his  master's  leave.  That  is  pre- 
cisely this  case. 

Second  point.  But,  assuming  that  there  was  a  dissolution,  that  did  not 
take  place  until  the  ]6th  of  August.  The  agreement  was 
conditional  only.  If  the  sum  agreed  upon  had  not  been 
paid,  the  apprentice  could  not  have  said  that  the  contract 
of  apprenticeship  was  avoided.  Giving  the  agreement  its 
utmost  extent,  it  is  clearly  conditional,  and  the  master  pre- 
served his  control  over  the  apprentice  up  to  the  l6tb  of 
August.  Rex  V.  Chipping  Warden  (b)  shews  also  that  the 
service  with  the  father  may  be  considered  as  service  under 
the  indenture.  Lex  v.  Shebbear  (c)  shews  that  if  the  con* 
sideration  for  dissolving  the  apprenticeship  be  not  paid,  it 
continues  in  force.  The  intention  of  the  parties  was  not 
to  dissolve  the  apprenticeship,  but  to  transfer  the  indeu* 
tures.  This  oc<mrred  before  the  ^6  Geo,  3,  c.  130^  .  If  the 
transaction  had  taken  place  after  the  56  Geo.  3,  it  would 
have  been  necessary  to  have  transferred  the  indenture  in 
the  particular  manner  directed  by  that  act.  Treating  this 
as  a  case  of  a  transfer  of  the  apprentice.  Rex  v.  LinMn* 
home  and  Rex  v.  Banbury  do  not  apply.     This  comes 

(a)  Burii  Sett.  Cases,  441.  (c)  1  East,  73. 

(6)  8  T.  R.  108. 
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within  that  class  of  cases  in  which  the  apprentice  serves         1834. 
another  m^aster  with  the  consent  of  the  first.     Upon  this       ^"^^"^"^^ 
part  of  the  case.  Rex  v.  Chipping  Warden  is  precisely  in  ^. 

point.  In  Rex  v.  Barleston  (a)  a  parish  apprentice  was  In!j«^l»iian^s  of 
assigned  by  his  original  master  to  J.  S.,  by  an  instrument 
in  writing,  but  there  was  no  assent  of  two  magistrates; 
and  it  was  held,  that  though  this  was  not  a  lawful  assign- 
ment under  32  Geo.  3,  c.  57,  it  was  sufficient  to  shew  the 
consent  of  the  first  master  that  the  apprentice  should  serve 
J.  S.f  and  that  consequently  the  service  with  J.  <S.  was  a 
good  service  under  the  indenture.  It  cannot  be  objected 
that  the  service  under  the  father  was  not  a  service  under 
the  indenture,  on  account  of  the  nature  of  the  employment, 
as  the  original  master  had  himself  employed  the  apprentice 
in  mining. 

LiTTLEDALE,  J.(6) — There  was  no  dissolution  of  the 
contract  of  apprenticeship,  at  all  events,  before  the  month 
of  August.  All  that  occurred  before  is  merely  agree- 
ment. If  the  four  pounds  had  not  been  paid,  it  was  not 
the  intention  that  the  indenture  should  be  given  up.  Rex 
V.  Chipping  Warden  is  in  point.  It  is  not  very  material  to 
consider  whether  there  was  a  dissolution  afterwards.  I 
have  no  doubt  that  in  May  the  pauper  was  working  with 
his  father  under  the  apprenticeship.  He  was  originally 
bound  to  work  in  husbandry,  but  afterwards,  the  master's 
circumstances  being  reduced,  he  worked  as  a  miner,  and 
the  apprentice  worked  with  his  master  as  such.  His  father 
worked  at  the  same  business.  It  appears  to  me,  therefore, 
that  up  to  the  l6th  August  the  son  was  working  with  the 
father  under  the  indenture. 

Parke,  J. — I  doubt  very  much  whether  the  parties  ever 
contemplated  any  dissolution,  and  whether  it  was  not  in- 
tended that  there  should  be  a  mere  transfer.     Supposing  a 

(a)  5  BarD.&  Alders.  780. 
(fr)  Lord  DenmffR,  C.  J.,  was  at  the  Privy  Council. 
VOL.  III.  Y 


302  CASES  IN  THE  KINO's  B£NCH> 

1834.        dissolution  to  have  been  intended,  I  question  very  much 

*'^*^^^*-^      whether  it  was  competent  to  the  son  and  fatlier  to  put  an 

The  Kino  ,  .       •    ,  t         i  .        '     Ti.  .  v 

V.  end   to   the   indenture.      It  rather  appears  to  me  that  it 

Inhabitants  of  ^^g  n^j  competent  to  them ;  and  if  that  be  so,  the  inden- 
ture  could  not  have  been  put  an  end  to.  But,  supposing 
that  it  was  competent  to  them  to  do  so,  I  am  quite  clear 
that  the  indenture  was  not  put  an  end  to  till  the  money  was 
paid  according  to  the  agreement.  Until  then  I  think  the 
agreement  was  only  executory.  It  was  clearly  not  consi- 
dered as  operating  on  the  indenture  till  the  money  was  paid. 
Upon  the  first  supposition,  it  is  perfectly  clear  there  was  a 
residence  up  to  August  under  the  indenture;  and  sup* 
posing  that  there  was  a  dissolution  in  August,  there  was 
sufficient  residence  to  gain  a  settlement  before  that  time. 
The  pauper  had  worked  at  the  mine  for  his  master,  and 
then  proceeded  to  work  there  for  his  father.  It  seems 
to  be  implied  in  the  agreement  that  he  is  to  continue  to 
work  in  the  same  way  as  he  had  done  for  his  master.  A 
settlement,  I  therefore  think,  was  gained. 

Patteson,  J. — I  am  of  opinion  that  there  was  a  service 
between  May  and  August  under  the  indenture,  whilst  the 
boy  was  living  with  his  father.  If  the  money  had  not  been 
paid,  the  master  might  have  compelled  the  boy  to  return. 
I  do  not  think  it  was  the  intention  to  put  an  end  to  the 
indentures.  Rex  v.  Harberton  would  appear  at  first  sight 
to  favour  the  supposition  that  an  infant  parish  apprentice 
maj^  put  an  end  to  the  apprenticeship;  but  upon  looking 
into  the  case,  it  appears  that  the  apprentice  left  his  master 
within  a  month  of  twenty-one,  and  returned  seven  months 
after,  and  then  procured  the  receipt ;  so  that  he  was  of  age 
when  the  agreement  was  made.  In  this  case,  when  the 
agreement  was  made  the  apprentice  was  not  of  age. 

Order  of  Sessions  quashed. 
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1834. 

The  King  v.  The  Inhabitants  of  Gosforth. 

X WO  justices  removed  Ann  Birkett  from  Whitehaven  to  Between  the 

Gosforth.     On  appeal,  the  Cumberland  sessions  confirmed  Geo.  3,  c.  60, 

the  order  of  removal,  subject  to  the  following  case  :  ^"^  ^  Geo.  4, 

The  pauper's  father  having  previously  acquired  a  settle-  cd  for  a  year, 

ment  in  Gosforth,  in  the  year  1823,  (after  the  passing  of  the  j^^k^  . 

59th  Geo.  3,  c.  50,  but  before  the  6th  Geo.  4,  c.  57,)  whilst  house, and  of 

the  pauper  remained  with  him  as  a  part  of  his  family  and  the^respecUve' 

uuemancipated,  hired  for  a  year,  of  a  Mr.  Falcon,  a  dwell-  rent*  of  8/. 

ing-house  in  Whitehaven,  at  the  yearly  rent,  and  of  the  yearly  both  iii  the 

value  of  8/. ;  and  he  also  hired  for  the  same  year,  of  a  Mr.  J*'"*®  pansh, 
.  .  1     r  «      ""'  uncon- 

Grayson,  a  stable  also  ni  Whitehaven,  at  the  rent  and  of  the  nected. 

value  of  6/.  &.    This  stable  was  not  under  the  same  roof  ;^'/!^*JfJhe' 

with  the  dwelling-house,  nor  contiguous  or  appurtenant  to  vears  rent  for. 

It,  but  it  stood  in  a  different  street,  upwards  of  200  yards  off.  ^j,^^  j  gained 

He  held  and  occupied  both    the  dwelling-house  and   the  a  settlement 

bv  such  occu- 
stable  for  the  whole  year,  and  paid  the  whole  year's  rent  for  pation. 

them 

The  question  for  the  opinion  of  the  Court  is,  whether  by 

this  occupation  the  pauper's  father  gained  a  settlement  in 

Whitehaven. 

Coltman,  who  was  to  have  argued  in  support  of  the  order 
of  sessions,  admitted  that  this  case  could  not  be  distin- 
guished from  that  of  Rex  v.  Tadcasier  (a),  and  that,  accord- 
ing to  the  decision  in  that  case,  the  pauper's  father  had 
gained  a  settlement  in  Whitehaven. 

The  Court  quashed  the  order  of  sessions. 

Order  of  Sessions  quashed, 

(a)  Ante,  vol.  i.  p.  46G. 
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1834. 

^-"-v-"^      TlieKiNGv.The  Inhabitants  of  the  Parish  of  Ardjngton. 

A,  for  two  Upon  appeal^  an  order  for  the  removal  of  George  Bar^ 
vem-swnshired  ^^^^  his  wife  and  children,  from  Ardington,  Berkshire,  to 
by  J5.  as  a  Aldbourne,  Wiltshire,  was  quashed,  subject  to  the  following 
from  a  few         case  : 

Selm^rday'  About  three  or  four  days  after  Michaelmas,  1823,  G. 
until  the  Mi-  Barrett  was  hired  by  his  father  to  Brown,  a  farmer  in  Little 
foHowing,  at  a  Hinton,  to  serve  him  as  shepherd  until  the  following  Mi- 
certain  chaelmas-day,  for  his  board  and  lodging,  and  5/.  wages. 
amount  of  r»^,  -  ,  i  •  i  i  •  ./.  ^  i  y^ 
wages  for  the    The  father  also  hned  himself  at  05.  a  week  wages.     G. 

whole  time.  Barrett  served  under  that  hiring,  boarding  and  sleeping  in 

after  the  Mi-  Brown's  house  at  Little  Hinton,  till  Michaelmas,  1824.  On 

on^whichth^^  that  day  G.  Barrett  went  by  his  father's  permission  to 

second  hiring  Hipwofth  fair  for  pleasure,  and  returned  in  the  evening  to 

paid  a! the  ^"s  master's  house.     Four  or  five  days  after  Michaelmas, 

wages  agreed     J324    JBroTcn  paid  to  the  father  the  wages  due  to  himself 

upon,  and  .  *  "^      . 

asked  him  if     and  his  SOU  ;  and  on  the  same  day  Brown  hired  the  father, 

on  with\^?n^^  ^"^  ^'  ^^^^^^^  ^"^  ^'^  brother,  until  Michaelmas  following, 
to  which  il.  re-  at  6s.  a  week  for  the  father,  and  51.  IO5.  a  year  for  each  of 
lield   that       ^^^  sons.     They  all  continued  in  the  service  of  Brown  until 

this  conversa-    Michaelmas  1825,  boarding  and  lodging  in  Brown's  house. 

tionwasnot       .    ^        ,  r       i.^-  .       .  , 

evidence  of  a    A  few  days  after  Michaelmas,  1825,  the  master  again  paid 

^^That*a"er^    ^'^®  father  the  wages  agreed  upon  at  the  last  hiring,  and  asked 
vice  under  it     the  father  if  he  and  his  sons  chose  to  go  on  with  him,  to 
nected  with"'   which  tlie  father  answered, "  Yes."  The  wages  were  to  be  the 
the  antecedent  same.   G.  Barrett  remained  at  his  master's  house,  boarding 
and  lodging  there,  and  working  on  the  farm  as  usual,  until 
the  beginning  of  April,  with  the  exception  of  a  part  of 
March,  during  which  he  was  with  sheep  of  his  master's  on 
a  farm  in  another  parish.     The  master,  at  the  beginning  of 
April,  paid  G.  Barrett's  wages,  due  at  Lady-day,  1826,  to 
his  father,  and  then  quitted  Little  Hinton.     G.  Barrett 
boarded  and  lodged  with  Brown  at  Little  Hinton,  and  was 
employed  on  his  farm  as  shepherd  continually  from  three  or 
four  days  after  Michaelmas,  1823,  to  a  few  days  after  Lady- 
day,  1826.     The  father  received  the  wages  of  himself  and 
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G.  Barrett  from  Brawn,  without  accounting  for  them  to  the         1833. 

latter,  whom,  however,  he  found  in  clothes  and  pocket     j!^^!^ 
...  /.  ,  .  I  •  The  King 

money.     G.  Barrett  might  have  left  his  master  s  service  at  v. 

Old  Michaelmas,  1824,  but  remained  in  it.     He  did  ^ot  ^^^^l!^^^^ 

know  what  wages  he  was  to  receive. 

The  sessions  held  that  a  yearly  hiring  of  G.  Barrett  by 
Brown,  in  Little  Hinton,  must  be  implied,  and  quashed  the 
order  of  removal. 

The  question  for  the  opinion  of  the  Court  is,  whether  or 
not  George  Barrett  gained  a  settlement  by  hiring  and  ser- 
vice iu  Little  Hinton  ? 

Carrington  and  Tj/rwhitt,  \n  support  of  the  order  of 
sessions.  The  conversation  which  passed  at  Michaelmas, 
1825,  was  evidence  of  a  general  hiring  for  an  indefinite  time ; 
and  any  service  under  that  hiring  might  be  connected  with 
the  former  service.  Rex  v.  Macclesfield  {a)  is  not  so  strong 
as  the  present  case.  There  the  previous  hiring  was  for  1 1 
months  only ;  whereas  here  it  was  for  a  year,  wanting  only 
three  or  four  days.  If  there  be  any  evidence  of  a  general 
hiring,  the  Court  will  support  the  order  of  sessions,  although 
there  may  not  be  enough  to  satisfy  the  Court,  if  they  were 
sitting  as  a  Court  of  Quarter  Sessions ;  and  it  is  a  well* 
established  rule,  that  the  Court  presumes  a  hiring  for  a  year 
from  words  of  hiring,  unless  there  be  in  the  words  any  thing 
to  repel  the  presumption.  There  is  nothing  here  to  repel 
the  presumption  j  Rex  v.  Croscombe  (6),  Rex  v.  Ape- 
ihorpe  (c).  [Patteson,J,  The  wages  are  to  be  the  same  as 
for  the  previous  hiring  for  less  than  a  year.] 

Lord  Denman,  C.  J. — It  is  diflScuIt  to  see  how  the 
master  could  have  done  better  to  avoid  a  yearly  hiring,  and 
consequent  settlement.  When  the  pauper's  father  answered 
"  Yes,"  to  the  master's  inquiry  whether  he  chose  to  go  on 

(fl)  3  T.  R.  76.  (c)    2   Barn.  &  Cress.  892  ;   4 

(6)  Burr.  S.  C.  256.  Dowl.&  R>l.487. 
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1884.        with  him,  it  must  necessarily  be  taken  to  mean  that  they  con- 

^HT^^      sented  to  so  on  as  they  had  eone  on  before.     The  sessions 
The  KiHG  ...  ,      i.  ,        . 

t;.  seem  to  have  thought  that  by  some  rule  of  law  they  were 

^liRmso^v^  bound  to  imply  a  yearly  hiring.     They  do  not  state  that  they 

believe  that  there  was  such  a  hiring.     The  question  they 

ask  us  is,  whether  the  pauper  gained  a  settlement  ?     I  have 

no  doubt  in  answering  that  he  did  not. 

LitTLEDALE,  J. — ^This  is  a  very  clear  case.  At  Michael- 
mas, 1825^  a  conversation  took  place,  in  which  the  master 
asked  the  pauper's  father  whether  he  and  his  sons  chose 
to  go  on.  What  does  that  mean  ?  It  means  going  on  till 
the  following  Michaelmas  in  the  same  manner  as  was 
agreed  on  upon  former  occasions.  The  hiring  hud  no  re- 
ference back. 

Patteson,  J. — I  have  not  the  least  doubt  upon  the  case. 
The  parties  here  intended  to  avoid  a  yearly  hiring,  for  the 
purpose  that  no  settlement  should  be  gained. 

Williams,  J.,  concurred. 

Order  of  Sessions  quashed. 


The  King  v.  The  Inhabitants  of  Newtown,  MoNT* 

GOMERYSHIRE. 

J.  5.  agreed  AN  order,  by  which  John  Stanley,  his  wife  and  children, 

nelmanu-"  ^^^""^  removed  from  Newtown  to  Berriew,  both  in  Mont- 

factuierfor  gomeryshire,  was    quashed   upon  appeal,  subject   to   the 

learn  ihe  art  following  case, 

of  weaving  j^^  1818,  5/flw/ey  acquired  a  settlement  as  a  servant  in 

receiving  one-   husbandry  in  Berriew.     On  leaving  that  service,  being  of 

half  of  what 

he  earned,  and  findin*;  himself  in  meat,  drink,  and  Iodising,  and  the  master  to  have  the 
other  half  for  teaching  hint :  Ildd  a  defective  contract  of  apprenticeship,  and  not  a  con- 
tract of  hiring  and  service. 
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age  and  unmarried,  he  entered  into  a  parol  agreement  with        133^ 
Wiltiams,  a  master  flannel  manufacturer  in  Newtown,  for       ^l^^^*'^ 
three  years,  to  learn  the  art  of  weaving  flannels.     It  was  ^ 

agreed  that  he  should  be  paid  by  WUliams  one  half  of  Inhabitants  of 
what  he  could  earn^  and  should  find  himself  meat,  drink, 
clothes,  washing,  and  lodging,  and  that  Williams  should 
have  the  other  half  for  teaching.  Stanley  thereupon  went 
to  WUliams  and  remained  in  his  employ  six  weeks,  during 
the  first  four  of  which  he  wove  for  him  one  piece,  and 
during  the  last  two  of  which  he  wove  another  piece  of 
flannel*  Stanley  then  left  Williams  by  consent^  and  applied 
lo  Evans,  another  master  flannel  manufacturer  in  New- 
town, to  take  him  on  the  same  terms,  informing  him  of  his 
having  left  Williams^  and  what  the  contract  with  him  was, 
and  how  he  had  been  employed  by  him.  He  particularly 
told  Evans  that  he  had  been  employed  to  make  stays,  and 
could  throw  the  shuttle,  but  had  had  bad  stays  to  work 
with.  Upon  which  Evans  said,  that  his  having  had  bad 
stays  to  weave  with  would  improve  him,  and  as  to  throwing 
the  shuttle,  it  was  no  more  than  a  tailor's  threading  his 
needle.  Evans  then  said  he  would  take  him  on  the  same 
terras  as  those  upon  which  he  had  been  with  Williams,  but 
for  twelve  months  only ;  adding,  that  twelve  months  would 
be  long  enough  if  he  was  a  good  boy.  Stanley  agreed  to 
go  to  Evans  for  twelve  months  to  learn  the  art  of  weaving, 
and  Evans  engaged  to  teach  and  to  give  him  half  of  his 
earnings.  Stanley  immediately  went  to  Evans,  and  con- 
tinued to  weave  flannels  in  his  master's  room,  from  his 
master^s  materials,  and  with  his  loom,  to  the  end  of  the  year, 
on  these  terms,  Stanley  could  not  leave  the  service,  or  be 
turned  away  during  the  twelve  months,  and  was  paid  by  his 
master  one  half  of  what  he  earned,  and  his  master  kept  the 
other  half  for  teaching  him  the  trade.  Stanley  found  himself 
meat,  drink,  clothes,  washing,  and  lodging,  and  lodged 
during  the  above  time  with  his  mother  in  Newtown.  After 
his  time  was  up,  Stanley  began  to  weave  by  the  piece,  and 
then  he  had  all  he  earned,  like  other  workmen. 
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1834.  J.  if.  Lloyd  and  Cowling,  in  support  of  the  order  of 

sessions.     The  question  is,  whether  the  contract  is  to  be 


'^^•e  King  . ,        ^  ^ ,  .  .  ,  .  _.  ^      . 

v.  considered  as  a  contract  of  hiring  and  service,  or  a  defective 

»itant8  (  ' 
Newtown. 


Inhabitants  of  contract  of  apprenticeship.  The  sessions  have,  by  quashing 


the  oider^  in  effect  found  that  it  was  a  contract  of  hiring 
and  service.  It  must  be  admitted  that  the  rule  laid  down 
in  the  modern  cases,  particularly  in  Rex  v,  Crediton{a)j 
that  '^  where  teaching  and  learning  are  the  principal  objects 
of  the  parlies,  though  there  was  a  service,  the  contract  is 
considered  to  be  one  of  apprenticeship*' (6),  has  created 
some  difficulty  in  supporting  the  decision  of  the  sessions, 
and  it  may  be  questioned  how  far  the  older  authorities  are 
now  to  be  relied  upon.  The  sessions,  by  sending  to  the 
Court  the  several  facts,  have  evidently  intended  that  the 
Court  should  not  confine  its  view  to  the  mere  words  of  the 
contract.  Almost  every  fact  is  in  favour  of  a  contract  of 
hiring.  Slanley  was  grown  up,  and  had  already  gained  a 
settlement:  he  contracted  for  a  year;  there  was  no  premium 
or  indenture,  nor  was  there  any  parent  or  other  party  taking 
a  part  in  the  contract ;  he  could  not  leave  his  master,  so  that 
if  the  master  could  not  supply  him  with  weaving,  he  must 
have  been  employed  upon  something  else.  The  contract  is 
to  be  considered  as  applied  to  the  facts  under  which  it  was 
entered  into,  and  then  there  is  ground  for  saying  that  the  real 
though  not  ostensible  intention  of  the  parties,  was  to  enter 
into  a  contract  of  hiring  and  service.  The  pauper  found 
himself  in  meat  &c.,  which  is  scarcely  consistent  with  a 
contract  of  apprenticeship,  where  the  master  always  supplies 
them.  Rex  v.  Lkile  Bolton  (c)  is  much  stronger  than  the 
present  case.  Rex  v.  Eccleston  {d)  is  directly  jn  point,  and 
has  never  been  overruled,  but  was  confirmed  in  Rex  v. 
Burbach{e).  [Patteson,J.  The  cases  seem  to  have  gone 
pn  in  one  course  up  to  Rex  v.  BUborough{f),  after  which 
there  appears  to  have  been  a  change  in  the  leaning  of  the 

(a)  2  Barn.  &  Ad.  493.  (d)  2  East,  203. 

(6)  Per  Taunton,  J.,  ib.  497.  (e)  1  M.  &  S.  S70. 

(c)  Cald.  367.  (/)  1  B.  &  A.  115* 
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Court.  That  case  is  supposed  to  have  laid  down  the 
correct  principle^  though  Lord  J5//enWoiig/t  there  relied 
on  the  absence  of  a  contract  to  serve  on  the  part  of  the  y, 

pauper.]  It  is  stiil  a  question  of  fact  for  the  sessions^  and  Inhabitants  of 
the  Court  will  not  overrule  their  decision,  if  there  wereai/y 
grounds  for  the  conclusion  to  which  they  have  come.  If 
the  Court  arc  not  satisfied^  perhaps  the  better  course  would 
be  to  send  the  case  back  to  be  restated.  But  in  addition, 
according  to  the  language  of  the  Court  in  Rex  v.  Combe  (a), 
in  order  to  make  this  a  defective  contract  of  apprenticeship, 
learning  and  teaching  must  be  the  sole,  and  not  merely  the 
primary,  object  of  the  parties.  Here,  it  could  not  be  the 
$ole  object,  for  it  appears  that  the  pauper  had  improved 
under  his  first  employer  Williams ;  his  services  were  there- 
fore valuable  to  the  second  master,  and  it  is  expressly 
stated  that  he  was  to  be  paid  for  them.  In  Rex  v.  Crediton 
the  sessions  found  the  contract  to  be  one  of  apprenticeship, 
and  the  Court  only  decided  that  they  would  not  overrule 
that  finding.  So  here,  the  sessions  having  found  the  con- 
trary, the  Court  will  not  overrule  it,  unless  there  is  no 
fouudation  whatever  for  it. 

AT.  R.  Clarke^  contrsi.  The  sessions  have  pro  form& 
quashed  the  order  of  removal,  stating  the  facts  from  which 
they  came  to  the  conclusion  that  this  was  a  contract  of 
hiring  and  service,  in  order  that  this  Court  may  determine 
whether  the  premises  warrant  the  conclusion.  It  would  be 
idle  to  send  a  case  for  the  opinion  of  this  Court,  if  the 
quashing  of  the  order  is  to  exclude  the  consideration  of 
the  circumstances  stated  in  the  case.  In  Rex  v.  St. 
Margaret's,  Lynn  (Jb),  the  sessions  found  the  contract  to  be 
one  of  hiring  and  service,  but  stated  the  facts  from  which 
the  conclusion  was  drawn;  and  this  Court  quashed  the 
order  of  sessions,  as  the  facts  stated  did  not  warrant  the 

(«)  3  Mann.  &  Ryl.  30;  8  (6)  9Dowl.&R^l.  160;  GBarn. 
Barn.  &  Cressw.  80*  &  Cressw.  97 1 
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1884.        conclusion.    Whatever  fluctuation  there  may  have  been  in 
r^"^      the  law  upon  the  subject^  it  is  now  clearly  settled  that 
V.  where  the  substantial  object  of  the  contract  it  the  teaching 

^  Newtown!*^  of  the  pauper^  and  not  the  service  of  the  master,  the  con- 
tract  is  to  be  considered  a  defective  apprenticeship!  and  not 
one  of  hiring  and  service ;  Rex  v.  St.  Margaret's,  Lynn^ 
Rex  v.  Combe  (a),  Rex  v.  Bdingale  (6).  This  is  distinctly 
laid  down  in  the  last  case  by  Bay  ley,  J.  In  the  present 
case»  not  only  the  substantial  object,  but  the  only  object 
was  the  instruction  of  the  pauper.  The  second  master 
takes  the  pauper  for  a  period  of  twelve  months  only, 
because  that  would  be  suflicient  time  for  the  pauper  to 
learn  the  business.  The  finding  of  the  sessions,  that  the 
pauper  could  not  leave  the  service  during  the  twelve 
months,  amounts  to  nothing,  since  this  Court  will  put  their 
interpretation  upon  the  terms  of  the  contract  as  stated. 

LiTTLEDALE,  J.  (c).— ^There  are  certainly  conflicting 
authorities  amongst  the  older  cases,  and  there  has  been 
some  undulation  of  opinion  upon  the  law  on  this  subject. 
But  Me  are  bound  by  the  last  decisions.  Rex  v*  Crediton 
is  much  like  this  case,  and  is  even  somewhat  stronger. 
There,  the  pauper  provided  his  own  board  and  lodging. 
This  differs  from  Rex  v.  Eccleston.  There,  the  pauper 
was  to  have  half  his  earnings  and  to  find  himself  in  every- 
thing ;  here>  the  master  is  to  have  the  halfybr  teaching  the 
pauper.  The  pauper,  in  this  case,  expressly  goes  to  learn 
the  art  of  Weaving  flannel.  This  second  master  was  to 
take  him  upon  the  same  terms  as  he  had  been  with  bis 
former  master,  but  for  twelve  months  only,  as  that  would 
be  long  enough  if  he  was  a  good  boy  ;-^that  is,  long  enough 
to  learn  the  art  of  weaving.  The  language  of  the  agreement 
appears  clearly  to  contemplate  that  the  one  was  to  teach, 

(is)  AntCy  309.  left  the  Court  during  the  argument 

(6)  10  Barn.  &  Cress,  T39.  to  be  present  at  the  Privy  Councih 

(c)  Lord  Denman,  C.  J.  had 
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and  the  other  to  learn ;  and  it  seems  to  me,  that  the  master         1834. 

could  not  have  employed  him  in  any  other  way  than  in     .^^C^ 
.       «         .        ir,,         .  ■;    .  ^  The  King 

weavnig  flannels.    There  is  no  part  of  the  agreement  from  t;. 

which  a  generalcontractof  hiring  can  be  inferred.  Learning  ^^^^^^!^^^„^^ 
was  not  only  the  primary,  but  the  whole  object  of  the  con- 
tract.    I  am  of  opinion  that  this  was  a  defective  contract 
of  apprenticeship,  and  that  therefore  no  settlement  was 
acquired. 

Patteson,  J. — I  cannot  distinguish  this  case  from  Rex  v. 
Creditoftf  and  I  feel  bound  to  decide  it  by  that  authority. 
I  confess  also  that  I  cannot  distinguish  it  from  Rex  v. 
Burbachf  but  1  must  take  it  that  Rex  v.  Crediton  overruled 
Rex  V.  Burbach.  Lord  Ellenborough,  in  Rex  v.  Bilborough, 
made  a  distinction  between  that  case  and  Rex  v.  Burbach. 
His  lordship  said,  ''  In  this  case,  the  pauper  never  con- 
tracted to  serve  the  master ;  the  only  agreement  was,  that 
the  master  should  teach  the  pauper  for  a  year.  In  Rex  v. 
Burbach,  there  was  an  agreement  to  work  for  two  years." 
But  I  am  quite  unable  to  reconcile  the  two  cases.  Without 
going  through  the  cases  which  have  been  decided  since 
Rex  V.  Bilborough,  the  current  of  the  authorities  has  been 
to  hold  contracts  of  this  sort  as  defective  apprenticeships. 
I  think  we  must  go  with  the  current,  and  it  is  clear,  ac- 
cording  to  the  later  authorities,  and  particularly  the  last 
case,  that  this  is  a  defective  contract  of  apprenticeship. 

Williams,  J. — I  quite  agree  with  the  observation  of 
Lawrence,  J.  in  Rex  v.  Eccleston,  that  it  is  of  infinite  con- 
sequence that  what  has  been  once  expressly  determined 
should  be  adhered  to.  I  concur  with  the  rest  of  the  Court 
in  thinking  that  the  authorities  go  to  shew  a  tendency  to 
decide  that  agreements  such  as  this  are  not  contracts  of 
hiring  and  service^  but  imperfect  contracts  of  apprentice- 
ship. Without  entering  into  the  question,  whether  the 
Courts  have  departed  from  the  law  as  laid  down  in  Rex 
V.  Eccle$ton  and  Rex  v.  Little  BoUon,  I  think   Rex  v; 
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Crediton  and  the  preseut  case  are   not  in  substance  dis- 
tinguishable ;  and  that  being  the  last  case  decided,  we  ought 
J'""'     to  abide  by  it. 

Inhabitants  of  Order  of  Sessions  quashed. 

Newtown. 


The  King  r.  The  Inhabitants  of  Wootton. 

Under  6  Geo.   UPON  appeal,  an  order  for  the  removal  of  Robert  Hall, 

4  c.  57  a 

party  gained     his  wife  and  children,  from  Wootton,  Berkshire,  to  Saint 

who"*^Td'      ^^*'*^  ''^®  More,  in  Wallingford,  in  the  same  county,  was 

two  dwelling     quashed  by  the  sessions,  subject  to  the  following  case  : 

^^t'^^^\^      Hall  being  legally  settled  in  Saint  Mary  the  More,  in 

the  same  Wallingford,  in  1800,  became  tenant  to  one  Margetts,  of  a 

year,  at  yearly  Cottage  in  Wootton,  at  the  yearly  rent  of  8/.,  and  resided  in 

Z^^^lQl  h  ^'  ^^^^  *"^  '^^"^*^^'  ""^*'  ^^^^^^^y>  ^^^'-'  '^^^^  cottage  was 
but  together  '  held  under  Margetts  until  it  was  sold  with  other  cottages 
amoS^-^""^  to  one  Harris,  some  time  before  April,  1827.  From  that 
though  be  only  time  it  was  held  by  Hall  under  Harris,  at  the  same  rent. 
hiinself  and^  In  the  same  April,  a  son-in-law  of  Hall  applied  to  Harns 
underlet  the  to  let  to  him  another  cottage,  in  a  different  part  of  Wootton. 
llie  words  Harris  however  declined  accepting  him  as  tenant,  but 
dVlm^Mn"^  agreed  to  let  it  to  Hall  at  51.  a  year.  Hall  never  occupied 
59  Geo.  s,  c.  this  cottage,  but  on  the  same  day,  he  let  it  at  the  same  rent 
c  57  and  i'  ^^  '"*  son-in-law,  who  immediately  took  possession  of  it, 
WiU.  4,  c.  18,  and  resided  in  it  for  about  three  years,  when  he  quitted  it, 
cUidc  an  occu-  ^pon  his  quitting,  the  possession  was  forthwith  given  to  and 

pation  of  one    accepted  by  Harris.     The  son-in-law  paid  his  rent  to  HalL 

tenement  .  . 

jointly  with      Hall  paid  the  rent  for  both  the  cottages  to  Harris,  who  gave 

and'not^th"'  ^  ""^^eipt  for  the  amoimt,   13/.  17s.  6d.,  stating  that  such 

another  hou$e,  sum  was  paid  by  Hall  for  one  year's  rent  of  the  two  cot- 

*^'  tages. 

The  question  for  the  opiuion  of  the  Court  is,  whether 

Hall  was  settled  in  Wootton. 

Sir  J.  Scarlett,  in  support  of  the  order  of  sessions;     A 
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settlement  was  gained  by  Hall  under  0  Geo.  4,  c.  57.    The         i834. 
act  of  1  Will.  4,  c.  18,  which  requires  that  the  tenement      ^"^^"^^ 
shall  be  actually  occupied  under  a  yearly  hiring  by  the  party  v. 

hiring  the  same,  was  not  passed  until  the  year  1831,  and  is  In|;a^»tan^  of 
prospective  only.     Under  the  old  acts  it  is  clear  that  the 
pauper  would  gain  a  settlement.     Rex  v.  Iver  (a),  decided 
in  last  Hilary  term,  is  precisely  in  point. 

Cooper,  contrsi.  It  has  certainly  been  decided  by  Rex  v. 
Ruthin  {b),  that  the  second  clause  only  of  1  Will,  4,  c.  18, 
is  retrospective.  Rex  v.  Iver  is  certainly  very  nearly  this 
case,  but  the  Court  will  now  say  whether  or  not  it  decides 
conclusively,  that  in  every  case  where  a  party  underlet  a  dis- 
tinct dwelling-house,  the  rent  might,  under  the  old  acts,  be 
added  to  that  of  a  dwelling-house  occupied  by  himself,  in 
order  to  make  up  the  requisite  amount  of  10/.  There  is 
this  distinction  between  Rex  v.  Iver  and  the  present  case, 
that  there  the  two  tenements  stood  close  together,  forming 
in  fact  one  building;  whereas  here,  the  house  underlet  to 
the  son-in-law  was  situate  in  a  diflferent  part  of  Wootton. 
The  circumstance  of  the  houses  adjoining  one  another, 
formed,  it  is  believed,  a  material  ground  of  the  decision. 
Great  violence  would  be  done  to  the  language  of  6  Geo.  4, 
c.  57,  by  holding  that  a  party  could  gain  a  settlement  by 
renting  two  dwelling-houses,  perfectly  distinct,  and  under* 
letting  one  of  them  in  the  manner  done  here.  This  case 
goes  further  than  any  cases  hitherto  decided. 

LiTTLEDALE,  J.(c)— It  sccms  to  me  that  the  pauper 
acquired  a  settlement.  This,  is  nearly  the  same  case  as 
Rex  v.  Iver.  Independently,  however,  of  that  case,  and 
looking  only  to  the  act,  I  think  it  is  not  to  be  confined  to  a 
single  dwelling-house.  The  59  Geo.  3,  c.  50,  requires  that 
the  tenement  shall  consist  of  a  distinct  dwelling-house  or 
building,  or  of  land,  or  of  both.    That  provision  of  59  Geo.  3 

(a)  Ante,  28.  (c)  Lord  Denman,  C.  J.  was  ab- 

(6)  Ante,  vol.  ii.  97.  sent,  being  at  the  Privy  Council. 
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1834.        1^  continued  by  6  Geo.  4,  and  also  by  the  late  act  of  I  WilL  4. 
^^^"^^^      Mr.  Cooper  contends  that  this  must  mean  a  single  dwelling* 
^,  house.     The  meaning  of  the  act  is,  that  the  tenement  must 

Inhabitants  of  consist  of  land  or  buildinK*  and  not  of  what  were  once  con- 
sidered  tenements,  such  as  tithes.  It  must  be  such  as  is 
properly  the  subject  of  occupatiou  (o).  The  words  of  the 
act  are,  ^'  house,  building,  or  land,  or  both."  Now  '*  fnUh*' 
does  not  correctly  apply  to  all  the  three  preceding  descrip- 
tions of  tenements,  from  which  I  infer  that  dwelling-house 
and  building  were  intended  to  form  one  class,  and  land 
another.  All  that  the  act  means  is,  that  the  tenement  is  to  be 
either  building  or  land,  or  both ;  if  that  is  the  case,  it  is 
quite  immaterial  whether  there  are  several  houses,  several 
buildings,  or  several  pieces  of  land,  or  whether  there  is  one 
of  each  kind  of  tenement.  The  act  is  not  to  be  considered 
as  having  narrowed  the  subject-matter  of  occupation.  The 
object  was  to  eiclude  everything  but  what  was  capable  of 
being  occupied* 

Patteson,  J.*— This  case  certainly  has  not  yet  been  de» 
cided,  because  in  all  former  cases  the  whole  was  under  one 
roof.  If  we  had  decided  there  that  houses  unconnected 
might  be  joined  for  the  purposes  of  settlements,  we  should 
have  been  told  that  it  was  extra-judicial,  and  that  it  did  not  go 
on  the  ground  that  they  were  different  houses,  but  on  the 
ground  that  they  were  close  together  under  the  same  roof. 
Therefore  we  were  obliged  to  confine  it  to  that  ground. 
This  case  goes  further.  I  have  always  thought  that  the 
meaning  of  that  clause  of  the  acts,  which  requires  that 
the  party  shall  occupy  a  separate  and  distinct  dwelling-house 
or  building,  or  land,  was,  that  he  must  occupy  a  house  se- 
parately and  distinctly  from  all  other  persons,  and  not  occupy 
rooms  or  apartments  in  a  house  which  is  also  inhabited  by 
others.  It  is  not  necessary  that  there  should  be  a  distinct 
dwelling-house  of  the  value  of  10/.,  if  there  are  other  build- 
ings or  land  in  the  same  parish  which  make  up  the  value. 

(a)  Vide  Chanter  v.  Ghibby  4  Man.  &  Ryl.  334 ;  9  Barn.  &  Cressw.  4T9. 
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Willi AM8|  J. — The  statutes  are  to  be  construed  toge*        i894. 
ihcr.     The  59  Geo,  3,  c.  50,  was  introduced  to  prevent      ^^^v^^ 
controversies  that  arose  as  to  what  was  a  tenement,  which  ^^ 

perplexed  the  sessions  a  long  time.  Infinite  litigation  was  Inhabiuuta  of 
occasioned  owing  to  the  vast  variety  of  items  which  might 
be  thrown  in  to  make  up  the  requisite  amount.  In  order 
to  get  rid  of  this  source  of  litigation,  the  59  Geo,  3,  c.  50, 
was  introduced,  and  that  act  has  excluded  all  other  species 
of  tenement,  except  buildings  and  land.  As,  however,  it  was 
felt  to  be  mischievous  to  allow  settlements  in  respect  of 
the  occupations  of  portions  of  dwelling«houses,  the  act  of 
6  Geo,  4,  c,  57,  was  passed  for  the  purpose  of  avoiding  that 
difficulty.  I  have  now  no  doubt  but  that  the  meaning  of 
this  act  is,  that  the  tenement  which  was  to  confer  a  settle* 
ment,  should  be  the  subject  of  an  entire  holding,  and  not  a 
split  holding.  That  being  so  on  the  present  occasion,  we 
have  two  things  which  compose  the  tenement,  both  of  which 
things  are  within  the  express  words  of  the  act. 

Order  of  Sessions  confirmed. 


Winter  V.  Elliott. 

XHE  plaintiff  having  obtained  a  verdict  with  \s,  damage,  a  party 

in  an  action  for  an  assault,  the  defendant   was,   on  the  charged  in  ex- 
ecution lor 
2d  March,  1833,  charged  in  execution  at  the  suit  of  the  damages  re- 
plaintiff  for  the  damage   and   costs,   and    had  ever   since  action  for"an" 
been  detained  in  the  gaol  of  Durham,  in  execution  of  the  assault,  is 
plaintiff's  judgment.     On  the  29th  March,  1834,  the  de-  purview  of 
fendant  gave  notice  of  his  intention  to  apply,  upon  an  aflB-  ^e  act  of  48 
davit  stating  the  above  facts,  on  the  iirst  day  of  Easter  « for  the  dis- 
term,  to  be  discharged  from  the  custody  of  the  sheriff  of  charge  of  debt- 
Durham,  as  to  the  plaintiff's  action,  according  to  the  form  tion  for  small 
of  the  statute,  he  having  lain  in  prison  for  the  space  of  prisonment  in* 
twelve  calendar  months  in  execution  upon  a  judgment  for  certain  cases.** 
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damages  not  exceeding  20/.  exclusive  of  costs.  Kfwwles 
having  in  the  Bail  Court  before  TauniON,  J.  on  this  day 
obtained  a  rule  for  the  defendant's  discharge, 

Grainger  (with  consent)  applied  to  open  the  rule.  It 
is  submitted,  that  this  is  not  a  case  within  the  act,  the 
action  having  been  for  an  assault ;  whereas  it  would  appear 
that  the  act  of  48  Geo.  3,  c.  123,  under  which  this  discharge 
has  been  applied  for,  extends  only  to  executions  in  actions 
arising  ex  contractu.  The  words  are,  *'  all  persons  in  exe* 
cution  upon  any  judgment  for  any  debt  or  damages  not 
exceeding  the  sum  of  20/.,  exclusive  of  the  costs  recovered 
by  such  judgment/^  &c.  The  word  "  damages''  seems  to  be 
intended  to  apply  only  to  the  case  of  damages  in  assumpsit; 
for  throughout  the  whole  of  the  remainder  of  the  act,  the 
word  "  debt"  only  is  used.  The  legislature  may  well  have 
intended  to  relieve  poor  debtors,  yet  not  persons  who  are 
charged  in  execution  for  damages  in  a  case  of  assault. 

Knowles,  contrd,  was  stopped. 

Per  Curiam. — We  have  no  doubt  that  the  act  does  apply. 

Rule  absolute. 


A  privftle  per- 
son cannot  ap- 
prehend ano- 
ther, upon  a 
suspicion  of 
felony,  for  the 
purpose  of 
taking  him  to 
the  place 
where  the 
theft  was  com- 
mitted, in 
order  to  ascer- 
tain whether  he 


Hall  v.  Booth. 

1  RESPASS  for  assaulting,  seizing,  and  laying  hold  of  the 
plaintiff,  and  forcing  and  compelling  him  to  go  to  a  pawn- 
broker's shop,  and  having  kept  and  detained  him  there  for 
a  long  time,  and  forced  and  compelled  him  to  go  to  a 
police  station-house,  and  searching  and  damaging  the 
clothes  of  the  plaintiff,  and  taking  away  from  him  divers 
papers  belonging  to  him,  and  imprisoning  him  and  detain- 
ing him  in  prison,  without  reasonable  or  probable  cause^ 
was  the  thief. 


Hall 
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Pleas:  first,  the  general  issue;  secondly,  a  justification  1884. 
of  the  assaulting  &c.,  and  compelling  the  plaintiflf  to  go  to 
the  pawnbroker's  shop  and  there  detaining  him ;  that  before  '  v. 
the  time  when  &c.,  a  certain  gun  had  been  and  was  felo-  Booth. 
niously  stolen,  and  taken  and  carried  away  from  and  out  of 
the  possession  of  the  defendant,  by  some  person  or  persons 
to  the  defendant  unknown;  and  afterwards  and  before  the 
time  when  &c.,  the  said  gun  or  fowling-piece  was  discovered 
in  the  pawnbroker's  shop,  and  to  have  been  there  pawned 
by  some  person  to  the  said  defendant  unknown;  and  the 
person  so  pawning  the  same  had  afterwards  and  before  the 
said  time  when  &c.  been  traced  to  a  house  wherein  the 
plaintiff  just  before  the  said  time  when  &c.  resided,  and 
that  the  said  person  who  had  so  pawned  the  said  gun  bore 
a  strong  resemblance  to  the  plaintiff;  and  the  plaintiff  just 
before  the  time  when  &c.,  in  the  declaration  mentioned,  had 
come  from  and  out  of  the  said  house,  where  the  said  person 
unknown  had  been  so  traced  to  as  aforesaid,  and  then  ran 
off  with  great  speed  from  the  said  house,  to  a  certain  public- 
house,  wherefore  be  the  defendant  having  reasonable  and 
probable  cause  for  suspecting,  and  actually  suspecting^  the 
plaintiff  to  have  been  guilty  of  and  concerned  in  the  felo- 
niously stealing,  taking,  and  carrying  away  of  the  said  gun, 
did  at  the  time  when  &c.,  in  the  declaration  mentioned,  with 
the  assistance  of  a  certain  policeman,  jointly  lay  hands  on 
the  said  plaintiff,  and  assaulted  him  the  plaintiff,  and  seized 
and  laid  hold  of  him,  in  order  to  carry  and  convey,  and  did 
carry  and  convey  him  the  plaintiff  to  the  said  pawnbroker's 
shop  in  the  declaration  mentioned,  for  the  purpose  of  ascer- 
taining if  the  plaintiff  was  the  person  who  had  pawned  the 
gun  as  aforesaid,  and  there  kept  and  detained  the  plaintiff 
for  a  reasonable  time  in  that  behalf,  as  it  was  lawful  for  the 
defendant  to  do  for  the  cause  aforesaid,  using  no  unneces- 
sary violence  and  doing  no  unnecessary  damage  to  the 
plaintiff  on  the  occasion  aforesaid. 

General  demurrer,  and  joinder. 

VOL.  III.  z 
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Gunning,  in  support  of  the  demurrer.  The  plea  is  bad. 
In  Selwyn^s  Nisi  Prius  (a)  it  is  said,  ''  Where  a  private 
person  apprehends  another  on  suspicion  of  felony,  he  does 
it  at  his  peril,  and  is  liable  to  an  action,  unless  he  can  esta- 
blish in  proof  that  the  party  has  actually  been  guilty  of  a 
felony.  Proof  of  mere  suspicion  will  not  bar  the  action 
(for  ialse  imprisonment),  although  it  may  be  given  in  evi- 
dence in  mitigation  of  damages.  And  the  plea  justifying 
an  arrest  by  a  private  person  on  suspicion  of  felony,  must 
shew  the  circumstances  from  which  the  Court  may  judge 
whether  the  suspicion  was  reasonable.''  For  the  first  of  the 
propositions,  it  is  true  that  Mr.  Selwyn  cites  a  MS.  case  of 
Adams  v.  Moore,  which  is  omitted  in  a  later  edition  of  his 
work;  but  for  the  last  proposition  he  cites  the  case  of 
Mure  v.  Kaye(b\  in  which  the  Court  decided  to  that  effect. 
Here,  no  reasonable  or  probable  cause  for  suspecting  the 
plaintiff  to  have  stolen  the  gun  is  stated  in  the  plea.  Whe- 
ther sufficient  cause  is  stated  on  the  plea  is  a  question  for 
the  Court,  but  the  same  degree  of  evidence  is  necessaiy  to 
be  stated  as  would  be  sufficient  to  satisfy  the  jury  at  nisi 
prius.  All  the  facts  necessary  to  shew  that  there  was  rea- 
sonable and  probable  cause  must  appear  on  the  plea.  There 
is  not  enough  stated  here  to  satisfy  a  jury.  It  does  not 
appear  when  the  party  was  traced  to  the  plaintiff's  house, 
whether  before  or  after  the  theft.  That  the  thief,  or  sup- 
posed thief,  resembled  the  plaintiff,  and  that  the  plaintiff 
came  out  of  the  house  to  which  the  supposed  thief  had 
been  traced,  and  ran  violently  from  such  house  to  a  public- 
house,  formed  no  reasonable  and  probable  cause  for  appre- 
hending the  plaintiff  on  suspicion  of  felony.  There  cer- 
tainly are  cases  which  shew  that  a  constable  may  arrest  on 
suspicion,  where  no  felony  has  been  committed;  *but  the 
circumstance  of  the  defendant,  in  this  instan<:e,  seising  the 
plamtiff  with  the  assistance  of  a  policeman,  can  make  no 
difference,  as  the  policeman  was  set  in  motion  by  the  defend** 

(a)  Seventh  edidon,  page  911.  (6)  4  TaunL  34. 
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ant ;  Hedges  v.  Chapman  (a).  [CresswelL  I  do  not  rely  on  i8S4. 
the  presence  of  the  policeman.]  It  does  not  appear  that 
the  defendant  apprehended  the  plaintifF  for  any  purpose  for 
which  he  was  justified  in  apprehending  him.  It  appears 
to  have  been  for  the  purpose  of  ascertaming  whether  the 
plabtiff  was  the  person  who  had  stolen  the  gun. 

Cresswell,  contri.  This  objection  does  not  seem  to  be 
ground  of  general  demurrer.  [Denman,  C.  J.  It  is  of  the 
very  essence  of  the  defendant's  justification.]  A  party  may 
take  mother  to  the  place  where  the  theft  was  committed,  in 
order  to  inquire.  {Denman,  C.  J.  You  may  go  to  inquire, 
but  you  cannot  take  him.] 

Per  Curiam — 

Leave  to  amend  upon  payment  of  costs. 

(a)  2  Bingh.  593. 


Hey  DON  V.  Thompson,  Gent,  one  &c. 

ASSU  MPSIT  upon  a  bill  of  exchange.    The  declaration  The  right  of 

and  plea,  and  the  replication  by  way  of  new  assignment,  are  a^^i^of'^. 

set  ont  ante,  vol.  u.  403(a).     The  defendant  pleaded  to  the  changeacccpt- 

ed  for  value, 

(a)    And  in   the  judgment  of     which  his  lordship  gives  an  abstract  may  be  trans- 
Lord  Denmany  C.  J.,  potf,  8fi3,  in      of  the  pleadings.  ferred  by  in- 
dorsement, 
without  value,  as  by  way  of  gift. 

In  an  action  by  B.  indorsee,  against  C.  acceptor,  C.  pleads  that  the  acceptance  was 
obtained  from  him  without  consideration  by  the  fraud  of  A,  the  drawer,  and  was  in- 
dorsed to  fi;  without  consideration,  and  with  notice  of  the  fraud  and  of  the  want  of 
consideration  qs  between  A,  and  C. 

SemhUf  that  B.  may  reply,  merely  traversing  the  fraud. 

If  however  JBL  newljr  assigns  a  ditfbrent  bill,  accepted  generally,  and  the  defendant 
pleads  as  before,  omittins  the  statement  of  the  original  want  of  consideration,  a  repli- 
cation to  such  plea,  merely  traversing  the  fraud,  is  sufficient. 

The  ctfcumecancca  of  fraud  stated  in  the  plea  being  that  tbo  defendant  wrote  his 
name  and  a  qualified  acceptance  on  a  blank  piece  of  stamped  paper,  and  delivered  it  to 
the  dMiwer  for  the  purpose  of  his  drawing  thereon  a  bill  payable  at  nine  months,  but 
that  the  drawer  drew  upon  such  paper  a  biU  payable  at  six  months, — the  Court  held 
that  a  replication  merely '  denying  t^at  the  defendant  wrote  his  name  or  a  qualified 
acceptance  on  a  blank  piece  of  stamped  paper,  in  manner  and  form,  &c.,  sufficiently 
pot  in  issue  the  whole  fraud.  ^ 
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1834.  new  assignment  a  plea  similar  to  that  which  he  had  pleaded 
to  the  declaration,  omitting  only  the  statement  that  the  ac- 
ceptance wa!4  given  for  the  accommodation  of  Eldred,  and 
without  any  consideration.  To  this  plea  to  the  new  assign- 
menty  the  plaintiff  now  (pursuant  to  leave  given  to  amend) 
replied,  **  that  the  defendant  did  not  write  his  name  and 
qualified  acceptance,  according  to  the  form  of  the  statute, 
upon  the  said  piece  of  blank  paper  having  a  Ss.  6d.  stamp 
thereon,  as  in  the  plea  of  the  defendant  by  him  above  pleaded 
to  the  plea  of  the  plaintiff,  by  him  above  pleaded  by  way  of 
new  assignment  and  replication  to  the  said  plea  of  the  de- 
fendant first  above  pleaded,  is  mentioned,  in  manner  and 
form  as  the  defendant  hath  above  in  his  plea  in  that  behalf 
alleged.  And  this  he  prays  may  be  inquired  of  by  the 
country."    General  demurrer,  and  joinder. 

Mamel  in  support  of  the  demurrer.  It  is  not  necessary 
on  the  part  of  the  defendant  to  enter  into  the  question 
whether  the  plea  is  double  or  treble,  but  it  is  suflicient  to 
show  that  it  contains  matters  unanswered  by  the  plaintiff, 
which  amount  to  a  good  defence.  In  Spihbury  v.  Mickle- 
thwaite{d).  Sir  James  Mansfield,  C.  J.  observes,  "  If  a 
plea  of  justification  to  an  action  of  this  sort  (assault  and 
battery),  consists  of  two  facts,  each  of  which  would,  when 
separately  pleaded,  amount  to  a  good  defence,  it  will  suffi- 
ciently support  the  justification,  if  one  of  these  facts  be 
found  by  the  jury.''  Where  a  plea  is  bad  for  duplicity,  the 
plaintiff  must  demur :  If  he  pass  it  over,  it  will  be  as  if 
there  were  two  pleas,  only  one  of  which  is  answered ;  J3o/- 
lon  V.  Cannon{b).  In  this  plea  there  are  two  answers  to 
the  new  assignment;  first,  that  upon  which  the  issue  is  ten- 
dered, namely,  that  the  acceptance  was  qualified;  and 
secondly,  that  the  bill  was  accepted  with  the  intention  that 
it  should  be  drawn  payable  at  nine  months ;  whereas  it  was 
made  payable  in  six  months,  which  fact,  if  shewn  to  have 
been  within  the  knowledge  of  the  plaintiff  at  the  time  when 

(a)  1  Tannt  146.  (b)  1  Ventr.  271. 
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the  bill  was  indorsed  to  him,  is  an  answer  to  the  action.  1834. 
If  the  defendant,  instead  of  demurring,  had  added  the  similiter 
to  this  replication,  and  the  cause  had  gone  down  to  trial 
upon  the  issue  raised,  the  action  could  not  have  been  dis- 
posed of.  The  language  of  4  yJnii.  c.  16,  s.  1,  is,  that 
where  any  demurrer  (the  causes  of  which  are  not  specially 
assigned)  is  joined,  the  judges  shall  proceed  to  give  judg- 
ment according  as  the  very  right  of  the  cause  and  matter  in 
law  shall  appear  to  them,  so  as  sufficient  matter  appear  in 
the  pleadings,  upon  which  the  Court  may  give  judgment  ac- 
cording to  the  very  right  of  the  cause.  In  Stephen  on 
Pleading  (a),  it  is  said  to  be  a  rule,  that  '^  every  pleading 
must  be  an  answer  to  the  whole  of  what  is  adversely  al- 
leged.'' 

Erie,  contri.  The  Court  intimated  on  a  former  occa- 
sion, that  the  best  course  would  be  to  deny  the  plea 
altogether.  The  plaintiff  would  have  pleaded  in  answer  to 
all  the  matters,  but  this  being  an  action  of  assumpsit,  and 
there  being  no  general  form  of  replication  in  actions  ex  con- 
tractu as  in  actions  ex  delicto,  in  which  the  plaintiff  may 
reply  de  injuria,  it  was  necessary  for  the  plaintiff  to  select 
some  one  material  fact  in  the  plea.  Being  unable  to  put  in 
issue  all,  he  takes  that  which  may  be  considered  as  the 
foundation  stone,  viz.,  the  acceptance  upon  a  blank  piece  of 
paper.  The  plaintiff,  by  replying  that  there  was  no  accept- 
ance, denies  in  effect  the  whole  defence.  [Littledale,  J. 
I  do  not  see  that  you  have  put  in  issue  the  acceptance. 
The  defendant  says  he  accepted  in  a  particular  way,  and 
you  deny  that  he  accepted  in  that  manner.]  The  whole 
plea  must  be  taken  as  a  connected  story.  If  the  defendant 
never  wrote  his  name  and  qualified  acceptance  on  a  blank 
piece  of  paper,  he  could  not  have  delivered  it  to  Eldred  for  the 
purpose  of  his  drawing  thereon  a  bill  for  50/.  payable  in  nine 
months  after  date,  nor  could  Eldred  have  drawn,  as  applt- 

(a)  2nd  edit.  853^ 


Heydon 
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1694.        cable  to  such  an  acceptance^  a  bill  payable  at  six  months 

after  date:   neither  could   there  have  been   indorsements 

without  consideration  of  the  bill  so  drawn.    Thus  it  is 

TnoMPftOK.    giiQ^^yn  (hat  the  matter  denied  forms  the  foundation  of  the 

whole  plea,  and  being  taken  away^  the  whole  plea  falls. 

Mansel,  in  reply.  The  existence  of  a  general  accept- 
ance is  perfectly  consistent  with  the  truth  of  the  denial  of  a 
qualified  acceptance. 

Lord  Denman,  C.J. — The  plaintiff  declares  on  a  bill 
of  exchange  accepted  by  the  defendant.  The  defendant 
pleads^  that  for  the  accommodation  of  Eldred,  and  without 
consideration,  he  wrote  a  qualified  acceptance  on  a  piece 
of  blank  paper  stamped,  and  made  it  payable  at  Messrs. 
Barclay  and  Co/s  only ;  that  he  delivered  it  to  Eldred  for 
the, purpose  of  drawing  a  bill  at  nine  months;  that  Eldred 
then  drew  upon  such  piece  of  paper  so  written  upon  a  bill 
payable  at  six  months,  and  then,  without  consideration, 
indorsed  the  bill  so  drawn  (being  the  same  bill  mentioned 
in  the  declaration)  to  Silver,  who  also,  without  considers- 
tion^  indorsed  to  the  plaintiff:  and  he  avers,  that  Silver 
and  the  plaintiff,  at  the  time  of  the  indorsements  to  them 
respectively,  knew  all  the  facts  alleged  in  the  plea.  To 
this  plea  there  is  a  replication,  denying  the  identity  of  the 
bill  in  the  plea  with  that  mentioned  in  the  declaration,  and 
newly  assigning  that  the  bill  mentioned  inthe  declantion 
is  another  and  a  different  bill,  accepted  by  the  defendant 
generally,  stating  that  none  of  the  circumstances  mentioned 
in  the  plea  apply  to  the  bill  newly  assigned.  To  this  new 
assignment  the  defendant  pleads  a  plea  similar  to  that  which 
he  pleaded  to  th^  declaration,  omitting  the  statement  of 
the  original  want  of  consideration.  The  plaintiff  replies  to 
this  plea,  traversing  the  qualified  acceptance  upon  the  said 
piece  of  blank  paper.  Upon  the  demurrer  to  this  replica- 
tion, the  question  arises,  whether  the  matters  of  defence 
alleged  in  the  plea  ace  sufficiently  answered.    It  seems  to 


THOMnOM. 
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me  that  the  replication  denies  that  the  bill  upon  which  the         1884. 
plaintiff  claims  to  recover  is  a  paper  to  which  any  part  of      tT^^"^^^ 
the  description   in  the  plea  applies.     1  cannot  discover  v< 

why  the  defendant  might  not  very  well  have  gone  to  trial 
opon  the  issue  tendered  by  the  replication,  and  have  proved 
that  the  paper  upon  which  the  plaintiff  has  declared,  and 
which  he  has  new-assigned,  is  the  paper  to  which  all  the 
facts  alleged  in  the  plea  apply. 

Mr.  Mansel  has  answered  the  argument  as  to  duplicity 
in  pleading,  by  reference  to  the  case  in  Fentris{a). 

LiTTLEDALE,  J.  (having  gone  through  the  pleadings, 
proceeded  thus :) — ^The  plaintiff  therefore  says,  by  way  of 
new  assignment,  "  All  that  you  allege  in  your  plea  may  be 
true,  but  the  bill  of  exchange  upon  which  I  bring  my 
action  is  a  different  bill,  and  is  a  bill  accepted  by  you 
generally."  The  defendant  might  have  taken  issue  upon 
this ;  but  instead  of  doing  so,  he,  by  way  of  making  a  spe- 
cial answer  to  the  new  assignment,  states  this  history.  He 
says,  "  No;  it  was  not  accepted  by  me  generally;  but  I 
gave  a  qualified  acceptance  only,  upon  a  piece  of  blank 
paper,  and  delivered  the  paper  with  this  qualified  accept- 
ance for  the  purpose  that  a  bill  might  be  drawn  upon  it  in 
a  particular  way,  and  it  was  not  drawn  in  the  manner  in- 
tended.'' The  plaintiff  replies  that  he  did  not  write  a 
qualified  acceptance  on  a  piece  of  blank  paper.  This  ap- 
pears to  me  completely  to  put  in  issue  the  matters  alleged 
in  the  plea.  The  plaintiff  says  it  was  a  general  acceptance, 
and  the  defendant  that  it  was  a  qualified  acceptance.  This 
b  a  pertinent  issue.  You  must  select  some  one  fact. 
The  plaintiff  has  selected  the  fact  most  material  in  the 
case.  Indeed,  I  do  not  see  very  well  what  other  issue 
could  have  been  taken.  The  parties  may  very  well  go  to 
trial  upon  the  issue  whether  there  was  a  qualified  or  gene- 
ral acceptance  upon  the  bill. 

(a)  BoUim  V.  Oavm,  1  Veat.  371;  antct  330. 
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Patteson,  J. — I  think  that  if  this  replication  had  been 
pleaded  to  the  original  plea>  it  would  have  been  good ;  but 
it  is  not  necessary  to  go  that  length.  Here  it  is  very  clear 
to  me  that  the  plaintiff  is  entitled  to  our  judgment.  The 
declaration  is  on  a  bill  of  exchange  generally.  The  de- 
fendant answers  by  setting  up  fraud  on  the  part  of  the 
drawer,  in  drawing  upon  the  blank  acceptance  a  bill  paya- 
ble at  six  instead  of  nine  months,  and  also  want  of  consi- 
deration; and  in  order  to  meet  the  answer  that  a  bona  fide 
holder  might  sue  upon  the  bill  notwithstanding  the  original 
defects,  he  goes  on  to  say  that  both  the  indorsers  knew 
what  had  occurred  in  connection  with  the  bill.  The  repli- 
cation does  not  deny  the  facts,  but  says  that  the  action  is 
brought  upon  another  and  a  different  bill.  The  defendant, 
in  his  plea  to  this  replication  by  way  of  new  assignment, 
puts  his  defence  upon  the  ground  that  this  was  a  case  of 
fraud,  and  not  upon  the  ground  of  the  want  of  considera- 
tion. The  plaintiff  having  again  newly  assigned,  the 
Court,  upon  demurrer,  thought  the  second  new  assignment 
bad,  but  gave  leave  to  amend.  The  plaintiff  now,  instead 
of  newly  assigning,  replies  that  the  defendant  did  not  write 
his  name  and  qualified  acceptance  on  the  piece  of  blank 
paper,  as  in  the  plea  pleaded.  By  this  replication  he  takes 
issue  upon  the  very  origin  of  the  alleged  fraud.  In  order 
to  ground  the  objection  of  Mr.  Mansel,  it  must  be  shewn 
that,  supposing  the  matter  denied  by  the  replication  were 
struck  out  of  the  plea,  there  is  enough  left  upon  the  record 
to  constitute  an  answer  to  the  action.  Now,  what  is  left  ? 
Nothing  but  the  assertion  that  Eldred,  the  drawer — that  is, 
the  drawer  of  the  bill  stated  in  the  declaration, — indorsed, 
without  consideration,  to  Silver,  who  also,  without  con- 
sideration, indorsed  to  the  plaintiff.  That  is  no  answer; 
for  the  bill  must  be  taken  to  have  been  drawn  and  accepted 
for  good  consideration.  The  drawer  of  a  bill,  drawn  upon 
good  consideration,  may  make  a  gift  of  it.  The  want  of 
consideration  between  indorser  and  indorsee  is,  by  itself, 
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nothing.     The  plea  says,  that  both  Silver  and  the  plaintifF        1834. 

knew — what?     This  was  intended  to  refer,  according  to       ^7^^ 

.  Hetdoh 

the  supposition,  to  the  part  of  the  plea  which  has  been  v. 

struck   out.      Therefore    this    allegation   means    nothing.     Thompsow. 

There  not  being  enough  left  upon  the  supposition  that  this 

part  is  struck  out,  it  follows  that  the  whole  plea  must  be 

taken  together.    What  is  the  whole  plea  ?     That  there  was 

fraud.     If  the  plaintiff  therefore  denies  the  groundwork  of 

the  fraud,  the  whole  defence  is  gone. 

Williams,  J. — ^The  whole  question  is  as  to  the  identity 
of  the  bill.  The  plaintiff,  by  averring  that  the  defendant 
did  not  write  his  name  and  qualified  acceptance  on  a  blank 
piece  of  paper,  tendered  issue  upon  a  material  fact,  and 
brought  the  real  question  directly  to  an  issue. 

Judgment  for  the  plaintiff. 


RicHABDSON  and  another.  Executors  of  Richardson, 

V.  GlFFORD. 

Assumpsit.    The  first  count  of  the  declaration  stated,  ^^f  «p^«r  * 

parol  demise 
that  in  consideration  that  the  plaintiffs,  as  executors,  would  for  more  than 

demise  premises  of  which  they  were  possessed  as  execu-  ^  ^tf ^?P' 

tors,  for  the  residue  of  a  term,  to  the  ^iefendant,  for  the  statute  of 

term  of  three  years  from  the  then  half  quarter,  at  a  certain  j^^^^  enters 

rent,    the   defendant,  by  a  memorandum  signed   by  him,  and  becomes 

agreed  and  promised  the  plaintiffs,  as  executors,  to  take  year  to  year, 

the  premises  for  the  said  term  at  the  same  rent,  and  to  {^^  ^'  bound 

.  .  by  an  under- 

keep  the  premises  in  good  repair  during  the  time  they  taking  to  re- 
should   be   in  his   occupation  as  such  tenant:   And  the  j^^Juch^^id^ 

demise. 
Where  A.,  the  legatee  of  a  term,  enters  and  occupies  for  a  short  time,  and  then 
quits  the  possession,  it  is  a  question  for  the  juty  whether  the  executors  have  or  have 
not  assented  to  the  bequest;  and  if  a  party  contract  with  A,  for  an  underlease,  it  may 
be  left  to  the  jury  to  say  whether  the  contract  was  made  with  A,  in  his  own  right,  or  as 
ag^Dt  to  the  executors. 
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lBa4.        plaintiffs  averred  that  they  did  demise  the  tenements  to  the 

„  defendant  for  the  time  and  upon  the  terms  aforesaid ;  and 

Richardson  '^ 

V.  that  the  defendant  became  tenant  to  them,  as  executors,  for 

GiFFOAD.  ii^g  term,  and  until  the  same  ended.  Breach,  in  not  repair- 
ing. The  second  count  also  stated  a  demise,  and  a  promise 
to  repair  during  the  tenancy.  The  third  count  stated,  that 
io  consideration  the  defendant,  at  his  request,  had  become 
and  was  tenant  to  the  plaintiffs  as  executors,  upon  and 
subject  to  the  terms  that  he  should  as  such  tenant,  during 
his  tenancy,  keep  the  tenements  in  tenantable  repair,  the 
defendant  promised  to  keep  the  tenements  in  tenantable 
repair  during  his  tenancy ;  and  although  such  tenancy  has 
continued  from  tbence  hitherto,  the  defendant  has  not  re- 
paired«  Plea:  non-  assumpsit.  At  the  trial  of  the  cause 
before  Denman,  C.  J.,  at  the  London  .sittings  after  last 
Hilary  term,  the  following  facts  appeared: 

The  testator,  who  occupied  the  premises  under  a  lease, 
bequeathed  them  to  his  widow  (whom  he  also  made  his 
residuary  legatee)  for  the  remainder  of  the  term,  if  she 
should  so  long  live,  with  remainder  to  children.  After  his 
deathy  the  widow  continued  to  occupy  for  three  months ; 
after  which,  the  plaintiffs  having  advertised  the  premises  to 
be  let,  the  defendant  agreed  to  take  them,  and  a  draft  of 
an  underlease  by  the  plaintiffs,  as  executors,  to  the  defend- 
ant, was  sent  to  him,  but  never  returned.  The  defendant 
afterwards  wrote  the  following  letter  to  Mrs.  Richardson: 

*'  Madam, — I  engage  to  take  the  premises  late  in  your 
possession,  at  Leyton,  from  the  present  half  quarter,  for 
the  term  of  three  years,  at  the  rent  of  150/.  per  annum, 
payable  quarterly  on  the  four  most  usual  days,  including  in 
the  first  payment  the  amount  due  from  the  present  time  to 
Lady-day  next.  I  further  engage  to  keep  the  premises  in 
good  repair  during  the  whole  of  the  time  they  shall  be  in 
my  occupation,  and  to  insure  the  house.  Sic,  for  the  sum 
expressed  in  the  lease  from  Mr.  Copeland,  as  well  as  to 
pay  all  rates,  taxes,  8u:.  for  which  you  would  have  been 
liable  if  still  occupying  the  said  house/' 
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The  plaintiffs'  counsel  offering  to  read  this  letter,  it  was         i834. 
objected,  by  Bompas,  Sent.,  that  it  could  not  be  read  with-      ""^-"^ 

,  ,  RiCtfARDSON 

out  a  lease^stamp,  as  it  was  an  agreement  to  take  a  term  ^. 

for  more  than  three  years.     The  Lord  Chief  j4iBtice  ad-      Gifporo. 

mitted  the  letter,  subject  to  a  motion  to  this  Court,  and  the 

case  proceeded.    The  defendant,  after  making  this  agree- 

meuti  occupied  the  premises  until  the  end  of  the  three  years 

from   the  ensuing  Lady«day,  when   he  left  them,  much 

out  of  repair.      It  was  objected  that  the  letter  was  no 

evidence  of  a  contract  with  the  executors,  but  with  Mrs. 

Bickardson.     His  lordship  left  this  as  a  question  for  the 

jury;  and  they  found  it  to  be  a  contract  with  the  plaintiffs 

as  executors,  and  gave  them  a  verdict,^  damages  100/. 

Bompa$,  Serjt.,  now  moved  for  a  nonsuit  or  a  new  trial.  First  point: 
The  letter  amounts  to  an  agreement  for  a  lease  for  three  ^^•*®^^'""P' 
years  and  half  a  quarter ;  but  not  being  stamped  with  a 
lease-stamp,  it  could  not  be  produced  in  evidence  as  a 
written  instrument :  consequently  the  agreement  was  void  Second  point: 
under  the  statute  of  frauds,  and  therefore  the  demise  laid  ^«""»®' 
in  the  declaration  is  not  proved.     IParke,  J.  In  the  third 
count  no  demise  is  alleged.     May  not  the  defendant  be 
consitlered  as-  a  tenant  from  year  to  year,  subject  to  the 
terms  of  the  paper?] 

The  plaintiffs  were  bound  to  declare  upon  the  special  Third  point: 
contract  [LittkdaU,  J.  They  have  done  so  in  the  third  ^pX'^''"  ^ 
count.  It  is  alleged  that  he  became  and  M'as  tenant  upon 
certain  terms.]  It  certainly  has  been  held,  in  Doe  d.  Aigge 
V.  Bell  {a),  that  a  lease  by  parol  for  more  than  three  years, 
though  void  under  the  statute  of  frauds,  enures  as  a 
tenancy  from  year  to  year,  subject  to  certain  of  the  terms 
in  the  contract ;  but  tlie  tenant  is  bound  by  Che  terme  of 
-the  contract  as  far  only  as  the  comideration  extends.  If 
the  consideration  fails,  the  terms  are  not  binding.  In  the 
case  of  repairs  agreed  to  be  done,  the  consideration  is 

(a)  5  T.  R.  471. 
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ordinarily  the  length  of  time  for  which  the  tenancy  is  to 
continue.  Here,  the  agreement  to  repair  was  made  upon 
the  supposition  that  the  term  was  to  continue  for  more 
than  three  years ;  but  the  defendant  has  only  had  a  tenancy 
from  year  to  year.  [Lord  Denman,  C.  J.  He  should  have 
obtained  a  lease.  If  he  chose  to  enter  into  a  contract  of  this 
kind  upon  such  an  imperfect  instrument,  he  must  be  bound 
by  it.  Pattesorif  J.  You  put  it  too  strongly  when  you  say 
that  the  consideration  fails.  The  defendant  would  have 
power  to  enforce  the  granting  of  a  lease.  LUtledale,i.  He 
might  enforce  it  in  a  court  of  equity,  there  having  been  a 
part-performance.]  A  court  of  equity  cannot  in  this  man- 
ner in  effect  set  aside  the  statute  of  frauds,  by  enforcing  a 
contract  for  a  lease,  which  is  void  under  the  statute,  on  the 
mere  ground  that  the  party  has  entered  and  expended 
money  (a).  [Parfte,  J.  It  is  in  cases  void  under  the  statute 
that  equity  dots  interfere.  It  is  considered  a  fraud  upon 
the  party  not  to  give  the  party  a  lease  when  he  has  entered, 
and  laid  out  money  upon  the  faith  of  an  agreement.] 

There  was  nothing  to  shew  a  taking  from  the  plaintiffs 
as  executors.  The  letter  which  the  plaintiffs  put  in  as 
evidence  of  the  contract,  shews  an  agreement  to  take  from 
Mrs.  Richardson.  The  question  whether  the  agreement 
was  with  her,  was  left  to  the  jury,  who  found  that  it  was 
with  the  executors.  It  was  not  a  question  for  the  jury, 
but  for  the  Court.  In  considering  whether  the  agreement 
was  with  Mrs.  Richardson  on  her  own  account,  or  as  agent 
to  the  executors,  it  is  material  to  look  at  the  title  to  the 
property,  the  state  of  which  may  be  material  where  it  is 
doubtful  with  whom  a  contract  is  made.  Now,  it  appears 
from  the  probate,  that  the  widow,  and  not  the  executors, 
was  entitled  to  the  premises,  and  that  she  occupied  for 
some  time  after  the  death  of  the  testator.  The  only  evi- 
dence of  a  contract  with  the  executors  is,  that  the  original 


(a)  As  to  the  effect  of  part-per- 
formance in  eiemptiug  a  transac- 
tion from  the  operation  of  the  sta- 


tute, see  Sugd.  Vend.  &  Furch. 
9th  edit. 
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negotiation  was  with  them.     All  the  terms  of  the  letter,         18S4. 

which  was  put  in  by  themselves,  shew  that  the  defendant   ^       ^^^"^ 

.,       .    ,.        ,^  ,         '  y     ^m        Richardson 

considered    himself    as   contracting   expressly   with   Mrs.  v. 

Richardion.     [Parke,  J.    If  it  was  entered  into    by  her      G'^'^oR^- 

really  for  the  benefit  of  the  executors,  it  must  be  considered 

that  she  was  their  agent.     It  was  a  question  of  fact  to  be 

left  to  the  jury.] 

LiTTLEDALE,  J. — The  husband  of  Mrs.  Richardson  Fourth  point. 
died,  and  by  his  will  left  her  the  house  which  he  had  occu- 
pied for  the  remainder  of  the  term,  if  she  should  so  long 
live,  with  remainder  over  to  children.  She  occupied  for  a 
short  time,  when  there  appears  to  have  been  some  arrange- 
ment with  the  executors,  in  consequence  of  which  she 
quitted  the  premises.  Negotiations  for  letting  to  the  de- 
fendant are  entered  into  by  the  executors,  and  the  defend- 
ant writes  a  letter  to  Mrs.  R.,  in  which  he  promises  to 
keep  the  premises  in  repair.  The  first  question  which 
arises  is,  whether  an  action  for  not  repairing  should  be  in 
her  name  or  in  that  of  the  executors,  who  had  the  legal 
interest,  unless  they  had  assented  to  the  bequest.  If  Mrs. 
R,  had  remained  in  possession  for  a  long  time  after  the 
death  of  her  husband,  that  circumstance  would  have  fur- 
nished evidence  of  assent  to  the  bequest  to  her  on  the  part 
of  the  executors.  But  in  fact  she  remained  only  a  short 
time.  The  fact  of  assent  was  a  question  for  the  jury; 
and  it  was  left  to  them  to  say  whether  the  contract  was 
with  her  or  with  the  executors.  That  was  properly  left, 
because  I  think  it  embodies  the  question  whether  the 
executors  had  assented.  If  the  widow  had  occupied  four 
or  five  years,  there  might  be  a  great  doubt  whether  the 
executors  could  maintain  the  action. 

Then,  supposing  that  the  jury  have  properly  found  that  Second  point. 
the  contract  was  entered  into  by  Mrs.  Richardson  as  agent 
to  the  executors,  the  next  question  is,  whether  the  defend- 
ant was  bound  to  repair.    The  agreement  being  for  more 
than  three  years,  and  not  being  in  writing,  it  conferred  no 
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legal  estate  for  that  term;  and  it  is  argued  that  if  the  tenant 
had  had  a  legal  term,  it  nvould  have  been  a  fair  agreeneiit 
that  he  should  undertake  the  repairs  mentioned  in  the  letter, 
but  that  if  he  had  only  a  tenancy  from  year  to  year,  be 
could  only  be  liable  to  ordinary  repairs.  It  appears  to  roe, 
that  thoogh  he  has  no  legal  term,  yet  if  a  party  chooses  to 
enter  into  a  contract  not  validj  and  to  take  possession  upon 
it, — ^if  he  himself  relies  on  mere  possession,  knowing  that  if 
he  likes  he  may  have  a  valid  lease,  and  he  contra£t«  to 
repair,  he  ii  bound  by  his  contract. 


PAltKE,  J. — I  am  of  the  same  opinion. 

Second  point.  I  <|iuite  agree  that  the  first  and  second  counts  are  not 
supported,  for  that  there  is  no  such  contract  as  is  alleged 
in  then. 

Fint  point.  The  contract  upon  which  the  plaintiffs  relied,  supposing 

it  to  have  been  duly  signed,  could  not  be  given  in  evidence 
without  a  stamp. 

Third  point.  But  the  third  count,  which  states  that  the  defendant  was 
tenant,  without  saying  that  he  was  tenant  under  a  lease, 
and  in  consideration  thereof  agreed  to  repair,  appears  to 
me  to  be  supported.  From  the  moment  when  he  took 
possession  during  the  first  year,  he  was  tenant  at  will,  sub- 
ject to  hi9  own  express  isgreement  to  keep  the  premises  in 
good  repair  duritig  the  whole  of  the  time  that  they  should 
be  in  his  pdssession.  He  has  entered  itito  a  positive  en- 
gagement, at  all  events,  to  repair  during  the  time  that  he 
actually  occupies. 

FoQitli  point.  Upon  this  contract,  Mrs.  R.  was  prim&  facie  entitled  to 
sue,  but  it  was  perfectly  competent  to  third  persons  to 
shew  that  the  contract  was  really  entered  into  for  their 
benefit,  in  which  case  the  contract  may  be  treated  as  en- 
tered into  with  them  (a).  It  was  a  question  of  fact  whe- 
ther the  contract  was  entered  into  by  Mrs.  R.  as  agent  for 
the  plaintiffs  or  not,  and  it  was  fairly  so  left. 

(a)  See  Berkeley  v.  Hardy,  5  Bam.  &  Cressw.  355;  8  Dowl.  k 
Ryl.  lOS. 
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Pattbsok,  J. — ^I   am  also  of  opinion  that  the  third 

count  being  proved,  the  plaintiffs  are  entitled  to  recover 

J      .        X    •  t        T  Richardson 

under  it.     it  is  true  that  the  engagement  to  repair  is  gene-  v, 

rally  entered  into  in  consideration  of  the  length  of  the      G'^poJ^"- 

tenDi  but  it  is  too  strong  to  say  that  the  consideration  for      *     ^'" ' 

the  agreement  fails  in  this  case.     The  defendant  may  have 

intended  to  be  tenant  from  year  to  year  upon  an  agreement 

to  repair;  and  it  is  to  be  observed  that  he  has  actually 

occupied  for  the  whole  time  contemplated. 

Lord  Denman,  C.  J.— I  am  of  the  same  opinion.  The 
verdict  must  be  entered  for  the  plaintiff  ut>on' the  third 
count,  and  for  the  defendant  upon  the  other  counts.  • 

Rule  accordingly. 


Doe  d.  Draper  v.  Lawley. 

ClfECTMENT  for  a  cottage  an4  garden  in  Shropshire.  In  ejectment 

At  the  trial  before  Patteson,  J.,  at  the  last  Shrewsbury  >t»no  •»-. 

•^  swer  to  a  pn- 

sprin^  assizes,  the  following  facts  appeared : —  mk  facie  tide 

The  premises  in  question  were  enjoyed  by  Abigail  Monk  jj^l^sio^i^*" 

as  her  own  property,  until  the  3th  April,  1795,  when  she  died,  that  such  pos- 

leaving  several  children,  of  whom  the  eldest  was  Edward  continuation  of 

Monk,  whose  eldest  son,  William,  is  now  living.     Patience,  ^*'  ^^^  " *}*' 

.  ,  who  enterecL 

the  youngest  daughter  of  Abigail,  (having  married,  m  1780,  by  abatement 
William  Draper,)  after  the  death  of  her  mother  in  1795,  ^  ^S  hw 

entered  and  continued  in  possession  until  the  1st  September,  eider  brother 
1805,  when  she  died,  leaving  William  Draper  {the  lessor  of  ^Jve)  wasen^' 

flie  plaintiff),  her  eldest  son  and  heir  at  law.     William  titled  as  heir, 

...  and  who  died 

Draper,  the  father,  continued  in  possession  and  married  more  than  80 

Mary  Lawley,  who  resided  on  the  premises  with  ^i^r  hus-  ff^^'^^^^nt 

band  until  his  death,  in  the  latter  part  of  1815,  and  afterwards  was  brought. 

until  her  own  death.     Her  son  (the  defendant)  then  entered. 
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whereupon  this  ejectment  was  coniinenced.  The  defendant 
set  up  the  title  of  William  Mofik,  and  contended  that  the 
possession  of  Patience  from  1795  to  1805  could  not  be 
considered  as  adverse  to  her  elder  brother  (a),  and  that  the 
possession  of  her  husband  from  1805  to  1815  was  in  the 
nature  of  a  tenancy  by  curtesy,  and  being  derived  from  her, 
would  be  subject  to  the  same  defects  as  her  possession. 
The  learned  judge^  however,  considered  the  possession  as 
adverse,  and  directed  the  jury  to  find  for  the  plaintiff,  which 
they  accordingly  did. 


Ludhw,  Serjt,  now  moved  for  a  new  trial.  The  pos- 
session of  Patience  was,  in  contemplation  of  law,  the 
possession  of  her  brother.  The  right  of  the  elder  brother 
or  of  his  issue,  to  enter  upon  the  issue  of  Patience,  still 
continues.  In  Com.  Dig.  Abatement  {A.\  abatement  is 
described,  and  then  it  is  said,  ''  If  the  younger  son  enter 
before  the  eldest,  it  will  be  an  abatement ;  though  if  he 
afterwards  die  seised,  and  the  land  descend  to  his  issue,  the 
descent  does  not  take  away  the  entry  of  the  eldest  son, 
because  it  shall  be  intended  that  the  younger  son  entered 
claiming  as  heir,^*  Chief  Baron  Comyns  refers  to  Little- 
ton, sections  396  and  397*  In  the  former  it  is  said,  ''  If  a 
man  seised  of  certain  land  in  fee,  have  issue  two  sons,  and 
die  seised,  and  the  younger  son  enters  by  abatement  into  the 
land,  and  hath  issue,  and  dieth  seised  thereof,  and  the  tene- 
ments descend  to  his  issue,  and  the  issue  enter  into  the  land, 
in  this  case  the  eldest  son,  or  his  heir,  may  enter  by  the  law 
upon  the  issue  of  the  younger  son,  notwithstanding  the 
descent;  because  when  the  younger  son  abated  into  the 
land  after  the  death  of  his  father,  before  any  entry  made 


(a)  But  now  by  S  &  4  WiU,  4, 
c.  «7,  it  is  enacted  (sect.  13,)  "  that 
where  a  younger  brother  or  other 
relative  of  the  person  entitled  as 
heir  to  the  possession,  or  receipt  of 
the  profits,  of  any  land,  or  to  the 


receipt  of  any  rent,  shall  enter  into 
the  possession  or  receipt  thereof, 
such  possession  or  receipt  shall 
not  be  deemed  to  be  the  possession 
or  receipt  of  or  by  the  peison  en- 
tided  as  heir.'' 
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by  the  eldest  son^  the  law  intends  that  he  entered  claimhig  as 
heir  to  his  father.  And  because  the  eldest  son  claims  by  the 
same  title,  that  is  to  say,  as  heir  to  his  father,  he  and  his 
heirs  may  enter  upon  the  issue  of  the  younger  son  notwith- 
standing the  descent,  &c.,  because  they  claim  by  the  same 
title.'*  To  this  passage  there  is  the  following  note  by  Mr. 
Hargrave:  ''When  a  younger  brother  enters  in  this  case,  he 
does  not  enter  to  get  a  possession  distinct  from  that  of  the 
elder  brother,  but  to  preserve  the  possession  in  the  family, 
that  nobody  else  abates ;  Gilb.  Ten.  28."  And  Lord  Coke, 
in  commenting  upon  the  396th  section  of  Littleion,  observes, 
that  ''  assisa  mortis  antecessoris  non  tenet  inter  conjunctas 
personas  sicut  fratres  et  sorores,  &c.,  for  they  are  privies  in 
blood,  but  it  lieth  against  strangers."  This  is  because  the 
right  of  entry  is  not  taken  away.  Such  an  entry  by  a  sister 
or  younger  brother  as  would  amount  to  a  disseisin,  if  made 
by  a  stranger,  does  not  affect  the  entry  of  the  elder  brother. 
The  onus  with  respect  to  the  character  of  the  possession 
lay  upon  the  plaintiff;  and  though  it  was  open  to  him  to 
shew  any  thing  against  the  presumption,  by  evidence  that  the 
possession  was  adverse,  unless  that  were  shewn,  the  pre- 
sumption favours  the  title  of  the  elder  brother.  The  adverse 
possession  in  this  case  could  only  date  from  the  death  of 
William  Draper  in  1815,  and  the  ejectment  was  brought  in 
1833.  Draper  occupied  20  years,  but  partly  during  cover- 
ture, and  partly  in  continuation  of  his  wife's  actual  posses- 
sion. [Parkey  J.  There  has  been  20  years  adverse  pos- 
session. The  husband  occupied  for  some  years  after  the 
death  of  Pa^te/ice,  and  died  in  1815,  and  since  that  time 
others  have  taken  from  him.] 

Lord  Den  man,  C.  J. — I  see  no  ground  for  disturbing 
the  verdict  on  the  ground  of  the  mere  relation  of  brother 
and  sister.  The  onus  of  explaining  the  character  of  the 
possession  lies  upon  the  party  against  whom  the  presump* 
tion  from  possession  arises. 
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Parke,  J. — ^There  is  a  very  good  prim^  facie  title  from 
20  years  possession,  and  nothing  to  answer  it. 

Patteson,  J. — There  was  no  evidence  of  any  inter- 
ference on  the  part  of  the  brother.  The  mere  relationship 
I  cannot  think  a  sufficient  answer  to  the  plaintiff's  primft 

facie  tide. 

Rule  refused. 


The  King  v.  Nockolds  and  others. 

By  an  act  for    UPON  an  appeal  to  the  Easter  quarter  sessions  for  the 

inl^'mh"^*  county  of  Huntingdon,  in  which  the  Rev.  George  Mirigaye, 

and  extin-        rector  of  Wistow,  was  appellant,  and  Mr.  NockokU,  (the 

tidies"fhe*       commissioner  under  1 1  Geo»  4,  c.  5,  for  inclosing  lands  and 

commissioner    extinguishing   tithes   in   the   parish  of  Wistow,)   and    the 

value  the         churchwardens  and  overseers  of  Wistow,  were  respond- 

tithes,  as  be-  ^^tg .  |ijg  sessions  by  their  order  determined,  (subject  to 
mg  equal  to  a  ,   .  .     -4  ^ 

fixed  propor-  the  opmion  of  this  Court  upon  the  following  case,)  first, 
tion  of  the  net 

annual  value  of  the  lands,  and  then  to  find  an  equivalent  corn-rent ;  and  by  hii  atoardy 
or  tome  previout  writing  under  his  hand,  to  be  annexed  thereto,  to  see  forth  the  same, 
and  to  apportion  the  corn-rent  upon  the  lands  of  the  respective  proprietors,  and  to  fix 
when  the  first  payment  of  the  corn-rent  shall  be  made,  and  when  the  tithes  shall  be 
extinguished;  and  a  right  is  given  to  any  person  aggrieved,  by  at^  thing  done  to  pur- 
suance of  that  act  J  to  appeal  to  any  general  or  quarter  sessions  in  the  county,  held  within 
four  months  next  after  the  cause  of  complaint  shall  have  arisen. 

The  commissioner  having  determined  the  amount  of  the  corn-rent,  and  fixed  the  day 
for  the  first  quarterly  payment  of  it,  and  also  the  day  from  which  the  tithes  shall  cease 
and  be  extinguished,  by  a  prmous  art/ mg,  which  afterwards  is  annexed  to  the  award:*-* 
Held,  that  an  appeal  by  the  rector  on  the  ground  of  the  corn-rent  being  inadequate, 
must  be  within  four  months  of  such  previous  writing,  and  that  an  appeal  within  foor 
months  of  the  date  of  the  award  is  not  in  time. 

Semble,  that  no  notice  of  the  corn-rents  having  been  fixed,  and  the  tithes  extinguished 
by  the  previous  writing,  was  requisite,  though  the  act  required  that  all  notices  necenary 
to  be  given  by  the  commissioner  should  be  given  in  a  particular  way,  eight  days  before 
the  period  for  doing  the  business  to  which  such  notice  shall  relate. 

But  held,  that  supposing  that  the  four  months  could  not  be  allowed  to  run  until  tlie 
partj  intended  had  notice  that  his  rights  had  been  affected,  notice  given  by  the  com- 
missioner in  the  manner  required  by  the  act  in  other  cases  is  sufficient,  although  the 
notice  which  states  in  general  terms  what  had  been  done,  refers  for  particulars  to  a 
schedule  deposited  at  a  distant  place ;  and  held  also  that  private  notice  is  sufficient. 

Corn-rents  substituted  foi  tithes  are  in  general  liable  to  parochial  burthens. 

Whether  they  would  be  so  liable  where  the  commissioner,  being  directed  by  the  act 
to  deem  the  tithes  ec]ual  to  a  fixed  proportion  of  the  net  annual  value  of  the  lands,  in 
making  the  calculation,  makes  a  deduction  from  the  gross  value  of  the  land  for  the 
parochial  burthens,  quare. 
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that  the  appeal  was  made  within  the  time  limited  by  the 
act:  and  secondly^  that  the  appeal  was  good  upon  the     •pJj^KiNo 
merits.  «• 

By  1 1  Geo,  4,  c.  5,  (private  act)  s.  25,  it  was  enacted,  that  ^ 

.    ,  '^  .  .  Appointment 

the  commissioner  should  ascertain  the  yearly  value  of  all  tithes  clause. 

within  the  parish  of  W.»  and  in  so  doing  should  consider  cer- 
tain proportions  of  the  annual  net  value  of  the  lands  of  the 
parish  as  the  value  of  such  tithes,  and  then  should  ascertain 
the  average  price  of  wheat  within  the  county  during  the 
preceding  seven  years,  and  should  by  his  awards  or  by 
some  prernotts  writing  under  his  hand,  to  be  annexed  thereto^ 
ascertain  and  set  forth  what  quantity  of  corn  would  equal 
the  annual  value  of  the  tithes,  and  determine  what  sum 
of  money  would  be  equivalent  to  such  quantity  of  wheat; 
such  sum  to  be  charged  and  apportioned  by  the  commis- 
sioner upon  the  lands  and  tenements  of  each  proprietor,  to 
be  issuing  out  of  the  lands  8cc.  charged  therewith,  and  to  be 
paid  by  the  occupier  to  the  rector,  by  four  quarterly  pay- 
ments; the  first  payment  to  be  made  on  the  25th  March 
next  after  the  execution  of  the  awards  or  such  earlier  quar- 
terly days  of  payment  as  the  commissioner  should  by  such 
award  or  by  such  previous  writing  as  aforesaid  direct.  This 
rent  was  declared  to  be  in  satisfaction  of  all  tithes  See. 
which  from  the  time  of  the  apportionment  of  the  rent,  or  at 
such  other  time  as  the  commissioner  by  any  writing  under 
his  hand  should  fix  and  appoint,  should  cease,  determine, 
and  be  for  ever  extinguished. 

By  section  60  it  is  enacted,  that  if  any  person  shall  think  Appeal  clause. 
himself  aggrieved  by  any  thing  done  in  pursuance  of  that 
act,  (except  in  certain  cases,)  such  person  may  appeal  to 
any  general  or  quarter  sessions  of  the  peace  for  the  county 
of  Huntingdon,  held  within  four  calendar  months  next  after 
the  cause  of  complaint  shall  have  arisen,  giving  to  the  com- 
missioner and  the  parties  concerned  notice  in  writing  of 
such  appeal,  ten  days  before  such  sessions. 

3  October,  1832.   The  commissioner,  by  an  instrument  Award. 
in  writing  under  his  hand,  declared  that  having  ascertained 
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the  quantity  of  wheat  equ^l  to  the  net  annua)  value  of  tithe$ 
and  the  equivalent  sum  of  money,  he  determined  that 
388/.  7s.  11  rf.  was  equivalent  to  the  quantity  of  wheat 
ascertained  to  be  equal  to  the  value  of  the  tithes,  and  he 
charged  and  apportioned  such  sum  on  all  the  lands  in  the 
parish  in  the  sums  and  proportions,  and  in  the  manner  set 
forth  in  the  schedule  annexed  thereto,  and  declared  that 
they  should  be  issuing  out  of  the  lands  &c.  thereby  charged 
therewith,  by  quarterly  payments,  the  first  to  be  made  on  the 
25th  December  then  next,  and  should  be  in  lieu  and  full 
satisfaction  of  all  tithes  within  the  parish,  and  that  all  tithes 
within  the  parish  had  ceased  and  determined  as  from  the 
29th  September  then  last,  and  were  for  ever  thenceforth 
extinguished. 

A  copy  of  the  schedule  referred  to  was  sent  to  the  appeU 
lant,  with  notice  of  the  tithes  having  been  extinguished, 
and  the  corn  rents  in  lieu  thereof  having  been  charged  and 
fixed,  which  it  appeared  had  been  received  by  the  appellant 
early  in  October^  1832,  but  such  copy  of  the  schedule  did 
not  refer  to  the  said  writing  respecting  the  extinguishment 
of  the  tithes,  nor  did  it  mention  a  notice  of  the  extinguish- 
ment of  such  tithes,  but  it  was  merely  a  copy  of  the  sche- 
dule of  the  several  allotments  and  old  inclosures,  &c.  in  the 
parish  of  Wistow,  the  yearly  corn-rents,  or  sums  charged 
thereon,  together  with  the  quantity  of  wheat  equal  to  the 
annual  value  of  the  tithes  thereof  respectively. 

A  notice,  signed  by  the  commissioner,  stating  that  the 
tithes  had  been  extinguished,  and  the  corn-rents  fixed  and 
charged  in  lieu  thereof,  in  the  manner  expressed  in  the 
schedule  then  deposited  with  the  clerk,  at  his  office  in 
Great  James  Street,  Bedford  Row,  London,^  was  fixed  to 
the  principal  door  of  the  church  of  Wistow,  about  the 
13th,  and  advertised  in  the  Huntingdon  Gazette  on  the 
6th  October,  1832;  the  9th  section  of  the  Wistow  Inclo- 
sure  Act  having  directed  that  all  notices  necessary  to  be 
given  by  the  commissioner  shall  be  given  by  advertisement 
in  the  Huntingdon  Gazette,  or  in  some  other  Huntingdon- 
shire or  Cambridge  newspaper,  and  affixed  to  some  prin- 
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cipal  door  of  the  church  of  Wistow,  eight  days  before  the         18S4. 
period  ybr  doing  the  business  to  which  such  fiotice  shall     J^lT^ 
rekUe.  v. 

The  several  allotments  under  the  inclosure  act  had  been     Nockolds. 
previously  set  out,  and  possession  thereof  taken  by  the 
persons  entitled. 

17  January,  1833.  The  commissioner's  general  award 
was  signed.  It  did  not  alter  the  previous  writing  or  corn- 
rent  schedule,  but  merely  referred  to  it  by  a  recital  that 
such  a  deed  was  made  on  the  preceding  Sd  October,  and 
was  annexed  to  the  award. 

22d  March,  1833.  The  rector  gave  notice  to  Nockolds 
(the  commissioner)  and  to  the  churchwardens  and  over- 
seers, of  his  intention  to  appeal  to  the  next  quarter  ses« 
sions,  against  the  award  and  declaration  of  the  commis- 
sioner, and  entered  an  appeal  accordingly^ 

9  April,  1833.  The  appeal  coming  on  to  be  heard  before 
the  sessions,  it  was  objected  on  the  part  of  the  respondents, 
that  the  Court  had  not  jurisdiction  to  hear  the  appeal, 
for  that  the  cause  of'  complaint  had  arisen  more  than  four 
calendar  months  previously,  viz.  on  the  3d  October,  1832. 
The  sessions,  however,  overruled  this  objection,  (subject 
8u:.)  and  went  into  the  merits  of  the  appeal. 

Upon  the  merits  the  question  was,  whether  388/.  7^.  lief. 
was  a  just  equivalent  for  the  tithes.  In  estimating  the 
annual  net  value  of  the  lands,  for  the  purpose  of  ascertain- 
ing the  coru-rent,  the  commissioner  made  deductions  from 
the  gross  value  of  the  land,  for,  amongst  other  things,  the 
poor-rates,  and  then  assessed  the  corn-rent  upon  such 
reduced  value. 

In  a  letter  written  by  the  commissioner  to  the  appellant, 
on  14th  February,  1831,  in  reply  to  one  written  by  the 
appellant  upon  the  subject  of  the  corn-rents,  he  says,  '^  I 
am  bound  by  the  clause  to  a  certain'  mode  of  ascertaining 
the  tithes,  and  to  set  out  the  net  annual  value  of  the  corn- 
rents;  which  implies  that  they  are  to  be  free  of  all  parochial 
rates  and  other  annual  outgoings." 
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In  a  letter  dated  13th  December,  183d,  from  the  commis- 
sioner to  the  appellant's  solicitor,  in  reply  to  one  in  which 
the  commissioner  was  asked  to  insert  a  declaration  in  his 
award,  to  the  effect  that  he  had  deducted  the  poor-rates 
from  tke  value  of  the  landi,  in  making  his  valuation  for  the 
corn-rents,  the  commissioner  says,  "  I  cannot  possibly  have 
any  objection  to  the  insertion  of  such  words  in  the  award, 
as  will  make  it  clear  to  all  parties  concerned  that  the  corn- 
rents  are  calculated  as  payable  and  to  be  paid  to  the 
rector  and  his  successors,  free  from  all  parochial  rates  and 
deductions  whatever,  except  the  land  tax  chargeable  in  the 
said  rectory,  such  being  the  principle  upon  which  the  sche- 
dule is  drawn,  according  to  the  construction  of  the  act  of 
parliament/' 

The  commissioner,  however,  when  he  made  the  award, 
declined  to  state  in  it  that  he  had  deducted  the  poor-rates 
in  making  the  valuation  of  the  corn-rent,  although  he  asserted 
that  such  was  the  fact. 

There  is  no  statement  in  the  award  that  the  corn-rent  was 
calculated  as  payable,  or  that  the  same  is  payable,  free  from 
all  parochial  rates,  &c.  The  sessions  were  of  opinion  that 
the  award  was  properly  appealed  against,  on  the  ground 
that  the  sum  awarded  was  not  an  equivalent  for  the  tithes, 
according  to  the  provisions  of  the  act. 


I.  Whether 
appeal  in  due 
time. 


F.  Kelly  and  Grunning,  in  support  of  the  decision  of  the 
sessions.     Two  questions  are  raised. 

The  first  question  is,  whether  the  appeal  was  entered  in 
time.  The  appeal  was  within  four  months  of  the  publica- 
tion of  the  commissioner's  award,  and  within  four  months 
of  the  time  when  the  first  payment  of  the  corn-rent  was 
ordered  to  be  made,  but  not  within  four  months  after  the 
declaration  was  signed  and  the  schedule  made  out.  The 
statute  certainly  gives  the  commissioner  power  to  do  certain 
things  before  the  award  is  made,  but  these  writings  are  to 
be  annexed  to  the  award,  so  that  no  act  can  be  considered 
as  completely  and  legally  perfected  until  it  be  so  annexed. 
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Till  then  it  was  only  contingent.     It  was  not  published        1884. 

until  the  award  was  made.    It  is  true  that  a  copy  of  the     ^^t^ 

...  The  Kino 

schedule  was  sent  to  the  appellant,  but  this  is  not  required  v. 

by  the  act.     If  the  act  had  required  that  notice  of  the  ex-     Nockoldb. 

tiDguishment  of  the  tithes  and  of  the  schedule  should  be 

given  to  the  appellant,  there  would  have  been  some  ground 

for  arguing  that  the  appellant  ought  to  have  dated  his 

grievance  from  the  time  of  the  notice  in  October.     [Pa^/«- 

son,  J.  Is  there  any  special  clause  requiring  that  such  a 

notice  should  be  given  ?    All  I  find  is  a  clause  directing 

the  mode  of  giving  the  notices  necessary  to  be  given  by  the 

commissioner.]    There  is  none;  the  only  reasonable  mode 

of  giving  notice  is  by  annexation  to  the  award,  and  it  would 

be  a  hardship  upon  the  party  if  the  four  months  were  to 

commence  before  legal  notice. 

The  second  principal  question  is  upon  the  merits.     The  I^*  Whether 
,       .  -  ,  .    :  ,    ,  .      ,        valuation 

valuation  of  the  commissioner  proceeded  upon  a  mistaken  made  apon 

notion  that  the  corn*rent  would  be  discharged  from  the  the  correct 

®  pnnciple. 

poor-rate.    If  that  were  in  fact  the  law,  the  rector  would 

not  have  appealed,  for  the  difference  in  the  amount  to  which 
he  would  have  been  entitled,  would  be  substantially  nothing. 
[IMlkdaki  J.  In  Hex  v.  Boldero  (a),  we  decided  that  a  corn- 
rent  is  liable  to  the  poor-rates.]  Nothing  but  an  express 
provision  in  the  act  can  exempt  the  com«rent  in  the  hands 
of  the  rector  from  liability  to  poor-rates.  In  Rex  v.  BoU 
dero  the  words  were  not  nei  annual  value,  but  annual  value 
ooly;  but  in  Rex  v.  Lacyip),  where  the  word  ''net"  was 
used,  the  Court  held  that  the  rents  calculated  according 
to  the  net  annual  value  of  the  tithes,  were  liable  to  the 
parochial  burthens.  The  parochial  burthens  are  constantly 
fluctuating,  so  that  the  commissioner  could  have  no  means 
of  estimating  its  amount.  There  is  abundant  reason  for 
believing  that  the  legislature,  in  lising  the  word  **  net/' 
never  contemplated  that  the  commissioner  should  take 
into  consideration  the  poor-rates* 

(a)  6  D.  &  R.  557;  4  B.  &  C.  (b)  8  D.  &  R.  457;  5  B«  &  C. 

467.  702. 
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Sir  J.  Scarlett^  Pryme,  Cooper  and  Tomlinson,  contr^. 
rjij^^^^         I.  The  appeal  was  not  entered  within  four  months  after 
V.  the  cause  of  complaint  arose.     The  commissioner  was  em- 

powered to  do  this  act  as  well  by  a  previous  writing  under 
w'iiether"ap-  ^^^  ^^"^  ^'  ^y  ^^^  award  itself.  The  separate  writing  is 
peal  within  an  award  quoad  hoc,  and  as  to  this  part  of  his  duty  the  com- 
missioner was  functus  officio,  and  could  not  afterwards  by 
his  award  alter  his  former  determination.  The  act,  it  is 
true,  requires  the  papers  to  be  afterwards  annexed  to  the 
award,  but  that  can  only  be  for  the  purpose  of  preservation. 
The  rector  might  certainly  have  appealed  against  the  pre- 
vious writing,  if  he  thought  himself  aggrieved  .by  it.  He 
had  full  notice  of  the  extinguishment  of  the  tithes,  sup- 
posing such  notice  to  be  necessary,  for  which  there  appears 
to  be  no  reason.  The  notice  on  the  church  door  was  notice 
to  him,  and  the  act  of  the  commissioner  in  sending  him  a 
copy  of  the  schedule,  (an  act  not  required  by  the  statute,) 
was  also  sufficient  notice.  In  Rex  v.  Gloucestershire  (a)  it 
was  held,  that  an  insufficient  allotment  made  to  the  vicar  of 
Tewkesbury,  under  an  inclosure  act,  in  lieu  of  tithes,  was 
not  a  grievance  until  the  tithes  were  also  extinguished,  but 
that  as  soon  as  the  allotment  was  coupled  with  a  determi- 
nation of  the  vicar's  right  to  tithes,  it  became  a  giievance 
and  a  cause  of  complaint.  Here,  the  writing  or  declara- 
tion of  October,  1832,  at  once  deprived  the  rector  of  bis 
tithes,  and  substituted  a  corn-rent.  If  that  rent  was  insuffi- 
cient, so  as  to  give  him  a  cause  of  complaint,  it  arose  at 
that  time. 
Second  point:  H.  What  is  the  net  annual  value?  That  which  comes 
mating  net  ^^  ^^^  proprietor  or  occupier  after  all  deductions  to  which 
annual  value,  the.  land  is  liable.  The  words  are  plain  and  intelligible; 
and  with  respect  to  the  difficulty  which  has  been  alluded 
to,  of  calculating  the  amount  of  the  poor-rates,  it  is  to  be 
observed,  that  such  a  calculation  is  made  with  sufficient 
accuracy  in  every  case  of  a  purchase  of  land.  The  com<^ 
missioner  ha$  considered,  the  land  as  being  worth  what  a 

(a)  3  Maule  &  Selw.  127. 


The  King 
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tenant  would  give  for  it,  be  paying  the  parochial  burthens.         18S4. 

In  Rex  V.  Boldero  (a)  there  was  no  question  as  to  the  mean* 

ing  of  net  annual  value,  but  the  principle  there  acted  upon  9. 

is  the  same  as  that  adopted  here.     In  Rex  v.  Lacyib),    ^ockolds. 

though  the  word  **  net"  does  occur,  yet  it  is  used  with 

reference  to  a  very  different  subject.     There  the  question 

was,  what  is  to  be  considered  as  the  net  annual  value  of 

the  tithes;  and  the  difference  of  the  subject*matter  rendered 

it  necessary  to  adopt  a  different  principle.    The  principle 

adopted  by  the  commissioner  in  the  present  case,  was  acted 

upon  in  Rex  v.  JBoldero,  and  is  not  affected  by  the  decision 

in  Rex  v.  Lacy,  in  which  Rex  v.  Boldero  is  recognized;  it 

is  also  acted  upon  in  Rex  v.  Tomlifison  (c).  Rex  v.  Lower 

Mitton(d)j  Rex  v.  Duke  of  Bridgewater{e),  and  in  Rex  v. 

Hull  Dock  Company. 

LiTTLEDALEi  J.(y*) — One  question  which  arises  is,  whe» 
ther  the  corn-rent  is  calculated  upon  a  proper  principle, 
but  as  I  think  that  the  notice  was  not  given  in  time  under 
the  act,  we  need  not  express  our  opinion  upon  that  point. 
The  act,  which  is  for  inclosing  lands  in  the  parish  of  Wis- 
tow,  and  extinguishing  its  tithes,  after  directing  in  what  way 
compensation  is  to  be  made  to  the  rector  in  lieu  of  tithes, 
directs  (section  60)  that  if  any  person  shall  feel  himself 
aggrieved  by  any  thing  done  in  pursuance  of  that  act,  be 
may  appeal  to  any  quarter  sessions  which  shall  be  held  within 
four  calendar  months  after  the  cause  of  complaint  shall  have 
arisen.  The  question  therefore  is,  when  the  cause  of  com-^ 
plaint  arose.  The  25th  section,  after  having  directed  that  the 
tithes  shall  be  valued  and  the  average  price  of  wheat  ascer^ 
tained,  requires  the  commissioner,  by  his  award,  or  by  some 

(a)  6  Dowl.  &  Ryl.  557;  4  (<0  4  Mana.  ft  Ryl.  711;  9 

Bam.  &  Cressw.  467.  Barn.  &  Cress w.  810. 

(6)   8  Dowl,  &  R^l.  457;   5  (e)  4  Mann.  &  Ryl   143;   9 

Bam.  &  Cressw.  702.  Bam.  &  Cressw.  68. 

(c)  4  Mann.  &  Ryl.  169 ;  9  (/)  Lord  Dentfion,  C.  J.,  was  at 

Baro.  &  Cressw.  163.  the  Privy  Counci]. 
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1834.         previous  writing,  to  ascertain  and  set  forth  what  qaantity 

S^^'C*'^^      of  wheat  will  be  equal  to  the  value  of  the  tithes,  and  what 
The  EiMG  ^  .  .  i_ 

V.  sum  equal  to  the  value  of  the  wheat,  which  sum  is  to  be 

N0CKOLD6.     charged  on  the  lands  and  tenements  within  the  parish.     It 
appears  that  this  might  be  done  previous  to  the  making  of 
the  award.     It  very  frequently  happens  that  awards  are 
delayed  till  all  interlocutory  matters  are  disposed  of;  and 
very  properly  so,  because  otherwise  the  greatest  inconve- 
nience would  arise.    The  award  might,  upon  any  part  of 
it  having  been  appealed  against,  require  to  be  altered,  and  it 
might  be  a  question  whether  the  commissioner  could  alter 
the  general  award  after  it  is  once  made.     At  all  events  it 
would  be  a  great  inconvenience  if  the  award  were  to  be  so 
altered.     Commissioners,  I  think,  ought  to  wait  till  all 
matters  are  finally  settled;  I  therefore  think  that  this  is  a 
cause  of  complaint  that,  in  the  contemplation  of  the  legis- 
lature,  might   arise   before   the    award  has   been  made. 
The  separate  writing  is  to  be  annexed  to  the  award,  that 
is,  annexed  to  the  award  when  it  is  made,  and  to  be  governed 
by  the  same  rules  as  the  award  as  to  being  admitted  in 
evidence.    I  consider  these  previous  writings  as  a  kind  of 
intermediate  things  in  the  nature  of  an  award,  and  to  con- 
tinue such  until  finally  annexed  to  the  award,  and  that  the 
commissioner  has  power  to  do  the  same  thing  by  this  pre- 
liminary course  as  by  the  final  award  itself.    The  commis^ 
sioner  may  see  whether  or  not  the  several  awards    are 
appealed  against  before  be  makes  his  final  award.  The  case 
finds  that  the  commissioner,  by  a  writing  under  his  hand,  has 
ascertained  and  set  forth  the  quantity  of  wheat  equal  to  the 
value  of  the  tithes,  and  has  ascertained  the  sum  which  is 
equal  to  the  quantity  of  wheat,  and  has  awarded  it  on  diffe> 
rent  lands,  and  has  directed  that  the  tithe  should  cease. 
This  was  done  m  pursuance  of  the  act,  and  there  was  then  at 
least  a  kind  of  primft  facie  cause  of  complaint.    It  is  said  that 
parties  ought  not  to  be  bound  till  they  have  notice.    I  think 
it  doubtful  whether  any  notice  was  requisite  here,  for  the 
appellant  must  have  known  that  the  commissioner  was  act- 
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iog  aDd  proceeding  under  the  act  to  which  the  appellant        18S4. 
himself  was  a  party.    But  supposing  that  notice  was  neces-     ST^^^ 
sary,  he  has  had  sufficient  notice  to  require  his  appealing  «. 

before  he  did.  A  copy  of  the  schedule  was  sent  to  the  Nockolds. 
appellant^  with  notice  of  the  tithes  having  been  eitinguished, 
early  in  October,  1832.  Now  it  is  very  true  that  the  sche- 
dule did  not  contain  the  principle  upon  which  the  corn-rent 
was  calculated,  but  the  rector  had  from  the  schedule 
notice  of  the  amount  of  the  corn-rents.  He  had  notice 
also  of  the  tithes  having  been  extinguished.  Besides  thatj 
uotice  is  sent  by  commissioner,  preparatory  to  the  tithes 
being  extinguished,  to  the  Huntingdon  Gazette,  and  after- 
wards by  affixing  it  to  the  church  door,  which,  as  the  case 
says,  is  the  mode  of  giving  notice  required  by  the  9th  sec- 
tion of  the  act.  Now  I  very  much  doubt  whether  that 
enactment  applies  to  a  notice  of  this  kind.  I  think  it 
applies  only  to  business  done  at  the  commissioner's  sittings. 
Though  the  manner  in  which  notice  is  to  be  given  in  such 
a  case  as  this  is,  as  it  seems  to  me,  not  specified  by  the  act, 
I  think  there  was  a  sufficient  notice  to  the  parties  interested. 
Here  was  a  notice  stating  what  had  been  done,  and  what 
rights  altered,  given  in  the  mode  which  is  for  several  pur* 
poses  recognized  by  the  act  as  sufficient.  One  objection 
to  the  notice  itself  is,  that  it  refers  to  the  clerk  who  resides 
ID  Great  James  Street,  Bedford  Row.  I  do  not  think  the 
rector  was  bound  to  go  there,  and  I  think  that  if  the  notice 
had  been  this  only,  that  the  parties  interested  might  be 
informed  of  what  had  been  done  upon  applying  at  the  office 
of  the  clerk,  it  might  have  been  bad ;  but  f  think  that  the 
notice  on  the  church  door  was  sufficient,  particularly  when 
taken  in  connection  with  the  notice  in  the  newspaper.  If 
the  parties  required  more  particular  information,  they  might 
go  to  London  for  the  purpose.  I  will  notice  one  other 
thing,  that  is,  the  correspondence  set  out  in  the  case,  which 
shews  that  at  all  events  before  the  letter  of  ISth  December, 
the  appellant  had  full  notice  of  what  had  been  done.  I 
think  it  quite  clear  that  the  appeal  was  not  made  at  any 
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1834.         sessions  held  within  four  months  of  the  time  when  the 
appellant  received  notice,  and  therefore  that  it  was  too  late. 

Patteson,  J. — I  think  also  that  the  appeal  was  too 
late.  By  the  60th  section,  '^  if  any  person  shall  feel  him- 
self aggrieved  by  any  thing  done  in  pursuance  of  this  act" 
he  may  appeal  to  any  general  or  quarter  sessions  held 
within  four  months  next  after  the  cause  of  complaint  shall 
have  arisen.  These  words  evidently  contemplate  things 
done  previously  to,  or  at  all  events  independently  of,  the 
award.  What  is  the  thing  done  here  which  constitutes 
the  cause  of  complaint  f  The  giving  to  the  rector  a  smaller 
sum  for  his  tithes  than  he  thinks  himself  entitled  to. 
When  is  that  done  i  The  commissioner  is  to  direct  when 
the  corn-rents  are  to  become  payable,  and  when  the  tithes 
are  to  be  extinguished  by  his  award,  or  by  some  previous 
writing  under  his  hand,  to  be  annexed  to  the  award,  in 
order  that  parties  may  have  access  to  them  together.  The 
act  does  not  say  that  the  previous  writing  is  not  to  be  ope- 
rative until  annexed  to  the  award;  on  the  contrary,  the 
corn-rents  are  to  become  payable,  and  the  tithes  to  be  ex- 
tinguished at  the  time  fixed  upon,  either  by  the  previous 
writing  or  by  the  award.  The  commissioner  did  fix  the 
time  by  his  previous  writing.  The  thing  done,  by  which 
the  appellant  is  aggrieved,  is  the  writing  and  signing  that 
instrument ;  and  the  cause  of  complaint  arose  on  the  Sd  of 
October,  when  it  was  so  signed. 

There  is  no  clause  requiring  notice  to  be  given  of  the 
writing  by  which  the  tithes  are  extinguished.  It  is  said 
to  be  a  hardship  to  allow  the  time  of  limitation  to  run 
before  the  party  has  notice;  but  this  is  met  by  shewing  that 
die  commissioner  did  give  notice  on  the  church  door,  and 
in  the  Gazette,  which  notice  contained  a  reference  to  the 
instrument,  signed  and  sealed  by  him.  And,  what  is  more 
than  that,  the  rector,  in  the  early  part  of  October,  received 
a  copy  of  the  schedule,  with  notice  of  the  tithes  having 
been  extinguished  and  the  corn<»rent  having  been  fixed  in 
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lieu  of  it.  That  was  much  more  than  four  months  before  1834. 
the  appeal  was  entered.  The  ninth  section  directs  in  what 
manner  notice  shall  be  given  when  it  is  required  by  the  act. 
I  do  not  think  that  it  is  required  here»  but  the  commissioner 
has  acted  quite  properly  in  giving  notice  in  the  manner 
required  in  other  cases.  I  cannot  help  observing  from  the 
correspondence!  that  the  rector  must  have  been  well  aware 
of  the  mode  in  which  the  valuation  was  made,  and  that  he 
did  not  object  to  it,  but  he  wished  to  have  it  shewn,  so  that 
it  would  exempt  his  corn-rent  from  the  poor-rates.  Unfor* 
tunately  the  commissioner  did  not  do  so.  The  rector  has 
been  misled  probably  by  the  commissioner's  letter.  I  do 
not  know  whether  the  valuation  having  been  made  in  the 
manner  shewn,  may  not  exempt  the  rector  from  the  pay- 
ment of  rates.  I  do  not  know  whether  it  does  or  does  not 
When  the  rector,  however,  finds  that  the  commissioner  has 
omitted  to  state  upon  his  award  the  mode  of  valuing,  he 
appeals  against  the  award,  but  it  is  clear  that  this  omission 
was  no  ground  of  appeal,  for  the  commissioner  was  not 
bound  to  state  it.  Therefore  his  only  appeal  was  against 
the  declaration  of  Sd  October,  and  in  that  he  was  too  late. 

Williams,  J. — I  am  of  the  same  opinion.  I  had  doubts 
at  first  whether  any  act  done  by  the  commissioner  could  be 
considered  as  final  before  the  award  was  made,  but  now  it 
seems  to  me  perfectly  clear  that  the  previous  writiug  is  to  be 
equally  as  effective  as  the  award  itself,  and  that  the  commis- 
sioner might  extinguish  the  tithes  and  give  the  corn-rent  by 
the  previous  writing.  The  act  of  3d  October  was  com- 
petent to  extinguish  the  tithes,  and  was  clearly  the  cause  of 
complaint.  The  rector  had  special  notice;  the  notice  in 
the  Gazette  must  be  taken  to  have  reached  him,  and  he  can 
hardly  be  supposed  not  to  have  watched,  step  by  step,  a 
proceeding  in  which  he  was  so  much  concerned. 

Order  of  Sessions  quashed. 
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Saffery  and  others.  Assignees,  &c.  of  Thomas  Dean 
Alderson,  a  Bankrupt,  v.  Elgood  and  another. 

The  goods  of  REPLEVIN  for  the  taking  and  detention  of  the  goods 
land°"out  o?°"  of  the  plaintiffs,  as  assignees,  in  a  certain  warehouse,  in  the 
which  a  rent-  parish  of  St.  George,  Hanover  Square.  The  defendants 
been  granted  made  cognizance,  as  bailiffs,  of  Joiias  Henry  Stracey^  stat- 
^^f  We^o  '"*'  ^^^^  ^"  ^^^  3nxie»  1805,  Lord  Rodney  and  Hugh 
the  distress  of  Powell,  Esq,  being  seised  in  fee,  demised  to  Hunter  and 
^  an  btercst  J'^^'woA  certain  land,  on  part  whereof  the  warehouse  is  situ- 
in  the  land  ate,  habendum  to  Hunter  and  Bramak,  their  executors,  &c. 
Siat  which  A.   ^^^  sixty-six  years.     On  the  following  day  Hunter  released 

had  at  the        ^jg  interest  in  the  term  to  Bramah.    On  the  28th  February, 

time  of  the  ,  ... 

grant.  1809>  i^rafiia/i  demised  the  land,  with  all  buildings  tbereon, 

A  grant  of  j^  George  Alderson,  for  sixty-two  years  and  a  half,  wanting 

UveSf  chained  twenty-one  days.     By  indenture  of  6th  June,  1809,  George 

w^chSe'*"  ^^^^^^  granted  to  Stracey,  his  executors,  administrators 

grantor  has  and  assigns,  for  four  lives,  a  yearly  rent-charge  of  300/. 

^<^^/,wiU  charged  upon  and  issuing  out  of  the  land,  payable  6th 

enure  as  a        September,  6th  December,  6th  March,  and  6th  J  une.    And 

grant  during 

the  term  if       George  Alderson,   for  himself,   his   heirs,  executors,  8cc. 

any  of  cetteux  covenanted  with  Stracey,  his  executors,  administrators  and 

que  vies  shall  ^  . 

so  long  live,      assigns,  that  in  case  the  rent*charge,  or  any  part  thereof, 

should  be  unpaid  fourteen  days,  it  should  be  lawful  for 

Stracey,  his  executors  &c.,  to  enter  and  distrain,  and  the 

distress  or  distresses  then  and  there  found  to  take  away  and 

impound,  until  the  rent-charge,  and  all  arrears  and  costs 

should  be  paid,  and  in  default  of  payment  in  due  time,  to 

appraise  or  sell  the  same,  or  otherwise  to  act  therein  ac* 

cording  to  due  course  of  law,  in  the  same  manner,  in  all 

respects,  as  landlords  are  by  act  of  parliament  authorized 

to  do  in  respect  of  distresses  for  arrears  of  rent  reserved 

on  leases  for  years  (a).     Averment:  that  three  of  the  cet- 

teux  que  vies  were  living.     And  because  75/.  of  the  rent- 

(fl)  As  to  the  effect  of  this  proviso,  see  MUler  v.  Oreen,  8  Bingh.  92; 
1  Moore  &  Scott,  199. 
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charge,  for  a  quarter  of  a  year,  ending  6th  March,  IS32,  was 
due  and  in  arrear  to  Stracey,  and  remained  due  for  the  space 
of  fourteen  days,  and  until  the  time  when  8cc.,  the  defendants, 
as  bailiffs  of  Stracey,  acknowledged  the  taking  of  the  said 
goods  in  the  places  in  which  &c.,  the  same  places  in  which 
8cc.  being  then  and  there  built  upon  the  demised  land,  and 
justly  Sec.  for  and  in  the  name  of  a  distress  for  the  said 
arrears.  Second  cognizance  by  the  defendants,  as  bailiffs 
of  C.  ji.  H.  HetUon.  This  cognizance  was  the  same  as  the 
former,  adding  a  deduction  of  title  to  the  rent-charge, 
through  several  mesne  assignments  to  Heaton. 

General   demurrer  to  both    cognizances.     Joinder  in 
demurrer. 


347 


1834. 


Piatt,  in  support  of  the  demurrer.  It  is  only  necessary 
to  consider  the  first  cognizance,  for  the  assignee  could  not 
be  in  a  better  situation  than  the  grantee.  The  first  cogni* 
zance  is  insufficient  in  law  on  two  grounds. 

I.  The  grant  of  the  annuity  was  void.  George  Alderson 
was  only  a  termor,  and  he  assumed  to  grant  an  annuity  for 
lifes,  without  reference  to  the  term.  A  rent-charge  for  a 
freehold  interest  cannot  issue  out  of  a  term  of  years  (a). 
The  grant  extended  beyond  the  legal  estate  of  the  grantor. 
Although  as  between  the  grantee  and  the  grantor,  the  latter 
might  be  bound  by  the  deed  by  way  of  estoppel,  still  the 
distress  cannot  be  justified  as  against  the  plaintiffs,  who  are 
not  shewn  by  the  cognizance  to  claim  under  the  grantor,  or 
to  be  privy  in  estate  with  him,  and  who  therefore  are  not 
bound  by  such  estoppel.  [^Patteson,  J.  It  is  not  put  as  a 
case  of  estoppel  in  Butt's  case  (6).  It  is  said  that  the 
charge  shall  be  good  for  the  term,  if  the  grantee  so  long 
live.     He  has  a  chattel  interest  for  life.] 


(a)  Where  a  term  was  be- 
qaeathed  to  A.  for  life,  remainder 
to  fi.,  it  was  held  to  be  a  good 
bequest  to  JB.,  of  so  much  of  the 
term  as  was  unexpired  at  the  death 


of  A,;  Matthew  Manning^  case, 
8  Co.  Rep.  95.    And  see  Cotton  v. 
Heath,  1  Roll.  Abr.  612,  pi.  3,  (8 
Vin.  Abr.  93.) 
{b)  7  Co.  Rep.  23. 
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1834.  II.  Supposing  the  grant  not  void,  how  can  it  operate  to 

give  a  right  to  seize  the  goods  of  a  stranger?  What  right 
could  George  Alderson  have  to  say  that  the  goods  of  a 
stranger  upon  the  premises  should  be  distrainable  for  the 
arrears  of  his  rent-charge  ?  The  plaintiffs  are  to  be  con- 
sidered as  strangers,  for  it  is  not  shewn  that  they  claim 
under  George  Alderson.  If  the  lord  of  a  manor  grant  a 
rent-charge  upon  the  manor,  the  goods  of  the  copyholders 
are  not  liable  to  be  seized.  If  a  lessor  charge  his  lands, 
the  goods  of  an  antecedent  lessee  are  not  distrainable. 
Where  one  joint  tenant  charges  the  lands  of  which  he  is 
joint  tenant,  the  goods  and  chattels  of  his  co-tenant  are 
free.  The  authorities  on  this  subject  are  collected  in  Com. 
Dig,  Distress,  (B.  2,)  and  all  shew  that  in  no  case  can  the 
goods  of  a  stranger  be  seized  for  a  rent-charge.  [Paite- 
son,  3.  There  are  cases  in  Roue's  Abridgment  which  seem  to 
say  so,  but  upon  looking  at  them  I  find  they  do  not  support 
the  proposition  in  Com.  Dig.,  and  the  case  in  2  Satinders, 
290,  is  against  it]  How  then  does  it  happen,  in  the  case 
of  the  copyholder,  that  his  goods  are  free  ?  IPatteson,  J^ 
It  is  laid  down  that  the  interest  of  the  copyholder  is  para«- 
mount  to  that  of  the  lord.  If  you  had  pleaded  in  bar, 
that  before  the  rent-charge  was  granted,  a  lease  had  been 
granted  by  you,  the  case  would  have  been  different,  for 
then  your  interest  would  have  been  paramount  to  the  rent* 
charge.] 

Addison,  contrd,  was  stopped  by  the  Court* 

Lord  Denman,  C.  J. — The  first  point  has  been  aban* 
doned.  The  second  point  is,  that  the  goods  of  a  stranger 
cannot  be  taken  for  the  arrears  of  a  rent-charge.  The 
authority  for  that  position  seems  to  rest  entirely  upon  what 
is  said  in  Com.  Dig.  Distress,  (B.  2,)  and  I  think  there  never 
was  an  authority  less  satisfactory.  It  is  there  said,  that  for 
a  rent-charge  generally,  the  cattle  or  goods  of  a  stranger 
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cannot  be  distreined,  dubitatur^  15  H.  7,  }7,  b.  (a); 
contri,  1  Roll.  669,  1.  25(*);  quare,  1  Roll.  668,  1.  13(c); 
R.  ace.  1  Roll.  672,  1.  12  (d)."  It  would  be  very  difficult 
to  collect  from  this  what  the  law  is.  The  next  posi- 
tion in  Corn,  Dig.  is,  that  ''  if  one  joint-tenant  grants  a 
rent-charge,  the  cattle  of  his  companion  cannot  be  dis- 
treined "  (e).  That  is  perfectly  correct  and  perfectly 
clear.  So,  of  the  next,  that  *'  if  a  man  makes  a  lea^e 
and  afterwards  grants  a  rent-charge  out  of  the  land,  the 
cattle  of  the  lessee  are  not  distreinable,  for  he  claims 
paramount  to  the  charge"  **  If  a  rent-charge  be  granted  out 
of  a  manor,  the  cattle  of  copyholders  are  not  distreinable/' 
because  the  copyholders  have  an  interest  paramount  to  the 
grant.  ^*  Or  if  a  rent-charge  be  claimed  out  of  a  manor  by 
prescription^  dubitatur"  upon  the  same  principle.  Chief 
Baron  Comyns  then  lays  it  down  as  his  own  opinion,  that 
''  where  a  stranger  claims  under  the  grantor  after  the  grant 
of  a  rent-charge,  his  cattle  are  liable  to  distress,  as  the 
cattle  of  a  lessee,  where  the  demise  was  after  the  grant.'' 
Mr,  Piatt  requires  us  to  decide  the  converse  of  this;  but 
it  does  not  follow  that  the  goods  of  a  stranger^  not  claim- 
ing under  the  grantor  after  the  grant,  should  not  be  liable, 
when  he  has  rashly  put  them  in  a  place  where  goods  are 
subject  to  a  distress.  I  think  that  there  is  no  authority  for 
denymg  that  the  cattle  of  a  stranger  are  subject  to  distress 
for  a  rent-charge. 


(fl)  H.  15  H.  7,  fo.  17,  pi.  13,  in 
which  this  point  was  notdecidtsd. 

(6)  Citing  11  H.  a,  Bro.  Dis- 
trcMSf  69,  where,  after  stnting  diat 
if  one  of  twel  re  joint-tenants  grant 
a  rent-charge,  the  grantee  may  dis- 
trein  the  cattle  of  the  grantor,  hut 
not  those  of  the  other  joint-tenants, 
it  is  said,  *'  gtuare^  of  the  cattle  of 
a  stranger  which  come  damage  fea- 
sant :  Videtur,  that  they  may  be 
distreined."  Brooke  cites  1 1 H.  6, 
88,  (9  Vin.  Abr.  146,  pi.  27.) 

(c)  Bo/fe  says,  <<Bnt  the  catde 

TOU  111. 


of  a  stranger  coming  into  the  land 
by  escape,  cannot  be  distrained  for 
a  rent^harge.^  For  which  he  ci ces 
Fitz.  Abr.  18  £.  2,  Avowrie,  $19; 
(9  Vin.  144,  pi.  4.) 

(d)  Vouching  the  case  of  Ji^y- 
nold  V.  Cakeley^  in  which  it  had 
been  held,  that  the  grantee  of  a 
rent-charge  cannot  distrein  the 
cattle  of  a  stranger  which  come 
there  by  escape,  and  are  freshly 
pursued  by  the  owner.  (9  Vin.  156« 
pi.  7.) 

(e)  Fide  tn/ra,  note  (6). 
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'    LiTTiiEbALE,  J.— ^The  first  proposition  is  quite  clear* 
Upon  the  second  question,  I  think  that  the  cattle  of  a 
stranger  are  distreinable  for  a  rent-charge,  unless  they  are 
shewn  to  have  been  placed  there  by  some  one  who  has  an 
interest  paramount  to  the  charge.     Here,  the  facts  are,  that 
the  assignee  of  a  term  grants  a  rent-charge  upon  the  land 
demised,  which  being  in  arrear,  the  grantee  takes  the  goods 
of  the  plaintiffs  upon  the  land  charged.    And  it  is  con« 
tended^  that  because  the  plaintiffs  are  strangers^  their  goods 
Mrere  not  distreinable.     But  I  think  it  would  require  a 
very  strong  authority  to  establish  that.     A  rent-charge  il 
a  rent  with  power  of  distress;  and  ukiless  the  grantee  could 
"distrein  the  cattk  of  a  stranger  being  upon  the  land,  I  know 
not  what  would  be  the  use  of  the  power  of  disti-ess )  for 
the  llind- might  get  into  the  hands  of  a  stranger.     In  order 
to  exempt  the  cattle  of  a  stranger,  he  ought  to  shew  some 
interest  in  the  land  paramount  to  that  of  the  grantee  of  xhk 
rent'Charge.    No  such  title  is  shewn  in  the  plaintiffs.   There 
'are  some  eases  certainly  in  Com*  Dig.  which  seem  to  favour 
•the  proposition  contended  for;  but  they  are  not  satisfactory, 
if  examined.     In  Viyier's  Abr.  tit.  Di$trtS8j  L,  it  ia  aaid, 
.that ''  the  cattle  of  a  stranger  that  come  into  the  land  fty 
e$capei  cannot  be  distrdned  for  a  rent-charge."    And  cer- 
tainly they  ought  not  to  be  distreinable.    Afterwarda  it  is 
k8atd>  **  but  the  grantee  may  distrain  the  cattle  of  a  stranger 
that  come  upon  the  land."     For  this,  11  if •  6  is  quoted, 
'and  Brooke,  Dittress^  69,  quare.     Although  there  is  this 
quare  from  Brooke-s  Jbr.,  it  is  stated  in  the  margin  to 
have  been  t)ie, opinion  of  Brooke,  that  tiiey  may  be  dis- 
treiried.     Ii^  2  Saunder»t  9,90,  there  is  a  note  which,  refer- 
ring to  the  case  of  a  stranger's  cattle  escaping  into  another's 
land  by  breaking  the  fences,  says,  *'  The  lord  ox  grantee  of 
[a  rent-charge,  v/\io  have  nothing  to  do  with  the  fences,  may 
in  such  CAse  distrein  the  cattle,  after  they  have  been  levant 
and-  couchant,  though  no  notice  is  given  to  the  owner;" 
'2  Lutw.  1580,  Kemp  v.  Cmwes,  is  there  cited.     That  case 
may  be  considered  as  haying  settled  the  law;  and  upon  the 
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authority  of  that  case^  the  decision  in  which  is  founded  1884 

upon  reason,  we  must  hold  that  the  goods  of  the  plaintiffs  ^]^^ 

in  this  case  were  liable  to  distress.     If  we  were  to  hold  «. 

otherwise,  the  grantee  of  a  rent-charge  would  soontiate  no  ^^^' 
power  of  distreining  at  all. 

Pattbson,  J.*— Upon  the  first  point,  J3ti^^*s  case  is  a 
decisive  authority.  And  with  respect  to  the  second  point, 
it  is  clear,  after  the  case  of  Kenq>  v.  Cruwei^  that  the 
grantee  of  a  rent-charge  may  distrein  the  goods.of  a  stranger 
being  upon  the  land  charged. 

Judgment  for  the  defendant. 


Booth  and  others  r.  Jacobs  and  another; 

Assumpsit.    The  first  count  of  the  declaration  was  A  letter  writ> 
upon  a  bill  of  exchange,  drawn  1st  September,  183^,  by  ^^^^^^^jhe 
the  defendants,  on  one  Fenton,  for  49/.  18s.  6J»,  at  thret^  holder  of  a 
months  after  date,  and  indorsed  b;  the  defendants  to  the  Jte'/the  day 
plaintiffs,  and  unpaid.    The  second  coun^  was  on  a  bill  at  ^^  which  the 
three  months,  drawn  1st  September,  ISS2,,  on  one  Phil^ti,  have  received 
for  48/.  I6s.  6d.,  and  indorsed  to  the  plaintiffs,  pnd  unpaid.  "®^*^®  ®^**" 
Plea:  non  assumpsit.     At  the  trial  before  Denmatf,  C.  J.,  and  con- 
st the  sittings  after  last  Hilary  term,  it  appeared  th^t.the  ^^^^^^^ 
bills  had  become  due  on  the  4th  December,  1832,  apd  sions  respect- 
were  dishonoured.     No  direct  evidence  of  notice  to  tb^  pamencof the 
drawer  was  given,  but  the  following  letter,  written  by  the  hilWas  held 
defendants  to  the  plaintiffs,  who  reside  at  Deptfprd,  near  left  to  the  joiy 
Sunderland,  Durham,  was  given  in  evidence.    _      .  ^  5**^^1?^' 

•'  London,  10th  December,  1839.      they  might  or 
^  ••  .  ,„     might  not  in- 

**  Gentlemen,— -Your  letter  this  day  came  to  hand.    We  fer  that  nouce 

were  rather  surprised  at  the  latter . part  of  yqur  letter,  g^gn^^he 

.wherein  you  state  you  would  take  proceedings  agaidst  us.  proper  day. 
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We  fully  expected  that  PhilHps*s  bill  would  have  been  paid. 
It  will  be  impossible  for  me  to  go  out  of  town  to  settle  our 
accounts  till  after  Christmas,  when  we  will  remit  you  some 
cash.  Trade  is  at  a  stand-still  in  London  at  present.  We 
have  been  doing  very  little  business  for  these  last  three 
weeks,  as  we  are  determined  not  to  give  any  more  credit^ 
bavihg  bad  such  severe  losses  lately.  We  have  taken  up 
100/.  of  return  bills  of  Mr.  Fenton%  besides  other  bills  on 
other  shops,  which  were  returned,  which  make  us  short  of 
cash  at  this  present  time.  I  have  called  this  day  on  Mr. 
Phillips  about  his  bill.  He  was  not  at  home.  I  shall  call 
again  to-morrow.  You  may  make  yourselves  very  easy 
about  what  we  owe  you.  I  will  write  to  you  again  in  a  day 
or  two.    Law  expenses  do  neither  party  any  good. 

"  We  remain,  &c.  Henry  Jacobs  Sf  Son." 
There  was  no  question,  except  as  to  the  notice  of  disho- 
nour. The  Lord  Chief  Justice  left  it  to  the  jury  to  say,  whe- 
ther they  could  infer  from  the  defendants'  letter,  that  notice 
had  been  sent  by  the  plaintiffs  on  the  fifth  of  the  month,  and 
directed  them  to  find  for  the  plaintiflF,  if  they  thought  that 
such  notice  had  been  given,  otherwise  for  the  defendant. 
The  jury  returned  a  verdict  for  the  plaintiffs;  and  his  lord- 
ship gave  the  defendants  leave  to  move  the  Court  to 
enter  a  nonsuit,  if  they  should  think  that  there  was  no 
evidence  to  go  to  the  jury  of  due  notice  of  the  dishonour 
of  the  bills. 


Hutchinson  now  moved  accordingly.  The  letter  was  not 
evidence  to  go  to  the  jury.  It  was  for  the  Court  to  say, 
whether  notice  of  dishonour  could  be  inferred  from  it.  It 
cannot  be  collected  from  the  letter  that  due  notice  had  been 
given  of  the  dishonour  of  the  bills,  especially  of  that  on 
Fenton.  Though  it  should  be  considered  to  be  an  answer 
to  aietter  giving  notice  of  the  dishonour  of  either  or  of 
bbth'the  bills,  it  cannot  be  inferred  that  the  notice  was 
.given  in  proper  time,  so  as  to  be  due  notice;  for  the  letter 
is  dated  six  days  after  the  bills  became  due,  and  purports 
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to  be  in  answer  to  a  letter  from  the  plaintiffs,  which  had        1834. 
that  day  come  to  hand. 

LiTTLEDALE,  J. — It  seems  to  me  that  there  was  quite 
sufficient  evidence  to  go  to  the  jury.  Whether  the  defend- 
ants had  notice  at  the  proper  time  may  be  doubtful,  as 
several  days  elapsed  between  the  time  when  the  defendants 
ought  to  have  had  notice,  and  the  date  of  their  letter.  The 
defendants  clearly  admit  that  they  had  received  some  letter 
apprising  them  of  the  dishonour  of  a  bill  or  bills,  and  call- 
ing upon  them  to  pay  the  amount.  The  evidence  seems  to 
be  quite  sufficient  with  regard  to  Phillips*^  bill.  With  regard 
to  FentofCs  bill,  it  appears  to  me  more  doubtful  whether 
there  was  sufficient  evidence;  but  there  was  evidence  for 
the  jury,  and  I  see  no  reason  to  be  dissatisfied  with  their 
finding. 

Parke,  J. — I  am  of  the  same  opinion.  The  letter  was 
evidence  of  notice  of  the  dishonour  of  both  bills.  It  is 
quite  clear  that  the  defendant  had  received  a  letter  which 
referred  to  Phillips^s  bill.  The  case  is  different  with  regard 
to  Fenton^s  bill ;  but  as  the  beginning  of  the  defendant's 
letter,  in  which  they  say,  "  We  fully  expected  that  PhilUp$*s 
bill  would  have  been  paid,"  indicates  that  the  letter  received 
by  theai  referred  to  more  than  that  one  bill,  and  as  in  the 
latter  part  mention  is  made  of  their  having  taken  up  bills 
of  FerUong  1  think  there  was  sufficient  evidence  to  go  to 
the  jury. 

Patteson,  J.-^I  think  it  quite  clear  that  the  letter  refers 
ta  both  bills*     The  defendants  say  that  they  expected 
Phillips^s  bill  would  have  been  paid ;  and  with  regard  to 
Fenton^B  bill,  they  say  in  effect,  that  they  did  not  suppose ' 
that  Fenton'a  bill  would  be  paid,  because  they  had  already  * 
had  to  take  up  return  bills  of  his. 

Lord  DsNMAN,  C.  J. — I  was  bound  to  submit  the  ques« 


354 


1834. 


Booth 
Jacobs. 


CASES  IN  THE  KINGS  BENCH, 

tion  to  the  jury,  and  I  think  they  were  right  in  their  finding. 
At  the  same  time  I  must  say,  that  I  should  not  have  re- 
gretted a  contrary  finding.  It  is  a  slovenly  way  of  doing 
business,  to  leave  to  inference  that  of  which  direct  proof 

.may  ebsUy  be  had. 

Rule  refused. 


Turner  v.  Pyne. 

cogno^tjby*  i ASSUMPSIT  upon  a  guarantee.     Plea:  the  general 

the  terms  of     iggue.    At  the  trial  before  Denmofh  C  J.,  at  the  sittings 
which  the  debt         ^    .,  ji    «       ^        «         •»»••  ■       /.  «      •        /. 

and  costs  are    ^^  uuildball,  after  last  Hilary  term,  the  following  facts 

to  be  paid  by    appeared: 

instalments,  .  ... 

and  in  case  of .    An  action  had  been  commenced  by  the  plaintiff  against 

the  whole  to  ^"®  '^'  Manning,  in  which  it  was  arranged  that  the  plaintiff 
be  leviable,  should  accept  a  cognovit  for  the  payment  of  debt  and  costs 
by  instalments,  upon  the  present  defendant's  giving  an 
undertaking  to  be  answerable  that  Manning  should  be  forth- 
coming in  case  of  non-payment  Manning  accordingly  gave 
a  cognovit,  in  which  it  was  stipulated  that  the  judgment 
should  not  be  entered  up  unless  default  were  made  in 
payment  of  37^,  debt  and  costs,  viz.  5^  part  thereof,  on 
the  Idth  June  then  next,  and  the  like  sum  on  the  15th 
instalment  not  day  of  each  Succeeding  month,  until  the  whole  of  the 
^hiul^'bef  ^^'*  should  be  paid ;  but  in  case  default  were  made  in 
the  time  ap-  .  payment  of  any  {a)  of  the  said  instalments,  the  plaintiff 
soch^ttend-  should  immediately  be  at  liberty  to  enter  up  judgment  for 
ance,  a  ca.  sa.  the  whole  of  the  37/.,  or  so  much  thereof  as  should  then 
cuted.^  ^^^     remain  unpaid,  and  levy  for  tlie  same,  together  with  all  costs 

Default  be-  and  incidental  eipenses.     At  the  same  time*  ill  further 

mg  made  and 

notice  given,     ■  -.  , 

JB.  attends  and.  («)  T^  ^o™!  of  the  cognovit 
offers  to  sur-  weie  '*  any  or  eU^  of  the  said 
render,  but  ob-  iostalmemB."  But  as  "  any"  ap- 
teinstimefrom  ^j^^  ^^  ^^  \^^^^  outof  sevenU, 
A.  for  the  pay-  *^  ' 

ment  of  the 
instalment  then  dae. 
Held^  that  the  ndertaking  of  C.  is  discharged. 


C,  as  surety, 
undertaking 
that  JB.  shall 
attend  at  a 
certain  place 
within  seven 
days  after  any 
notice  requir- 
ing such  at- 
tendance, so 
that  in  the 


and  ^  either^'  denotes  one  out  of 
two,  the  insartioa  of  the  words  "  or 
eidier"  is  inoperative  as  well  as 
grammaucally  incorrect. 


TUKNBU 
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pursuance  of  the  agreement,  the  defendant,  whp  WHS  the        )834. 
attorney  of  Manning,  signed  the  follo^iving  undertaking: 

**  In  consideration  of  tb^  above  -nam^d  plaintiff's  allowing  v 

the  above<-named  defendant  time  for  payment  of  the  debC  P'^^^^ 
and  costs  in  this  action,  amounting  to  37/.|  and  a)9Q  in  con*. 
sideratioQ  of  the  plaintiff's  accepting  from  the  defendant  i^ 
cognovit  actionem,  bearing  even  date  herewith,  for  ik^ 
payment  of  the  said  debt  and  costs,  by  the  monthly  ifistaU 
ments  of  5/.  therein  mentioned.  I.  the  undersigned,  dq 
hereby  undertake  and  agree  to  and  with  the  plaintiff,  that 
the  defendant  shall  personally  attend  at  the  office  of  M&ssrst 
Davir  and  Lawrence,  at  Sec.,  within  seven  days  after  aqy 
notice  requiring  such  attendance  shall  be  given  tp  me.  or 
left  at  my  office.  And  I  hereby  undertake  and  agree,  that 
the  said  plaintiff  shall  be  at  liberty  to  name  in^such  notice^ 
if  he  pleases,  the  seventh  day.  at  two  of  the  clock  in  tlie 
afternoon,  for  the  attendance  of  the  said  defendant  at  the 
place  aforesaid,  so  that  in  the  event  of  any  of  the  instal- 
ments of  5/.  mentioned  in  the  cognovit  not  being  pre- 
viously discharged,  a  writ  of  capias  ad  satisfaciendum  to  be 
issued  upon  the  judgment,  to  be  entered  up  on  the  said 
cognovit,  may  be  duly  executed.  And  in  default  of  the 
defendant's  attending  at  the  place  and  time  and  in  the  man- 
ner stipulated.  I  undertake  to  pay  the  said  debt  and  costs, 
and  all  subsequent  costs  occasioned  by  the  non-payment 
thereof,  or  of  any  of  the  instalments  thereof,  as  aforesaid. 
And  I  make  this  undertaking  absolutely,  it  being  the  inten- 
tion thereof,  that  in  the  event  of  the  said  defendant's  being 
from  any  cause  privileged  or  protected  from  arrest  at  the 
time  to  be  mentioned  in  such  notice  as  aforesaid,  the  amount 
of  the  debt  and  costs,  and  all  subsequent  costs,  shall  becomp 
payable  by  me«    As  witness.  &c." 

The  first  instalment  becoming  due  on  the  J5tb  June. 
1832.  and  not  being  then  paid,  the  plaintiff 'a  attorneys,  on 
the  following  day.  sent  to  the  defendant  a  notice  requiring 
the  personal  attendance  of  Manning  at  their  office  on  June 
33f  at  two  o'clock  p.  m..  in  order  that  the  latter  might  hp 
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taken  in  execution  for  the  debt  and  costs.  In  the  mean- 
time judgment  was  entered  up  and  a  ca.  sa.  issued.  iUaii- 
rdttg  not  appearing  at  Messrs.  D.  and  L/s  office  at  the 
hour  appointed,  they,  on  the  25th^  sent  to  the  defendant  a 
notice  that  Manning  had  not  appeared  at  their  office  pur- 
suant to  the  notice  given  to  him  (the  defendant),  according 
to  his  undertaking,  and  requiring  payment  of  the  debt  and 
costs.  Manning  subsequently  paid  the  first  instalment  of 
5Lf  but  made  default  in  payment  of  the  second.  A  notice 
was  sent  to .  the  defendant  as  before,  requiring  the  appear* 
ance  of  Manning  on  a  certain  day  and  hour,  but  Manning 
did  not  attend  at  the  hour  appointed  or  pay  the  instal- 
ment ;  whereupon  a  notice  similar  to  tliat  of  the  25th  June 
was  sent  to  the  defendant,  and  the  present  action  eventually 
commenced. 

Manning  and  another  witness,  who  were  called  on  the 
part  of  the  defendant,  stated,  that  at  one  o'clock,  on  Saturday 
the  2Sd  June,  they  went  to  the  office  of  Messrs.  D.  and  Z., 
when  Manning  said  that  he  had  come  for  the  purpose  of 
surrendering  himself  in  discharge  of  Pynt :  that  Lawrence 
then  said,  that  he  had  no  wish  to  take  him  {Manning),  pro* 
vided  he  could  procure  payment  for  the  money  due ;  and 
that  it  was  eventually  agreed  between  them  that  Manning 
should  have  five  days  time  allowed  him  for  payment  of  the 
instalment  of  51.  On  the  £5th  of  the  same  month,  Manning 
again  called  at  the  office  of  D.  and  L.,  and  said  that  he  had 
come  for  the  purpose  of  surrendering  himself;  and  on  that 
occasion  D.  and  L.  said  they  had  no  wish  to  take  him,  and 
that  they  should  be  satisfied  if  the  money  were  paid  in  a 
week.  Manning  paid  the  5/.  accordingly.  Under  these  cir- 
cumstances the  Lord  Chief  Justice  was  of  opinion  that  tb^ 
defendant  had  performed  his  undertaking  by  having  Man' 
ning  at  the  office  of  Messrs.  D.  and  L,  ready  to  surrender 
bkneelf,  and  that  by  the  dispensation  on  the  part  of  the 
plaintiff's  attorneys  the  defendant  was  discharged.  Under 
his  lordship's  direction,  the  jury  found  a  verdict  for  tbe 
defendant.     Leave  was;  however,  given  to  the  plaintiff  to 
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move  to  enter  a  verdict  for  36/.  17s.,  if  the  Court  should         i834. 
think  that  the  defendant  continued  to  be  bound  by  the  un- 
dertaking. 

Sir  J.  Scarlett  now  moved  accordingly.  The  defendant 
was  not  discharged  by-  the  giving  of  time  to  the  principal 
for  payment  of  an  individual  instalment.  He  undertakes 
that  the  principal  shall  attend  as  often  as  any  of  the  instal- 
ments shall  become  in  arrear,  and  any  notice  requiring  such 
attendance  shall  be  given  to  him. 

LiTTLEDALE,  J. — The  principal  was  once  produced, 
and  this,  I  think,  quite  satisfied  the  undertaking.  The 
cognovit  says,  that  in  case  default  be  made  in  payment  of 
any  of  the  instalments,  the  plaintiiF  may  enter  up  judgment 
for  the  whole  debt  and  costs,  or  so  much  thereof  as  shall 
then  remain  unpaid,  and  levy  for  the  same.  So  that  there 
is  to  be  only  one  execution,  which  may  issue  when  any  one 
instalment  becomes  in  arrear.  The  defendant  undertakes 
that  the  principal  shall  attend  within  seven  days  after  any 
notice  requiring  such  attendance.  It  is  said  that  by  this 
he  guarantees  the  attendance  of  the  principal,  toties  quoties. 
But  I  think  that  is  not  so.  The  word  "  any"  may  mean 
Hveral  or  one,  according  to  the  subject-matter.  Here,  the 
cognovit  does  not  authorize  a>  taking  in  execution  toties 
quoties;  but  in  case  of  default  in  any  payment,  it  autho- 
rizes one  execution  to  be  issued  for  the  whole.  But,  as 
there  may  be  no  goods  to  satisfy  the  execution,  the  defend- 
ant undertakes  to  be  answerable  for  the  personal  attend- 
ance of  the  party  at  the  time  when  such  execution  may 
issue.  The  execution  could  not  issue  for  the  5/.,  but 
must  either  is6ue  for  the*  whole  that  remained  due  or  not 
issue  at  all.  The  <fefendaat  could  only  be  required  to  pro- 
duce him, once,  and  hanag'^ORe  sO  in  pursuance  of  the 
requisition  sent  to  him,  he' is  dfecbirg«td  from  all  further 
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18S4.  Paekb,  J, — I  urn  of  the  same  opinioD.    Pt^Me  put  him- 

"^'^^      8«lf  ID  the  situation  of  bail,    Under  the  cognovit  th^fc 
^^  could  only  be  one  execution.    The  undertaking  gave  the 

P'^l"'*  plaintiff  an  election  to  issue  execution  under  the  cognovit, 
Qr  to  call  upon  Pyne  to  produce  MunniHg^  He  elected  to 
call  upon  Pyne  to  producci  and  Pym,  b;  tendering  Hu^imngt 
performed  his  undertaking.  If  Pyn^  bad  himseif  paid  the 
first  instalment  after  this  notice^  be  could  not  have  pre- 
vented the  execution,  for  the  execution  is  to  be  for  the 
whole.    It  vi'as  then  too  latOt 

.  PattssoKj  J. — As  far  as  I  cau  see  into  the  agreement, 
the  situation  of  Pyne  is  this.  He  says^ ''  I  will  not  bind 
myself  to  pay  the  money  in  the  first  instance,  but  as  kkms  tu 
any  default  is  made  by  Mannnig,  I  will  produce  him ;  and 
if  I  do  not  then  produce  him,  then  I  will  pay  the  whole 
debt  and  costs,"  If  the  cognovit  had  authorized  Man* 
ning^B  being  taken  from  time  to  time  in  respect  of  each 
instalment*  tbe  case  would  have  been  different  (a)«  Here, 
be  is  to  be  taken  for  all  at  once. 

,  Lord  DsNMAK,  C.  J.-*It  appeared  to  me  to  be  the 
true  construction,  that  when  the  party  was  once  surren- 
dered, the  defendant's  undertaking  was  discharged.  In 
that  opinion  I  am  now  confirmed. 

Rule  refused. 

(o;  And  s^  Dams  v.  Goa^rtz,  ante,  vol.  ii.  607* 


EASTER  TEEM,  IV  WILL.  IV. 


The  Governors  8ic.  of  the  Poor  of  the  City  of  Bristol 
V.  Wait  and  others. 

Replevin.    The  defendants,  as  overseers  of  the  poor  Where  a  party 

,15  rated  to  iho 
of  the  parish  of  St  Philip  and  St.  Jacob,  in  the  county  of  poor  in  respect 

Gloucester,  avowed  for  poor-rates,  under  43  Eliz.  c.  2,  s.  IQ,  o^Prope|rty 

,     ,  ^  '        *^'  not  in  Dis  oc- 

To  this  avowry  the  plaintiffs  pleaded  in  bar,  first,  de  in-  cupation,  he  is 

juri4;  secondly,  that  the  defendants  distreined  the  goods  apLa^^but^ 

of  the  plaintiffs  as  an  entire  distress  for  four  poor-rates,  in  may  replevy 

one  of  which,  made  on  £2d  March,  18Sd,  the  plaintiffs  were  taken  for  such 

rated  in  respect  of  a  supposed  occupation  of  a  building  P*^'"™'®" 

called  the  Armoury,  in  the  parish  aforesaid,  which  builds  of  the  premises 

ing  they  did  not,  at  the  time  of  making  the  rate  in  question,  {Je ratel^^not 

occupy,  and  in  respect  of  which  they  were  not  ratable,  occupied  by 

The    defendants   replied,    confessing   that   the  plaintiffs'      But  if  one 

goods  were  taken  ai  a  distress  for  four  rates,  (which  are  set  distress  be 

,        .  taken  under 

out,  and   from  which  it  appeared  that  the  rate  of  22d  a  warrant  to 

March  was  partly  in  respect  of  a  supposed  occupation  of  ^^^    f  e 
^       •'  f  .     .  ,  amount  of  a 

the  Armoury);  and  averring  that  the  plaintiffs  occupied  the  poor-rate,  void 

premises  in  respect  of  which  they  were  rated ;  that  notice  of  suchfn^  ^ 

the  rates  was  given  to  them,  and  payment  of  each  of  them  occupation, 

demanded  and  refused ;  that  the  plaintiffs  were  duly  sum-  a  separate 

moned  to  appear  before  certain  justices  to  shew  cause  why  ^a^^ant  to 
n  g.  .  levy  another 

they  refused  to  pay  the  several  rates;  that  they  appeared  gooij rate,  the 

accordingly,  when  the  demand  of  payment  was  proved,  and  Juch  distress 

no  sufficient  cause  for  non*payment  shewn;  that  thereupon  cannot  be 

the  said  four  rates  being  wholly  unpaid,  the  justices  made  2n^ct?on  of*^ 

and  iBsiiedybtfr  several  warranti  of  distress,  for  the  levying  trespass  or 

of  the  four  several  rates,  which  were  delivered  to  the  defend-     when, 

ints,  as  overseers,  &c.:  and  that  by  virtue  of  the  aaid/oir  therefore,  to 

.     ."l  .     *°  avowry  for 
tvarranis  they  took  and  detamed  the  goods  of  die  plaintioa  in  several  poor- 

tfae  name  of  a  distress,  for  aod  by  reason  of  the  non«paymeot  ^^^^piead- 

'  ed  in  bar  that 
one  of  the  rates  was  in  respect  of  property  not  occupied  by  him,  a  replicatioAStatii^ 
tiiat  tach  distro^e  was  made  under  several  wairants  for  the  several  rates,  was  (Upon  A 
demurrer  to  a  frivolous  rejoinder)  held  to  be  good. 

If  more  goods  are  seized  than  would  be  a  reasonable  distress  for  the  cood  ratSy  tl^ 
rooMdy  of  the  diitireinaob,  case  for  aa  excessive  distress.  ^ 
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1834.        ^'  ^^^  ^^^^  rates.     The  plaintiffs  rejoined,  reasserting  the 

^■^v*^^       facts  shewing  the  illegality  of  the   rate   of  22d  March. 

of^thrPoor  of  demurrer  and  joinder  in  demurrer.     Upon  the  other  avow- 

BaisTOL      ries,  and  the  pleadings  thereto,  the  same  question  ultimately 

arose  by  demurrer,  as  arises  upon  the  first  avowry. 

The  demurrers  were  argued  in  last  Hilary  term,  by 


t*. 
Wait. 


First  point: 
Entire  dis- 
tress. 


Second  point: 
'  Vaiiance  be- 
tween ayowcT 
and  notice  oi 
distress. 


Maule,  (with  whom  was  Maclean,)  for  the  plaintiffs. 
There  is  only  one  question  raised  upon  this  record.  The 
defendants  took  certain  goods  belonging  to  the  plaintifiB  as 
a  distress  for  poor  rates,  under  four  several  warrants  of 
distress,  signed  by  the  magistrates.  Four  rates  had  been 
made  on  different  premises.  One  of  those  rates  was  bad,  as 
the  plaintiffs  did  not  occupy  some  of  the  premises  on  which 
the  rate  was  made.  The  question  therefore  is,  whether  the 
defendants  could  take  one  entire  distress  for  four  rates 
under  four  warrants,  one  of  the  rates  distrained  for  not 
being  due.  The  only  ground  upon  which  it  can  be  con- 
tended that  the  defendants  were  justified  in  making  the  dis- 
tress is,  that  as  there  were  four  separate  warrants,  although 
one  was  illegal,  the  defendants  can  justify  the  distress  under 
the  other  three,  which  are  legal.  The  distress,  however, 
was  entire,  and  it  is  the  same  as  if  the  distress  had  been 
made  under  the  authority  of  one  warrant  for  the  four  rates. 
In  Milward  v,  Caffin(a)  it  was  held,  that  an  entire  distress 
under  one  warrant  for  two  rates,  one  of  which  was  illegal, 
could  not  be  supported.  Milward  v.  Coffin  was  recognized 
in  Hurrellv.  Wink(b),  Here,  all  the  goods  are  taken  to 
satisfy  all  the  rates.  In  Hurrell  v.  Wink,  the  distinction  is 
pointed  out  between  a  distress  for  rent  in  arrear,  and  a  dis- 
tress for  poor*rates.  [Taunton,  J.  Upon  an  avowry  for  rent 
in  arrear,  the  question  is,  whether  any  rent  is  due.^  It  is  not 
denied  that  four  duties  may  be  jointly  distreined  for,  pro- 
vided they  are  all  due,  but  in  this  case  one  was  not  due. 

It  is  true  also  that  it  is  said  that  a  party  may  distrein 


(a)  2  W.  Bla.  1330. 


(6)  2  B.  Moore,  417;  8  Taunt,  369. 
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for  one  cause  and  avow  for  another  (a).     The  meaning  of       ]8d4. 
this  however  is,  that  a  party  is  not  bound  by  what  he  says     ^^^^^^ 
at  the  time  he  makes  the  distress,  provided  he  really  has  an  of  the  Poor  of' 
authority  to  make  the  distress.     To  support  the  defendapt      Bristol 
in  this  case,,  it  must  not  only  be  said  that  he  distreined  for        Wait. 
one  cause  and  avowed  for  another,  but  he  will  be  allowed, 
after  he  has  admitted  on  the  record  that  he  took  the  dis- 
tress for  one  cause,  to  justify  the  taking  for  another.     In 
Lucas  V.  Nockelk  (6),  which  may  be  quoted  on  the  other 
side,  the  doctrine  that  a  party  who  has  a  legal  authority 
may  justify  a  seizure  not  in  fact  made  under  that  authority, 
received  some  qualification.     Either  the  four  warrants  do 
not  authorize  a  joint  distress,  or  if  they  do,  it  is  the  same 
as  if  the  authority  to  distrein  for  the  four  rates  was  con- 
tained in  one  warrant.    A  warrant  for  four  rates,  one  of 
which  is  illegal,  would  be  bad.     A  party  distreined  upon 
ought  to  have  an  opportunity  of  redeeming  his  goods,  upon 
payment  of  what  is  really  due.     Here,  the  party  could  not 
have  his  goods  restored  to  him,  unless  he  paid  the  amount 
of  the  illegal  as  well  as  the  legal  rates.     In  Rogers  v.  Birk- 
mire{c)  it  was  held,  that  a  party  cannot  justify  the  taking 
of  a  joint  distress  for  two  separate  rents. 


Follett,  (with  whom  was  Justice,)  contr^     The  plaintiffs 
are  admitted  to  be  occupiers.     They  are  rated  for  some 


(a)  After  the  removal  of  a  plaint 
in  replevin  into  a  superior  court, 
the  plaintiff  cannot  plead  in  bar 
to  the  avowry  that  the  defendant 
avowed  in  the  inferior  court  for  a 
Afferent  cause;  T.  20  E.  3,  Fitz. 
Abr.  tit.  Avomryj  pi.  ISO.  And 
see  Butler  and  Bakerh  case,  3  Co. 
Rep.  26  b ;  Gwinnett  v.  PhillipSf 
3  T.  R.  645;  Crowther  v.  Rootj- 
bottmMy  7T.  R.  654;  Ethertant. 
.Peppl4»eUt  I  Ea^t,  142. 

lb)  4  Bingh.  729;  10  Bingh. 
157.    If  in  a  jdea  in  bar  to  a  cog* 


nizance,  the  plaintiff  traverse  the 
allegation  that  the  defendant  was 
bailiff,  and  it  appears  that  the  de- 
fendant distreined  in  his  own  right, 
the  issue  must  be  found  for  the 
plaintiff,  although  the  lord  under 
whom  the  cognisance  is  made  has 
adopted  the  distress,  per  GasC9ii?n^> 
C.  J.  of  K.  B.,  H.  7  H.  4,  fo.  34, 
pi.  1.  And  see  H.'  5  E.  ^;  Fitz. 
Abr.  tit.  Xdopp^  pi.  258;  T. 
10  E.  8,  Fits.  Afaff.  tit,  ,Avffany, 
pi.  213. 

(c)  Ca.  temp.  Hardw.  245. 
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ied4.        premises  which  they  do  oceupy,  and  for  others  which  they 

^"^^"^^      do  not  occupy.    The  proper  course  would  have  been  to 
OovertMr,  Ac.  ,         .  ,    .  ,         -        ,     -         am      l  u 

of  tbdPoorof  ttppeftl>  and  not  to  bring  an  action  of  replevin.     Manhau 

BmsToi      y^  Pitman  (a)  is  in  point.    There  the  plaintiff^  who  was  a 
Wait.       surgeon,  was  an  inhabitant  and  occupier  of  land  within  the 
parish  I  he  was  assessed  to  the  poor  for  the  land^  and  also 
for  his  stock  in  trade.     He  paid  the  assessment  on  the 
land/  but  refused  to  pay  the  sum  assessed  on  the  stock  in 
trade^    The  defendants  distreined  under  a  warranty  and  the 
plaintiff  replevied.     The  Court  of  Common  Pleaa  held 
that  replevin  did  not  lie,  and  that  the  party  ought  to  have 
appealed.     It  is  submitted  that  this  is  the  proper  distino 
lioni  that  when  a  party  is  liable  to  be  rated,  the  validity  of 
any  particular  rate  must  be  tried  by  appeal ;  but  where  the 
fMrty  is  not  liable  to  be  rated  at  all,  he  may  bring  an  action 
of  trespass  or  replevin,  if  a  distress  under  a  rate  be  made 
upon  him.    [Liitledalep  J.   Suppose  the  overseer  in  dis- 
treining  does  much  damage,  could  not  the  party  bring  an 
action?]     Whether  the  party  may  bring  an  action  has 
always  turned  on  the  question  whether  he  was  liable  to  be 
rated ;  Weaver  v.  Price  (6).    [Denman,  C.  J.  A  party  dis- 
treined upon  may  appeal,  although  he  was  not  liable  to  be 
rated  at  all,  and  he  may  also  bring  an  action.     Have  you 
any  authority  for  saying,  that  because  a  party  has  a  remedy 
by  appeal,  he  may  not  also  bring  an  action?] 
Second  point.       There  was  in  this  case  one  entire  taking.    The  defendant 
was  justified  in  that  taking  tinder  three  of  the  wammtb)  and 
the  only  question  that  can  arise,  owing  to  the  illegality  of 
the  fourth  warrant,  is,  whether  the  taking  was  not  excessive. 
If  the  defendalits  were  justified  in  the  taking  under  one  rate, 
and  have  taken  for  all,  an  excessive  quantity  of  goods  may 
have  been  seized,  and  thus  the  plaintiff  may  have  been  in- 
jured ;  but  if  that  be  so,  his  remedy  is  not  in  this  form  of 
action.    Suppose  a  party  to  have  distreined  for  rent  and  a 
heriot,  a  title  to  either  one  or  the  other  would  be  an  answer 

(a)  9  Bingh.  595;  8  Moere  &  Scott,  745. 

(b)  3  Barn.  &  Adol.  409. 
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to  an  action  of  replevin.    So  here,  if  the  defendanta  had        1^54. 
any  right  at  all|  under  any  one  warrant,  to  take  the  goodt^      ^^^^ 
he  has  an  answer  to  this  action.    It  is  admitted  on  the  ofthePcMrof 
record  that  the  plaintiff  had  a  right  to  distrein.    [2Vii»|m      BAHtot 
ton,  J«  The  question  is,  whether  the  justifying  under  four       Wait. 
warrantfli  of  which  one  was  bad,  does  not  make  the  whole 
distress  bad  T^— whether  the  illegality  of  the  one  does  not 
perrade  the   whole?]     The  valid  warrant  pervaded  the 
wholCfand  tnade  the  distress  good.     In  the  casdofade* 
fendant  justifying  under  a  good  warrant  of  distress,  is  he  to 
be  liable  to  the  action  because  he  had  also  in  his  pocket  a 
warrant  Which  was  bad  ?     \_Patiisonf  J*  Here  the  fact  ap^* 
peara  upon  the  record,  that  the  distress  was  made  under 
four  warrants,  one  of  which  was  bad.    How  do  you  distin*- 
guish  this  case  from  Mihourd  v.  Coffin? '\    That  was  not  a 
case  of  a  joint  distress  under  several  warrants*    Ther6  was 
in  that  case  one  warratU  for  one  entire  sum,  and  the  question 
waa»  whether  the  warrant  was  good.     The  warrant  Was 
entire,  and  therefore,  as  it  was  bad  in  part,  it  was  bad  for 
the  whole.    In  this  case  there  are  separate  Warrants*    Sup^ 
pose  the  Warrants  had  been  granted  to  four  different  per* 
iotia— ^[Pfl^^esoft,  J.    There  would    have    been  different 
seizures  under  each  Warrant;  but  here  it  might  be  said  that 
by  making  one  seisure  under  the  four  warrants^  it  was  the 
same  as  if  there  had  been  but  one  Warrant.    This  is  like 
Rager$  v.  Birkmire^    The  question  is|  whether  the  defend- 
ants, are  trespassers.    All  that  appears  upon  the  recorci^  is, 
that  the  defendants  have  taken  the  goods  under  four  war- 
rants of  distress,  one  of  which  is  bad : — why  cannot  the 
defendants  have  recourse  in  justification  to  the  three  wai> 
rants  which  are  good?    The  goods  of  the  plaintiffs  Were 
liable  to  be  taken  for  something  (  and  if  more  was  taken 
than  was  sufficient  to  cover  the  sum  due,  the  remedy  is  case 
for  the  excess.     It  does  not,  however,  appear  that  more 
goods  were  seized  than  would  have  been  taken  if  three 
warrants  only  had  issued.     If  the  three  warrants  are  suffi- 
cient to  authorize  the  distress,  they  are  sufficient  to  support 
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the  justification.  If  a, person  has  .a  warrant,  which  is  legale 
and  by  which  he  is  required  to  take  a  party  into  custody, 
of  (he  Poor  of  and  he  has  another  warrant  which  professes  to  be  legal,  but 
Bristol  j^  ^^^\^  jg  ^q^  g^^  ^^ j  j,e  assumes  to  take  the  party  under 
Wait.  both  warrants,  would  he  be  a  trespasser?  {^Taunton,  J. 
How  can  it  be  said  in  this  .case,  how  much  was  taken  under 
the  bad  warrant,  and  how  much  under  the  valid  warrant?] 
That  furnishes  an  argument  for  the  defendants.  If  it  could 
be  said  that  any  portion  was  taken  under  the  bad  warrant, 
the  distress  would  be  bad.  [J^niTzan,  C.  J.  If  the  mar- 
ginal note  in  Marshall  v.  Pitman  were  correct,  it  might  be 
impossible  to  distinguish  that  case. from  this.]  The  mar- 
ginal note  properly  represents  the  case.  If  the  defendant 
had  distreined,  saying 'that  he  distreined  under  the  illegal 
warrant,  he  might  yet  have  justified,  if  he  had  any  other 
which  is  good.  Yet  it  is  now  contended,  that  because  the 
defendant  justifies  under  the  bad  warrant,  coupled  with  the 
valid  warrant,  the  justification  cannot  be  maintained.  The 
only  point  is,  whether  the  defendant  was  justified  in  taking 
the  goods ;  if  he  was  so,  replevin  will  not  lie.  It  is  to  be 
remarked,  that  the  defendant  does  not  justify  under  the  bad 
warrant.  It  is  the  plaintiff,  who  in  his  replication  states  that 
the  distress  was  made  by  virtue  of  four  warrants,  one  of 
which  is  bad.  The  defendants*  justification  is  under  the 
general  avowry  given  by  the  statuterof  Elizabeth.  It  is  the 
same  as  if  the  defendant  had  justified  under  the  three  good 
warrants,  and  the  plaintiff  had  replied  the  bad  warrant.  If 
no  more  was  taken  than  was  sufficient  to  satisfy  the  three 
legal  warrants,  the  party  has  sustained  no  injury.  If  more 
was  taken,  the  remedy  is  by  an  action  on  the  case.  The 
books  are  full  of  cases  which  decide  that  if  a  party  be  legally 
authorized  to  distrein,  any  thing  he  said  at  the  time  of 
making  the  distress  is  immaterial. 

TheCouBT  postponed  the  hearing  of  the  reply  to  a  sub- 
sequent day  in  the  same  term,  and  gave  permission  to  Fol- 
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kit  to  furnish  the  Court  on  that  day  with  other  authorities,        1834. 

with  which  he  stated  that  he  should  be  prepared.  ^  ^"^^^^^^^^ 

Governor,  &c. 
of  the  Poor  of 
Folleti  accordingly  on  that  day  cited  the  following  autho-      Bristol 
rities:  2  Roll.  Abr.  Replevin,  M.  pi.  4,  5,  6,  8;  Syliard  v.        Wait. 
(a);  Milkr  v.  Green  {b)\  Anonymous  case  in  God- 
bolt  {c)\  Butler  and  Bakei's  case  (J);  Crowiher  v.  Ranis- 
bottom  (e) ;   Groenvelt  v.  Burwell  (/) ;  Bacon's  Abr.  Re^ 
plevin,  R. ;  1 7  Geo.  %  c.  38,  s.  8 ;  Sturch  v.  Clarke {g)> 

Maukf  in  reply.  As  to  the  first  point  made  by  the  de«  Fiist  point. 
fendant,  that  the  remedy  of  the  plaintiff  was  not  by  action^ 
but  by  appeal :  it  is  controverted,  for  the  first  time,  that  a 
person  who  is  legally  rated  for  some  premises,  but  illegally 
for  other  premises,  cannot  treat  the  illegal  rate  as  a  nullity 
and  bring  trespass  for  the  distress.  It  is  a  general  principle 
of  law,  that  if  a  party  exceeds  his  authority,  he  is  not  only 
a  trespasser  for  the  excess,  but  for  the  whole.  If,  to  an 
action  of  trespass,  an  authority  is  pleaded,  which  authority 
has  in  fact  been  exceeded,  the  proper  way  of  pleading  the 
excess  is  by  replication,  and  not  by  way  of  new  assignment 
In  Milward  v.  Coffin  there  was  a  distress  for  one  rate, 
which  was  valid,  and  for  another  rate,  which  was  invalid ; 
and  it  was  held  that  the  distress  was  illegal,  and  that  tres- 
pass might  be  maintained.  Wherever  trespass  de  bonis 
asportatis  may  be  brought,  replevin  may  be  maintained. 
Replevin  lies  for  any  wrongful  taking.  Milward  v.  Caffin 
establishes  also  this  proposition,  that  if  a  person  be  rated 
for  premises  of  which  he  occupies  only  a  part,  the  rate 
is  bad  altogether.  [Patteson,  J.  I  think  you  can  hardly 
say  that  it  establishes  that.  The  decision  proceeded  on 
a  different  ground.]    At  all  events  it  establishes  this,  that 

(a)  1  Bulstr.  101.  (e)  7  T.  R.  654. 

lb)  8  Bingh.  93;  2  Croropc.  &         (/)  1  Lord  Raym.466;  12  Mod. 
Jenr.  142.  381. 

(c)  P.  109.  (g)  Jinte,  wl.i.  671;  S.  C.  4 

id)  3  Co.  Rep.  25.  Bam.  &  Adol.  113. 

VOL,  III,  C  C 
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1834.        the  party  is  not  put  to  his  appeal  only.     That  case  is 

^^"^^^'^^      confirmed  by  liurreil  v.  Wink,    In  Marshall  v.  Pitman  {a) 
Governor,  &c.    ,,..--  .  t    •  •  111  1    •  j 

of  the  Poor  of  the  plaintiff  was  an  inhabitant,  and  had  a  stock  m  trade, 

Bristol  ^^^  j^jg  objection  was  that  he  was  aver  rated*  He  was 
Watt.  10  possession  of  ratable  property.  The  only  objection 
was  to  the  quantum  of  the  rate;  avd  in  such  case,  un- 
doubtedly, the  remedy  is  by  appeal.  That,  ca^e  does  not 
therefore  furnish  an  authority  for  sayipg  tb^(  in  tfiis  case  tb^ 
plaintiff's  only  remedy  was  by  a|^eal...  M,r.  pollett  has  alsp 
cited  upon  this  point  Weaver  v.  Price  {b),  which  shew?  that 
where  a  party  who  is  distreined  upon  for  popr  rates  has  no. 
ratable  property  at  all,  he  may  bring  trespass  y  byt  it  dq^ 
not  follow  that  a  person,  who  has  some  ratable  ^prpperfiy, 
may  not  bring  trespass  where  he  is  rated  also  in  respect  of 
property  for  which  he  is  not  ratable.  If  the  e:iclusiye 
remedy  is  by  appeal,  this  inconvenience  might  arise. — A 
person  who  was  liable  to  be  rated,  might  be  rated  when  at 
a  great  distance;  the  parties  making  the  rate  might  wait 
until  the  time  for  appealing  was  past,  and  then  levy  the 
rate ;  and  if  the  party  had  no  remedy  by  action  of  trespass, 
he  would  be  concluded, 
Second  point.  As  to  the  second  point,  that  the  taking  is  justified  by  the 
three  valid  warrants.  A  party  can  only  recover  in  the  way 
in  which  he  claims  to  recover.  Rogers  v.  Birkmire{c) 
shews  that  although  a  party  may  have  a  justification  which, 
if  properly  placed  on  the  record,  would  avail  him,  yet  if  be 
does  not  properly  plead  the  justification,  it  will  be  of  no 
avail  to  him.  In  that  case  no  complaint  w^s  made  against 
the  defendant  which  he  could  not  justify,  for  he  might  have 
justified  in  respect  of  the  rent  reserved  on  account  of  the 
locus  in  quo.  It  is  said  that  a  man  may  distrain  for  one 
cause  and  avow  for  another.  The  proper  and  more  correct 
way  of  stating  the  law  is  this  \  that  a  man  may  say  he  dis- 
trains for  one  cause,  and  may  avow  for  another.  The  dicta 
cited  shew  this.     In  Butler  and  Baker's  case  {d)  it  is  said, 

(a)  9  Bingh.  595.  (c)  AnU,  361. 

(6)  3  Barn.  &  Adol.  409.  {d)  3  Co.  Rep.  25. 
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^the  law  doth  more  respect  an  act  without  words  than        i8S4. 
im»ri&  without  an  act^"  and  then  it  is  said^  in  relation  to      ^-■^'^^ 
that  which  precedes,  *'  that  if  a  man  takes  a  distress  for  one  of  thepoor  of 
thing,  yet,  when  he  comes  into  a  court  of  record,  he  may      Bristol 
arow  for  what  thing  he  pleases.**    The  case  in  GodboU       Wait. 
goes  no  ftirther.    The  passage  in  "Rolle's  Abridgment,  Re* 
plevin  M.  (pi.  4),  is,  *'  If  avowiy  be  made  for  divers  causes, 
and  any  are  good,  the  avowant  may  justify."    This  is  a 
general  proposition,  of  which  placita  5,  6  and  8  are  only 
examples.    These  (which  are,  pi.  5, ''  rent  service  and  rent 
charge," — pi. 6,  *<rent  due  on  several  days," — ^pl.  8,  "rent, 
and  rent  nomine  poBn®,")  all  reduce  themselves  to  illustra- 
tions of  the  proposition  which  was  admitted  at  the  outset 
of  the  argument,  viz.  that  in  such  a  case  as  that  of  a  party 
distreining  for  several  half-years'  rent,  where  some  part  only 
was  due,  the  distress  may  be  sustained,  although  in  the 
avowry  it  appears  that  only  a  part  was  due.     Syliard  v. 

{a)  amounts  to  the  same  thing.     Crowther  v.  Rams' 

bottom  {b)  comes  somewhat  nearer  to  an  authority.  There, 
however,  the  question  discussed  was  not  properly  raised. 
But,  supposing  the  evidence  as  to  what  took  place  at  the 
time  of  the  seizure  to  have  been  admissible,  the  decision  in 
that  case  amounts  to  nothing  more  than  this ;  that  if  a  man 
can  shew  that  he  had  a  legal  justification  for  what  he  did, 
he  is  not  bound  by  what  he  said  at  the  time  of  making  the 
distress.  In  Groenvelt  v.  Bunoell  (c)  the  defendants  justi- 
fied under  a  warrant  from  the  College  of  Physicians :  the 
plaintiffs  replied  de  injuria ;  to  which  the  defendant  de- 
murred specially.  Lord  Holt{d),  who  delivered  the  judg- 
ment of  the  Court,  clearly  intimates  that  where  there  are 
two  warrants,  the  one  good  and  the  other  ill,  and  the  arrest 
is  made  upon  the  bad  warrant,  the  party  arrested  may  shew 
specially  that  he  was  arrested  under  the  bad  warrant,  and 
therefore  that  the  party  arresting  in  such  case  would  be 

(a)  1  Bulstrode,  101.  (c)  1  Ld.  Raym.  454. 

(6)  7  T.  R.  654.  (i)  Ibid.  465. 

€  C  2 
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1834.  answerable  as  for  an  illegal  arrest;  for  Lord  Holt  did  not 
^^"^^^^  mean  to  suggest  that  a  party  should  plead  specially  that 
of  the  Poor  of  ^^ich  would  be  a  bad  plea.  [Lord  Denman,  C.  J.  That  is 
Bristol  y^^y  diflferent  from  what  he  is  reported  to  have  said  in  IQ 
Wait.  Modern."]  Lord  Raymotid  is  a  reporter  of  higher  authority 
than  the  reporter  in  12  Modem.  [Patteson^i.  When  Chief 
Justice  Holt  goes  on  to  say,  '^  But  if  Cole  had  a  good  war- 
rant at  the  time  of  the  arrest,  though  he  declared  that  he 
had  arrested  the  plaintiff  upon  the  warrant  that  was  insuffi- 
cient, yet,  in  an  action  brought  against  Cole^  he  might  have 
justified  under  the  good  warrant,  having  had  it  in  bis  cu8« 
tody  at  the  time  of  the  arrest,  for  the  single  question  would 
be,  whether  he  had  good  authority  at  the  time  of  the 
arrest,** — ^he  shews  that  his  meaning  in  the  former  part  was, 
that  if  the  party  was  not  at  the  time  of  the  arrest  armed  with 
the  legal  warranty  it  might  be  specially  shewn.  This  makes 
the  report  in  Lord  Raymond  perfectly  consistent  with  that 
in  Modem.']  The  dictum  is  more  conformable  to  the  old 
law  in  its  direct  sense.  [Littledale,  J.  Suppose,  in  an 
action  for  trespass  and  false  imprisonment,  the  defendant 
justifies  under  a  warrant  good  upon  the  face  of  it/  and  you 
reply  de  injuria,  can  you  prove  that  the  defendant  justified 
under  another  and  an  illegal  warrant  ?  How  are  you  to  get 
at  the  other  warrant?  I  do  not  think  you  can.]  The 
Court  will  recognize  the  distinction,  which  is  simple  out  of 
Court: — Where  a  party  arresting  under  a  good  warrant  say$ 
that  he  is  acting  under  a  bad  warrant,  he  shall  not  be  con- 
cluded; but  where  in  point  of  fact  the  distress  is  upon  a  bad 
warrant,  it  ought  not  to  be  supported,  on  the  ground  that 
the  party  had  an  authority  which  he  did  not  use.  [Little-' 
dale,  J.  How  can  you  get  at  it  ?  By  special  replication  or 
by  new  assignment?]  By  a  special  replication  that  the 
distress  was  under  a  bad  warrant.  [Littledale,  J.  Would 
you  not  admit  the  matter  of  the  plea  ?  ]  The  replication 
would  be  like  the  familiar  one  of  excess.  [Littledale,  J. 
This  would  be  in  effect  a  traverse  of  the  virtute  cujus.] 
Although  the  virtute  cujus  may  not  be  traversable  totidem 
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verbis,  yet  it  may  be  so  substantially:  Lucas  v.  Nockells{a).  1934. 
In  the  Six  Carpenters'  case  (6)  it  is  said,  "  Where  entry,  ^^^'^^''^ 
authority  or  licence  is  given  to  any  one  by  ike  law,  and  he  of  the  Poor  of 
doth  abuse  it,  he  shall  be  a  trespasser  ab  initio  ;'*  and  the  BantoL 
reason  is  thus  given ;  '^  the  law  adjudges  by  the  subsequent  Wait. 
act,  quo  animo,  or  to  what  intent  he  entered.*'  It  is  evident 
therefore  that  the  purpose  of  the  entry  is  in  effect  traversa- 
ble. It  cannot  be  traversed  directly,  but  it  maybe  so  by 
stating  specially  the  purpose  for  which  the  entry  was  made. 
There  is  a  class  of  cases  upon  the  writ  of  recaption  which 
are  applicable  to  this  part  of  the  subject.  In  the  action  of 
recaption,  the  only  question,  as  appears  from  the  form  of 
the  writ,  was,  whether  the  taking  the  second  time  was  for 
the  same  cause  as  the  first.  In  a  note  to  Fiizherbert,  Nat. 
Brevium(c),  it  is  said  **  that  where  the  lord  in  a  replevin  avows 
for.  one  cause,  and  justifies  the  recaption  for  another  cause, 
the  plaintiff  may  aver  that  the  first  caption  was  made  by 
him  for  the  same  cause  as  the  second."  In  Viner^s  Abridge 
menty  Replevin  (E.  a.)  (f/),  it  is  said,  '^  In  replevin  the  de- 
fendants made  conusance,  as  bailiffs,  to  A.  for  rent  reserved 
upon  a  lease  for  life;  the  plaintiff,  replied  that  two  strangers 
had  a  right  of  entry  into  the  place  where  &c.,  and  that  by 
their  command  the  defendants  entered  and  took  the  cattle 
damage  feasant  absque  hoc,  that  they  took  them  as  bailiffs 
to  A'\  and  upon  demurrer  it  was  objected,  that  by  this 
means  the  intent  of  the  party  shall  be  put  in  issue,  which 
no  jury  can  try,  but  only  in  case  of  recaption ;  but  it  was 
adjudged  the  traverse  was  well  taken"  (e).  This  is  a  con^ 
elusive  authority;  and  it  is  to  be  remarked  that  there  the 
second  authority  was  put  upon  the  defendants  by  the  plain-" 
tiffs,  in  the  way  in  which  the  fourth  warrant  is  said  to  be 
put  on  the  defendants  in  this  case. 

(a)   4   Bingh.  729;    10  Bingh.  38  £.  3,  92. 

157.  («0  19  Vin.  27,  pi.  7. 

(6)  8  Co.  Rep.  146.  (e)  Citing  BuUer'i  case,  1  Leon, 

(c)  F.  N.  B.  72  (a),  referring  to  50. 
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1834.  Lord  Dbnman^  C,  J«,  in  tb^  cwrse  of  thU. torm  delivered 

^       ^^^^     the  judgment  of  the  Court.    After  statiiur  tbe  pleadinn, 
of  the  Poor  of  his  lordship  proceeded  as  follows : 
Buinot  fj^y^^  substantial  question  was,  wb^er  the  defendants 

Wait.       are  entitled  to  a  return  of  the  goods  distrained,  having  made 
one  entire  distress  under  four  warrants,  one  of  which  was 
for  levying  a  rate  imposed  for  premises^  pari  of  which  was 
not  then  in  the  plaintiff's  occupation. 
First  point.  The  defendants  argued,  in  tlie  first  place,  that  this  Court 

could  not  inquire  whether  a  rate  was  proper!^  imposed,  the 
Court  of  Quarter  Sessions  having  e;i^clusive  jurisdtctioo  to 
determine  that  question.  In  support  of  this  proposition, 
Marshal  y.  Pitman  {a)  was  cited;  and  we  think  it  proves  no 
such  thing.  It  only  proves  that  an  apothecary,  posstssii^ 
personal  property  in  a  parish  where  he  inhabits^  cannot 
treat  as  a  nullity  a  rate  wherein  he  is  assessed  in  respect  of 
his  stock  in  trade,  though  be  may  be  allowed  to  shew  that 
he  has  no  stock  in  trade,  and  though  no  other  personal 
property  but  stock  in  trade  has  ever  been  rated  in  that 
parish.  But  as  the  act  renders  personal  property  ratable, 
the  overseers  have  clearly  a  legal  right  to  rate  it,  and  to 
enforce  payment  of  such  rate  by  the  ordinary  means;  and 
the  party  can  have  no  remedy  against  an  unfair  or  excessive 
rate,  but  by  appeal.  But  in  the  present  case  a  rate  has 
been  imposed  on  the  plaintiffs  in  respect  of  land  which  they 
did  not  occupy,  a  rate  which  the  overseers  had  no  power 
to  make,  nor  the  magistrates  to  enforce.  It  is  like  a  rate 
on  land  situate  in  a  different  parish,  which,  according  to 
Lord  Holt,  (in  GroenveU  v.  Burwell{b)^)  is  an  illegal  tax« 
which  the  justices  have  no  power  to  confirm.  The  opi* 
nion  of  this  Court  to  the  same  effect,  was  expressed  by 
Lord  Tenterdeny  in  Weaver  v.  Price  (c).  But  Miltoard  v. 
Caffin{d)  is  in  its  very  terms  exactly  similar  to  the  present 
case,  with  this  addition,  that  the  sessions  had  there  con* 

(fl)  Ante,  362.  (c)  AfUe,  362. 

(6)  1  Ld.  Raym.  471.  (d)  Ante,  360. 
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firmed  the  rate  on  appeal;  jet  it  was  held  to  be  a  nullity.        1834. 
And  that  decision  is  entitled  to  the  more  m^eight,  because  ^       '     . 
It  was  once  questioned  by  Lord  Kenyan  (a)  on  another  of  the  Poor  of 
point  (6),  with  respect  to  which  however  it  has  been  upheld      Baimi 
both  by  this  Court  and  by  the  Common  Pleas ;  but  on  this        Wait. 
point  it  has  never  been  impugned;  and  its  principle  was 
adopted  in  Rex  v.  Welbank  (c). 

But  it  was  argued  that  the  distress  was  legal,  inasmuch  Second  point. 
as  a  pari  of  the  premises  assessed  was  liable  to  be  mtedi 
and  that  by  including  more  the  distress  might  indeed  be 
txcemvCf  so  as  to  found  an  action  on  the  case,  but  was  not 
altogether  void,  so  as  to  make  the  seizure  illegal. 

Numerous  authorities  were  quoted  to  shew  that  a  distress 
may  be  justified,  though  the  distraiuor  profess  to  act  under 
an  illegal  warrant,  provided  he  were  at  the  time  armed  with 
a  lawful  one.  This  doctrine  was  largely  discussed  in  the 
late  case  of  Lucas  v.  NockeU(d),  which  has  been  cited  as 
an  authority^  but  which  seems  to  the  Court  inapplicable  to 
this  case.  The  proposition  is  however  established  beyond 
question,  that  an  oflicer  is  not  confined  in  Court  to  the 
authority  which  alone  he  may  have  produced  when  he  acted; 
he  may  certainly  resort  to  any  authority  which  he  possessed, 
that  justified  his  proceeding.  Rogers  v.  Birkmire(e)  was 
the  only  decision  which  appeared  to  be  at  variance  with  this 
general  doctrine.  That  was  trespass  for  entering  a  house 
and  seizing  goods :  the  defendant  justified  under  a  distress 
for  rent  not  only  of  the  house,  but  also  of  a  stable — the 
house  and  stable  being  held  under  separate  demises,  at 
separate  rents.  The  plea  was  held  bad,  and  being  bad  in 
part  in  respect  of  the  place  in  which  the  goods  were  taken, 
and  not  being  divisible,  was  clearly  bad  in  the  whole.  Here, 
the  action  is  replevin;  three  out  of  the  four  causes  of  taking 
were  justifiable ;  there  were  four  separate  warrants ;  each 

(a)  7  T.  R.  270.  rates. 

(6)  As  to  the  necessity  of  join-  (c)  4  M  &  S.  2^5. 

ing  the  justices  with  tlie  overseers  (d)  AntCf  3G9. 

in  actions  for  distreining  for  poor-  *  (e)  Ante,  360,  3G6, 
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1834.        cause  of  taking  was  distinct ;  and  the  avowries  being  sepa- 
G  V  rnor  &c  ^^  ^^^  ^^^^  cause  of  distress,  the  plaintiffs  cannot,  by 
of  the  Poor  of  avowing  that  all  were  acted  on  at  the  same  time,  and  that 
*^^®^      one  was  bad,  invalidate  those  that  were  good.    With  this  sin- 
Wait.        gle  exception,  which  is  only  an  exception  in  appearance,  the 
authorities  are  uniform.     Rolle's  Abridgment,  Replevin  M, 
pi.  4, 5,  B  (a),  bears  directly  on  the  point,  and  is  recognized 
in  all  the  books.    The  pleadings  therefore  disclose  a  suffi- 
cient warrant  to  justify  the  seizure  of  the  plaintiffs*  goods, 
and  entitle  the  defendant  to  have  them  returned,  though  an 
action  may  possibly  be  maintainable  as  for  an  excessive 
distress. 

Judgment  for  the  defendants. 

(a)  Translated  18  Vin.  Abr.  594,  pi.  4,  5,8. 


Doe,  on  the  demise  of  Mary  Shaw,  v.  Steward 
and  others. 

J. bequeathed  EjECTMENT  for  a  public-house  at  Greenwich;    the 
a  house  to  J3.  .  .  .  "^  .  '  . 

for  the  residue  demise  being  laid  in   )83£.     At  the  Kent  spring  assizes, 

Yea*r8,^i?B.^      1833,  a  verdict  was  found  for  the  plaintiff,  subject  to  the 

should  so  long  following  case : — 

nue  to  inhabit       ^^th  September,  1812.     George  Greenway,  being  pos- 

therein,-- and    sessed  of  the  premises  for  the  remainder  of  a  term  of  fifty* 
after  J3/s  de-       .  .  . 

cease orgiving  nine  years,  commencing  at  Christmas,  1801,  bequeathed 
up  the  posses- 
sion, A,  bequeathed  the  house  to  C,  the  wife  of  B.,  for  the* remainder  of  the  terra,  in 
case  she  should  so  long  live  therein  and  remain  the  widow  of  B. ;  with  further  limita- 
tions to  the  issue  of  B:  B,  enters,  with  the  assent  6f  the  exIecuVofs  off  il.  J3.,  being  in 
insolvent  circumstances,  goes  to  sea  for  six  months ;  C.  cpntinue^.to  occupy  the  bouse 
and  to  carry  on  B/s  trade  therein.  During  the  absence  of  B.  a  commission  of  bank- 
rupt issues  against  him.  After  his  return,  B.  continues  the  oeoupation  and  the  business 
until  the  house  is  sold  by  his  assignees,  when  B.  and  C.  are  turned  out  of  possession  by 
the  vendee.    B.  dies.     C.  remaining  a  widow,  demands  possession. 

Held,  that  the  bequest  to  C.  did  not  in  equity  enure  as  a*  limitation  to  her  separate 
benefit,  and  that  her  executory  estate  passed  to  the  assignees  of  B.,  as  being  such  an 
interest  as  B.  could  **  lawfully  depart  withal.''  '•  ' ' 

B.*s  going  to  sea  on  account  of  insolvency,  was  not  a  ceasing  to  inhabit  or  a  giving 
up  of  possession  so  as  to  defeat  his  life  estate.    • 

Nor  his  being  turned  out  of  possession,  semble. 
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unto  his  grandson,  James  Shaw,  his  leasehold  messuage  and        i8d4. 

public-house  at  Greenwich,  called  the  Rose  and  Crown, 

for  all  his  (Greenway's)  estate,  interest,  and  term  therein, 

in  case  J.  Shaw  should  so  long  live  and  continue  to  inhabit 

the  house;  and  from  and  after  his  decease,  or  giving  up  the 

possession  of  the  premises,  or  in  case  he  should  mortgage 

the  same,  then  Greemvay  bequeathed  the  same  unto  Mary, 

the  wife  of  J.  Shaw,  for  the  remainder  of  the  term,  in  case 

she  should  so  long  live  therein  and  remain  the  widow  of 

J,  Shaw ;  and  from  and  after  her  decease  or  marriage  he 

bequeathed  the  same  unto  the  children  of  J.  Shaw  then 

living. 

Upon  the  death  of  Greenway,  J.  Shaw  (with  the  assent 
of  the  executors)  took  possession  of  the  premises,  and  con- 
tinued to  reside  thereon  until  November,  1813,  when,  being 
in  insolvent  circumstances,  he  went  to  sea,  leaving  his  family 
in  the  premises,  in  which  his  wife  continued  to  carry  on 
the  business  during  his  absence,  which  was  about  six 
months. 

24th  December,  1813.  A  commission  of  bankrupt  issued 
against  J.  Shaw^  after  which  he  returned  and  resided  with 
bis  family  on  the  premises,  and  continued  to  carry  on  the 
business  there  until  a  sale  thereof  was  completed  by  the 
assignees,  when  he  and  his  family  were  turned  out,  and  the 
vendee  (under  whom  the  defendants  claim)  took  and  retained 
possession. 

4th  August,  1831.  J.  Shaw  died. 

9th  August,  1831.  Mary  Shaw,  then  and  still  the  widow 
of  J.  Shaw,  demanded  possession  of  the  premises. 

The  question  for  the  opinion  of  the  Court  is,  whether 
the  interest  which  Mary  Shaw,  the  lessor  of  the  plaintiff) 
took  under  the  will,  passed  to  the  assignees  of  her  husband. 

Plati,  for  the  plaintiff.  By  the  Bankrupt  Act  (a)  nothing 
passes  to  the  assignees  except  such  property  as  the  bank- 

(a)  6  Geo,  4,  c.  16,  s.  12.    So,  under  the  former  bankrupt  acts. 


374  CA5E8  IN  THE  XSNOV  BENCH. 

1884.        rupt  **  DMy  lawfully  depart  Mritbal."    The  iaterest,  jor  ralhef 

*^'"*^      the  possibility  (o)^  which  vested  in  the  wife  daoriiig  die  life 

V.  of  her  husband^  was- not  of  such  a  naturo  as  be  oeuld  con- 

^^^hm,    ^^^  ^^  depart  withah    It  waa  phikdj  the  inlantion  of  the 

testator  that  Mary  Shaw  should  have  the  reaaainder  of  die 

First  point:      term   in  the  event  of  her  aarviviag  her  hntfbaad/     The 

^tote^^uch  as  greatest  eatent  of  the  ealate  of  the  busband  was  for  fab  life. 


the  husband  The  interest  bequeathed  to  the  wife  waa  ted  suek  as  be 
fully  depart  could  reduce  into  possession.  This  is  the  teat  of  the  bus- 
withal'  band's  rigbt  to  the  wife's  personal  property j    It  19  tree  that 

in  Coke  upon  Liithtm  it  is  said  (b),  <<  If  a  man  b^  posseiased 
of  a  term  of  forty  years  in  the  r^ht  of  his  wife^  and  maketh 
a  lease  for  twenty  years^  reserving  a  rent/and  die,  the  wife 
shall  have  the  residue  of  the  tirui^  but  the  exeonton  of  the 
husband  shall  have  the  vent;  for  it  was  not  incideaft  to  the 
reversion,  for  that  the  wife  was  not  party  to  the  laaae." 
But  this  was  overruled  by  JEhatn^s  case  ^).  la  Coke  upon 
lAttleion  (d)  there  is  also  this  passage ;  *'  If  a  lease  be  made 
to  baron  and  feme  for  the  term  of  their  lives,  the  remainder 
to  the  executors  of  the  survivor  of  them,  and  the  husband 
grant  away  his  term,  and  dieth,  this  shall  not  bar  the  wife* 
for  that  the  wife  hath  but  a  possibility,  and  no  interest"  («). 
In  this  case  the  wife  had  but  a  possibility,  because  she 
might  not  have  survived  her  husband*  Matthew  Mannif^9 
case  (/)  establishes  that  this  is  a  po$nbilMty  only ;  and  if  it 
be  a  possibility,  it  cannot  be  granted :  Larrqiet'B  case  {g}. 
If  the  Court  hold  that  the  husband  had  a  right  lo  convey 
away  the  interest  of  the  wife^  the  intentions  of  the  testator 
will  be  defeated.  The  bequest  not  oaly  liaiifa  the  mterest 
of  the  husband  to  a  life  estate^  but  also  requires  that  he 
shall  inhabit  the  houae,  and  piohifaits  him  fre«i  mortgaging 
it.  These  restrictions  shew  that  the  testator  never  intended 
that  the  husband  should  have  the  power  of  selfiug  the  wife's 

(a)  Vide  ante,  vol.  i.  171,  n.  (d)  Co.  Lit.  46  b ;  3  Tho.  Co. 

(b)  Co.  Lit.  46  b;  S  Tho.  Co.      Lttt.  308. 

Litt.  306.  (e)  Ante^  vol.  L  171,  n. 

(c)  Ibid,  note  277.    And  see         (f)  8  Co.  Rep.  95  a. 
Popham,  125.  (g)  10  Co.  Rep.  46  b. 
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properly.  It  19  established,  by  a  variety  of  cases,  that  a  1834. 
husband  easDOt  oonv«y  away  that  in  which  the  wife  has  not 
a  vested  interest,  and  which  he  therefore  cannot  reduce  into 
possession:  Waikins  on  Conveyancing(a),  Gage  v.  Acton{b), 
AssHming  therefote  that  there  was  not  a  sufficient  residence 
by  «7.  Shaw  to  satisfy  the  terms  of  the  will,  he  could  not 
have  conveyed  away  the  whole  term,  and  therefore  the 
assignees  oo»l4  derive  no  title  to  it  through  him. 

II.  The  departare  of  J.  Shaw  was  not  a  ceasing  to  Second  point: 
inhabit  witbb  the  meaning  of  the  will.  J.  Shaw  went  ^^nce.^^*  ™*'" 
away,  but  his  familjf  remainedi  He  was  an  inhabiiant  of 
the  parish  for  all  legal  purposes.  It  could  not  have  been 
the  meaning  of  the  testator  that  he  should  not  leave  the 
premiBcey  eves  with  the  intentioa  of  returning.  The  object 
which  the  testator  had  in  view  was  to  provide  that  the 
occupation  of  the  premises  shouM  be  secured  to  his  family. 
Had  J.  Shmw  given  up  his  business  and  taken  away  his 
family,  ke  weuM  have  ceased  to  inhabit  within  the  meaning 
of  the  will.  The  length  of  the  absence  can  make  no  differ- 
ence if  he  intended  to  return.  He  did  actually  return. 
The  presampticn  therefore  is,  that  he  left  the  house  with 
the  intentioo  of  returning. 

Besides,  who  is  to  take  advantage  of  the  forfeiture  f  Hiird  point: 
Persons  who  have  executory  interests  are  not  obliged  to  ^fXfertmT* 
take  advnntage  of  the  first  forfeiture.  Can  it  be  said  that 
iqioo  the  husband's  departure  the  wife's  interest  became 
vested,  and  that  upon  his  retnm  he  took  possession,  not  of 
his  own,  but  of  the  estate  vested  in  herf  [Lord  Den*' 
nmm,  C.  J.  Can  a  wife  take  advantage  of  the  husband's 
fbrfeitare  f  ]  It  would  be  singnlar  if  the  same  person  could 
botk  eemmit  an  act  of  forfeiture,  and  take  advantage  in  right 
of  hia  wife^  for  hia  own  beneBt,  of  the  forfeiture  thereby 
incurrrod.  By  executing  a  mortgage,  would  J.  Shaw  have 
forfeited  the  estate  and  revested  it  in  himself  in  right  of  his 
wife  i  It  was  not  the  intention  of  the  testator  that  the  hus- 
band shonki  be  abh  to  increase  his  own  estate.    The  very 

(a)  EditioQ  by  Merrifield,  SOS.  (b)  1  Salk.  dS5. 
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act  by  which  it  is  contended  that  he  has  increased  his  estate, 
was  the  act  upon  which  it  was  intended  by  the  testator  he 
should  lose  the  property. 

Campbell,  A.  G,,  contri.  On  the  pairt  of  th*  defendants 
it  is  conceded  that  this  is  an  executory  bequest  of  ihe  term 
to  the  wife,  and  that  unless  the  husband  coUld  ateign  her 
interest,  the  term  did  not  pass  to  the  ^assignees.  Bul^the 
husband  could  assign  it,  because  his  intenest<in'tlie.term 
was  determined,  and  his  wife's  interest  hadiresMdus  pos- 
session. The  estate  was  bequeathed  to  the  husband,,  ab 
long  as  he  resided  upon  the  premises.  It  was  afColiditioBsl 
limitation  of  the  term  to  the  husband,  and  it  was  ttie-inten* 
tion  of  the  tesftator  that  the  residence  should  be  an  actual 
personal  residence  of  the  husband.  In  Rex  v.  Gallien(€f), 
Buller,  J.  says,  *'  Suppose  a  lease  were  mridc  for  twenty- 
one  years,  on  condition  that  the  tenant  shall  so  long  continue 
to  occupy  the  land  personally,  there  could  be  no  obgeo- 
tion  made  to  such  a  condition,  for  the  personal  confidence 
is  the  very  motive  of  granting  the  lease/'  The  testator 
must  have  meant  to  require  an  absolute,  not  a  constructive 
residence,  as  when  the  husband  ceased  to  reside,  the  wife 
was  to  reside  there.  The  case  finds  that  J*  Shato  continued 
to  reside  until  November,  1BI3.  It  may  be  taken  that 
after  that  period  he  ceased  to  reside.  It  is  not  found  that 
J.  Shaw  had  animus  revertandi.  [TVit/nton,  J.  It  is  found 
that  he  went  abroad  in  consequence  of  insolvency.  Pat- 
teson,  J.  This  cannot  be  said .  to  be  a  giving  up  of  posses- 
sion.] It  was  a  ceasing  to  reside.  ILiitledale,  J.  Is  not 
this  in  the  nature  of  a  bequest  to  the  separate  use  of  the 
wife? — such  a  bequest  to  the  wife  as  a  Conrt  of  Equity 
would  prevent  the  husband  from  interfering  with  ?  If  so, 
the  assignees  can  have  no. claim  to  th^.jt^rm^.as  th^y  can 
only  take  what  the. husband  would  have  taken  beneficially.] 
The  case  presents  another  view  in  which'  it'Woiild  appear 
that  the  wife's  estate  vested.    If  the  estate  did.  not  determine 


(a)  a  T.  R.  140. 
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before  the  husband's  bankruptcy,  it  did  so  afterwards^'  be-         1834. 
cause'^the  husband  and  wife  were  turned  out  of  possession, 
and  continued  out  of  possession  for  twenty  years.     [Taun^ 
ton,  J.   That  is  in  consequence  of  a  wrongful  act.    It  is 
found  that  the  assignees  turned  them  out.] 

Assuming  that  the  estate  of  the  wife  did  not  vest,  but  that  Power  of  has- 
the  estate  of  the  husband  continued,  the  interest  of  the  wife  ^^'^dtoaswgn. 
was  such  as  the  husband  could  assign.  The  husband  is 
entitled  to  aU  the  chattels  real  of  the  wife.  If  the  chattel 
be  given  to  the  wife  upon  a  contingency,  and  the  event  may 
happen  during  the  coverture^  the  husband  has  a  right  to 
assign  it,  but  not  where  the  event  cannot  possibly  happen 
during  the. coverture;  Higden  v.  Williamson {a\  [Taunr 
ton,  J.  The  caaes  on  this  subject  are  collected  in  Comyn^ 
Digest,  Chancery,  2  (M.  90]  There  are  several  cases  in 
which  it  has  been  held,  that  the  husband  is  entitled  to  a 
term  held  in  trust  for  his  wife;  Sir  Edward  Turner'B 
ca8e(i),  Tudor  v.  Samyne^c),  Precedents  in  Chancery,  419. 
In  Bates  v.  Dandy  (d).  Lord  Hardwicke  says,  **  That  as 
the  husband  may  assign  the  wife's  term,  so  he  may  the 
trtut  of  the  wife's  term,  unless  it  be  a  part  of  a  term  from 
him  for  the  wife's  benefit.  The  husband  may  assign  the 
wife's  chose  in  action,  or  a  possibility  that  the  wife  is  enti- 
tled to,  as  well  as  her  term,  so  that  it  be  not  voluntary,  but 
for  a  valuable  consideration."  In  the  ai^ument  in  Dalbiac 
V.  Dalbiac  (d),  it  was  said,  '^  It  has  been  lately  held  here,  that 
a  reversionary  interest  which  the  husband  could  not  reduce 
into  possession  during  his  life,  he  could  not  assign;"  upon 
which  Sir  W\  Grant,  M.  R.,  observed, ''  that  is,  if  it  could 
not  fall  into  possession  during  his  life,  as  a  reversion  upon 
bis  own  death ;  not  if  it  depended  upon  an  event  which 

(a)  3  P.  Wms.  132     And  see  Ves.&B.118;  Purdea  v.  Jackson, 

Fraser  v.  Bayky,  1  Bro.  C.  C.  518;  1  Russell,  1. 

lUekards  v.  Chambers,  10  Ves.  580;  (6)  1  Vera.  Rep.  7. 

WooUandsv.Crowcher,  12Ves.  174;  (c)  2  Vera.  Rep.  270. 

note  CO  Butler  v.  Duncombe,  IP.  (<Q  2  Atk.  208. 

Wms.  448;    Homsby  v.  Lee,   2  {e)  19  Ves.  122. 
Madd.  16;  Lcev,  Muggeridge,  1 
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1834.  might  happen  daring  his  life;'*  Mitford  v.  Miifard{a). 
The  cases  on  this  subject  are  coHected  in  a  note  to  Coke 
upon  ZiUleton(b).  The  authorities  cited  on  the  other  side 
are  reconcileable  with  the  view  of  the  case  taken  by  the 
defendants.  As  to  the  case  put  by  Lord  Coke{c),  of  a 
lease  made  to  baron  and  feme  for  terms  of  their  lives,  die 
remainder  to  the  executors  of  the  survivor,  there  the  wife's 
interest  cannot  by  possibility  vest  during  coverture.  Mat- 
thew Manning's  case  is  only  an  authority  to  shew  that 
after  a  term  of  years  has  been  limited  to  one  for  life,  it  can- 
not be  limited  over  by  way  of  remainder,  but  only  by  way 
of  executory  devise.  Lampet's  case  is  an  authority  for 
the  defendants.  There,  a  term  for  500  years  was  devised 
to  John  Morrice  for  life,  and  after  his  decease  to  Elizabeth, 
the  sister  of  the  testator,  and  the  heir  of  the  body  of  EHza- 
beth.  The  testator  died,  John  Morrice  entered,  Elizabeth 
married,  and  she  and  her  husband  released  to  John  Morrice. 
It  was  held  that  Elizabeth's  interest  passed  by  the  release. 
Whether  the  bequest  of  the  term  in  this  case  is  to  the  sepa^ 
rate  use  of  the  wife,  is  a  question  which  belongs  to  a  Court 
of  Equity.  [TauntoUf  J.  That  which  the  bankrupt  has  as 
trustee,  does  not  pass  to  his  assignees  (J).]  But  this  Court 
cannot  declare  the  husband  trustee.  If  at  law,  the  interest 
of  the  wife  can  be  assigned,  it  passes  to  the  assignees.  In 
Gage  V.  jlcton  (e)  there  is  a  dictum  of  Holt,  C.  J.,  as 
follows:  **  Where  the  wife  hath  any  right  or  duty,  which  by 
possibility  may  happen  or  accrue  during  the  coverture,  the 
husband  may  by  release  discharge  it;  but  when  the  wife 
hath  a  right  or  duty,  which  by  no  possibility  can  accrue  to 
her  during  coverture,  the  husband  cannot  release  it'* 

First  point.  Piatt,  in  reply.     From  the  language  of  the  bequest  it  is 

evident  that  the  testator  never  contemplated  that  the  hus- 

(a)  9  Ves.  98.  (d)  Carpenters,  MameU,^  Boi. 

(6)  Co.  Litt.  351  a,  note  (1).  &  Pol.  40. 

(c)  Co.  litt.  46  b.  (e)  1  Salk.  3S6. 


Second  point. 
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band  and  wife  would  live  apart     The  husband  continued        1834. 
for  all  parochial  purposes  an  inhabitant  of  the  parish. 

Then  as  to  the  husband's  right  to  assign  the  interest 
of  the  wife,  .and  the  jurisdiction  which  a  court  of  equity 
would  exercise  over  jthis  species  of  property.  In  Richards 
V.  Chambers  (a)f  proper^  was  settled  in  trust  for  the  sepa« 
rate  use  of  the  wife  for  life,  and  if  she  survived  her  busbapd 
it  wi^  to  be  hers  absolutely:  if  the  wife  died  in  the  bus- 
lijand's  life-time^  it  w^s  to  go  to  such  person  as  she  by  deed 
or  will  should  appoint^  ^nd  in  default  of  appointo^nt,  to 
her  executors  and  administrators.  The  wife  made  an  ap- 
poiptment  to  the  husbaud^  and  it  was  held  that  there  was 
no  j;urvsdiction  in  equity,  even  by  consent  of  the  married 
woman^  tc^  assign  this  property  to  the  husband.  There  are 
many  authorities  collected  in  Com.  Dig.  Assignment,  (C.  3,) 
which  militate  against  the  position  contended  for  by  the 
defendants*  Higd^n  v.  Williamson  has  no  application  to 
the  present  case.  Dalbiac  v.  Dalbiac  shews  that  if  the 
estate  does  not  vest  the  husband  cannot  assign.  As  the 
wife's  interest  in  this  case  could  not  vest  in  the  husband,  Mr. 
Buikr^B  note  (6)  is  in  favour  of  the  lessor  of  the  plaintiff. 
In  Lampel's  case(c),  the  wife's  interest  was  to  vest  not  as 
in  this  case,  upon  the  death  of  the  husband,  but  upon  the 
death  of  John  Morrice.  The  estate  might  therefore  have 
vested  in  the  husband's  life-time.  If  the  proposition  relied 
on  by  the  defendant  be  correct,  the  husband,  by  his  own 
wrongful  act,  will  have  increased  his  estate. 

Cur,  adv.  vult. 

Lord  Denman,  C.  J.,  now  delivered  the  judgment  of  the 
Court.  After  stating  the  terms  of  the  bequest,  and  the 
other  facts  of  the  case,  his  lordship  proceeded  as  follows : 

We  are  perfectly  clear  that  the  husband's  going  to  sea 
does  not  amount  to  giving  up  possession  of  the  premises, 

(fl)  10  Ves.  580.  (f)  10  Vesey,  680. 

(fr)  Co.  litu  351  a;  ante,  378. 
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1834.  ftnd  we  think  it  at  least  extremely  doubtful  whether  his  being 
turned  out  of  them  can  satisfy  those  words,  which  seem  to 
imply  a  voluntary  desertion.  But  the  defendants  rested 
their  claim  on  another  more  general  ground,  contending 
that  as  it  was  possible  that  the  contingency  on  which  the 
wife  was  to  take  might  happen  during  the  coverture,  the 
term  became  the  absolute  property  of  the  husband,  and 
consequently  vested  in  his  assignees. 

According  to  the  old  law,  a  term  for  years  given  to  J.  S. 
for  a  particular  estate,  with  remainder  to  others,  vested  in 
J.  S.  absolutely,  notwithstanding  the  gift  over.  In  many 
cases,  however,  courts  of  equity  have  interposed  for  the 
protection  of  married  women,  to  whom  such  remainders 
have  been  limited.  And  inasmuch  as  the  assignees  of  a 
bankrupt  take  only  such  interest  as  he  could  have  lawfully 
departed  withal,  the  duty  of  inquiring  in  what  manner  a 
court  of  equity  would  deal  with  similar  dispositions  of  pro- 
perty, may  devolve  incidentally  on  a  court  of  law  (a).  If 
then  we  clearly  saw  from  decided  cases,  that  the  wife's  right 
to  take  under  this  devise  is  kept  alive  during  the  husband*s 
life,  and  that  the  estate  vests  in  her  upon  his  death,  we 
might  perhaps  be  bound  to  decide  by  the  same  rule.  But 
we  find  no  authority  for  this  position.  On  the  contrary,  the 
result  of  all  the  cases  (which  are  collected  iu  Mr.  Butler's 
note (6)  to  Co.  Litt.  S5\  a)  appears  to  be,  that  a  devise  like 
the  present  would  not  be  construed  in  a  court  of  equity  to 
enure  to  the  separate  benefit  of  the  wife. 

Judgment  for  the  defendants. 

(a)  Vide  Carpenftr  v.  Mamelly  Co.  B.  L.  403,  6th  ed. 

3  Bos.  &  Pull.  40;  Chiony  ex  parte,  (6)  Note  304.  The  second  part 

3  P.Wms.  186,n.;  Copeman  v.  Gal-  of  this  note,  "  If  the  wife  turohes 

lant,  ib.  314;  Gerard  v,  j4iflmer,  the  husbandy*  \b  remoulded  in  the 

Palmer,  505 ;    Webster  v.  Scales^  16th  edition. 


EASTER  TERM,  IV  WILL,  IV. 


BusHBY  V,  Fisher. 


Assumpsit  by  the  off-going  tenant  against  his  land-  Where  a  te- 

lord.     The  first  count  was  for  the  value  of  grass  seeds  shonU  about 

sown,  and  lime  and  manure  spread  upon  the  farm  by  the  <^  ^"ic  '^is 

plaintiff.     The  second  count  was  for  grass  seeds  sown  and  tises  for  sale 

fallows  performed.     The  third  count  was  for  grass  seeds  by  auction  his 

^  stock,  &c. 

sown,  and  for  lime  spread  on  the  land.     The  fourth  count  upon  the  farm, 

was  as  follows:  and  whereas  the  plaintiff,  before  and  at  Ji^nt^'afread '  ^^ 

the  time  of  the  making  of  the  promise  and  undertaking  due  and  to  be 

hereinafter  next  mentioned,  held  a  certain  farm  as  tenant  piJatlon  ofl^s 

thereof  to  the  defendant,  which  farm  the  plaintiff  was  &bout  tenancy  to  his 

.       ,       -  .  ,  •  ^  1       1   r      1  Jandlord,  who 

shortly  after  to  give  up  the  possession  of  to  the  defendant,  has  notice  of 

and  had  advertised  for  sale  by  public  auction  the  stock, ^^®  *"^^"*^®^ 

...  .  sale,  does  not 

goods  and  chattels  of  him  the  plaintiff,  then  being  upon  raise  an  impli- 

Ihe  said  farm,  of  which  the  defendant  afterwards,  to  wit,  the^^rtofthe 
on  8cc.,  bad  notice ;  and  thereupon  in  consideration  that  landlord  not  to 
the  plaintiff  had  then  and  there  paid  to  the  defendant  all  J,"  plrevenrthe 
the  rent  due  and  to  become  due  up  to  the  time  when  the ,  >^1*^>  ^^^  the  re- 
tenancy  of  the  plaintiff  in  his  said   farm  would  expire,  property. 
the  defendant  undertook  &c.  that  he   the  defendant,  as 
landlord   of  the  said  farm,  would  not  interfere  with  or 
prevent  his  said  intended  sale  of  his  said  stock,  goods 
and  chattels,  in  and  upon  the  said  farm,  or  the  removal 
thereof  from  the  said  farm,  but  would  permit  and  suffer 
the  plaintiff,  or  the  respective  persons  that  might  become 
the  purchasers  thereof,  quietly  to  remove  the  same  from 
the  said  farm.     And  the  plaintiff  avers,  that  the  plaintiff 
offered  for  sale,  by  public  auction,  his  said  stock,  goods  and 
chattels,  then  being  in  and  upon  his  said  farm;  and  that 
the  defendant,  whilst  the  said  sale  was  going  on,  gave  notice 
to  the  persons  attending  such  sale,  that  he  the  defendant, 
as  landlord  of  the  said  farm,  would  not  permit  or  suffer 
the  purchasers  of  goods  at  such  sale  to  remove  them  from 
the  said  farm,  contrary  to  the  said  promise  &c.,  whereby 
divers  persons  that  were  attending  the  said  sale,  intending 
VOL«  III.  D  D 
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I  1834.        to  become  purchasers  of  the  goods  of  the  plaintiff,  were 

i  ^•^^/-^^      hindered  and  prevented  from  bidding,  as  they  otherwise 

j  v.  would  have  done,  and  the  plaintiff  thereby  not  only  lost  a 

j  Fisher.       large  sum  of  mOney,  to  wit,  200/.,  which  he  otherwise 

would  have  received  from  the  proceeds  of  such  sale,  but 
'  was  also  in  consequence  thereof  greatly  prejudiced  in  his 

trade  and  business  of  a  maltster,  which  he  then  and  there 
carried  on,  and  divers  persons  who  had  before  then  given 
credit  to  him  the  plaintiff  in  such  his  trade  and  business, 
did,  in  consequence  of  the  defendant's  interfering  to  pre- 
vent the  sale  as  aforesaid,  refuse  any  longer  to  trust  the 
plaintiff,  to  wit,  at  &c. 

At  the  trial  before  Alderson,  J.,  at  the  Carlisle  spring 
assizes  in  1834,  no  actual  promise  to  the  effect  of  that 
alleged  in  the  fourth  count  of  the  declaration  having  been 
proved,  though  the  other  material  facts  alleged  in  the  count 
were  shown  to  have  occurred,  the  learned  judge  told  the 
jury  that  he  was  of  opinion  that  the  loss  occasioned  to  the 
plaintiff  by  the  interference  of  the  defendant  at  the  sale, 
could  not  be  recovered  on  the  fourth  count.  A  verdict  was 
found  for  the  plaintiff  for  the  lime  spread  by  him  for  SO/.,  and 
the  damage  occasioned  by  the  hindrance  of  the  sale  was  esti* 
mated  by  the  jury  at  45/.  The  learned  judge  gave  the 
plaintiff  leave  to  move  to  increase  the  damages  to  75/. 

Blackburne  now  moved  accordingly.  The  plaintiff  was 
entitled  to  recover  the  damages  occasioned  by  the  hin- 
drance of  the  sale.  [Parkey  J.  No  such  promise  as  is 
alleged  in  the  fourth  count  arises  by  implicatioa  from  the 
payment  of  rent  due.]  Although  the  mere  payment  of  rent 
when  due  might  not  raise  thp  promise  stated  in  the  fourth 
count,  yet  a  payment  of  rent  before  it  was  due  was  a  suffi. 
cient  consideration  from  which  to  imply  such  a  promise. 

By  the  Court — 

Rule  refused. 
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1834. 

BoTCHERLEY  and  BoviLLEy  Assignees  of  James  and 
John  Whitehead,  r.  Lancaster. 

Trover.    Plea:  the' general  issue.    At  the  trial  before  Au  assign- 

Gurney^  B.,  at  the  Lancashire  spring  assizes,  1854,  it  ap-  ^derofall 

peared  that  the  action  was  brought  to  recover  the  value  of  ^^^  estate  and 
,,.,,-,_,  ,  ,      .--,    effects,  for  the 

certam  goods  levied  by  the  defendant,  who  was  a  sheriff  s  benefit  of  all 

officer,  under  a  writ  of  fi.  fa.  for  upwards  of  300/.,  issued  **"  ^7^1^°"' 

at  the  suit  of  one  Head  against  James  Whitehead,  one  of  by  the  trader, 

the  bankrupts.    The  proceedings  under  the  commission  not  cu^^bv  the 

having  been  inroUed,  the  plaintiffs  were  called  upon  to  trustee  or  by 

prove  the  trading,  act  of  bankiuptcy,  and  petitioning  ere-  or  further  ^' 

ditor's   debt;    and   in  relation  to  au   act  of   bankruptcy  acted  on, is  an 

,     '  ^  ^      t         '    ^  .  ,    -^  act  of  bank- 

attempted  to  be  proved  by  them,  it  became  material  to  ruptcy. 

•hew  the  state  of  the  bankrupt's  circumstances  at  the  time  c^rt^ran'^'*'^ 

when  the  levy  was  made.     For  this  purpose  the  plaintiffs  upon  shewing 

called  the  solicitor  to  the  commission,  who  stated  that  he  ^^^  ^r  a^^ 

had  with  him  the  proceedings  under  the  commission^  and  ^^^  5"^^'  ^^' 

that  from  those  proceedings  it  appeared  that  the  amount  of  tion  c^  to^he^ 

debU  proved  was  upwards  of  30,000/.,  and  he  stated  that  ^^^^  ^  ^^ 
1-  .  .  ....  •  ,    amounted  to 

the  assets  did  not  amount  to  one  shilling  m  the  pound,  an  act  of 

This  evidence  was  objected  to  on  the  part  of  the  defendant,  ^hw™t^^  role 

but  received  by  the  learned  baron.     The  plaintiffs  having  nisi  was  ob- 

Ailed  to  establish  the  act  of  bankruptcy  in  respect  of  which  the"ground  of 

the  above  evidence  was  material,  put  in  evidence  a  deed,  ^^  improper 
...  .1  .  i>    .1     I  .  reception  of 

which  purported  to  be  an  assignment  of  all  the  estate  and  evidence  to 

effecU  of  both  the  bankrupts,  for  the  benefit  of  their  joint  shew  insolven- 

'^  •'  cy  preparatory 

creditors.    This  deed  was  executed  by  the  bankrupts  a  few  to  proof  of 

days  only  before    the  commission    issued,  but   was  not  ^^nkruptc^y  in 

executed  by  any  trustee  or  creditor,  nor  did  it  appear  to  which  the  par^ 

have   been   in   any  way  acted   on.     The   learned  baron  the  trial 

thought  that  this  assignment  was  an  act  of  bankruptcy^  and  ?t«^^- 

a  verdict  was  found  for  the  plaintiffs. 

In  Easter  term,  \BS3,  F.  Pollock  obtained  a  rule  nisi  for 

a  new  trial,  on  the  ground  that  the  evidence  respecting  the 

amount  of  debts  was  improperly  received. 

PDf2 
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1834.  Wighlman  now  shewed  cause.     The  only  question  for 

^^'^^'^^'^      the  consideratioo  of  the  Court  is,  whether   the  deed  of 

BOTCHERLET  .  ,  ,  ,  • 

V,  assignment  executed  by  the  bankrupts  is  an  act  of  bank- 

Lancaster,  ^^p^^y^  j^  jg  a  transfer  of  all  the  bankrupts'  property  for 
the  benefit  of  all  their  creditors.  The  words  of  the  statute 
are  plain.  The  fourth  section  of  the  bankrupt  act  (a)  makes 
a  conveyance  of  all  a  trader's  property  by  deed  to  a  trustee, 
for  the  benefit  of  all  the  creditors,  wh£re  the  trustee  execKies 
within  fifteen  days  after  the  trader,  and  both  executions  are 
attested  by  an  attorney  and  notice  in  the  Gazette  is  given, 
not  an  act  of  bankruptcy,  unless  a  commission  issue  within 
six  calendar  months.  It  is  evident  from  this  section  that 
the  legislature  intended  that  an  assignment  by  a  bankrupt  of 
all  his  effects,  for  the  benefit  of  all  his  creditors,  should 
be  an  act  of  bankruptcy,  unless  when  attended  with  all  the 
formalities  mentioned  in  the  act.  It  never  can  be  the 
policy  of  the  bankrupt  law  to  render  it  dependent  on  the 
will  of  a  creditor  whether  the  deed  shall  be  an  act  of  bank- 
ruptcy. If,  as  in  Marshall  v.  Barkworth  (6),  it  could  have 
been  proved  that  the  act  of  bankruptcy  was  committed  by 
collusion,  the  objection  might  prevail.  Five  days  after  the 
deed  was  executed,  the  commission  issued.  [Lord  Denr 
man,  C.  J.  I  doubt  whether  we  are  at  liberty  to  consider 
this  question.    The  rule  was  not  granted  upon  this  ground.] 

F.  Pollock,  in  support  of  the  rule.  It  is  submitted  that 
the  question,  whether  or  not  the  deed  was  an  act  of  bank- 
niptcy,  is  still  open  to  discussion.  [Parke,  J.  Is  there  any 
question  but  that  this  is  an  act  of  bankruptcy?  It  was 
held  to  be  such  in  Pulling  v.  Tucker  (c).]  The  deed  was  a 
fraud  on  the  bankrupt  law.  If  a  trader  takes  a  precedent 
of  a  deed  of  assignment  of  all  his  effects,  copies  it,  calls  in 
a  subscribing  witness,  executes  it,  and  then  places  it  quietly 
in  his  drawer  to  be  used  when  occasion  required,  nothing 

(a)  6  Geo.  4,  c.  16.  Adol.  508. 

(6)  Ante,  vol.  i.  279;  4  Bam.  &        (c)  4  Barn.  &  Aid.  382. 
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would  pass  by  that  deed.     It  would  be  merely  a  colourable         1834. 
act  of  bankruptcy.     The  deed  must  be  acted  upon.  „ 

V. 

Lord  Den  MAN,  C.  J.— I  do  not  think  the  Court  can    Lancasteb. 
enter  into  the  inquiry  whether  the  assignment  in  this  case 
was  an  act  of  bankruptcy.. 

LiTTLEDALE,  J. — I  think  the  deed  did  amount  to  an  act 
of  bankruptcy. 

Parke,  J. — I  have  no  doubt  that  this  is  an  act  of  bank- 
ruptcy. The  learned  Baron  reports  that  the  verdict 
proceeded  on  the  ground  that  the  assignment  was  an  act  of 
bankruptcy,  and  I  think  it  clearly  was  such. 

Patteson,  J. — I  have  no  doubt  that  this  was  an  act  of 
bankruptcy;  but  I  very  much  question  whether  this  inquiry 
is  open  to  us. 

Rule  discharged. 


Rex  t;.  Bloxam. 

One  James  Smith,  bavins  been  convicted  by  the  defend-  ^  ^^^  ^^^ 

.  back  to  the 

ant,  a  magistrate  for  the  county  of  Warwick,  under  5  Geo.  4,  sessions  to  be 

c.  83,  8.  14,  as  an  idle  and  disorderly  person,  appealed  to  J^'^^*^  ?"'^ 
the  Warwickshire  sessions,  held  in  December,  1831;  and  novo,  as  upon 
upon  the  hearing  of  the  appeal,  the  sessions  quashed  the  amtlfaoon- 

trary  conclu- 
sion is  come  to,  they  may  make  a  new  order  accordingly. 

A  certiorari  removing  an  order  of  sessions,  which  order,  upon  being  sent  back  to  the 
sessions  for  restatement,  is  reversed  by  them,  does  not  operate  to  remove  the  new  order 
of  sessions. 

The  party  complaining  of  the  second  order  is  the  party  who  mast  remove  it. 

A  certiorari  does  not  lie  to  remove  an  order  of  sessions  made  more  than  six  months 
previously,  although  the  delay  was  occasioned  by  causes  over  which  the  prosecutor  had 
DO  control. 
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conviction,  subject  to  a  case  for  the  opinion  of  this  Court 
The  defendant  obtained  a  certiorari  for  the  removal  of  the 
orders  and  proceedings  of  the  sessions  into  this  Courts  and 
upon  that  occasion  entered  into  the  usual  recognizance  for 
prosecuting  the  certiorari.  In  Aprils  1833^  this  Court  sent 
the  case  back  to  the  sessions  to*be  re*stated.  At  the  ses- 
sions held  in  July,  1833,  the  appeal  was  reheard,  and  fresh 
evidence  being  adduced,  the  sessions  confirmed  the  convic- 
tion, subject  however  to  a  case  granted  at  the  instance  of 
the  appellant.  In  Michaelmas  term,  1833,  the  defendant 
obtained  a  rule  to  shew  cause  why  his  recognizance  should 
not  be  discharged.  In  the  same  term,  this  rule  was,  upon  the 
motion  of  the  prosecutor,  enlarged  until  the  judgment  of  this 
Court  should  be  given  upon  the  re-stated  order  of  sessions. 
In  Hilary  term,  1834,  a  period  of  six  months  having  elapsed 
since  the  time  of  holding  the  sessions  at  which  the  conviction 
was  confirmed,  and  no  new  certiorari  having  been  obtained 
on  the  part  of  the  prosecutor,  to  remove  the  orders  and 
proceedings  of  those  sessions;  Hill,  for  the  defendant, 
obtained  a  rule  calling  upon  the  prosecutor  to  shew  cause 
why  the  rule  of  Michaelmas  term,  enlarging  (until  the  judg- 
ment upon  the  re-stated  order)  the  rule  for  discharging 
the  defendant's  recognizance,  should  not  be  discharged, 
and  why  the  certiorari  should  not  be  quashed,  and  a  pro- 
cedendo awarded  for  carrying  back  the  record  of  the  con- 
viction. 


First  point:  Amos  and  Reynolds  now  shewed  cause.     No  new  certio- 

Nature  of  or-  .  .  •      ,  .     t    •  ,  •  m 

der  to  re-state.  ^^^  ^^  required  to  brmg  up  the  second  case.     1  ne  sessions 

had  no  authority,  when  the  case  was  sent  back  to  them  to 

be  re-stated,  to  make  an  entirely  new  order,     llie  sessions 

may  go  into    fresh  evidence   in   the  same  manner  as  is 

done  in  the  case  of  a  new  trial,  but  the  course  which  they 

should  then  pursue  is  to  send  back  the  original  order,  with 

a  statement  of  the  additional  evidence.     If  the  original 

order  is  still  to  be  considered  as  an  existing  order,  it  is  clear 

that  the  original  certiorari  is  also  sufficient  to  bring  it  back 


1854. 


The  Kino 

V. 

Bloxam. 
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into  this  Court.  Mr.  Nolan  says«  that  the  rules  of  the 
King's  Bench  upon  this  point  are  not  well  established,  but 
be  states  that  where  a  case  is  sent  back  to  be  re-stated,  the 
origiual  order  is  a  nullity,  and  that  the  justices  &t  sessions 
may  make  a  fresh  order;  and  for  this  he  quotes  Rex  v.  St» 
George,  Southwark{a),  which,  it  is  apprehended,  does  not 
go  so  far.  In  that  case  the  sessions  were  directed  to  make 
further  order  thereupon,  according  as  it  should  appear  to 
them  upon  the  merits.  In  Hex  v.  Nether  Heyfordip)^  tlie 
case  being  sent  back  to  the  sessions  to  re-state,  they  returned 
a  statement  of  the  evidence,  but  there  was  no  quashing  of 
the  original  order.  So,  in  Rex  v.  Inhabitants  of  Bilsdak 
Kirkham  (c).  [Sir  James  Scarlett,  amicus  curia.  This 
question  was  mooted  many  years  ago  before  Lord  Kenyon, 
in  a  case  in  which  I  was  on  one  side,  as  to  whether  the 
constable  of  Manchester  could  appoint  a  deputy.  Lord 
Kenyan  entertained  no  doubt  but  that  the  sessions  must 
go  over  the  whole  case  de  novo,  and  it  was  fully  understood 
that  an  order  to  re-state  was  similar  to  a  rule  for  a  new  trial. 
There  the  sessions  came  to  the  same  conclusion  upon  the  se- 
cond hearing,  and  therefore  the  same  order  stood,  and  was 
returned  to  the  Court  without  a  new  certiorari.  The  Courts 
however,  treated  it  entirely  as  a  new  trial.]  [Lord  Denman, 
C.  J.  It  must  be  so.  The  magistrates  may  not  be  the  same  at 
the  different  sessions.]  It  is  not  denied  that  it  is  similar  to  a 
new  trial  with  respect  to  the  going  into  new  evidence,  but  the 
question  is,  whether  the  sessions  are  authorized  in  making  a 
new  order;  and  it  is  submitted,  that  in  doing  so,  the  sessions 
have  exceeded  their  authority. 

But  if  the  Court  should  be  of  opinion  that  the  second  Second  point: 
order  is  valid,  then  comes  the  question,  who  is  to  remove  Which  party 
the  proceedings  back  into  this  Court  ?  .  It  is  submitted  that  certiorari. 
the  new  order  must  be  sent  up  under  the  original  certiorari, 
and  the  party  who  complains  of  the  second  order  must 


(a)  Borr.  S.  C.  283. 
[h)  Burr.  S.  C.  479. 


(c)  Burr.  S.  C.  832. 
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1834.  ^'0^^  ^0  quash  it.  Mr.  Nolan  is  of  this  opinion  (a).  The 
Court  will  not  order  a  procedendo  to  issue,  the  delay  having 
been  chiefly  occasioned  by  the  difficulty  thrown  by  the 
Bloxam.  defendant  in  the  way  of  stating  the  case,  and  by  the  inti- 
mation of  the  Court  in  Michaelmas  term,  that  the  old  cer- 
tiorari would  be  sufficient. 

Hill,  contr^.  An  order  to  re-state  is  equivalent  to  a  rule 
for  a  new  trial  in  every  respect.  Here,  fresh  evidence 
having  been  gone  into  on  both  sides,  the  sessions,  upon  the 
whole  matter,  reversed  their  former  decision  by  confirming 
the  conviction,  and  a  case  was  obtained  at  the  instance  of 
the  counsel  for  the  appellant.  The  defendant,  who  has 
obtained  the  judgment  of  the  Court  below,  is  not  to  bring 
the  case  up,  for  the  object  of  that  proceeding  is  to  quash, 
not  to  confirm,  that  judgment.  The  party  desirous  of 
quashing  must  bring  the  order  up  and  enter  into  the 
recognizance  to  prosecute  with  efi*ect.  The  original  writ 
of  certiorari  is  now  spent. 

Lord  Denman,  C.  J. — By  13  Geo.  2,  c.  18,  s.  5,  every 
certiorari  to  remove  any  conviction,  judgment,  order,  or 
other  proceedings,  had  or  made'  before  any  justice  of  the 
peace  or  general  or  quarter  sessions,  must  be  applied  for 
within  six  calendar  months  next  after  such  judgment  &c. 
shall  be  so  had  or  made.  Mr.  Chitty,  in  a  note  to  this 
statute,  refers  to  authorities  as  shewing  that  the  application 
must  be  made  within  six  months  from  the  time  of  the  con- 
viction or  order,  without  regard  to  delay  in  conviction, 
drawing  case,  or  otherwise.  And,  most  undoubtedly,  if 
we  paid  any  regard  to  delay  in  these  respects,  we  should 
repeal  the  provision.  Parties  must  take  care  to  exercise  a 
proper  diligence,  and  if  they  arc  not  prepared  within  six 
months,  there  is  no  power  in  the  Court  to  extend  the  tim«. 

(a)  Referriiig  probably  to  3  Nolau,  p.  612,  of  the  4th  edition. 
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Then  it  is  said  there  is  already  a  certiorari.  That  is  the  1834. 
question.  I  think  there  is  not.  The  party  against  whom 
the  first  decision  was,  removed  the  judgment  because  it  was 
against  him.  In  this  case  the  defendant  removed  in  order  Bloxam. 
that  he  might  quash  the  order  of  the  sessions.  The  order 
is  sent  back  to  be  re-stated«.  and  that  must  imply  a  power 
in  the  sessions  to  re-bear  and  to  enter  again  fully  into  the 
consideration  of  the  case  as  upon  a  new  trial.  Upon  the 
second  trial  the  sessions  came  to  an  opposite  conclusion. 
It. cannot  be  said  that  the  party  who  has  prevailed  at  the 
second  trial  is  bound  to  remove  proceedings  which  are  in 
his  favour,  merely  because  he  had  complained  of  the^rs^ 
trial ;  or  that  the  writ  of  certiorari,  which  was  obtained 
before  the  second  trial,  can  have  the  operation  of  removing 
into  this  Court  proceedings  which  had  not  taken  place  at 
the  time  when  it  was  issued.  It  will  very  frequently  happen 
that  it  will  not  be  necessary  to  have  a  second  certiorari, 
for  if  the  second  hearing  convinces  the  magistrates  that  the 
first  decision  was  right  there  will  be  no  necessity  for 
making  a  fresh  order.  But  where  the  sessions  come  to  an 
opposite  decision,  it  seems  to  me  that  the  party  com- 
plaining of  that  decision  must  bring  it  into  this  Court. 
As  that  has  not  been  done  in  this  instance  within  six 
months,  the  party  complaining  cannot  be  heard  now. 

It  does  not  appear  to  me  that  the  rule  as  drawn  up  is  ca« 
pable  of  being  carried  into  effect.  We  must,  therefore,  I 
think,  discharge  the  whole  of  these  rules,  and  leave  the  pro- 
ceedings to  stand  as  if  nothing  whatever  had  taken  place 
since  the  confirmation  of  the  conviction  upon  the  re-bearing 
of  the  case. 

LiTTLEDALE,  J. — The  sessions  having  come  to  an  op* 
posite  conclusion  upon  the  second  hearing,  (to  which  in 
fact  both  parties  consented,)  it  cannot  be  that  the  party  who 
originally  removed  the  proceedings  ought  to  be  compelled 
to  bring  them  up  again,  or  to  have  anything  to  do  with 
tbem.     The  parties  have  changed  sides,  and  I  think  that 
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the  party  who  is  dissatisfied  with  the  decision  of  the  ses- 
sions ought  to  bring  it  up  into  this  Court,  if  he  wishes  to 
have  it  questioned  here.  It  seems  to  me  that  these  rules 
should  be  discharged  altogether. 

Pattbson^J. — I  do  not  acknowledge  the  distinction 
between  re-stating  and  re-hearing,  and  if  there  be  any  such, 
I  hope  it  will  not  prevail  any  longer.  How  is  it  possible 
for  the  sessions  to  re-state  a  case  unless  they  re-hear  it  ? 
The  Court  of  Quarter  Sessions  is  not  composed  each  time 
of  the  same  persons.  The  sessions  could  not  possibly  do 
otherwise  than  re-hear,  and  I  think  they  were  quite  right  in 
making  the  second  order,  if  they  thought  differently  from 
the  former  sessions.  As  the  new  order  was  different  from 
the  ordei  made  before,  if  we  were  to  say  that  the  same . 
certiorari  was  to  operate  to  bring  it  up,  the  party  who  had 
obtained  that  certiorari  would  be  under  a  recognizance  to 
bring  up  a  judgment  which  is  in  his  favour,  the  condition 
of  which  recognizance  would  then  be,  that  he  should  pay 
the  costs,  unless  he  succeeded  in  setting  aside  a  judgment 
in  his  own  favour,  which  is  absurd. 

Williams,  J.  concurred. 

Hill  prayed  that  it  might  be  made  a  part  of  the  rule 
discharging  ail  the  former  rules,  that  the  defendant's  re* 
cognizance  should  be  discharged. 

Lord  Denman,  C.  J. — That  is  unnecessary,  I  think; 
but  the  rule  may  be  so  framed. 

Rule  accordingly. 
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1834. 
John  Farquhar  Frasbr,  Esq.  Administrator  of  John  "" 

Farquhar,  Esq.  deceased,  v.  The  Company  of  Pro* 
prietors  of  the  Swansea  Canal  Navigation. 

Trover  for  45  barges,   1500  tons  of  coal,  and   1500  -4.  is  mortga- 

tons  of  culm,  belonging  to  the  plaintiff  as  administrator,  certain  lease- 

The  trover  and  conversion  were  laid  on  the  20th  of  Sep-  ^^}^  ^^^' 

mines  and 
tember,  1831.    Plea:  the  general  issue.   At  the  trial  before  baiges.  &c. 

Alderson,  J.,  at  the  Glamorganshire  summer  assizes,  1832,  jJi^ig^^he 

a  verdict  was  found  for  the  plaintiff,  subject  to  the  follow-  mines,  and 

assisms  the 
mgcase:—  bai^toC. 

12th  October,  1824.    James  Cox.  (being  lawfully  pos-  -4.  may  bring 

.  .  trover  against 

sessed,)  in  consideration  of  20,0(X)/.,  demised  unto  the  mtes-  £>.,  who 

late  certain  veins  and  mines  of  coal  at  Hendreforgan,  in  ^rt^ously 

Glamorganshire,  and  all  the  messuages  and  buildings  there-  sells  the 

to  belonging,  habendum  for  the  residue  of  a  certain  term,  p^rt^of'tJe 

except  the  last  day  thereof;  and  also  a  certain  wharf  situate  produce  of 

at  Swansea,  habendum  for  the  residue  of  a  certain  other     j^e  seizure 

and  sale  were 
fortollB  claimed  to  be  due  to  a  Canal  Company  :— Held,  that  no  injury  resulted  to  A, 
until  the  ioU ;  and  that  therefore  an  action  brought  within  sii  months  of  the  talty  but 
more  than  six  months  after  the  ieizurCf  was  not  barred  by  a  clause  in  the  Canal  Act, 
Umitiug  the  commencement  of  actions  for  any  thing  done  in  pursuance  of  that  act  to 
within  six  months  after  the  fact  committed, 

Semblcj  however,  that  in  an  action  hy  C.  in  respect  of  such  seizure  and  sale,  the  period 
of  limitatton  would  have  run  from  the  time  of  the  original  seizure,  whether  the  action 
were  framed  in  trespass  or  in  trover. 

The  Canal  Act  gives  the  Company  tolls  for  all  goods  carried  along  the  canal,  which  tolls, 
if  not  paid  upon  demand,  they  are  empowered  to  recover  by  action ;  or  thev  may  seize  the 
goodi  or  other  things  in  respect  whereof  such  rates  ought  to  have  been  paid,  and  the  boat 
or  other  vessel  iaden  therewith^  and  dttam  the  same  until  payment  of  such  rates,  and  all 
arrears  due  from  the  owner  of  the  boats ;  and  if  tuch  gootk  are  not  redeemed  within 
seven  days  after  the  taking  thereof,  the  same  are  to  be  appraised  and  sold  as  in  case  of 
a  dbtresB. 

Held,  that  this  clause  does  not  empower  the  Company  to  sell  the  boats.  Held  also, 
that  their  right  to  seize  is  confined  to  the  limits  of  the  canal ;  and  that,  therefore,  they 
are  not  authorized  to  seize  goods  after  they  have  been  landed, 

C.  having  committed  an  act  of  bankruptcy  after  the  seizure  and  sale,  upon  which  a 
commtaeion  issued  within  two  months  of  the  seizure  and  sale :  Held,  that  in  trover  by  A, 
agpiinst  the  Canal  Company  to  recover  the  value  of  the  barn^es  and  coab,  the  Company 
could  DOt  set  up  the  title  of  the  assignees,  under  the  7 2d  section  of  6  Geo.  4,  c.  16,  even 
snppoeioc  them  to  have  passed  to  me  assignees  under  that  section  of  the  act. 

Held  also,  that  to  entitle  the  assignees  of  a  bankrupt  under  the  7Sd  section,  it  is  not 
sufficient  to  shew  that  the  goods  were  in  the  order  ana  disposition  of  the  bankrupt,  with 
ibe  Gonseoc  of  a  party  who  was  p$rmitted  by  the  true  owner  to  deal  with  them  as  his  own^ 
but  that  the  consent  must  move  directly  from  the  true  owner  to  the  bankrupt 


392 


1834. 


Fraser 

17. 

Swansea 

Canal 

Company. 


CASES  IN  TUK  KING  S  B£NCH, 

term,  except  the  last  day  thereof;  and  also  certain  parts  of 
the  railway  and  waggon-way  leading  from  Hendreforgan  to 
the  Swansea  canal,  habendum  for  500  years;  and  be 
thereby  transferred  unto  the  intestate  all  the  engines  and 
machinery,  and  all  the  boats,  barges,  trams,  &c.  used  upon 
the  said  mines,  railway,  canal,  or  wharf,  or  any  of  them, 
habendum  unto  the  intestate,  his  executors  &c.  as  his  and 
their  own  goods  and  chattels,  for  ever ;  subject,  neverthe- 
less,  to  a  proviso  for  redemption  on  payment  of  the  20,000/. 
and  interest,  on  12th  October,  1827. 

6th  July,  1826,  the  intestate  died.  Administration  was 
subsequently  granted  to  the  plaintiff.  Default  was  made 
in  the  payment  of  the  principal  and  interest  at  the  day  ap- 
pointed by  the  indenture  for  payment  of  the  same,  and  the 
whole  of  the  principal  sum,  together  with  a  large  arrear  of 
interest,  still  remains  unsatisfied ;  whereby  the  estate  and 
interest  of  the  plaintiif,  as  administrator,  on  the  12th  day  of 
November,  1827,  became  absolute  in  law  in  the  premises, 
and  so  continued  up  to  May,  1830.  Both  the  intestate,  and 
the  plaintiff  as  administrator,  suffered  Cox,  the  mortgagor, 
to  continue  undisturbed  in  the  actual  possession  of  the 
premises  assigned  by  the  indenture,  and  of  all  the  engines, 
machinery,  boats,  barges,  &c.  used  upon  the  same. 

1st  May,  1830,  Cox  agreed,  in  writing,  with  Mercer  & 
Co.  to  grant  them  a  lease  of  the  veii^s  of  coal  and  culm  at 
Hendreforgan,  comprised  in  the  indenture  of  mortgage,  for 
a  term,  at  certain  rents.  It  was  thereby  also  stipulated  that 
the  engines,  boilers,  engine-houses,  waggons,  trams,  tram- 
plates,  machinery,  timber,  materials,  and  things,  in,  under, 
and  about  the  works  at  the  colliery,  and  on  the  wharfs  at 
Swansea,  (being  the  premises  comprised  in  the  indenture  of 
mortgage,)  should  be  valued,  and  that  Mercer  8c  Co.  should 
be  considered  the  purchasers  of  so  much  thereof  as  should 
amount  in  value  to  3000/.  Cox  was  to  determine  what 
portion  of  the  engines  or  other  things,  to  the  extent  of  the 
said  sum  of  3000/.,  were  to  be  the  absolute  property  of 
Mercer  8c  Co.     Mercer  8c  Co.  agreed  to  pay  5  per  cent. 
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interest  on  the  excess  of  the  proposed  valuation  beyond 
the  3000/.  Mercer  &  Co.  were  to  take  possession,  and 
the  works  were  to  be  carried  on  by  them  from  the  date  of 
the  agreement,  they  paying  all  tolls,  taxes,  and  outgoings 
thenceforth  to  become  due  upon  working  and  conveying 
the  coals  and  culm  to  Swansea ;  and  Mercer  8c  Co.  were  to 
be  entitled  to  all  advantages  arising  therefrom,  although  the 
name  of  Cox  should  be  used  in  carrying  on  the  same, 
Mercer  &  Co.  engaging  to  indemnify  him.  Mercer  &  Co. 
also  thereby  agreed  to  take  a  lease  of  the  wharfs  at  Swan- 
sea for  a  certain  term,  at  a  certain  rent,  to  be  paid  with  the 
rent  of  the  colliery. 

Immediately  after  entering  into  the  above  agreement, 
Mercer  &  Co.  (who,  until  many  months  afterwards,  had  no 
notice  that  the  intestate  had  any  claim  to  or  interest  in  the 
premises,)  entered  into  the  actual  occupation  and  posses* 
sion  of  the  colliery,  wharfs,  plants,  barges,  &c.  mentioned 
in  the  indenture  and  agreement  respectively,  and  paid  the 
price  of  the  barges  to  Cox,  on  a  valuation  made  in  pursu* 
ance  of  the  agreement.  They  continued  in  such  occupation 
and  possession  as  to  the  barges,  coal,  and  culm,  which  were 
the  subject  of  this  action,  until  the  seizure  of  them  by  the  de« 
fendants,  as  hereinafter  mentioned ;  and  as  to  the  residue  of 
the  premises,  until  the  time  of  the  bankruptcy  hereinafter 
mentioned.  During  all  that  time  Mercer  8c  Co.  were  assessed 
to  and  paid  all  rates,  taxes,  and  other  outgoings  in  respect 
of  the  colliery.  Sic.  Previously  to  the  time  when  Mercer  8c 
Co.  entered  into  possession  as  aforesaid,  the  name  of  James 
Cox  had  been  on  the  several  barges  comprised  in  the  agree- 
ment, but  afterwards,  and  about  the  time  when  the  valuation 
mentioned  in  the  agreement  was  completed,  Mercer  &  Co. 
caused  their  own  names  to  be  substituted  for  that  of  Cox, 
The  numbers  were  also,  at  the  same  time,  altered  by  their 
direction,  and  their  names  and  the  numbers  so  altered  con- 
tinued on  the  barges  up  to  the  time  of  their  seizure,  as 
hereinafter  mentioned. 
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1834.  The  agent  of  the  plaintiff,  on  the  27th  of  September, 

^^'*^^       1831,  gave  oral  directions  to  a  bailiff  to  distrain  on  the  coal 

9.  and  culm  on  the  wharfs,  telling  him  that  he  was  to  receive 

SwAirsEA      io8tructions  by  putting  a  written  paper  into  his  hands,  and 

CoMPAMT.     at  the  same  time  telling  him  verbally  that  he  was  to  seize 

for  the  plaintiff.    The  written  paper  was  not  produced  on 

the  trial. 

Previously  to  September,  1831,  Mercer  &  Co.  had  be- 
come indebted  to  the  defendants  for  rates  due  to  them  for 
the  conveyance  of  coal  and  culm,  the  produce  of  the  said 
colliery,  and  other  collieries  upon  the  Swansea  canal,  under 
the  provisions  of  the  act  of  34  Geo.  3,  c.  109* 

The  said  rates  not  having  been  paid,  after  due  demand 
thereof,  to  the  person  duly  appointed  to  receive  the  same 
at  a  time  and  place  near  to  the  canal,  which  had  been  duly 
appointed  by  the  defendants  for  the  payment  of  such  rates, 

12th  September,  1831,  the  barges  in  question,  (some  of 
them  being  barges  comprised  in  the  mortgage  then  in  the 
occupation  of  Mercer  &  Co.  and  lying  in  the  defendants' 
canal  laden  with  goods,  in  respect  of  which  tolls  were  due  and 
bad  been  demanded,)  were  seized  by  the  proper  persons  in 
that  behalf,  to  compel  payment  of  the  said  rates  to  the  de- 
fendants, under  colour  of  the  said  statute.  Notice  of  such 
seizure  was  given  by  the  defendants  to  Mercer  &  Co.  The 
barges  had  been  previously  used  in  the  carriage  of  coal 
and  culm  along  the  canal,  in  respect  of  which  carriage  part 
of  the  said  rates  had  accrued  to  the  defendants,  but  no  part 
of  the  said  rates  was  due  in  respect  of  the  barges  themselves. 

Idth  September,  1831,  the  defendants  caused  the  coal 
and  culm  in  question,  part  thereof  being  the  produce  of  the 
mines  and  veins  comprised  in  the  mortgage,  and  other  part 
being  the  produce  of  other  mines  and  veins,  and  then  lying 
on  the  wharfs,  also  comprised  in  the  indenture,  and  then  in 
the  occupation  of  Mercer  &  Co.,  to  be  seized  for  the  same 
purposes. 

The  defendants  kept  possession  of  the  barges  up  to 
the  24th  of  September,  on  which  day,  (having  caused  them 
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to  be  appraised  on  the  19th|)  they  caused  the  same  to  be 
rold  for  the  rates. 

The  defendants  kept  possession  of  the  coal  and  culm, 
without  removing  the  same  from  the  place  where  they  were 
lying  when  seized^  until  the  26th»  on  which  day  they  caused 
the  same  (having  first  had  them  appraised  on  the  d2d)  to  be 
sold  for  the  further  satisfaction  of  the  said  rates,  which  were 
not  cleared  by  the  proceeds  of  the  sale  of  the  barges,  coals, 
and  culm. 

The  coals  and  culm  so  seized  on  the  wharfs  had  been 
carried  upon  and  along  the  canal,  and  it  was  in  respect  of 
such  carriage  that  part  of  the  said  rates,  so  unpaid  as  afore- 
said,  had  accrued  to  the  defendants. 

20th  September,  I8dl,  Mercer  &  Co.  committed  an  act 
of  bankruptcy. 

27th  September,  1831,  a  commission  duly  issued,  under 
which  Mercer  &  Co.  were  adjudged  bankrupts. 

14th  December,  IBS],  the  assignees  of  Mercer  8c  Co. 
commenced  an  action  against  the  servants  of  the  defendants 
to  recover  damages  for  the  said  seizure  of  the  said  barges, 
coal,  and  culm,  which  are  the  subject  of  the  present  action, 
and  that  action  is  still  pending. 

17th  March,  1832,  this  action  was  commenced. 

The  questions  reserved  for  the  opinion  of  the  Court  are, 
First,  whether  the  action  was  commenced  in  time  within  the 
123d  section  of  S4th  Geo.  3,  cap.  109 :  Secondly,  whether 
the  facts  of  the  case  establish  a  sufficient  right  of  property 
in  the  plaiiUiff,  as  administrator,  in  the  goods  in  question, 
at  the  time  of  the  conveyance,  to  sustain  the  present  action : 
Thirdly,  whether  the  defendants  were  empowered  by  the 
67th  section  to  sell  the  barges,  and  to  distrain  the  said 
coal  and  culm  off  the  canal :  Fourthly,  whether  it  was  com- 
petent for  the  defendants  to  insist,  as  a  defence,  that  the 
barges,  coals,  and  culm^  which  are  the  subject  of  this  action, 
were  before,  and  at  the  respective  times  of  seizure,  in  the 
possession,  order,  and  disposition  of  Mercer  &  Co.  as  re- 
puted owners,  within  the  6th  Geo.  4,  cap.  16,  sec.  72,  and 
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consequently,  that  the  property  therein  was  vested  in  the 
assignees  and  not  in  the  plaintiff:  Fifthly,  if  so,  whether 
the  circumstances  stated  established  in  law  such  reputed 
ownership. 

If  the  opinion  of  the  Court  shall  be  in  favour  of  the  de- 
fendants on  any  of  the  above  questions,  a  nonsuit  is  to  be 
entered,  otherwise  the  verdict  to  stand. 

The  act  of  34  Geo.  3,  c.  109,  s.  124,  (declared  to  be  a 
public  act,)  under  which  the  defendants  were  incorporated, 
gave  them  (sect.  67)  certain  rates  for  the  tonnage  and 
wharfage  of  coals,  &c.  conveyed  upon  the  canal,  to  be  paid 
to  such  person,  at  such  place,  at  or  near  the  canal,  and 
under  such  regulations  as  the  Company  should  appoint; 
and  in  case  of  denial  or  neglect  of  payment  on  demand,  the 
Company  were  empowered  to  sue  for  them  in  any  court 
of  record,  or  the  person  to  whom  they  ought  to  have  been 
paid  might  seize  the  goods  &c.  in  respect  whereof  any  such 
rates  ought  to  have  been  paid,  or  any  part  thereof,  and  the 
boat  or  vessel  laden  therewith,  and  detain  the  same  until 
such  payment  should  be  made,  and  also  until  payment  of 
all  arrears  of  the  said  rates  which  might  be  due  from  the 
owner  or  owners  of  such  boat  or  vessel  to  the  Company, 
together  with  reasonable  charges  for  such  seizure  and  deten- 
tion ;  and  if  such  goods  were  not  redeemed  within  seven  days 
next  after  the  taking  thereof,  they  were  to  be  appraised  and 
sold,  as  in  cases  of  distress  for  rent. 

By  section  86,  every  owner  or  master  of  any  boat,  &c.  (not 
being  a  pleasure  boat,)  passing  upon  the  canal^  is  required 
to  cause  his  name  and  place  of  abode,  and  number  of  bis 
boat^  8cc.  to  be  entered  with  the  clerk  of  the  Company, 
and  also  to  cause  his  name  and  number  to  be  painted  on 
the  outside  of  every  such  boat  &c.  under  a  penalty. 

By  section  123,  any  action  or  suit  against  any  person  or 
persons,  for  any  thing  done  in  pursuance  of  that  act,  is  re- 
quired to  be  brought  within  six  calendar  months  next  after 
tbe  fact  committed  y  or  in  case  there  should  be  a  continua- 
tion of  damages,   then  within  six  calendar  months  next 
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after  the  doing  or  committing  of  such  damage  should  have        i834. 
ceased. 

Sir  J.  Scarlett,  (with  whom  were  E.  V.  Williams,  and 

JR.  C.  Nichol,)  for  the  plainliflf. 

I.  The  action  was  commenced  in  time.     The  seizure  „. 

.  .      .  First  point : 

took  place  more  than  six  months  before  the  brmgmg  of  the  Commence- 

action,  but  the  property  was  not  sold  until  within  the  six  "^«"' of  action, 
months.  There  was  no  such  conversion  as  would  main- 
tain this  action  of  trover,  until  the  24th  and  26ih  of  Septem- 
ber, on  which  respective  days  the  barges,  and  the  coal  and 
culm,  were  respectively  sold.  Where  a  man  seizes  the 
goods  of  another  as  his  own  property,  the  seizure  itself  is 
a  conversion;  but  where  betakes  it  under  colour  of  a  right, 
consistent  with  the  right  of  the  true  owner,  there  is  no  con- 
version until  after  a  demand  and  refusal,  though  a  subsequent 
sale  would  be  considered  as  an  actual  conversion,  equivalent 
to  that  conversion  of  which  a  demand  and  refusal  are  evi- 
dence. Suppose  a  man  by  mistake  to  make  a  distress  for 
rent  not  due,  trover  cannot  be  maintained  until  after  a  de- 
mand and  refusal,  because  he  does  not  seize  the  goods 
treating  them  as  his  own  property.  [Lord  Denman,  C.  J. 
AVhere  a  man  seizes  the  property  of  another  as  his  own, 
that  is  a  conversion ;  but  where  he  takes  in  such  a  manner 
as  shows  that  he  seizes  under  an  impression  that  the 
seizure  was  authorized  as  a  seizure  of  the  goods  of  such 
other  person,  and  not  of  himself,  that  is  no  conversion, 
unless  there  be  a  demand  and  refusal  to  restore  the  goods. 
The  selling  is  certainly  a  conversion,  but  the  seizure  in 
this  case,  if  wrongful,  was  an  act  of  trespass  committed 
more  than  six  months  before  action  brought.  Can  you 
vary  the  effect  of  the  limitation  by  bringing  your  action  in 
trover  instead  of  trespass?]  A  party  may  waive  a  tres- 
pass  and   bring  trover  (a).      If  the  case   be  not  within 

(a)  Wde  Branscomb  v.  Bridga,  antCf  vol.  i.  SSI,  396.  And  see 
1  Barn.  &  Cressw.  146,  9  Dowl.  Edmeads  v.  Newman^  1  Bam.  U 
&  RyL  356 ;  Henttoorth  v.  FamkeSf     Cressw.  418,  S  Dowl.  &  Ryl  568. 
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the  meaning  of  the  former  part  of  the  limitation  clause,  it  is 
within  that  part  which  applies  to  cases  where  there  is  a 
continuation  of  damage ;  for  by  the  sale  an  additional 
injury  was  done  to  the  plaintiff. 

II.  The  plaintiff,  as  administrator,  possessed  at  the  time 
of  the  conversion  a  suiBcient  property  to  entitle  him  to 
maintain  this  action.  The  legal  title  to  the  minerals  during 
the  respective  terms  was  in  the  intestate  by  virtue  of  the 
mortgage,  and  as  soon  therefore  as  the  coals  were  raised, 
he  or  his  representative  was  entitled  to  bring  trover.  It  is 
no  uncommon  way  of  trying  the  right  to  coal  mines,  to 
bring  trover  for  the  coals  raised  (a).  A  landlord  may 
bring  trover  for  a  tree  cut  down  by  his  tenant  (6).  These 
coals  were  clearly  the  property  of  the  plaintiff  at  the  time 
of  the  conversion.  The  barges  also  were  actually  con- 
veyed to  the  intestate  as  his  absolute  property.  It  is  true 
that  Cox  was  afterwards  in  possession  of  the  barges  and 
sold  them  to  another,  but  this  is  not  found  to  have  been 
with  the  knowledge  of  the  plaintiff. 

III.  The  defendants  were  not  empowered  by  the  67th 
section  of  the  act  to  sell  the  barges ;  or  to  distrein  the  coal 
and  culm  o^the  canal.  That  section  provides,  that  in  case 
of  a  refusal  to  pay  rates,  the  Company  may  sue  for  them  in 
any  court  of  record,  or  a  person  to  be  authorized  by  them 
may  seize  the  goods  or  other  things  in  respect  of  which  the 
rates  were  due,  and  the  boat  &c.  laden  therewith,  and 
detain  them  until  payment  of  all  arrears  of  rates  due  from 
the  owner  of  the  boat  &c.  to  the  Company,  and  if  such 
goods  are  not  redeemed  within  seven  days  after  the  taking 
thereof,  the  same  may  be  appraised  and  sold  as  in  the  case 


(a)   Vide    Roax   v.     GrtnfcU^      11  Co.  Rep.  40,  58.      And  see 


Ryan  Sc  Moody,  396  ;  Bjowc  y, 
Brentan,  S  Mann.  &  Ryl.  133; 
S.  C.  shortly  reported,  8  Dam.  6t 
Cressw.  737. 

(6)  HerhketuMs  case,  4  Co. 
Rep.  62;  Bkhard  Lifor^s  case, 


Berry  v.  Heardf  Cro.  Car.  «44 ; 
Sir  W.  Jones,  255 ;  Palmer,  327, 
&  a;  Btwicke  v.  WAUfieid^  3 
P.  Wnas.  «C7 ;  Com.  Pig.  Bkns, 
(II.) 
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of  a  distrets  for  rent.  It  is  clear  that  the  boats  8cc.  are  not 
made  liable  to  be  sold.  The  Company  are  authorized  to 
seize  and  detain  the  boats  &c./in  order  that  they  may 
secure  the  goods,  which  they  may  sell  if  not  redeemed. 
The  Court  will  not  say  that  the  word  '^  goods'*  in  the 
latter  part  of  the  clause  is  used  in  a  larger  sense  than 
before,  so  as  to  include  boats  and  other  vessela.  The  act 
must  be  construed  strictly  against  the  claim  of  tolls. 

Neither  can  the  Compafny  seize  goods  after  they  have 
been  landed  out  of  the  boats.  They  are  empowered  to  seize 
the  goods  and  the  boats  laden  therewkk.  A  distress  for  rent 
must  be  made  upon  the  land  demised.  This  seizure  is 
intended  to  be  in  the  nature  of  a  distress,  and  must  be 
made  whilst  the  goods  are  on  the  canal. 

IV.  The  defendants,  who  are  wrong-doers,  are  not 
entitled. to  set  up  the  jus  tertii;  and  supposing  them  to  be 
entitled  so  to  do,  there  is  nothing  to  shew  that  at  the  time 
of  the  bankruptcy  the  goods  were  in  the  order  and  dispo^ 
sition  of  Mereer  and  Co.  as  reputed  owners  with  the  €(m$ent 
of  the  true  owner,  so  that  the  property  in  them  would  vest 
in  the  assignees.  The  assignees  would  have  no  better 
title  as  against  the  plaintiff  than  Cox  had^  for  a  man  can 
make  no  transfer  of  property  which  he  does  not  himself 
possess.  This  point  turns  entirely  upon  the  bankrupt  act, 
and  resolves  itself  into  a  question,  whether  the  goods  were 
in  the  order  and  disposition  of  the  bankrupts  'With  the 
consent  of  the  true  owner.  [Patteson,  J.  It  seems  to  me 
to  be  a  question  of  fact  hardly  raised  by  this  case,  whether 
up  to  the  time  of  the  seizure  the  goods  were  in  the  order 
and  diapesition  of  the  bankrupts  with  the  consent  of  the 
plaintiff  as  the  true  owner.]  There  is  no  evidence  stated 
to  show  diat  the  plaintiff  knew  that  Cox  had  tnade  this 
tranafer  to  Mercer  and  Co.  The  facts  stated  in  the  case 
revpecting  the  distress  made  on  behalf  of  the  plaintiff,  were 
introduced  with  the  view  of  shewing  a  recognition  on  the 
part  of  the  plaintiff,  but  no  such  inference  can  be  fairly 
drawn  from  those  facts. 
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Whitcombe,  contri.  If  the  Court  shall  be  of  opinion  with 
the  defendants  upon  any  one  of  the  points  raised,  they  will 
be  .entitled  to  judgment. 

I.  The  action  was  not  commenced  in  time.     Firsti  the 

CoMPAKT.    Jiict  committed,  within  the  former  part  of  the  limitation 

clause,  wa9  the  seizure  and  not  the  sale;  and  secondly, 

this  is  not.a  case  of  continuing  damage  within  the  meaning 

of  the  latter  part  of  the  clause. 

1.  The  seizure,  which  is  assumed  to  be  legal,  is  the 
act  contemplated  by  the  clause  of  limitation.  There  are 
decisions  upon  very  similar  limitation  clauses  in  acts  for 
the  protection  of.  the  revenue,  which  are  strong  to  shew 
that  the  seizure  is  the  act  done  from  which  the  time  of 
limitation  runs,  and  that  the  question  is  the  same  whether 
the  action  be  in  trover  or  trespass  ;  Godin  v. .  Ferris  (a), 
Saunders  v.  Saunders  (fi),  Crook  v.  M*Tavish(c).  The 
demand  and  refusal  are  not,  as  has  been  contended,  the 
conversion.  They  are  merely  evidence  of  the.  tortious 
nature  of  the  original  taking.  It  has  been  urged  by 
Sir  /•  Scarlett  that  a  party  may  waive  trespass  and  bring 
trover  or  case.  This  is  undoubtedly  true ;  but  it  does  not 
follow  that  a  party  can  waive  a  series  of  trespasses, — not  for 
the  purpose  of  cutting  down  the  nature  of  the  complaint, 
but  for  the  purpose  of  avoiding  the  operation  of.  a  lipaitation 
clause.  Suppose  that  the  act  had.au thorized  the. Company 
to  seize  find  detain,  but  had  not  gone  on  to  give  them  the 
power  to  s€|ll ;  and  the  Company,  having  taken  goods,  had 
used  them  as  their  own  year  after  year,  could  the  owner,  .at 
last  discovering  that  the  original  seizure  was  wrongful,  have 
then  brought  an  action  of  trover,  and  have  said  that  the 
last  act  of  user  was  in  law  a  conversion,  and  that  therefore 
he  is  within  the  period  of  limitation?  The  clause  giving 
the  power  of  sale  cannot  vary  the  case.  This  case  may  be 
illustrated  by  the  statute  of  21  Jac.  ].     On  that  act,  could 


(a)  2  H.  Bla.  14.         (b)  2  East,  254.  (c)  1  Bingb,  167, 
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it  be  contended  that  if  a  borse  had  been  tortiously  taken  at 
a  time  beyond  the  term  of  limitation^  an  action  of  trover 
might  be  brought  to  recover  it,  if  it  could  be  shewn  that 
the  taker  had  ridden  and  driven  it  within  the  time  of 
limitation?  [Taunton,  J.  In  those  cases  you  suppose  the 
subsequent  act  to  be  of  the  same  nature  as  the  original  act. 
Put  this  case — A  party  has  a  right  to  seize  goods  and 
detain  them  by  way  of  pledge,  and  he  retains  them  and 
sells  them  at  the  end  of  eleven  months,  he  having  no  power 
to  sell  until  the  end  of  twelve  months,  would  this  sale  have 
reference  to  the  original  seizure?]  Certainly  not.  Then 
the  sale  would  be  the  first  tortious  act.  [Taunton,  J.  Then 
I  put  any  case  in  which  the  second  act  is  an  aggravation  of 
the  first  act]  If  the  first  act  is  a  conversion,  the  whole 
damage  is  then  done.  If  the  subsequent  act  augments  the 
injury  the  party  may  perhaps  treat  that  as  a  fresh  tort^ 
although  there  is  a  case  which  makes  even  that  doubtful, 
which  is  the  case  of  an  action  for  words  actionable  per  se, 
but  which  have  also  been  followed  by  special  damage. 
In  such  a  case,  it  is  held  that  the  action  must  be  brought 
within  two  years,  the  limitation  for  words  actionable  per  se 
being  two  years,  and  that  for  words  actionable  only,  when 
followed  by  special  damage,  being  six  years.  Wordsioorth  v. 
Harley  (a).  [Patteson,  J.  In  that  case  the  alleged  wrongful 
inclosure  of  the  plaintiff's  ground  was  previous  to  the 
three  months,  and  therefore  the  injury  complained  of  was 
then  complete.  The  ground  was  not  more  completely 
separated,  by  raising  the  walls  higher  within  the  three 
months  preceding  the  action.] 

'  2.  This  is  not  a  case  in  which  there  has  been  a  continu- 
ation of  damages.  Such  continuation  can  only  be  said  to 
exist  in  those  cases  where  the  damage  is  not  complete,  so 
that  the  amount  of  it  would  be  ascertainable  when  the  act  is 
first  done. 
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1834.  II,   Assuming  that  the  action  was  brought  in  time, 

and  that  the  taking  was  wrongful,  the  plaintiff  was  not  in  a 
situation  to  maintain  trover  against  the  defendants.  He 
could  not  have  brought  trover  against  Mercer  &  Co.  with* 
out  previously  determining  the  implied  licence  to  use  the 

Second  point,  barges  and  to  work  the  mines,  which  he  had  given  them  by 
Standing  by  without  objecting.  He  is  the  mortgagee,  and 
they  the  under-lessees  of  the  mortgagor,  whom  he  allows  to 
remain  in  possession.  It  is  apprehended  that  he  could  not 
recover  as  against  them,  and  consequently  not  as  against 
the  defendants.  It  is  submitted  that  he  could  sot  have 
maintained  trover  against  Cox,  whom  he  allows  to  deal  with 
his  property  as  he  pleases,  without  having  made  a  demand. 
He  must  be  considered  as  having  stood  by  when  the  goods 
were  sold,  and  therefore  he  cannot  now  come  forward  to 
invalidate  the  grant. 

Third  point.  HI*  The  next  question  is  as  to  the  right  of  the  Company 
to  sell  the  barges ;  or  to  seize  the  coals  and  culm  off  the 
canal.  The  act  contains  no  words  limiting  the  right  of 
seizure  to  the  local  limits  of  the  canal.  There  is  no  autho- 
rity for  saying,  as  Sir  J.  Scarlett  has  contended,  that  in  all 
cases  of  tonnage  rates  the  Court  will  take  it  to  have  been 
intended  by  the  legislature  to  confine  the  right  to  distrein 
for  them  within  the  local  limits.  If  the  Company  had  ap* 
pointed  the  end  of  a  wharf  as  the  place  where  the  tolls 
should  be  payable,  would  they  not  be  able  to  take  goods 
on  the  wharf?  [Lord  Denmult,  C.J.  It  is  certainly  mora 
convenient  that  the  rights  of  seizure  should  be  confined  to 
goods  continuing  in  the  barges ;  and  the  words  authorizing 
the  seizure  of  the  boats  **  laden  therewith,"  shew  that  the 
legislature  did  not  contemplate  a  seizure  of  goods  not  in 
the  boats.]  The  effect  of  this  clause  is,  to  limit  the  power 
of  taking  the  boats  to  those  cases  in  which  the  Company 
think  proper  to  seize  whilst  the  goods  remain  on  the  canaL 
Then,  with  respect  to  the  barges:  If  they  may  be  seized  and 
detained,  why  may  they  not  be  sold  i  The  power  is  to  sell  all 
the  goods  not  redeemed.  The  word  "  goods"  is  large  enough 
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to  bclude  the  barges.    The  barges  having  been  lawfully  de-         1834. 
tainedy  must  be  considered  as  soods  which  are  to  be  the       ^!^^^^^^ 

TRASER 

subject  of  redemption.     [Lord  DenmaHfCi.  There  is  a  v. 

very  good  reason  for  allowing  the  sale  of  the  goods  and  not  Swansea 
of  the  boats.  The  goods  are  sure  to  be  sufficient  to  pay  Company. 
for  the  tolls,  and  the  selling  of  the  boats  might  ruin  the 
owner.]  The  goods  would  be  sufficient  to  satisfy  the  tolls 
due  in  respect  of  those  goods,  but  they  may  not  be  sufficient 
for  the  arrears,  as  appears  to  have  been  the  case  in  this 
instance.  [Lord  Denman,  C.  J.  They  have  it  in  their  own 
power  always  to  prevent  such  arrears.  This  is  a  great  and 
summary  power,  and  we  ought  not  to  allow  it  to  the  Com«* 
pany  except  in  cases  in  which  they  clearly  bring  themselves 
within  the  words  of  the  act.] 

IV*  The  next  point  is  as  to  the  right  of  the  defendants  to  Fourth  point. 
set  up  jus  tertii,  assuming  the  bankrupts  to  have  been  the 
reputed  owners.  No  case  has  been  met  with  in  which 
others  than  assignees  have  been  allowed  to  set  up  the 
reputed  ownership,  but  that  may  be  owing  to  the  case 
having  but  rarely  occurred.  If  the  defendants  cannot  do 
so,  the  consequence  will  be  that  they  will  be  obliged  to  pay 
the  value  of  the  goods  to  the  plaintiff;  and  in  the  action 
now  pending  between  the  assignees  and  the  defendants, 
they  will  be  obliged  to  pay  the  amount  over  again. 

V.  The  goods  were  in  the  order  and  disposition  of  the  bank-  Fifth  point. 
rupts.  The  facts  are  abundant  to  shew  that  all  the  world  might 
have  given  them  credit  as  being  the  true  owners.  The  true 
owner,  by  enabling  Cox  so  to  deal  with  them  that  he  could 
invest  the  bankrupts  with  the  reputed  ownership,  has  con- 
sented to  the  goods  being  in  their  order  and  disposition. 
{lautfiom,  J.  They  have  not  the  consent  of  the  true  owner, 
but  the  consent  of  a  party  dealing  with  the  goods  as  the 
irue  owner."] 

Sir  J.  Scarlett,  in  reply.  This  case  differs  from  the  several 
cases  cited  in  this,  that  the  sale  here  constitutes  the  real 
injury  to  the  plaintiff.     Until  the  sale,  there  was  no  aspor-^ 
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tation  of  which  the  plaintiff  could  complain.  In  the  cases 
cited,  the  seizure  was  the  substantial  grievance.  It  is  also 
observable  that  in  those  cases  there  was  only  a  repetition  of 
the  same  acts ;  whereas  here  is  an  act  from  which  no  da- 
mage arises  to  the  plaintiff,  followed  by  an  act  from  which 
damage  does  arise.  In  such  a  case,  it  would  be  an  unjust 
construction  of  the  act,  to  say  that  the  limitation  shall  run 
from  an  act  which  is  innocent,  IPatteson,  J.  The  wrong- 
fulness of  the  sale  depends  upon  the  wrongfulness  of  the 
seizure.  Must  not  the  sale  therefore  have  reference  back  r] 
The  seizure  was  no  act  of  trespass  as  against  the  plaintiff, 
until  the  removal.  If  a  party  lets  a  house  and  goods,  and 
another  seizes,  and  does  not  sell,  the  goods,  the  lessor  can- 
not maintain  trespass,  because  he  had  not  the  possession ; 
but  if  they  were  sold,  he  could  maintain  trespass,  because 
he  had  the  right  of  possession.  The  damage  done  to  the 
plaintiff  was  not  in  the  seizure,  but  in  the  subsequent 
asportation. 
Fif\h  point.  With  regard  to  the  question,  whether  the  goods  were  in 

the  order  and  disposition  of  the  bankrupts  with  the  consent 
of  the  true  owner ;  it  is  going  very  far  to  say  that  it  is  sufficient 
if  the  bankrupt  have  the  goods,  witii  the  consent  of  a  party 
who  has  the  consent  of  ihe  true  owner  to  his  own  pos- 
session. The  bankrupt  himself  must  have  the  consent  of 
the  true  owner.  There  is  nothing  here  from  which  the 
consent  of  the  true  owner  can  be  inferred.  On  the  con- 
trary, it  is  very  improbable  that  the  plaintiff  would  have 
consented  to  the  sale  by  the  mortgagor  to  Mercer  &  Co. 
[Paitesoft,  J.  The  onus  of  proving  the  consent  lies  on  the 
defendants.  The  case  does  not  state  it  as  an  actual  fact, 
nor  does  it  state  any  facts  from  which  it  can  be  inferred.] 
The  assignees  themselves  therefore  could  maintain  no  title 
to  the  goods,  even  supposing  that,  under  the  circumstances 
of  the  case,  the  bankrupts  could  be  considered  as  having  the 
possession  at  the  time  of  their  bankruptcy  ;  which  may  well 
be  doubted,  as  the  seizure  by  the  defendants  was  previous 
to  the  act  of  bankruptcy* 


Fraser 

V. 
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Lord  Dbnman,  C.  J. — We  are  agreed  upon  all  the        t834. 
points  except  that  as  to  the  limitation^  >vhich  >ve  will  look 
into.     We  think  that  all  the  other  points  are  clearly  with 
the  plaintiff.  ^Cana^ 

Cur.  adv.  vuU.         Company. 

On  a  subsequent  day  in  this  term.  Lord  Denman,  C.  J., 
delivered  the  judgment  of  the  Court  as  follows  :— 

In  this  case  the  Court  having  in  the  course  of  the  argu- 
ment decided  two  points  in  the  plaintiff's  favour,  viz.  that 
he  had  sufficient  property  and  right  of  possession  to  entitle 
him  to  maintain  the  action,  and  that  the  defendants  had  no 
right  to  convert  his  goods,  wished  for  an  opportunity  of 
considering  whether  the  first  objection  was  well  founded.  First  point. 
It  arose  upon  the  12dd  clause  of  the  Canal  Company's  act, 
under  which  every  action  brought  against  them  for  any 
thing  done  by  them  is  to  be  commenced  within  six  calendar 
months  next  after  the  fact  committed,  or  in  case  there  shall 
be  a  continuation  of  damages^  then   within  six   calendar 
months  next  after  the  doing  or  committing  such  damage 
shall  have  ceased.     The  plaintiff  here  brought  trover  for 
certain  goods  and  boats,  which  had  been  mortgaged  to  his 
intestate,  and  which  were  by  the  mortgagor  leased  to  certain 
persons  residing  near  the  canal.     These  goods  had  been 
unlawfully  seized  as  a  distress  for  tolls  claimed  to  be  due 
from  the  person  in   possession,  by  the  defendants,  more 
than  six  months  before  action,  but  had  afterwards  been  sold 
within  the  six  months.     The  defendants  argued  that  the 
seizure  by  them  was  the  fact  committed,  whence  the  action 
was  brought  too  late ;  but  the  plaintiff  claimed  the  right  to 
treat  the  act  of  sale  as  the  fact  committed  ;  and  we  are  of 
opinion  he  may  do  so.     If  this  action  had  been  brought  by 
the  mortgagor's  lessee,  being  in  possession  of  the  property, 
the  cases  of  Godin  v.  Ferris  (a)  and  Crook  v.  M'Tavish  {b) 
are  strong  to  shew  that  it  must  have  been  within  the  limited 
period  after  the  first  unlawful  seizure ;  and  the  Court  might 

(a)  3  U.  Bin.  14.  (6)  1  Bingh.  167;  8  B.  Moore,  265. 
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have  found  it  difficult  to  say  that  his  resorting  to  an  actioQ 
of  trover  instead  of  bringing  an  action  of  trespass  could 
have  extended  his  rights.  But  the  plainti/f  suffered  no 
injury  from  the  trespass  committed  on  his  goods  while  they 
were  in  the  possession  of  another.  The  damage  that  was 
first  done  to  him  arose  from  the  sale ;  by  which  the  goods 
were  placed  beyond  his  reach^  and  converted  to  the  use  of 
the  defendants,  at  a  time  when  the  plaint^  vfus  entitled  to 
the  possession  of  them.  We  therefore  think  the  plaintiff 
has  brought  his  action  within  six  months  of  the  fad  am* 
mitted. 

Judgment  for  the  plaintiff. 


MooBB  and  another  v.  Taylor. 

Upon  an  in-     ASSUMPSIT  on  a  policy  of  assurance  upon  the  hull  and 
surance  from  •  •        ^    i      tx  ,    ..  r^     ^r*  -n 

England  to       materials  of  the  Decagon,  at  and  from  St.  Vmcent^  i>ar- 

Barbadoes,       badoes,  or  all  or  any  of  the  West  India  colonies  (Jamaica 

and  all  or  ant^  .  . 

of  the  West     and  St.  Domingo  excepted),  to  her  port  or  ports  of  discharge, 

n?w  to^con-     ^°^  loading  in  the  United  Kingdom,  during  her  stay  there, 

tinue  until  the  and  thence  back  to  Barbadoes  and  all  or  any  of  the  West 

arrived  at  her  I^^i^  colonies  (Jamaica  and  St.  Domingo  excepted) ;  be- 

final  port  of    ginning  the  adventure  upon  the  said  ship,  8cc.  at  St.  Vincent, 
dttc/usrgef  the    ^  '^  »  ^  '^ 

riskterminates  or  wheresoever  loaded,  to  contmue  until  the  ship,  with  all 
on  the  dis-  jj^j.  ^ggkle  &c.,  and  goods  and  merchandize  whatsoever, 
outward  cai^o  should  be  arrived  at  her  final  port  as  aforesaid,  with  liberty 
colonies.  ^  ^^  proceed  and  sail  to,  and  touch  and  stay  at,  any  ports 
The  cargo  and  places  whatsoever,  and  to  load  or  unload  goods  at  all 
landed  at  Bar-  places  she  might  call  at.     The  declaration  alleged  a  total 

badoes,  with    jggg  [jy  perils  of  the  seas.    At  the  trial  before  Denman,  C.  J., 

the  exception 

of  coals  and     at  the  sittings    at  Guildhall,   after  last  Hilary  term,  the 

servine  as  bal- 
last, (though  of  greater  weight  than  was  requisite  for  that  purpose,)  but  used  in  the  West 
Indies  also  as  merchandize,  the  ship  is  lost  in  Barbadoes  while  about  to  proceed  to 
another  colony  with  the  bricks  and  coals,  and  with  other  articles  loaded  there.  It  is  a 
question  for  the  jury  to  decide,  whether,  notwithstanding  the  coals  and  bricks  remaining 
on  board,  the  outwaid  cargo  had  not  been  substantially  discharged  before  the  loss  oc- 
curred. 
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lOtb  May,  1831.    The  Decagon,  a  brig  of  200  ton.s  bur*        18344 
then,  being  laden  at  Barbadoes,  sailed  thence  for  Liverpool. 

June  1831,  the  Decagon  arrived  at  Liverpool. 

In  pursuance  of  an  order  sent  by  the  plaintiffs  (who  are 
merchants  in  Barbadoes)  to  their  correspondents  at  Liver* 
pool,  the  latter,  as  soon  as  the  cargo  of  the  Decagon  was 
discharged,  loaded  her  with  a  return  cargo,  which  was  in- 
voiced at  about  730/.  This  cargo,  so  ordered  and  put  on 
board,  consisted  in  part  of  39  tons  of  coals  in  bulk,  and  15,000 
bricks,  which  would  be  equal  to  20  or  30  tons  more ;  which 
coals  and  bricks  were  invoiced  at  19/*  I  Of.  and  25/.  lOs. 

1st  July,  183 1,  the  Decagon  sailed  from  Liverpool  with  her 
cai^o  on  board,  and  on  2d  August  she  arrived  at  Barbadoes, 
where  the  cargo  was  entered  inwards  in  the  usual  way. 

3l8t  July,  1831.  Previously  to  the  arrival  of  the  Deca- 
gon at  Barbadoes  the  plaintiffs  wrote  a  letter  to  their  cor- 
respondent at  Berbice,  stating  that  they  had  determined 
(and,  in  fact,  they  had  determined)  on  sending  the  Decagon 
over  to  Berbice  '^  with  as  many  molasses-puncheous  as  she 
could  carry,  besides  the  coals  and  bricks  that  she  ballasted 
with/*  and  requested  the  correspondent  to  procure  a  cargo 
of  molasses  for  the  English  market.  They  also  wrote  to 
their  correspondent  at  Demerara,  requesting  him  to  pro- 
cure a  cargo  of  molasses  for  the  Decagon,  in  case  the  cor- 
respondent at  Berbice  should  write  to  say  that  he  could  not 
procure  the  article  upon  the  terms  prescribed  to  him.  Pre- 
viously to  the  10th  of  August  the  whole  of  the  cargo 
shipped  on  board  the  Decagon  at  Liverpool  was  discharged, 
except  the  coals  and  bricks.  The  coals  and  bricks  were 
loose  at  the  bottom  of  the  vessel,  and  she  could  not  safely 
have  proceeded  to  Demerara  or  Berbice,  without  the  coals 
and  bricks,  or  something  which  might  serve  as  ballast  on 
board ;  but  coals  and  bricks  sent  from  England  in  return 
ships  are  regular  articles  of  merchandize  in  the  various 
West  India  islands.  The  plaintiffs,  without  thereby  causing 
any  delay,  put  on  board  the  Decagon  in  Barbadoes  330 
empty  molasses  casks,  being  about  as  many  as,  when  filled. 
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1834.  the  vessel  could  carry.  If  the  vessel  had  arrived  safely  at 
Demerara  or  Berbice/she  would  at  one  or  other  of  them« 
according  to  circumstances,  have  discharged  and  sold  the 
coals  and  bricks,  and  have  loaded  a  cargo  of  molasses  for 
the  United  Kingdom,  if  molasses  could  have  been  obtained, 
and  in  such  case  the  casks  would  have  been  filled  with 
molasses.  On  the  lOth  August  tlie  casks  were  all  on  board, 
and  on  that  day  the  plaintiffs  made  out  the  shipping  docu- 
ments for  the  coals,  bricks,  and  empty  casks,  it  being 
intended  to  have  formally  completed  them  on  the  follow*ing 
day.  On  the  same  day  the  Decagon  was  advertised  in  the 
public  books  of  the  arrivals  and  departures  of  vessels,  to 
sail  on  the  following  day.  On  the  same  night,  or  in  the 
morning  of  the  1 1  th  August,  the  vessel  was  totally  lost  in 
a  hurricane.  The  plaintiffs  contended  that  the  vessel  was 
protected  at  the  time  of  the  loss,  for  that  she  had  not  yet 
arrived  at  her  Jitia  I  port,  according  to  the  terms  of  the  policy; 
that  by  the  words  "  final  port*'  was  meant  the  last  port  in 
geographical  order  at  which  the  vessel  might  touch,  with- 
out reference  to  the  state  of  her  cargo.  For  the  defendant 
it  was  contended,  that  by  *'  final  port "  was  intended  "  final 
port  of  discharge*'  and  that,  therefore,  the  only  question 
was,  whether  the  cargo  was  substantially  discharged  at 
Barbadoes :  and  the  case  of  LigUs  v.  Faux  (a)  was  relied 
on  for  the  defence.  The  Lord  Chief  Justice  directed  the 
jury  to  find  for  the  defendant,  in  case  they  thought  that  the 
cargo  had  been  substantially  discharged  at  Barbadoes; 
otherwise  for  the  plaintiffs.  The  jury  found  for  the  defend- 
ant, and  stated  that  they  thought  the  cargo  had  been  sub- 
stantially discharged  at  Barbadoesi 


Sir  J-  Scarlett  «ow  moved  for  a  ne^  triiiK     The  plain-  i 

tiffs  are  entitled  to  a  nbw  trial  on  one  of  these  tv/d  grounds : 
either  there  was  a  misdirectiorf  by  theieaVned  judge;  or, 
if  the  direction  wai'  righf;  the  verdict  was  against  the 
evidence. 

(a)  3  Campb.  437, 
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I.  In  the  direction  to  the  jury,  the  policy  was  treated         i834. 
as  covering  the  ship  only  until  she -arrived  at  her  port  of 
discharge.     It  is  submitted,  however,  that  this  is  not  the 
correct  construction  of  the  instrument,  but  that  the  vessel 
might  go,  as  a  seeking  ship,  from  island  to  island,  in  geo-  Misdirection. 
graphical  order,  until  she  arrived  at  the  last  port,  or  at 

some  port  where  she  obtained  a  homeward  cargo.  IngUs 
V.  Vaux  (a)  is  not  a  parallel  case,  because  there  the  vessel, 
at  the  time  of  the  loss,  was  actually  staying  in  a  port,  as 
well  for  the  purpose  of  procuring  a  homeward  cargo,  as 
for  that  of  disposing  of  the  remnant  of  the  outward  cargo. 

II.  The  evidence  does  not  support  the  finding,  that  Second  point : 
Barbadoes  was  the  final  port  of  discharge,  supposing  that  V®^^^^'    . 

to  be  the  proper  question.      The  coals  and  bricks,  the  dence. 
weight  of  which  was  far  more  than  was  requisite  for  bal- 
lasty  constituted  a  part  of  the  cargo,  and  were  not  pro- 
perly considered  as  ballast.     Until  these  articles  were  dis* 
charged,  therefore,  the  risk  continued. 

LiTTLEDALB,  C.  J. — I  think,  that  if  I  had  been  on  the  Second  point. 
jury,  I  should  have  come  to  a  different  conclusion.  1 
abould  have  thought  that  the  coals  and  bricks  were  too 
large  a  part  of  the  cargo  to  be  properly  considered  as 
ballast.  I  have  no  doubt  but  that  they  were  taken  as  ballast ^ 
but  I  should  think  that  they  were  also  taken  ^s  merchandize. 
It  was  a  question  for  the  jury,  whether  the  vessel  bad 
substantially  discharged  her  cargo,  and  though  I  should 
have  thought  differently  from  them,  yet  I  do  not  see  that 
they  are  so  wrong  that  we  ought  to  interfere. 

With  respect  to  the  question  upon  the  words  of  the  First  point  . 
policy,  the  object  of  the  policy  was,  I  think,  to  cover  the 
ship,  whilst  carrying  merchandize  to  England  and  during 
her  return  to  the  West  Indies  with  a  cargo,  until  she  had 
substantially  performed  her  voyage.  That,  I  think,  is  the 
meaning  of  the  words,  and  that  when  the  vessel  had  dis- 

(a)  3  Campb.  437, 
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charged  her  merchandize  the  risk  was  at  an  end*  I  do  not 
agree  with  what  Sir  J.  Scarlett  says,  that  the  policy  attaches 
upon  the  ship  after  she  leaves  her  port  of  discharge  and 
becomes  a  seeking  ship. 


First  point. 


Second  point. 


Parke»  J. — I  am  of  the  same  opinion  upon  the  con- 
struction of  the  policy.  It  is  contended  that  the  ship  was 
protected,  not  only  in  going  and  returning  to  and  from 
England,  but  also  whilst  she  was  seeking  in  the  West 
Indies  for  a  fresh  cargo  with  which  to  return  to  England. 
This  is  too  large  a  construction.  I  think  she  was  only 
protected  in  going  to  England  and  back  again  to  her  final 
port,  which,  I  think,  means  Barbadoes  or  any  other  port 
in  the  West  Indies  at  which  she  discharged  her  cargo.  The 
words  *'  final  port  as  aforesaid,^  in  the  latter  part  of  the 
policy,  are  explained  by  reference  to  the  former  part  of  that 
instrument.  The  construction  which  we  put  upon  this  is  the 
same  as  was  put  upon  the  policy  in  Inglis  ▼•  Vaux,  which  I 
think  not  distinguishable.  Then  the  question  for  the  jury, 
which  was  left  to  them,  (and,  as  I  think,  properly  left,)  was, 
whether  they  thought  that  the  dischai^  which  took  place 
at  Barbadoes  was  a  discharge  of  the  whole  cargo; — whe> 
ther,  in  fact,  that  which  remained  on  board  was  intended 
to  be  dealt  with  as  merchandize  or  as  ballast?  As  the  ship 
was  a  seeking  ship,  some  ballast  was  necessary ;  and  if  this 
was  intended  as  ballast,  the  merchandize  must  be  considered 
as  having  been  discharged,  and  the  risk  of  the  underwritere 
was  at  an  end.    This  was  a  question  for  the  jury. 

I  am  not  to  say  whether  I  should  have  cone  to  the 
same  conclusion.  Certainly  the  quantity  was  very  large  to 
be  treated  as  ballast  merely,  and  perhaps  I  should  ha^e 
differed,  but  still  it  was  for  the  jury  to  aay  whether  it  wm 
intended  for  ballast.  The  plaintiffs,  in  their  letter  of  50th 
of  July,  treat  the  Coals  and  bricks  as  ballast.  Under  all 
the  circumstances  it  was  for  the  jury  to  decide;  and  it  is 
impossible  for  us  to  say  that  they  have  done  wrong. 


Moore 
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Patteson,  J. — I  thiok  the  words  **  at  her  final  port  as  i834. 
aforesaid  "  must  mean  **  at  her  final  port  of  discharge.*' 
Therefore  it  came  to  be  a  question  for  the  jury.  Have  they 
come  to  so  wrong  a  conclusion  that  we  must  interfere  f  I  do  Taylor. 
not  see  that  they  have  come  to  a  wrong  conclusion  at  all. 
They  are  the  best  judges.  It  is  true  that  there  were  strong 
cu-cumstances  against  their  finding ;  but  then,  on  the  other 
handf  there  is  the .  letter  of  the  parties  to  be  set  against 
those  circumstances. 

Rule  refused. 


The  King  v.  The  Churchwardens  of  Clerkenwell. 

Jt  RENCH  obtained  a  rule  calling  upon   the  church-  By  a  local 
wardens  of  the  parish  of  St.  James,  Clerkenwell^  to  shew  habitants'of 

cause  why  a  mandamus  should  not  issue,  commanding  them  theparifth  of 
. ,  .       ,      •         i.  I.  i.    i  ,  Clerkenwell 

to  set  aside  a  certam  election  of  guardians  of  the  poor  of  pacing  church 

the  said  parish,  and  commanding  them  to  hold  a  vestry  for  ^^^  P®^*"  "*"* 
,  were  eropow- 

tbe  purpose  of  electing  four  persons  to  be  such  guardians,  ered  to  elect 

and  to  proceed  in  such  election  under  the  provisions  of  the  f^e  poor^  ^n 

local  act  of  15  Geo.  3,  instead  of  those  of  58  Geo.  3.  c.  69.  ^he  vestry  act 

By  a  local  act,  15  Geo.  S,c.  xxiiii  certain  individuals  were  59^^  which  ^ 

appointed  the  guardians  or  governors  of  the  poor,  within  regulates  the 

7  1    i      •  1    .  •  r  mbde  of  voting 

the  panso  of  St.  James,  ClerkenwelU  and  the  mbabitantsof  in  vestries,  is  a 

the  pariah  (paying  to  the  rates  for  church  and  poor)  were  RJ**!"*^/**^ 'u 

authorized,  in  case  of  the  death,  refusal  to  act,  or  removing  not  affect  the 

out  of  the  parish,  of  any  of  the  guardians,  to  assemble  in  "f J^orvod^ng 

the  veatry^rooai  on  Tuesday  in  Easter  week,  or  within  one  in  any  vestry 

month  after,  to  elect  and  appoint  other  persons  to  be  guar-  usage  or^b^a 

diana  or  governors,  in  the  room  of  such  persons  dying,  re-  JP^i^^^^^.. 

fusing  to  act|  or  removing  out  of  the  parish.  proviso  did  not 

Bj  Ihe  8tk  section  of  5B  Geo.  3,  c.  69,  *'  for  the  regula-  ^^^s^' *  ^ 

tion  of  parish  vestries,"  it  was  provided  that  nothing  in  that  iVom  the  ope- 
ration of  58 
Geo.  3,  c.  69, 

and  that  to  bring  a  vestry  within  the  exception  it  must  have  a  pecoUar  constitution. 
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act  cotitained,  should  extend  to  take  away,  lessen,  prejudice, 
or  affect  the  powers  of  any  vestry  or  meeting  holden  in  any 
township  or  place,  by  virtue  of  any  special  act  or  acts,  or  of 
any  ancient  and  special  usage  or  custom^  or  to  change  or 
affect  the  right  or  manner  of  voting  in  any  vestry  or  meet- 
ing so  holden. 

Four  vacancies  having  occurred,  a  public  vestry  was  held 
on  the  1st  of  May  for  the  purpose  of  electing  four  new 
guardians  of  the  poor.  Several  candidates  were  then  pro* 
posed,  and  the  meeting  was  adjourned  for  the  more  con- 
venient  taking  of  the  poll.  The  votes  were^  at  the  adjourned 
meeting,  received  according  to  the  mode  prescribed  by  the 
third  section  of  58  Geo,  3,  c.  69.  (a) 

Campbell,  A.  G.  and  Bodkin,  now  shewed  cause.  Two 
answers  may  be  given  to  this  application. 

I.  The  election  has  taken  place,  and  therefore  the  proper 
course  to  displace  the  persons  filling  the  office,  is  to  apply 
to  this  Court,  not  for  a  mandamus,  but  for  an  information  in 
the  nature  of  a  quo  warranto. 

II.  The  election  is  in  conformity  with  the  provisions  of 
58  Geo.  3,  c.  69,  and  this  vestry  is  not  within  the  proviso  of 
the  eighth  section  of  that  statute.  A  vestry  to  be  within 
the  meaning  of  the  eighth  section,  must  be  a  limited  vestry, 
existing  by  immemorial  usage  or  by  statute ; — in  popular 
language,  a  select  vestry. 

Sir  James  Scarlett  and  Erie,  in  support  of  the  rule. 

I.  A  mandamus  25  the  proper  remedy^  for  a  quo  warranto 
could  not  be  granted  in  such  a  case  as  this.  The  only  case 
which  appears  to  the  contrary  is  Rex  v.  The  Trustees  of 
Whitehaven  Harbour.  [Denman^  C.  J.  The  Trustees  of 
Whitehaven  Harbour  are,  in  some  sort,  commissioners.] 


(a)  Which  gives  to  each  inhabit- 
ant rated  for  less  than  50/.  one 
vote,  and  to  every  inhabitant  rated 
for  more  than  50/.  one  vote  in 
respect  of  each  25l,,  to  the  ex- 


tent of  six  votes ;  and  to  persons 
jointly  rated,  a  right  to  vote  ac- 
cording to  the  proportion  borne 
by  each. 
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WELL. 

Second  point : 
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II.  This  18  a  vestry  within  the  exception  made  by  the 

eighth  section  of  58  Geo.  S,  c.  6f).     The  vestry  is  held 

tinder  the  local  act  and  for  the  purposes  of  that  act.  v, 

The  Churcii- 

wardens  of 

Lord  Denman,C.  J. — It  is  not  necessary  to  decide  whe-     Clerkev 

ther  a  mandamus  or  an  information  in  the  nature  of  a  quo 
warranto  is  the  proper  remedy  in  this  case.  The  first  ques- 
tion is,  whether  the  meeting  was  protected  by  the  eighth 
section  of  the  58  Geo.  S,  c.  69-  We  do  not  find  in  the 
local  act  any  thing  which  creates  a  peculiar  constitution  or 
power,  such  as  it  was  the  object  of  this  eighth  section 
protect 

LiTTLEDALE,  J.,  Patteson,  J.,  and  Williams,  J., 
concurred. 

Rule  discharged  with  costs. 


Rex  v.  The  Archdeacon  of  Chester, 

JP  .  POLLOCK  had  obtained  a  rule  nisi  calling  upon  the  Where  a 

Rev.  Umcin  Clarke,  archdeacon  of  Chester,  to  shew  cause  elation  of 

why  a  mandamus  should  not  issue,  commanding  him  to  churchwar- 

swear  in  certain  persons  as  churchwardens  of  Manchester,  place  in  the 

The  grounds  stated  in  the  rule  were,  that  the  applicants  P*"***^  church, 

°  '  '^'^        ^       in  pursuance 

were  duly  elected,  that  a  certain  adjournment  of  the  meeting  of  a  notice 

for  the  election  of  the  churchwardens  was  irregular  and  nieetine  would 

illegal,  and  that  a  poll  taken  on  the  day  following  was  not  he  held  at  the 
^    ,        ,  parish  church, 

duly  taken.  and  that  in 

The  facts  as  stated  upon  the  affidavits  appeared  to  be  case  a  poll 

1     .     ,   .  .  ,  /.  .,       ^should  be  de- 

these : — it  had  been  the  general  usage  of  the  parish  of  manded  the 

Manchester,  without  any  special  notice,  to  meet  annually  at  n>e?ting  would 

the  collegiate  and  parish  church,  in  Manchester,  on  Easter  ly  adjourned 

to  the  Town 
Hall,  the 
cbairroan  mav,  upon  a  poll  being  demanded,  adjourn  the  meeting  to  the  Town  Hall,  al- 
though a  jnajority  of  the  voters  present  object  to  such  adjonrnnent. 

The  right  of  adjourning  the  business  in  progress  ai  a  meeting,  is  vested  in  the  persons 
assembled,  and  not  in  the  chairman. 

VOL,  III.  F   F 
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1834.        Tuesday,  for  the  election  of  churchwardens  8&c. ;  and  it 

^^^"^^"^^      was  customary  also  for  the  retiring  churchwardens,  &c.,  to 

^  produce  at  such  meeting  a  list  of  persons  whom  they  recomr 

The  Archdea-  niended  as  their  successors.    Shortly  before  Easter,  in  1833, 

con  of  ^  *  # 

Chester,      the  then  churchwardens  &c.,  anticipating  that  other  persons 

than  those  recommended  by  themselves  would  be  put  in 
nomination,  gave  notice  that  a  meeting  of  the  inhabitants 
would  be  held  in  the  parish  church  on  Tuesday  the  9th  of 
April  then  next,  at  1 1  o'clock  a.  m.,  for  the  appointment  of 
churchwardens  &c.  for  the  year  ensuing,  and  that  if  a  poll 
were  demanded,the  meeting  would  be  immediately  adjourned 
to  the  Town  Hall  in  Manchester ;  the  poll  to  be  kept  open 
till  four  o'clock  p.  m.  of  that  day,  and  to  be  continued  from 
day  to  day  at  the  Town  Hall  from  ten  a.  m,  until  four  p.  m. 
of  each  day  up  to  the  l6th  April.  A  meeting  was  on  the 
9th  April  held  at  the  parish  church  in  pursuance  of  such 
notice,  and  on  that  occasion  the  senior  churchwarden  read 
a  list  of  persons  whom  the  retiring  churchwardens  &c. 
recommended  as  their  successors,  and  moved  that  such  list 
should  be  adopted  by  the  meeting.  Other  lists  were  pre- 
sented by  other  parties,  and  amongst  these  a  list  containing 
the  names  of  the  persons  now  claiming  to  be  sworn  in. 
This  latter  list  was  carried  by  a  large  majority  of  the  rate- 
payers present.  A  poll  being  demanded,  the  senior  church- 
warden, as  chairman,  refused  to  permit  the  poll  to  be  taken 
in  the  church,  and  adjourned  the  meeting  for  that  purpose 
to  the  Town  Hall,  according  to  the  notice.  The  majority 
of  persons  present  refused  to  assent  to  the  adjournment, 
but«  nevertheless,  the  poll  proceeded  at  the  Town  Hall,  and 
terminated  in  favour  of  the  list  presented  by  the  church- 
wardens. The  archdeacon,  whose  duty  it  is  to  swear  in  the 
churchwardens  &c.,  administered  the  oath  to  the  persons 
who  obtained  the  majority  upon  the  poll  at  the  Town  Hall, 
and  refused  to  swear  in  the  present  applicants. 

Sir  J.  Scarlett  and  Starkie,  now  shewed  cause.     The 
churchwardens,  supposing  that  great  multitudes  would  at- 
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tendy  gave  notice  that  if  a  poll  were  demanded  the  ineeting        18S4. 

would  be  held  in  theTown  Hall.  [Lord  Denman,  C.J.  The     jT^'^ 

*-  .  The  Kino 

notice  appears  to  us  to  be  very  proper,  unless  there  is  an  v. 

authority  to  the  contrary.     There  is  a  case  in  Strangers  Re-  ^^^on^^^^^' 
port${a),  which  decides  that  the  meeting  cannot  be  adjourned      Chester. 
by  the  chairman  without  the  consent  of  the  meeting;  but 
that  case  does  not  appear  applicable  to  the  particular  cir- 
cumstances of  this  case.] 

F.  Pollock  and  Mushton,  contra.  Stoughton  v.  Rey- 
uolds{b)  shews  that  if  a  meeting  is  called,  the  right  of 
adjournment  is  not  in  the  chairman.  If  then  the  chairman 
had  no  right  to  adjourn  the  meeting,  he  cannot,  giving 
notice  of  an  intention  to  do  so  in  case  a  poll  should  be 
demanded,  make  that  legal  which  would  otherwise  be  illegal. 
[Lord  Denman,  C.  J.  The  churchwardens  appoint  two 
different  meetings  for  two  distinct  purposes.]  They  had  no 
right  to  appoint  two  meetings.  If  the  previous  notice  by  the 
churchwardens  could  make  the  adjournment  legal,  it  would 
have  been  equally  so  if  the  chairman  had  given  the  notice 
in  the  church  previously  to  commencing  the  business.  The 
adjournment  was  opposed  by  a  large  majority  of  the  rate- 
payers, and  was  made  in  defiance  of  their  objection. 

Lord  Denman,  C.  J. — The  objection  to  the  election, 
which  is  ingeniously  put,  does  not  apply.  Those  who 
summon  the  meeting  may  lay  down  the  proper  order  of 
holding  it.  If  the  church  is  not  a  convenient  or  an  appro- 
priate place  for  taking  a  poll,  they  may  say  at  what  other 
place  that  part  of  the  business  shall  be  transacted.  It  is 
not  insinuated  that  there  has  been  any  surprise,  or  that  any 
injustice  has  been  committed.  If  the  case  which  has  been 
cited  from  Strangers  Reports  applied^  we  should  of  course 
act  in  accordance  with  it,  but  I  think  that  it  does  not  apply. 
What  was  there  decided,  is,  that  the  chairman  has  no  right 
to  adjourn  the  business  in  progress  at  the  meeting,  but  that 

(«)  Siaughtw  V.  lUynoidtf  2  Str.  1045.        (6)  2  StraoKe,  1045. 
F  F  2 
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the  power  of  adjournment  is  in  the  meeting  at  large.    Here 
neither  the  meeting  for  the  show  of  hands  nor  that  for  the 
taking  of  the  poll  was  adjourned  by  the  chairman.    The 
The  Archdea-  parties  have  done  right,  and  this  rule  must  therefore  be  dis- 
Ch  ESTER.      charged. 


LiTTLEDALE,  J. — I  am  of  the  same  opinion.  In  the 
common  course  of  things  the  person  who  calls  a  meeting 
has  a  right  to  say,  that  the  meeting  for  the  shew  of  hands 
shall  be  held  at  one  place,  but  that  if  a  poll  be  demanded, 
the  meeting  shall  be  adjourned  at  another  place  more  con- 
venient for  the  taking  of  the  poll. 

Patteson,  J. — The  fallacy  of  Mr.  Pollock's  argument  is 
palpable.  An  objection  might  have  been  successfully  made 
if  the  churchwarden  had  said,  if  a  poll  is  demanded  I  will 
exercise  a  discretionary  power  as  to  the  adjournment  of  the 
meeting.  Here  the  adjournment  was  part  of  the  original 
notice. 


Williams,  J.,  concurred. 


Rule  discharged. 


The  King  v.  Tbe  Trustees  and  Managers  of  the  Withau 
Savings*  Bank. 

A 


Rule  calling  upon  these  trustees  and  managers  to  shew 
cause  why  a  mandamus  should  not  issue,  requiring  them  to 
appoint  an  arbitrator,  under  9  Geo.  4,  c.  92,  s.  43,  to  settle 


When  de- 
posits are 
made  in  a 
savings'  bank 
by  a  benefit 
society,  of 

whom  a  part  have  since  been  expelled  by  an  order  of  magistrates  who  had  no  authority 
to  interpose,  the  managers  of  the  bank  are  not  compellable,  upon  the  application  of  the 
members  so  illegally  expelled,  to  appoint  an  arbitrator  to  settle  disputes  as  between 
such  managers  and  the  depositors. 

Nor,  in  any  case,  where  deposits  have  been  made  on  behalf  of  a  society,  are  the  manag- 
ers compellable  to  appoint  an  arbitrator  upon  the  application  of  individual  members,  not 
being  the  representatives  of  the  whole  or  of  a  majority  of  such  society. 

Magistrates  have  no  authority,  under  49  Geo.  3,  c.  125,  to  make  orders  enforcing 
rules  of  a  benefit  society  which  have  not  been  duly  inroUed. 
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certain  disputes  alleged  to  have  arisen  between  them  and         1834. 
the  applicants,  had  been  obtained  upon  affidavits,  from  ^ 

which  the  facts  appeared  to  be  as  follows  :  v. 

Deposits  had  been  made  in  the  Witham  Savings'  Bank  ^®J[|!f  *** 
by  the  steward  and  officers  of  **  The  Sons  of  CEconomy"  Witham 
benefit  society,  in  the  name  of  the  society.  This  society  Bavk 
had  been  established  in  1B04,  and  it  rules  inrolled.  After- 
wards, by  a  resolution  of  the  society,  new  rules  (not  in* 
rolled)  were  adopted  and  acted  upon  for  several  years,  at 
the  end  of  which  it  was  resolved  to  return  to  the  original 
rules,  and  these  have  not  since  been  inroUed.  The  l6th 
regulation  of  the  original  society  rendered  a  party  who 
attempted  to  break  up  the  society  liable  to  fine  and  exclusion. 
A  majority  of  the  members  (including  the  present  applicants, 
who  were  at  the  time  stewards  and  officers  of  the  society,) 
subsequently  to  making  the  deposits  above  mentioned, 
agreed  to  certain  resolutions  respecting  the  distribution  of 
a  sum  of  money  then  in  hand ;  and  this  being  viewed  by 
some  of  the  members  as  an  attempt  to  dissolve  the  society, 
the  members  who  were  parties  to  the  resolution  were  in 
consequence  expelled  from  the  society  by  an  order  of  magis- 
trates, purporting  to  be  founded  upon  45  Geo.  3,  c.  125. 
The  applicants  denied  the  authority  of  the  magistrates  to 
expel  them,  the  rules  not  having  been  inrolled,  and  claimed 
to  have  the  deposits,  or  such  portion  as  they  had  contri- 
buted, returned  to  them  by  the  savings'  bank.  The  ma- 
nagers of  the  bank  refused  to  do  this,  or  to  refer  the  matter 
to  arbitrators,  under  9  Geo.  4,  c.  92,  s.  45. 

R.  F.  Richards  now  shewed  cause.  The  Court  have  no 
power  to  issue  a  mandamus  in  this  case.  The  45th  section 
of  9  Geo.  4,  c.  92,  directs  the  trustees  or  managers  of  the 
savings*  bank  to  appoint  an  arbitrator,  in  case  any  dispute 
shall  arise  between  any  such  institution  and  any  individual 
depositor  therein,  or  any  person  being  or  claiming  to  be 
executor,  administrator,  next  of  kin,  or  creditor  of  any 
deceased  depositor.     This  is  not  one  of  the  cases  contem* 


1834. 


The  King 

V. 


Savikgs' 
Bank. 
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plated  by  that  eDactment  Here,  the  question  which  it 
would  be  necessary  to  decide,  in  order  to  be  able  to  deter 
mine  whether  the  applicants  were  entitled  to  claim  the 
The  Trustees  deposits,  is,  whether  they  were  lawfully  expelled.  The 
WiTHAM  arbitrators  have  no  power  to  inquire  into  and  settle  the 
disputes  of  the  benefit  society,  or  to  decide  whether  the 
magistrates  were  authorized  in  expelling  the  applicants. 
By  section  5  of  49  Geo*  3,  c.  125,  orders  of  magistrates 
made  under  that  act  are  rendered  conclusive,  and  after  the 
magistrates  have  excluded  any  parties,  the  Court  will  not 
treat  them  as  depositors.  The  money  was  paid  in  as  the 
money  of  the  whole  society,  and  cannot  now  be  claimed 
by  any  parties  who  do  not  distinctly  appear  to  constitute 
that  society,  or  to  be  its  representatives.  In  Rex  v.  The 
Ckeadk  Savings*  Bank{a)^  which  was  decided  in  the  last 


(a)  Rex  v.  The  Tiustees  and  Managers  of  the  Cheadle  Savingb* 
Bank. 

f  «!lS "'•'bank  ^^^^^^^  ^^  ^y  *^*  *^^  ®^  Labdony  regularly  during  several  years, 
deposUed  wiUi '  P^viously  to  June,  1826,  made  weekly  deposits  in  the  Cheadle  Savings' 
the  clerk  of  the  Bank,  in  the  names  of  the  children  of  Christopher  WhUworth,  The  rules 
peace,  pareuant  of  this  bank  mxe  entered  in  a  book,  of  which  a  copy  was  deposited  widi 
c.  130  s.  S '  ^®  ^^  ^  ^®  P^f^^}  B>^d  filed  pursuant  to  57  Geo,  3,  c  130,  s.  2. 
entries  of  depo-  By  one  of  these  rules  all  deposits  were  to  he  entered  in  a  book  kept  for 


the  purpose,  of  which  the  depositor  was  to  have  a  duplicate.  By  another 
rule  this  duplicate  was  to  be  a  voucher  for  the  depositor  and  a  receipt  for 
the  bank  when  delivered  to  them.  In  Jun%  1826,  XoMim,  by  the  desire 
of  JenAcifis,  withdrew  the  whole  amount  of  the  deposits^  and  delivered  the 
duplicate  account  books  to  the  bank.  Jenkint  subsequently  made  his 
will,  by  which  he  left  a  consideraUe  property  to  WhUworth  and  his  dbiK 
dren,  and  died.    After  his  death,  WhUworth  api^ed  to  the  savings'  hank 


sits  are  to  be 
made  in  a  book 
kept  by  the 
bank  for  tliat 
purpose,  and 
m  a  duplicate 
account  book  to 
be  kept  by  the 
party  making 

which 'duplicate  ^^  l>eli&lf  of  his  children,  to  receive  the  money  which  had  been  deposited 
is  to  be  a  vouch-  in  their  names,  and  which  he  did  know  to  have  been  withdrawn.  The 
crfor  the  party  managers  of  the  hank  having  refused  to  pay  him  the  amount,  or  to 
and  a  Kceipt  app^uit  an  arintrator  under  9  Geo.  4,  c.  92,  s.  46,  a  nile  nisi  for  a 
for  the  bank  damns  to  compel  them  to  do  the  one  or  the  other  was  obtained^ 
when  handed 
over  to  them. 

J,  deposited 
in  the  name  of 
£.,  and  after- 
wards, without  B.'s  authority,  received  back  the  amount  and  delivered  up  the  duplicate  account 
book  :— Held  that  B.  still  continued  to  be  a  depositor. 

A  party  is  not  entitled  to  a  mandamus  tu  compel  a  savings'  bank  to  refer  to  arbitration  under 
9  Ceo.  4,  c.  92,  s.  45,  unlets  he  shew  himKlf  to  the  Court  to  be  at  the  time  a  depositor. 


R.  V,  Richardt  shewed  cause,  and  contended,  that  under  sect  4  of 
57  Geo.  3,  c.  130,  which  was  in  force  at  the  time  of  making  the  deposits, 
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tenD,  the  Court  issued  a  oiaodamus  to  the  directors  of  that 
bank  to.  appoint  an  arbitrator  to  settle  the  disputes  which 
had  arisen  between  them  and  the  applicants ;  but  that  was 
on  the  ground,  as  observed  by  Paiteson,  J.,  that  upon 
the  whole  th^  were  to  be  considered  as  the  depositors. 
These  parties  cannot  be  considered  as  such. 
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Bank. 


Kaowles,  contrir  This  is  a  plain  case,  and  conies  exactly 
within  the  meaning  of  the  act.  It  is  quite  clear  that  no 
action  will  lie  against  the  directors  of  a  savings*  bank,  for 
the  recovery  of  deposits,  Crtsp  v.  Bwibury{a\  and  there- 
parties  dqponting  were  bound  by  the  rules  of  tbe  saviDga'  bank,  and  that 
infants  being  empowered  to  deposit  by  sect  5,  were  bound  by  the  rules 
equally  wi&  adults;  that  therefore  these  diildren  were  bound  by  liie 
rales  VMpccting  the  depanton'  duplicates^  which,  he  contended,  audio* 
xised  the  bank  in  paying  over  the  deposits  to  Labdonf  upon  his  producing 
the  duplicates. 

F,  Kelfyf  oontri,  contended,  that  the  children  having  been  treated  as 
the  deponton,  the  tnisteei  oould  not  be  authorized  in  paying  over  the 
deposit  to  of^  one  who  should  apply  with  the  books,  and  that  the  circum- 
stance of  the  money  having  been  paid  in  by  the  hands  of  Labdan,  and 
having  been  originally  the  property  of  Jevt^nns,  and  not  of  the  children, 
did  not  affect  the  iig^t  of  the  children  to  claim  the  deposits,  or  at  all 
events  to  have  that  daim  referred  to  arbitrators;  that  the  olgect  of  the 
arbitration  clause  in  9  Geo.  4,  c.  92,  was  to  prevent  the  expense  of 
litigation  in  a  very  wide  class  of  cases;  that  in  tenns,  upon  principle, 
and  aoooiding  to  tha  dedsion  of  the  Courts  in  Cr^p  v.  Amtery,  (8  Biogh. 
304^  1  Mooce  &  Soott,  646,)  Iba  arbitration  ckuae  applied  to  disputes 
arising  in  respect  of  deporits  made  before  July,  1828,  when  the  9th  Geo,  4 
came  into  operation  as  well  as  in  respect  of  deposits  maderinee  that  time. 
[Polfeaoii,  J.  in  that  caso  the  party  cantinaed  a  depositor  until  after  the 
act  of  9  Geo.  4w.  Before  the  applica&t  can  hove:  a  loons  standi  in  the 
Court,  he  must  shew  that  he  is  a  depositor,  for  the  question  whether  a 
party  is  a  depositor,  ought  not  to  be  referred  to  the  arbitrator.]  It  is  not 
contended  fliat  such  question  ought  to  be  referrei^  but  it  is  'sabmltted  that 
here  the  chilten  continned  depQsitoi%  notwithstanding  tiMr  wiongftd  act 

DamcAM,  C.  J. — Upon  all  the  drcumstaaces,  the  Court  are  of  (^nnion 
that  it  is  fit  tiiat  this  case  should  go  to  arbitration. 

Rule  absolute. 


(a)  8  Bingb.  394;  1  Moore  &  Scott,  646. 
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1834.  fore  there  is  no  remedy  except  by  compelling  the  appoint- 
ment of  arbitrators.  It  is  said  that  the  applicants  have 
been  expelled  from  the  society;  but  this  is  supposed  to 
The  Trustees  y^^^^^  Jj^^q  Jqh^  y^y  uq  order  of  magistrates,  who  had  no 
WiTHAM  authority  to  do  so,  as  the  rules  of  the  society  were  not 
^B^v^'  inr^"c<l5  -^^  ^'  Gilkesijay  The  enactment  respecting 
the  appointment  of  arbitrators  extends  to  individuals  as 
well  as  to  societies.  The  society  of  "  The  Sons  of  CEco- 
nomy"  are  depositors  within  the  act,  although  their  rules 
are  not  inrolled  so  as  to  constitute  them  a  friendly  society. 
This  application  is  made  on  behalf  of  persons  who  claim 
to  be  the  rightful  stewards  and  officers  of  the  society, 
rather  than  those  who  are  nominally  so.  Rex  v.  Cheadle 
Savings*  Bank,  which  has  been  already  mentioned,  is  very 
similar  to  this  case.  There  was  iii  that  case  much  question 
whether  Whitworth  had  any  claim  or  not,  and  yet  the  Court 
granted  a  mandamus  for  the  appointment  of  arbitrators. 
The  question  which  the  arbitrators  would  have  to  deter- 
mine in  that  case,  was  similar  to  that  which  arises  here, 
namely,  whether  the  applicant  was  the  party  entitled  to 
receive  back  the  deposits.  [Liiiledak,  J.  Were  the  stew- 
ards who  paid  the  money  in  the  same  that  now  apply  f]  It 
is  not  so  stated. 

Lord  Den  MAN,  C.  J. — As  I  understand  the  fiicts,  the 
case  stands  thus:  There  is  a  benefit  club,  bearing  the  name 
of  "  The  Sons  of  CEconomy,"  which  in  its  corporate 
capacity  pays  in  certain  deposits  to  the  Witham  Savings* 
Bank.  Afterwards  the  society  splits  into  factions,  and  the 
officers  (who  now  claim)  are  expelled,  perhaps  by  illegal 
process.  Under  these  circumstances  they  claim  to  be  the 
officers  of  the  society,  and  in  that  capacity  they  require  a 
return  of  the  deposits.  The  bank  say ''no;  we  did  not 
receive  these  deposits  from  A.  and  B.  individually,  but 
from  the  club.    We  therefore  will  not  pay  except  to  officers 

(a)  2  Mann.  &  Ryl.  454;  8  Barn.  &  Cressw.  439. 
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whom  we  know  to  be  the  officers.'^    They  may  reasonably         1834. 
require  that  the  parties  shall  appear  legally  to  be  the.  repre^      ^^^v^^ 

mt  t         •  •  1  Tih&  KlN6 

sentatives  of  the  society.    That  not  havmg  been  shewn,  9. 

I  think  that  the  rule  must  be  discharged.  '^^  Trustees 

WiTHAM 

LiTTLEOALE,  J. — I  also  think  that  the  rule  must  be  ^qVm&^ 
discharged.  Who  are  the  depositors  i  It  appears  that  the 
deposits  were  made  in  the  names  of  the  stewards  of  **  The 
Sons  of  CEconomy."  By  the  act,  if  any  dispute  arises 
between  depositors  and  the  savings'  bank,  the  depositors 
may  require  to  have  the  matter  referred  to  arbitrators.  If  the 
applicants  represent  the  club,  they  are  entitled  to  have  an 
arbitrator  appointed.  Mr.  Richards  contends  that  they  do 
not  represent  the  club,  because  they  have  been  expelled 
uuder  49  Geo.  3,  c.  125.  That  is  answered  by  saying  that 
the  rules  were  not  inrolled,  and  that  therefore  the  magis* 
trates  had  no  power  to  expel.  I  am  satisfied  that  the 
magistrates  have  no  power  to  act  where  the  rules  are  not 
inrolled;  and  therefore  I  consider  the  stewards  as  still 
remaining  members  of  the  society  of  *'  The  Sons  of  CEco- 
nomy.**  Mr.  Knowles  contends,  that  if  a  number  of  per- 
sons, not  calling  themselves  a  friendly  society,  deposit,  they 
may  apply  for  an  arbitrator,  in  case  of  any  dispute.  I  agree 
that  they  may;  but  the  question  must  be,  do  the  applicants 
in  this  case  represent  those  persons  i  The  bank  ought  to 
be  satisfied  that  parties  who  apply  do  so  on  behalf  of  the 
depositors.  The  party  should  be  the  agent,  not  necessarily 
of  all,  but  of  the  majority.  If  an  action  be  brought,  all  the 
parties  claiming  must  join.  So  here,  it  must  appear  that 
the  persons  applying  have  the  authority  of  the  whole,  or  at 
least  of  such  a  majority  as  may  constitute  them  fair  repre- 
sentatives of  the  general  body.  I  asked  whether  the  stew- 
ards now  claiming  were  the  stewards  at  the  time  of  making 
the  deposits.  It  does  not  appear  that  they  were ;  and  the 
deposits  were  made  not  in  the  name  of  A.  and  B.  &c.  but 
in  the  name  of  the  whole  company. 
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1834.  Pattbson,  J. — I  think  this  a  clear  case.     Here  is  a 

The  KiHG     ^^^^  regularly  constituted,  and  a  deposit  is  made  in  it  on 
».  behalf  of  a  society  calling  itself  "  The  Sons  of  CEconomy." 

of  the  Then  the  question  arises,  whether  we  are  to  call  upon  the 
WiTHAM  bank  to  appoint  arbitrators  to  try  who  now  constitute  that 
Bank.  society  f  I  do  not  think  that  we  have  power  to  do  so. 
The  members  of  the  society  have  disputed  among  them- 
selves. Let  them  agree  amongst  themselves,  and  they 
will  then  have  no  difficulty  in  obtaining  payment  from 
the  bank. 

Williams,  J. — I  entirely  agree  with  the  rest  of  the 
Court.  It  appears  that  the  money  was  paid  in  by  a  certain 
clerk,  on  behalf  of  a  certain  society,  and  before  we  issue 
a  mandamus  to  compel  the  appointment  of  an  arbitrator, 
we  must  of  course  see  that  the  party  applying  has  a  right 
to  represent  that  society.  They  have  no  right  to  apply  as 
individuals. 

Rule  discharged,  with  costs. 


Plimmeb  t;.  Sells. 

It  is  compe-     CASE  for  negligence  against  the  bailee  of  a  gig,  with  a 
tolofer  agency  count  in  trover.    At  the  trial  before  Lord  Denman,  C.  J., 

in  a  wife,  to     at  the  London  sittings  after  Easter  term,  1832,  evidence  to 

accept  a  do-  , 

tice  with  re-     the  following  effect  was  given  : — 

Er^^tii^T'      ®°®  Whelpdale,  the  builder  of  the  gig,  had  sent  it  by  a 

action  in  her    labourer  to  the  care  of  the  defendant,  who  was  a  livery 

trede^  from  the  stable-keeper;  and  whilst  it  was  standing  on  the  defendant's 

circumstance    premises,  had  sold  it  to  the  plaintiflF  for  351.    After  the 

seen  twicein    ^^^^»  Whelpdale  went  to  the  defendant's  premises  for  the 

his  counting-    purpose  of  directing  a  transfer  of  the  gig,  in  pursuance  of 

ing  to' conduct  die  sale.    The  defendant  was  from  home,  but  his  wife  was 
his  business 

with  reference  to  the  transaction  in  question,  and  on  one  of  these  occasions  giving 
directions  to  the  foreman. 
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in  his  coundog-boase,  and  upoo  being  applied  to  by  Whelp*  iaS4. 
dale,  ordered  the  gig  to  be  brought  out,  which  M'as  accord- 
ingly done  by  the  defendant's  foreman,  who  was  in  the 
yard.  Wheipdale  then  directed  Mrs.  Selb  to  transfer  the 
gig  from  his  name  into  that  of  the  plaintiff's,  and  Mrs. 
Sells  then  wrote  something  in  the  counting-house.  It  was 
then  agreed  between  Mrs.  Sells  and  the  plaintiff  that 
2j.  6d.  a  week  should  be  charged  for  the  standing  of  the 
gig.  Immediately  before  the  action  was  commenced,  the 
clerk  to  the  plaintiff's  attorney  and  the  plaintiff  went  to 
demand  the  gig,  and  found  Mrs.  Sells  in  the  counting- 
house,  writing  in  the  books  of  account,  her  husband  being 
from  home.  The  clerk  told  her  that  he  was  come  for  the 
gig,  and  he  described  it  as  a  gig  left  there  by  Wheipdale. 
Mrs.  Sells  said  she  well  remembered  it ;  and  upon  being 
asked  to  refer  to  the  books  of  account,  she  did  so.  No 
entiy  of  the  transfer  being  found,  she  said  she  must  have 
written  the  transfer  on  a  piece  of  paper.  She  stated  that 
the  gig.  had  been  fetched  away  by  the  man  who  had  brought 
it,  and  this  was  confirmed  by  one  of  the  men  in  the  yard 
whom  she  called  for  the  purpose.  There  was  no  evidence 
of  the  wife's  acting  for  her  husband  in  any  other  instance. 
The  defendant  not  being  able  to  deliver  the  gig  to  the 
plaintiff,  the  present  action  was  brought.  It  was  objected 
that  what  Mrs.  Sells  said  or  did  was  not  evidence  against 
the  defendant*  so  as  to  charge  him  with  notice  of  the  trans- 
fer, without  other  proof  that  she  was  his  agent ;  but  the  Lord 
Chief  Justice  received  the  evidence,  and  told  the  jury  that 
he  thought  that  the  circumstances  shewed  that  the  wife  was 
acting  for  her  husband,  and  that  if  they  were  satisfied  that 
such  was  the  fact,  they  ought  to  find  for  the  plaintiff.  The 
jury  found  a  verdict  for  the  plaintiff,  damages  3a/.  In  the 
ibllowiBg  Trinity  term,  Campbell,  S.G.,  pursuant  ta  leave 
given  at  the  trial,  moved  for  a  rule  nisi  for  a  nonsuit,  or  a 
new  tool,  which  was  granted. 

Piatt  shewed  cause,  and  contended  that  the  circum- 
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1834.  stances  of  the  wife's  being  in  the  defendant's  counting- 
house  in  his  absence,  acting  for  him,  and  being  obeyed  by 
his  foreman,  were,  without  evidence  of  a  direct  authority, 
or  of  her  having  acted  as  her  husband's  agent  in  other 
instances,  sufficient  evidence  of  agency  to  go  to  the  jury. 

Campbeltf  A.  G.,  and  JP.  Kelly,  contrd,  contended  that 
the  act  of  the  wife  was  not  evidence  against  her  husband 
without  proof  of  general  agency ;  that  it  was  an  established 
rule  that  an  authority  is  not  to  be  inferred  from  the  inter- 
ference of  the  alleged  agent  in  the  very  transaction  in  respect 
of  which  an  agency  is  contended  for;  and  that  in  this 
case,  the  circumstance  of  the  wife's  being  found,  appearing 
to  transact  business,  in  her  husband's  counting-house,  was 
not  a  fact  to  go  to  the  jury  as  evidence  of  authority. 

Lord  Den  MAN,  C.J. — I  think  there  was  very  proper 
evidence  to  go  to  the  jury.  A  very  large  portion  of  the 
business  of  tradesmen  is  transacted  by  their  wives.  The 
wife,  in  this  instance,  is  found  on  the  premises,  and  is  seen 
on  one  or  two  occasions  apparently  transacting  the  business 
of  the  husband.  It  is  not  unreasonable  to  say  that  the  hus* 
band  must  have  known  what  was  going  forward.  The 
foreman  was  on  one  occasion  present,  and  obeyed  the  di- 
rections of  the  wife.  It  appears  to  me,  from  the  nature  of 
things,  to  be  strong  evidence ;  stronger  than,  I  believe,  it 
appears  to  the  rest  of  the  Court  to  be. 

Little  DALE,  J. — I  think  there  was  evidence  to  go  to 
the  jury,  but  that  it  was  slight 

Parke,  J. — This  is  not  a  special  contract  made  by  the 
wife,  but  she  simply  receives  a  communication.  There  was 
evidence  that  she  had  authority  from  her  husband  to  some 
extent.  Her  being  in  the  counting-house,  and  writing 
there,  is  an  appearing  to  transact  her  husband's  business. 
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It  is  a  slight  circumstance  ;  but  the  question  is,  whether  it        1634. 
is  any  evidence  at  all  for  the  jury. 

Patteson,  J. — I  am  not  prepared  to  go  the  length  of 
saying  that  the  wife  was  the  agent  of  the  husband  for  the 
making  of  a  contract  in  respect  of  the  gig.  She  was,  how- 
ever, her  husband's  agent  for  the  purpose  of  receiving 
communications  respecting  the  business,  and  therefore  his 
agent  for  the  purpose  of  this  action. 

Rule  discharged. 


The  Kino  r.  The  Churchwardens  of  St.  Pancras. 

A  Rule  nisi  had  been  obtained  by  Sir  James  Scarlett,  ^  |^^|  ^^3^^- 

calling  upon  the  defendants  to  shew  cause  why  a  writ  of  ^cts  directs, 

mandamus  should  not  issue  directed  to  them,  commanding  shall  take  an 

them  to  assemble  the  parishioners  in  manner  directed  by  ^^i.^'^^^?' V*?®^ 

.    *^  -^    will  faithfully 

1  &  2  Will,  4,  c.  60,  m  order  to  elect  a  vestry  and  auditors  execute  the 

of  accounts  for  the  parish.     The  facts  as  stated  upon  the  fn^th*^^***®^ 

affidavits  appeared  to  be  as  follows : —  vestrymen  ap- 

By  a  local  act  of  59  Geo.  3,  c.  xxxix.  191  persons  and  suanwof  that 

act,  and  that 
tbej^   are  duly   qualified  according  to   the  rate  of  qualification  thereby  prescribed. 
By  a  public  vestry  act  che  constitution  of  the  vestry  is  changed.     Vestrymen  elected 
under  the  new  act  cannot  be  required  to  take  the  oath  prescribed  by  the  former  act. 

In  parishes  which  have  adopted  the  vestry  act  of  ]  &  2  WUL  4,  c.  60,  the  number  of 
restrymen  to  be  lotted  out  at  the  first  election  of  vestrymen  under  that  act  is  one-third 
of  those  vestrymen  who  at  the  time  of  the  election  were  in  actual  existence,  and  not 
one-third  of  a  complete  vestry,  nor  one-third  of  a  complete  vestry,  deducting  from  such 
third  the  number  of  the  vacancies. 

In  parishes  within  the  metropolitan  police  district  or  the  city  of  London,  or  in 
which  the  rated  householders  exceed  SOOO,  persons  to  be  eligible  as  vestrymen,  and  to 
be  capable  of  acting  as  such  within  1  &  2  Will,  2,  c.  60,  must  be  resident  householders 
rated  upon  a  rental  of  40/.;  but  it  is  not  necessary  that  such  rating  should  be  in  respect 
of  property  in  their  own  occupation. 

So,  as  to  eligibility  in  parishes  not  being  within  the  metropolitan  police  district  or  the 
city  of  London. 

So,  as  to  capacity  to  act  as  vestrymen  in  such  parishes,  semble. 

A  parish  is  not  <<  divided  into  districts  for  ecclesiastical  or  other  purposes*' 
within  sect.  22  of  1  &  2  Will.  4,  c.  60,  where  a  small  portion  of  the  parish  is  annexed 
to  a  chapelry  created  in  an  adjoining  parish,  or  where  the  parish  has  been,  for  the  con- 
venience of  collecting  the  poor-rates,  divided  into  four  districts,  which  districts  have 
been  adopted  by  the  retummg  officer  of  a  borough  (within  which  the  parish  is  situated) 
for  the  purpose  of  taking  the  poll  at  an  election  for  members  of  parliament. 
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18S4.        their  successors  were  appointed  vestrymen  of  the  parish  of 

^^^^^^       St.  PancraSy  and  were  constituted  a  select  vestry. 

y^  Sect.  8  gave  power  to  elect  new  vestrymen,  to  fill  up 

The  Church-   vacancies,  and  provided  diat  tlie  number  of  vestrymen,  in- 
wardens  of  .  . 

St.  Pancras.  eluding  toe  vicar  and  dutrchwardens,  snomd  never  exceed 

Sect.  11  required  that  vestrymen,  before  they  acted, 
should  take  an  oath  to  the  following  effect :— '^  I,  A.  B.  do 
swear,  that  I  will  faithfully  execute  the  several  powers  re^ 
posed  in  me  as  a  vestryman  of  St.  Pancras,  appointed  m 
pursuance  of  an  act  of  59  Geo,  3,  intituled,  &c.  by  virtue 
of  the  said  act  or  otherwise,  and  that  I  am  qualified  to  act 
as  a  vestryman  of  the  said  parish  appointed  in  pursuance 
of  the  said  act,  according  to  the  rate  of  qualification  by  the 
said  act  prescribed." 

By  1  8c  2  Will.  4,  c.60,  «^for  the  better  regulation  of 
vestries  and  for  the  appointment  of  auditors  of  accounts 
in  certain  parishes  of  England  and  Wales,''  it  was  by  the 
1st  section  enacted,  that  that  act  and  its  provisions  should 
apply  to  and  might  be  adopted  by  any  parish  in  England 
and  Wales. 

By  sect.  22,  which  regulated  the  mode  of  electing  vestry* 
men  and  auditors  of  accounts,  in  parishes  adopting  that 
act,  it  was  provided,  that  when  by  reason  of  the  populous- 
ness  of  any  parish  it  should  have  been  or  should  be  divided 
into  districts  for  ecclesiastical  or  other  purposes,  the  votes 
(where  a  ballot  had  been  demanded)  should  be  taken  in 
some  convenient  place  in  each  of  the  several  districts. 

Sect.  23  enacted,  that  vestries  elected  under  that  act 
should,  when  the  act  should  come  into  full  effect,  consist  of 
certain  specified  numbers  of  resident  householders,  accord- 
ing to  the  number  of  the  rated  householders  in  the  parish, 
provided  that  the  number  should  never  exceed  120(a), 
exclusive  of  the  rector  and  churchwardens,  who  were  to  be 

(4)  Which,  according  to  the  scale  rishes  in  which   there  are   more 

of  proportions  given  by  the  act,  than  9000  rated  householders,  as 

would   be   the  number  of  which  is  the  case  with  the  parish  of  St. 

the  vestry  ought  to  consist  in  pa-  Pnncras. 
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ex  officio  members  of  the  vestry;  and  provided,  thai  when        1834. 
in  any  parish  a  greater  number  of  vestrymen  than  the  pro-     J^IJP^^ 
portions  given  by  the  act  would  amount  to,  have  been  given  v. 

by  special  acts  of  parliament,  the  number  should  remain  as   The  Church- 
before.  St.  Pakcras. 

Seet.  24  enacted,  that  at  the  first  election  for  vestrymen 
after  the  adoption  of  that  act  in  any  parish,  one-third  of  the 
then  existing  vestry,  or  the  nearest  number  thereto,  but  not 
exceeding  the  same,  should  retire  from  office^  (such,  portion 
to  be  determined  by  lot,)  and  that  the  parishioners  should 
elect  a  number  of  vestrymen  equal  to  one-third  of  the 
vestry ;  and  that  on  the  next  annual  election  one-half,  or  as 
near  one-half  as  might  be,  of  the  remainder  of  the  first 
vestry,  in  the  same  manner,  should  be  lotted  out,  and  that 
the  parishioners  should  again  elect  a  number  of  vestrymen 
equal  to  one-third  of  the  vestry;  and  that  on  the  third  an- 
nual election  the  last  remaining  portion  of  the  vestry  as 
aforesaid  should  retire  from  office,  and  the  parishioners  should 
elect  vestrymen  in  like  manner  and  number  as  before,  so  as 
to  fill  up  the  vestry  to  the  exact  number  of  vestrymen  pre- 
scribed by  that  act. 

Sect.  26  enacted,  that  the  vestry  elected  under  that  act  in 

any  parish  not  within  the  metropolitan  police  district  or  the 

city   of  London,  should  consist  of  resident  householders 

rated  or  assessed  to  the  relief  of  the  poor  of  such  parish, 

upon  a  rental  of  not  less  than  10/. ;  and  that  no  person 

should  be  capable  of  acting  as  one  of  the  said  vestry,  unless 

he  should  be  the  occupier  of  a  house,  lands,  tenements,  or 

hereditaments,  rated  or  assessed  upon  the  afore-mentioned 

amount  of  a  rental  within  the  parish  for  which  he  is  to 

serve.     Proviso,  that  if  the  parish  adopting  that  act  should 

be  within  the  metropolitan  police  district,  or  the  city  of 

London,    or  if  the  resident   householders  therein  should 

amount  to  more  than  300Q,  then  the  vestry  elected  under  that 

act  should  consist  of  resident  householders  rated  or  assessed 

to  the  relief  of  the  poor  of  such  parish  upon  a  rental  of 

not  less  than  40/.  per  annum. 


428 


CASES  IN  THE  KINGS  BENCH, 


1834.  26th   May,  1832.     The  parish   of  St.  Pancras   having 

The  King     ^'^^P*^^  ^^^  ^^t  of  1  &  2  IVill,  4^  c.  60,  a  meeting  was  held 
V'  for  the  election   of  vestrymen   and   auditors   of  account, 

wardens'of"  ^^^  vestry  at  that  time  consisted  of  105  vestrymen,  besides 
St.  Pancras.  the  vicar  and  two  churchwardens,  there  being  fourteen  va- 
cancies. Thirty-five  vestrymen,  being  one-third  of  the  then 
existing  vestrymen,  were  lotted  out,  leaving  a  remainder  of 
seventy^  and  40  resident  householders  were  chosen  by 
a  ballot,  taken  in  the  vestry-room  of  the  parish,  which  is 
situate  in  what  is  called  the  South  Division  of  the  parish. 
The  whole  parish  is  rated  in  one  entire  rate,  but  is,  for  the 
convenience  of  collecting  the  poor-rates,  divided  injto  four 
divisions,  called  the  North,  South,  East,  and  West  Divi- 
sions. These  divisions  of  the  parish  were  adopted  for  the 
purpose  of  taking  the  poll,  at  an  election  which  had  taken 
place  for  the  borough  of  St.  Marylebone,  but  might  at 
any  time  be  varied  by  the  vestry.  Some  of  the  40  new 
vestrymen  were  not  rated  in  respect  of  an  occupation 
by  themselves  of  premises,  the  rental  of  which  amounted  to 
40/. ;  but  these,  with  one  exception,  were  rated  in  a  greater 
total  amount  in  respect  of  the  premises  in  their  own  occu- 
pation, together  with  others  belonging  to  them,  but  not  oc- 
cupied by  themselves,  and  had  paid  the  rates  also  to  a  larger 
amount.  One  of  these  new  vestrymen  was  not  rated  until 
after  he  had  begun  to  act  as  a  vestryman,  and  another  of 
them  had  never  been  rated  at  all.  None  of  the  40  new 
vestrymen  have  taken  the  oath  prescribed  by  59  Geo.  5. 
c.  xxxix. 

In  May,  1833,  another  meeting  for  the  election  of  vestry- 
men and  auditors  of  account  was  held,  and  on  that  occasion 
the  same  mode  of  calculating  the  number  of  vestrymen  to  be 
lotted  out  was  adopted  as  had  been  used  before,  that  is  to  say, 
one-half  of  those  that  then  existed  of  the  seventy  who  had 
remained  on  the  occasion  of  the  former  election.  A  ballot 
for  the  election  of  new  vestrymen  was  taken  in  the  same 
manner  as  before,  and  40  resident  householders  were 
elected.     Of  these  some  were  circumstanced  in  a  similar 
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maDDer  as  to  the  amount  at  which  they  were  rated,  as  those  1334/ 

mentioDed  in  relation  to  the  former  election ;  and,  as  be*  ^»-^N/-^i/ 

fore,  none  of  them  have  taken  the  oath  prescribed  by  59  9. 

Geo.  3.  A  part  of  the  parish  of  St.  Pancras,  at  the  northern  The  Church- 
,.   .   .  ,       ,        .  ^  F»-  I  lit  wardens  of 

extremity  adjomuig  the  hamlet  of  Highgate,  had   been  a  St.Pamckas. 

short  time  previous  to  the  last-mentioned  ballot  attached  to 
a  chapelry,  which  was  then  formed  in  Highgate  of  part  of 
the  parish  of  Homsey,  used  for  and  in  connection  with 
that  parish;  but  this  district  did  not  form  an  ecclesiastical 
district  or  division  of  the  parish  of  St.  Pancras,  but  was 
separate  and  distinct  from  it*  These  two  elections  were 
objected  to  on  the  part  of  the  person  applying  for  the  rule, 
and  the  grounds  of  objection  as  set  out  in  the  affidavits^ 
upon  which  the  rule  nisi  was  granted,  were  these : — first, 
that  the  number  to  be  lotted  was  calculated  upon  a  wrong 
principle ;  that  the  number  lotted  out  on  the  first  election 
should  have  been  40,  (as  being  the  number  nearest  to  one- 
third  (cr)  of  1 19i)  reduced  by  the  number  of  vacancies;  ac- 
cording to  which  rule  the  number  then  lotted  out  should 
have  been  26  instead  of  35  ;  and  that  on  the  second  elec- 
tion the  number  lotted  out  should  have  been  the  half  of  70, 
the  half  to  be  reduced  by  the  number  of  vacancies ;  se- 
condly, that  on  both  occasions  the  poll  was  taken  in  only 
one  of  the  four  districts ;  thirdly,  that  some  of  the  persons 
elected  on  both  occasions  were  not  duly  qualified,  as  not 
being  rated  at  a  rental  amounting  to  40/.  in  respect  of  pre- 
mises occupied  by  themselves;  fourthly,  that  the  new  ves- 
trymen elected  on  both  occasions  had  acted  without  having 
previously  taken  or  subscribed  the  oath  prescribed  by  59 
Geo^  3,  c.  xxxix.  The  fifth  objection  was  to  the  second 
election  only,  and  was>  that  the  poll  was  taken  in  only  one 
of  the  ecclesiastical  districts  of  the  parish,  the  parish  being 
a  populous  parish,  and  divided  into  two  districts  for  eccle- 
siastical purposes. 


(a)  39  would  appear  to  be  the  number  nearest  to  and  not  exceeding 
a  third  of  119. 

VOL.  III.  O   G 


The  King 

V, 
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1834.  F.  Pollock^  Blackbume,  and  Adolpkus  shewed  cause. 

The  mode  adopted  of  ascertaining  the  number  of  vestry- 
men to  be  lotted  out  was  correct.     The  act  does  not  say 

The  Church-    ^j^^^  one-third  of  those  persons  who  ought  to  constitute  the 

wardens  of  . 

St.  Pancras.   vestry  shall  be  lotted  out,  but  one-third  of  the  then  existing 

First  point :       vestry. 

be  lotted  out.        H*  This  parish  comes  within  the  latter  part  of  the  '26th 
Second  point :  section  of  the  Vestry  Act,  and  therefore  the  qualification  of 
^•"vesiryraen.    **®®  vestrymen   must  consist  in   their  being    "  resident 
householders  rated  or  assessed  to  the  relief  of  the  poor, 
upon  a  rental  of  not  less  than  40/.  per  annum."    These 
terms  are  satisfied  if  the  party  reside  in  one  house  assessed 
at   10/.  a  year,  and  be  assessed  as  landlord  at  30/.  a  year 
for  other  houses.     Granting  that  one  or  two  persons  were 
not  properly  elected,  that  circumstance  will  not  render  the 
whole  election  void. 
Thiid  point :         HI*  There  is  no  such  division  of  the  parish  as  is  contem- 
Place  of  poll,  plated  by  the  act.     There  is  an  entire  rate  for  the  whole 
parish ;  paupers  are  not  removed  from  one  district  to  the 
other.     The  division  is  merely  for  the  convenience  of  the 
collectors  of  the  poor-rates.     They  may  be  varied  at  plea- 
sure by  the  vestry,  and  have  been  altered  from  time  to  time. 
Nor  is  there  any  ecclesiastical  division  of  the  parish.     The 
attaching  of  part  of  the  parish  of  St.  Pancras  to  the  cha- 
pelry  of  Homsey,  is  a  matter  entirely  between  the  impro- 
priator of  the  living  and  the  incumbent. 
Fourth  point :       IV.  Where  by  the  common  law  there  is  no  authority  to 
tok**^^**^°  th    ®<*"^*""*®''  *  particular  oath,  but  the  power  is  given  by  sta- 
tute, its  form  cannot  be  varied.     The  oath  is  an  oath  of 
office,  and  no  intendment  will   be  made  in  favour  of  it. 
The  absurdity  of  requiring  the  oath  to  be  taken  in  the  form 
directed  by  the  act  at  the  present  time,  when  the  local  act 
is  no  longer  in  operation,  is  evident. 

First  point:  Sir  J^mes  Scarlett,  cofiirk.     1.  The  number  of  vestry- 

men to  be  lotted  out  should  have  been  40,  as  being  the 
nearest  number  to  one-third  of  1 19^  and  from  that  number 
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of  40  the  number  of  vacancies  should  have  b^en  deducted.         1834. 

The  clause  in  the  Vestry  Act  makes  a  distinction  between     j!^^ 

T"®  Kino 
"  the  vestry"  and  "  vestrymen."   '*  The  then  existing  vestry,"  «. 

(of  which  one-third  is  to  be  taken,)  is  meant  to  be  under*  ^L^enT^f" 
stood  as  comprising  ihefull  number  of  vestrymen  of  which  St.Panc&as. 
it  ought  to  consist,  according  to  the  local  act.  It  seems  to 
be  reasonable,  in  conducting  the  election,  to  consider  the 
vestrymen  who  have  died  since  the  last  election,  or  h{(ve 
otherwise  vacated  the  office,  as  already  lotted  out,  and 
consequently  to  deduct  their  number  from  the  number  thiit 
would  otherwise  have  to  be  lotted  out, 

II.  As  to  the  qualification  of  vestrymen,  it  seems  to  be  Second  point. 
admitted,  that  as  to  pi^rishes  not  within  thi^  metropolitan 
district,  a  vestryman  must  be  the  occupier  of  a  bouse  for 
which  he  is  rated  at  the  amount  prescribed.  The  questioq, 
then,  is,  whether  the  legislature  intended  that  there  should 
be  a  different  qualification,  except  as  to  the  amount  of  the 
rental  to  be  rated,  within  the  metropolitan  police  district,  the 
city  of  London,  and  the  larger  parishes.  There  seems  to  be 
no  reason  to  suppose  that  any  other  distinction  was  intended. 
That  part  of  the  clause  respecting  parishes  within  the  me- 
tropolitan police  district,  &c.  is  introduced  in  the  form  of 
a  proviso,  and  the  language  of  it  is  the  same  as  that  part  of 
the  section  which  describes  the  qualification  necessary  for 
vestrymen  ekcted  under  that  act.  In  each  case  the  vestry 
is  to  consist  of  resident  householders  rated  to  the  relief  of 
the  poor^  The  expression  *'  resident  householders  rated," 
18  explained  by  reference  to  the  second  branch  of  the 
section,  in  which  it  is  said,  that  ''  no  person  shall  be  ca- 
pable of  acting  as  one  of  the  said  vestry,  unless  he  shall  \^e 
the  occupier  of  a  house,  lands,  tenements,  or  hereditatnetUs 
rated  or  assessed  upon  the  afore-mentioned  amount  of 
rental  within  the  parish  for  which  he  is  to  serve."  The 
proper  way  of  construing  this  is,  to  say  that  the  party  must 
be  the  occupier  of  a  house,  &c.  rated,  and  not  an  occupier 
rated.  [Parke,  3.  The  act  does  not  say  that  no  person 
shall  be  capable  of  acting,  unless  be  be  rated  in  respect  of 

G   G   2 
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18S4.        the  house,  S^c.  which  he  occupies.    The  words  "  rated  and 
assessed/'  as  they  stand  in  the  clause,  may  be  taken  to  re- 


late to  ''occupiers/'  and  then  the  whole 


section  will  be 
be 


The  Kino 

The  Church-   uniform :  whereas  if  the  words    **  rated  and  assessed** 

wardens  of  .  r     i_ 

St.  Pancbas.  taken  in  connection  with  '' house/' &c.y  this  part  of  the 

Section  will  be  incongruous  with  the  former  part,  where  it  is 

said   that  the  vestry  is  to  consist  of  householders  ratedJ] 

The  last  antecedent  to  «  rated/'  &c.  is  *'  house/'  &c.,  and 

not  '*  occupier."   In  order  to  make  the  words  "  rated/'  &c. 

apply  to  the  person  and  not  to  the  thing,  the  clause  must 

be  construed  as  if  it  were  **  rated  occupiers  of  a  house/' 

&c.     But  taking  the  expression  *^  resident  householder  ratetf* 

at  so  much  per  annum,  that,  in  its  common  acceptation, 

implies  that  the  householder  is  to  be  rated  in  respect  of  the 

bouse  in  which  he  resides. 

III.  As  to  the  place  of  election.  The  parish  is  divided 
into  four  districts  for  some  parochial  purposes,  and  at  elec- 
tions for  members  of  parliament  the  poll  is  taken  in  those 
four  districts.  [Parke,].  The  divisions  for  those  purposes 
may  be  varied.]  There  is  also  an  ecclesiastical  division,  and 
the  act  is  imperative. 

IV.  The  oath  cannot  be  taken  in  the  exact  words  of  the 
local  act,  but  it  ought  to  be  taken  now  by  the  vestrymen, 
for  the  faithful  discharge  of  their  duties  under  the  present 
act. 


Third  point. 


Fourth  point. 


Fourth  point.  LiTTLEDALE,  J.(a). — It  is  objected  that  the  vestrymen 
elected  have  not  taken  the  oath  prescribed  by  the  59  Geo.  3, 
c.  39,  8.  11 ;  the  form  of  which  is  as  follows :  [his  Lord- 
ship here  read  the  oath,  the  material  parts  of  which  are 
set  out  ante,  p.  426,  and  then  proceeded  thus] :  I  must 
own  that  this  oath  appears  to  me  wholly  inapplicable  to  the 
case  of  a  vestryman  elected  under  1  &  2  Will.  4.  The 
oath  is,  that  the  party  taking  it  will  faithfully  perform  the 
duties  imposed  on  him  by  the  59th  Geo.  3,  and  that  he  is 

(«)  Lord  Dcnman,  C.  J.,  having  when  at  the  bar  advised  upon  the  case, 
left  the  Court  during  the  argument. 
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qualified  to  act  as  a  vestryman  of  the  parish*  appointed  in         t884. 
pursuance  of  the  said  act,  according  to  the  rate  of  qualifi-     ^^C^ 
cation  by  the  act  prescribed.   An  oath  cannot  in  this  manner  v. 

be  transferred  from  one  act  of  parliament  to  another.     I  '^^J'^^'^^r"  ' 
should  say  that  it  is  not  only  unnecessary  for  a  vestryman  to    St.  Pancras. 
take  this  oath,  but  that  it  would  be  highly  improper  in  him 
to  do  so. 

Another  objection,  which  is  the  most  material,  is  as  to  Second  point. 
the  qualification  of  the  vestrymen.  It  appears  to  me  suffi- 
cient if  the  vestryman  be  a  householder,  and  is  rated  to  the 
poor  upon  a  rental  of  40/.  per  annum,  and  that  it  is  not 
necessary  that  he  should  be  rated  in  respect  of  his  own 
occupation.  Therefore  if  he  be  rated  as  landlord  to  the 
vhole  amount  of  the  40/.  he  would  be  eligible.  It  may 
be  said  that  the  part  of  the  section,  as  to  vestrymen  acting, 
was  intended  to  be  embodied  in  the  proviso  as  to  parishes 
within  the  metropolitan  police  district,  and  certainly  one 
would  suppose  that  it  was  intended  that  the  nature  of  the 
qualification  should  be  the  same  in  town  as  in  the  country. 
I  do  not|  however,  see  how  we  are  to  apply  this  second 
branch  of  the  section  to  the  metropolitan  parishes,  and 
therefore  I  think  it  not  necessary  to  express  any  opinion 
as  to  the  construction  proper  to  be  put  upon  the  language 
of  it.  There  is  another  question  with  regard  to  those  who 
had  at  the  time  of  the  election  no  qualification,  but  have 
been  rated  subsequently.  A  qualification  acquired  subse- 
quently will  be  of  no  avail ;  the  party  should  be  qualified 
at  the  time  of  the  election. 

Then  as  to  the  number  to  go  out  of  office  by  lot ;  the  p^^^  ^\^i^ 
24th  section  of  1  8c  2  Will,  4,  provides,  that  at  the  first 
election  for  vestrymen  after  the  adoption  of  this  act,  in  any 
parish,  one  third  of  the  then  existing  vestry,  or  the  nearest 
number  thereto,  but  not  exceeding  the  same,  shall  retire 
from  office,  such  portion  to  be  determined  by  lot.  It 
18  said  that  in  this  section  a  distinction  is  made  between 
vestry  and  vestrymen,  and  that  the  former  means  the  aggre- 
gate body  of  which  the  vestry  ought  to  be  composed.     I 
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1834.  think  it  means  those  vestrymen  who  are  actually  alive  at  the 

—,    ^  time  the  election  takes  place. 

V.  Then  as  to  the  alleged  divisions  of  the  parish.  There  is  no 

warSns^"  recognized  division  of  the  parish  except  that  part  which  is  an- 

St.  Pamcras.  nexed  to  the  chapelry  of  Homsey,  and  that  is  not  a  district  of 

Third  point,  the  parish.  The  other  divisions  are  not  recognized  divisions. 

The  same  authority  which  created  them  might  alter  them. 

PARKBy  J. — This  is  an  application  for  a  mandamus  to  the 
churchwardens  of  St.Pancras  to  assemble  the  parishioners 
to  elect  a  vestry  and  auditors  of  accounts  for  the  parish. 
Second  point.  The  grounds  of  the  application  are  four.  First,  it  is  said 
that  some  of  the  persons  who  were  elected  vestrymen  had 
not  a  sufficient  qualification.  I  have  no  doubt  of  the  con* 
struction  whi<^h  we  are  bound  in  law  to  put  upon  this  sta- 
tute. It  is  by  no  means  improbable  that  it  was  the  intention 
of  the  framer  of  this  act,  that  persons  should  not  be  qua- 
lified unless  they  were  householders  occupying  premises, 
for  which  they  were  assessed  at  40/.  per  annum ;  but  in 
construing  a  statute  the  express  words  must  always  be 
looked  at ;  and  the  rule  is,  that  we  are  to  collect  the  sense 
of  the  legislature  from  the  language  which  they  have  em- 
ployed, according  to  its  grammatical  sense,  unless  that 
would  lead  to  some  manifest  absurdity.  I  think  that,  upon 
the  language  of  the  26th  section,  if  a  resident  householder 
is  rated  at  40/.  a  year,  in  respect  of  any  premises,  he  is 
eligible,  and  that  it  is  not  necessary  that  he  should  be  rated 
in  respect  of  the  subject  of  his  own  occupation.  This  is 
the  26th  section :  [his  Lordship  here  read  the  26th  section, 
which  is  set  out,  antef  p.  427|  and  then  proceeded  :]  There 
is  no  expression  in  this  section  requiring  that  the  party 
shall  be  rated  in  respect  of  premises  in  his  awn  occupation. 
If  it  had  been  so  intended,  we  must  suppose  that  it  would 
have  been  introduced.  I  cannot  adopt  the  construction 
which  Sir  J*  Scarlett  has  endeavoured  to  put  upon  the 
words  **  occupier  of  a  house,  8cc.  rated  or  assessed  upon  the 
afore-raentioned  rental."     I  think  the  true  construction  is. 
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that  th^  occupier,  and  not  the  house,  is  to  be  rated ;  and 

this  construction  makes  the  whole  of  the  clause  uniform  in     _.    ,, 

.  .  The  Kino 

its  provisions.     If  some  persons  were  improperly  elected  v. 

who  were  not  qualified^    it  is  clear  that    the  mandamus   ^ardcns'of 
ought  to  go  to  fill  up  the  vacancies,  but  the  election  would  St.  Pamcras. 
not  for  that  reason  be  altogether  void.     The  conseqviences 
would  be  very  serious  if  it  were  so. 

Another  objection  is,  that  an  improper  number  of  vestry-  First  point. 
men  has  been  lotted  out  of  the  old  vestry.  The  24th 
section  provides,  that  as  the  first  election  for  vestrymen 
after  the  adoption  of  this  act^  in  any  parish,  one  third  of 
the  then  existing  vestry,  or  the  nearest  number  thereto, 
but  not  exceeding  the  same,  shall  retire  from  office  (such 
portion  to  be  determined  by  lot.)  In  the  parish  of  St.  Pan- 
eras,  at  the  time  of  the  adoption  of  the  act,  the  vestry, 
when  full,  consisted  of  1 19*  Fourteen  had  died,  so  that  the 
vestry  was  not  complete.  Three  constructions  may  be  put 
on  this  section  :  1.  That  from  forty  the  fourteen  vacancies 
should  be  deducted,  aud  twenty-six  should  be  lotted;  which 
construction,  it  is,  I  think,  impossible  to  support.  A 
second  is,  that  forty  should  be  lotted  out ;  but  this  would 
be  unreasonable,  for  if  by  deaths  the  number  had  been 
reduced  to  forty,  the  whole  would  have  had  to  go  out  at 
once.  A  third  construction  is,  that  one  third  of  the  exist- 
ing vestrymen  are  to  retire,  and  this,  which  is  the  con- 
struction that  has  been  adopted  at  the  elections  in  question, 
is,  I  think,  the  proper  construction. 

Another  objection  is,  that  the  vestrymen  have  not  taken  Foarth  poinL 
the  oath  required  by  the  local  act.    That  objection  is  dis- 
posed of  by  saying,  that  the  oath  is  of  necessity  no  louger 
applicable. 

The  remaining  objection  is,  that  by  22d  section  the  poll  Third  point, 
ought  not  to  have  been  confined  to  one  place.  But  the 
division  of  the  parish  of  St.  Pancras  into  the  four  districts 
which  have  been  mentioned,  is  only  for  the  convenience  of 
the  collectors  of  the  poor-rates.  It  is  then  said,  that  the 
parish  is  divided  into  two  ecclesiastical  districts,  there  having 
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been  an  annexation  of  a  portion  of  the  parish  to  the  cfaa- 
pelry  of  Hornsey.  But  this  is  no  division  of  the  parish. 
A  small  portion  is  taken  away  for  a  particular  purpose.  I 
am  of  opinion,  therefore,  that  the  poll  was  rightly  taken, 
and  that  upon  the  whole  the  mandamus  should  not  be 
issued. 


Patteson,  J. — I  am  of  opinion  also  that  this  rule 
should  be  discharged,  but  I  think  it  unnecessary  to  go  at 
length  through  all  the  objections  which  have  been  made  to 
the  goodness  of  the  elections. 

Second  point.  With  respect  to  the  question  of -qualification  I  have  some 
difficulty,  on  account  of  the  difference  of  the  language 
used  in  various  parts  of  tlie  same  clause.  When  different 
terms  are  used  in  the  same  act,  it  is  natural  to  suppose 
that  the  legislature  intended  to  express  a  different  meaning 
by  each  expression.  I  have  great  doubts  whether  the 
framer  of  the  act  did  not  apply  the  words,  rated  and  as- 
sessed, in  the  second  branch  of  the  first  part  of  the  clause, 
to  the  words  "  house,  lands,  tenements,  or  hereditaments," 
and  not  to  *'  occupier  ;*'  but  this  is  immaterial  to  the  pre- 
sent question,  as  that  part  of  the  clause  does  not  relate 
to  parishes  in  the  metropolitan  district.  With  respect 
to  those  persons  who  were  not  rated  at  the  proper  amount 
at  the  time  of  the  election,  a  mandamus  might  be  issued  to 
fill  up  their  places,  but  a  completely  new  election  cannot 
for  that  reason  be  had. 

Fourth  point.  With  regard  to  the  oath.  It  is  an  impossibility  for  any 
one  to  take  it. 

First  point.  I'he  proper  number  was  lotted  off  at  the  election.     It  is 

unnecessary  that  I  should  say  more  on  that  subject. 

Third  point.  The  objection,  as  to  the  division  of  the  parish,  is  an- 

swered by  denying  that  such  is  the  fact  within  the  meaning 
of  the  statute. 

Rule  discharged. 
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Ex  parte  King. 

Jti.  IN  DAI  ARCH    had   obtained    a   rule,   calling    upan  a  Court  has 

Messrs.  Joseph  Allen  Higgins  and  Robert  Higgim,  and  "^^j^'^k  *^  {^^n 

Messrs.  Matthew  Elgie  and  Thonuis  Elgie,  to  shew  cause  of  an  attorney 

why  their  several  bills  of  costs  against  William  King,  de-  u^iegg^^ap^ 

livered  to  and  paid  by  Messrs.  Bedford  and  Tidcock,  his  pear  that  some 

attorneys,  according  to  their  undertaking,  should  not  be  business  was 

referred  to  the  master  to  be  taxed.     Messrs.  Hisgins  and  i®"®  *"  ^^®  , 
--_,.,  ,     ,  .®®  Court  to  which 

Messrs.  £lgie,  who  were  attorneys,  had  respectively  been  application  for 

employed  by  King  to  effect  some  mortgages  on  his  pro-  ^"^  o™*"  ** 
perty,  and  for  this  business  became  indebted  to  them.  In 
each  of  the  bills  of  costs  there  was  a  charge  ''  for  preparing 
and  ingrossing  a  warrant  of  attorney  as  a  collateral  secu- 
rity/' but  it  did  not  appear  either  from  the  bills  of  costs  or 
from  the  affidavits  filed  in  support  of  the  rule,  in  what 
Court  the  warrant  authorized  the  entering  up  judgment. 
Messrs.  Bedford  and  Tidcock  were  subsequently  employed 
by  King  as  his  attorneys,  and  in  that  capacity  gave  Messrs. 
Higgins  and  Messrs.  Elgies  an  undertaking  to  pay  these 
bills.  An  action  having  commenced  upon  this  undertaking 
the  amount  of  the  bills  was  paid.  King  then  obtained 
the  above  rule  nisi,  against  which 

Watson  now  showed  cause.  The  charge  for  preparing 
the  warrant  of  attorney  is  not  a  taxable  item.  But  there  is 
a  prelioiinary  objection  which  will  dispose  of  the  case. 
It  does  not  appear  that  this  was  a  warrant  of  attorney  to 
confess  Judgment,  still  less  that  it  was  a  warrant  of  attorney 
to  confess  judgment  in  this  Court.  It  may  not  be  taxable 
in  this  Court,  for  the  statute  (ez)  says,  that  the  bill  shall  be 
taxed  in  the  Court  where  the  majority  of  the  business  has 
been  done.  Assuming  that  the  Court  will  exercise  a  dis- 
cretionary power  of  ordering  the  bill  to  be  taxed,  it  does 
not  appear  that  the  parties  against  whom  the  application  is 
made  are  attorneys  of  this  Court.    He  was  stopped  by  the 

Court. 

(a)  2  Geo.%  c.  93,  S.23. 
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1834.  Hindmarch  in  support  of  the  rule.    The  item  is  clearly 

_        ^        taxable,  and  this  Court  may  therefore  order  the  whole  bill 

£x  parte  ^ 

King.  to  be  Uxed  by  the  master.  [Litt/edale,  J.  The  Court 
has  no  general  power  to  order  a  bill  to  be  taxed,  and  this 
has  been  frequently  decided.] 

Lord  Denman,  C.  J. — ^The  warrant  of  attorney  should 
have  been  brought  before  the  Court. 


By  the  Court. 


Rule  discharged.  (/>) 


{b)  See  DagUy  v.  Kentish,  2  Bam.  &  Cressw.  158;  see  also 
Barn,&  Adol.  411;  Wilton  v.  Gut-  Tidtfs  Practice,  vol.  i.  p.  332,  9th 
teridge,  4  Dowl.  &  R^l.  736;    S      edition. 


Hanbury  and  others  i\  John  Ella  and 
M,  Phillibrown. 

Where  a  con-  ASSUMPSIT.    The  first  count  stated,  that  in  considera- 
A^^guaranUed  ^^^"  ^^^  ^^^  plaintiffs,  at  the  request  of  the  defendants, 


to  B.  the         would  supply  one  Alfred  Ella  with  beer,  the  defendants 

amount  of  a  .,..••«-  •  i  ^  . 

debt  to  be  con-  promtsed  the  plaintins  fo  fay  them  the  amount  of  the  same, 

B^b^c'^'was  *"PP'*®^  f"^^™  ^'"^^  ^^  ^^^^^  ^^  ^^  pla'mtiffs  to  Alfred  Ella, 
described  in  the  liability  of  the  defendants  to  pay  the  plaintiffs  in  that 
pmmUe^to Vay  ^^^^^^  ^^^"8  limited  to  50/.  Averment :  that  the  plaintiffs 
the  debt  to  be  supplied  Alfred  Ella  with  beer  to  the  amount  of  100/.,  and 
the  Court  '  although  the  time  for  payment  of  the  price  of  the  said  beer 
sanctioned  an  j^y  Alfred  Ella  to  the  plaintiffs  had  long  since  elapsed,  yet 
ordered  at  nisi  Alfred  Ella^  although  requested,  had  not  paid  the  amount. 

prius,  by  sub-   Qf  ij  ^j^j^j^  premises  the  defendants  had  notice. 

scituting  r" 

*'  guarantee^         The  second  couut  Stated,  that  in  consideration  that  the 

P^y*         plaintiffs,  at  the  request  of  the  defendants,  would  supply 

Alfred  Ella  with  beer,  the  defendants  undertook  and  p^o^ 

wised  the  plaintiffs  to  be  accountable  to  them,  and  to  pay 

tliem  the  amount  so  supplied  from  time  to  time  by  the 
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plaintiffs  to  Alfred  Ella,  it  being  understood  between  the        ]8S4. 
plaintiffs  and  the  defendants,  that  the  liability  of  the  defend- 
ants to  the  plaintiffs  should  be  limited  to  />0/«     Averment, 
tit  suprJk. 

At  the  trial  before  Denman^  C  J.,  at  the  sittings  for 
London,  after  last  Hilary  term,  the  plaintiffs  gave  in  evi- 
dence the  following  document,  addressed  to  the  plaintiffs : 
^'  In  consideration  of  your  supplying  Alfred  Ella  with  beer, 
we  do  hereby  guarantee  to  you  the  amount  of  the  same 
supplied  from  time  to  time.  Nevertheless  it  is  understood, 
that  our  liability  to  you  is  limited  to  50/."  It  being  ob- 
jected that  this  agreement  did  not  support  the  declaration, 
the  plaintiffs,  referring  to  Lord  Tenterden's  act  (a),  and  3  &  4 
Will.  4,  c.  42,  applied  to  the  Lord  Chief  Justice  to  amend, 
by  altering  the  allegation  in  the  first  count,  that  the  defend*- 
ants  promised  to  pay  the  amount,  into  an  allegation  that  the 
defendants  promised  to  guarantee  the  amount.  His  lord- 
ship allowed  the  amendment,  under  3  &,  4  WilL  4,  c.  42. 

Crowder  moved  for  a  new  trial.  The  defendants  are  en- 
titled to  a  nonsuit  or  a  new  trial  on  two  grounds:  1st.  The 
counts,  as  amended,  were  not  supported  by  the  evidence. 
The  instrument  absolutely  guaranteed  the  payment  of  the 
beer  supplied  to  Alfred  Ella,  whereas  ihe  count  stated  that 
the  defendants  promised  to  guarantee.  (The  Court  inti- 
mated that  this  objection  was  not  tenable.) 

Q.  The  amendment  was  not  authorized  by  any  statute. 
Lord  Tenterden's  act  was  first  cited  at  the  trial,  but  that 
act,  it  is  clear,  only  applies  to  matters  not  material  to  the 
merits  of  the  case.  That  act  was  not  intended  to  apply  to 
a  case  where  there  has  been  a  material  misconception  of 
the  contract.  From  the  preamble  to  the  23d  section  of 
3  8c  4  WilL  4,  c.  42,  which  refers  to  the  amendments  autho- 
rized to  be  made  by  Lord  Tenterden's  act,  it  might  perhaps 
be  inferred  that  it  was  intended  that  that  section  should 
have  a  more  extensive  operation  than  Lord  Tenterden's  act, 
(«)  9  Geo.  4,  c.  15. 
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1834.  and  should  extend  to  all  cases^  whether  there  was  or  was 
not  a  writings  but  it  is  doubtful  \^hether  it  can  be  held  to 
apply  to  a  case  like  this,  where  the  contract,  as  set  out,  is 

Ella.  ^  contract  of  a  different  nature  from  the  contract  as  proved 
in  evidence.  Hie  contract  as  proved  iii  evidence,  and  as  set 
out  by  the  amendmeot,  is  a  guarantee^  which  imports  a  pro- 
mise to  pay  the  debt  of  another  in  the  event  of  his  refusing 
to  pay;  whereas  the  contract,  as  originally  alleged,  was  a 
promise  to  pay  the  debt  as  a  debt  of  the  defendant  himself. 
The  one  is  a  conditional,  and  the  other  is  an  absolute  pro- 
mise. The  former  is  void  under  the  statute  of  frauds,  un* 
less,  as  was  the  case  here,  the  contract  was  in  writing;  toe 
other  is  good  by  parol.  Therefore  by  the  amendment,  a 
contract  of  an  essentially  different  nature  was  set  out. 
[Parke,  J.  It  was  intended  that  this  act  should  extend  to 
all  cases  where  the  defendant  has  not  been  misled  by  the 
misdescription.]  If  such  an  amendment  as  was  made  in  this 
case  be  allowed,  it  will  give  rise  to  the  greatest  laxity  in 
pleadings.  [LUtledale,J.  Looking  at  all  the  averments  in 
the  first  count,  with  the  exception  of  the  precise  form  of  the 
promise,  it  seems  to  me  that  the  contract  declared  on  was 
a  guarantee.]  Then  no  amendment  was  necessary.  It  can- 
not certainly  be  contended  in  this  case,  that*the  defendants 
were  prejudiced,  as  there  was  but  one  contract  between 
the  parties.  But  that  may  be  said  in  a  great  majority  of 
the  cases  that  will  krise;  so  that  if  the  criterion  is  whether 
the  party  was  prejudiced  by  the  misdescription,  there  will 
seldom  be  a  case  in  which  the  judge  will  refuse  to  amend, 
[Parke,  J.  The  misdescription  is  perfectly  immaterial  to 
the  merits  of  this  case.  You  cannot  have  misunderstood 
the  issue,  or  been  led  into  any  mistake.] 

By  the  Court — 

Rnle  refused. 
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Lee  V,  Nixon  and  Davison. 

Assumpsit  by   the  plamtiff,  as  one  of  the  trustees  Where  il.  as 

appointed  by  an  act  of  7  Geo.  4,  c.  clxxiv(a),  (for  making  a  fa™®'*"*^ 

certain  turnpike  road  and  branches,)  for  the  recovery  of  an  tain  tolls,  and 

arrear  of  the  rent  of  certain  tolls,  receivable  at  certain  gates.     *  ^ratfv*^^ 

Nijon  suffered  judgment  by  default,  and  Davison  pleaded  promise,  un- 

non  assumpsit.     At  the  trial  before  Denman,  C.  J.,  at  the  agree  to  and 

Northumberland  summer  assizes,  1833,  a  verdict  was  found  ^^^  *®  *®*" 
-.,,..«.  ^        ,  sors,  that  iJ., 

for  the  piamtiff  for  the  amount  of  the  arrears,  subject  to  his  eiecutors 

the  opinion  of  this  Court  on  the  following  case :  &c.,  shall  pay 

30th  April,  1830.  At  a  meeting  of  trustees,  at  which  the  ly  rent;  A. 
plaintiff  and  four  other  trustees  were  present,  the  tolls  pay-  be  sued  jointly 

able  at  two  of  the  gates  on  the  road  were  let  by  public  «pon  default 
..  1.-  -^T.  ....         b?  J.  to  pay 

auction,  subject  to  certain  conditions,  to  Ntxon,  the  highest  the  rent. 

bidder,  for  692/.,  whereupon  Charles  Head,  as  clerk  to  the      Where  w 

.        .  .  appears  upon 

trustees,  by  the  direction  of  the  chairman,  filled  up  and  an  instrument 

signed  a  memorandum  of  agreement  pursuant  to  the  con-  by  [wo^^n^** 

ditions.     Nixon  signed  the  agreement  at  that  time,  and  tractors  is 

Davison  a  few  days  afterwards.     One  of  the  conditions  of  joij^t^  ^  ^ay 

sale  was,  that  the  highest  bidder  should  enter  into  a  lease  he  treated  as 

.  such,  althouKh 

with  the  trustees  for  the  taking  of  the  tolls  and  paying  the  the  promise  be 

money  at  the  time  specified  in  another  of  the  conditions,  J!^'*^  *"*" 

with  two  sufficient  sureties,  to  the  satisfaction  of  the  trus-     Whether  a 

tees,  for  payment  of  such  money.     By  the  memorandum  SJ©  demised 

of  agreement,  which  recited  that  Nixon  had  become  the  tolls  by  the 

highest  bidder  for  the  tolls  at  the  two  gates,  at  692/.  a  year,  turnpike  road, 

and  had   produced  Davison  and  Milburn  as  sureties,  the  simedbyona 

■^  only  of  two 

trustees,  by  Charles  Head,  their  clerk,  contracted  and  agreed  persons,  ap- 

with  Nixon  to  let,  and  Nixon  agreed  to  take,  the  said  tolls  {J^^^t^^  Jje 

for  one  year,  at  692/.     And  Nixon,  as  farmer  and  renter  #c«  of  clerks 

of  the  tolls,  and  Davison  and  Milburn  as  his  sureties,  did  ^g  ^  ^jj^  ^^  * 

thereby  severally  promise,  undertake  and  agree,  to  and  with  mise  under 

the  trustees,  that  Nixon,  his  executors  &c.,  should  pay  the  s.57,9tttfre. 

said  yearly  rent.     This  agreement  was  signed  by  Head  for 

(a)  Local  but  public. 
VOL.  III.  I  1 
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tlie  trustees,  and  by  ^ixon  and  Davison,  but  not  by  MiU 
bum. 

In  order  to  prove  that  Head  was  clerk  to  the  trustees, 
the  book  containing  the  entries  of  the  proceedings  was 
produced,  and  an  entry  to  the  following  effect  was  read : 
''  Ordered,  that  John  Bell  and  Charles  Head  be  appointed 
to  the  office  of  clerks  to  the  trustees  of  the  road,  and  all  its 
branches,  at  the  yearly  salary  of  50//^ 

Bell  and  Head  were,  at  the  time  of  the  appointment  and 
of  entering  into  the  agreement^  attorneys,  carrying  on  busi- 
ness in  partnership. 

Nixon,  under  the  letting  above  mentioned,  received  the 
tolls  for  one  year,  from  13th  May,  1830;  and  at  the  time 
of  commencing  the  action,  the  sum  of  213/.  of  the  rent  was 
and  still  is  in  arrear. 

The  points  for  argument  stated  in  the  margin  of  the 
above  case  were,  1st.  Whether  the  agreement  was  well 
signed  by  Charles  Head  alone,  so  as  to  be  a  demise  of  the 
tolls  under  5  Geo.  4,  c.  126,  s.  57,  and  whether,  therefore, 
the  agreement  was  binding  on  the  defendant  Davison,  as 
surety.  2dly.  Whether  the  contract  is  not  several  only, 
and  whether,  therefore,  this  action  jointly  against  both  is 
maintainable. 

By  section  2  of  7  Geo.  4,  c.  Ixxiv,  the  powers  and  pro- 
visions of  the  General  Turnpike  Act  (a)  are,  with  certain 
exceptions,  extended  to  that  act. 

By  7  Geo.  4,  c.  Ixxiv,  it  is  enacted,  that  the  trustees  shall 
not  appoint  the  person  who  may  be  appointed  to  act  as  their 
clerk,  to  be  treasurer,  nor  vice  versft ;  and  this  is  the  only 
mention  of  the  former  office  to  be  found  in  the  act. 

Section  57  of  3  Geo.  4,  c.  126,  makes  valid  all  contracts 
and  agreements  for  the  farming  or  letting  of  tolls  on  any 
turnpike  road,  signed  by  the  trustees  or  commissioners  let- 
ting such  tolls,  or  any  two  or  more  of  them,  or  by  the  clerk 
or  treasurer  and  the  lessee  or  farmer  of  such  tolls  and  bis 

(a)  3  0eo.4,  c.  196. 
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liiret]€9>  nolwithitanding  the  same  might  not  be  by  deed 
or  under  seal. 

Section  74  enacts^  that  the  trustees  and  commissioners  v. 

of  any  turnpike  road  may  sue  or  be  sued  in  the  name  of    ^^^^  ^^ 
any  one  of  such  trustees  or  commissioners,  or  of  their  ekrk 
or  chrh  for  the  time  being. 

Cremoellp  for  the  plaintifF.  This  action  was  brought  for  First  point: 
the  purpose  of  reviewing  the  decision  in  Bell  v.  ^ixon{a\  ^J^p' 
in  which  the  Court  of  Common  Pleas  decided  that  the 
agreement  signed  by  Head  only,  wm  not  a  binding  agree- 
ment under  S  Geo.  4,  c.  Id6>  s,  57,  for  that  Bell  and  Head 
together  were  but  one  derkj  and  should  both  sign,  in  order 
to  make  a  complete  execution.  The  Court,  in  coming  to  this 
decision*  proceeded  upon  the  authority  of  Auditor  Curlers 
case  {b),  which  it  was  thought  to  resemble.  There,  two 
persons  were  appointed  to  the  office  of  one  of  the  auditors, 
and  were  to  be  together  called  **  auditor }"  therefore  of 
course  one  could  not  act  without  his  companion.  But  this 
case  is  different  The  74th  section  and  several  other  seo» 
tions  of  S  Gen.  4,  c.  126,  contemplate  the  existence  of  more 
than  one  clerk;  and  by  the  order  for  the  appointment  of 
Belt  and  Head,  the  office  to  which  they  are  appointed  is 
called  that  of  clerht  Reliance  is  placed  by  the  defendant 
on  the  fact  of  Belt  and  Head  being  in  partnership,  and 
the  salary  being  joint.  But  though  they  are  in  partnership 
as  attorneys,  the  trustees  might  well  avail  themselves  of  the 
services  of  either  one  alone,  as  it  might  suit  their  conve« 
nieoce,  and  the  fact  of  the  partnership  accounts  for  the  cir- 
cumstance of  the  salary  being  joint  The  act  done  by 
Heeul  was  merely  ministerial;  he  might  have  signed  the 
names  of  the  trustees  present. 

II.  A  second  objection  is  now  made  to  the  plaintiff's  Second  point: 
right  to  recover  against  Davison  in  this  action,  which  is,  ^^"^™^'  ^^^' 
that  the  contract  is  several,  and  the  action.  Joint.     The 

(a)  9  Bingh.  393;  S  Muora  &  Scott,  534.  (6)  11  Co.  Rep.  9. 
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introduction  of  the  word  **  several"  into  the  contract,  makes 
it  several  as  well  as  joint,  but  does  not  make  it  a  mere  8eve-< 
ral  contract.     Where  two  persons  by  one  instrument  agree 
for  a  particular  object,  that  alone  makes  the  contract  joint* 
Where  a  covenant  is  joint  in  its  terms,  but  several  as  to  the 
acts  to  be  done  by  the  parties,  it  is  a  separate  contract  (a), 
and  the  converse  of  this  proposition,  it  is  apprehended,  is 
true;  Servante  v.  James {b).     In  Hall  v.  Smith {c),  the 
action  was  brought  upon  promissory  notes  in  this  form^ 
''  I  promise  to  pay"  &c.|  which  were  signed  by  the  defendant 
for  himself  and  his  co-partners.    The  Court  held  that  the 
word  ''  I,"  at  the  beginning,  made   the  contract  severaL 
The  cases  relied  on  for  the  plaintiff  in  that  case  are  in 
point  here^     In  March  v.  Ward,  a  note  began,  **  I  promise 
to  pay,"  and  was  signed  by  two  persons,  and  it  was  held 
that  an  action  might  be  maintained  against  each  severally* 
In  Lord  Galway  v.  Matthew  and  Smithson  (//),  where  the 
promise  was  in  the  singular  number,  and  was  signed  by  one 
in  the  name  of  himself  and  co-partners,  it  was  held  that  an 
action  could  be  maintained  against  the  party  signing  and 
one  of  the  co-partners  jointly*    In  Clerk  v.  Blackstock  (e), 
the  note  began  "  I  promise  to  pay,"  and  was  signed  by  two 
persons;  held,  that  the  note  might  be  treated  either  as 
joint  or  several.    Sayer  v.  Chaytor(f)  is  to  the  same  effect. 
The  word  **  several"  introduced  into  this  agreement,  shews 
that  each  intended  to  bind  himself  separately  as  well  bb 
jointly.    They  both  promise  that  the  same  thing  shall  be 
done*     If  this  agreement  be  several  only,  a  release  to  one 
would  not  discharge  the  other,  according  to  Matthewsov^^ 
case  (g),  but  it  is  apprehended  that  a  release  to  one  in  this 
case  would  discharge  the  other«     The  word  ^'  severally" 
here  used  may  refer  to  the  several  characters.    It  may  mean 
"  we  do,  one  as  principal  and  the  other  as  surety,  contract 

(a)  Vide  Eecletton  v.  Cliptkam,         (d)  1  Canipb.  403. 

1  SauQd.  153.  (e)  fiolt*s  N.  P.  C.  474. 

(b)  10  Barn.  &  Cressw.  410.  (/)  1  Lutw.  696. 

(c)  8   Dowl.  &  Ryl.   584;  1  (^)  5  Co.  Rep.  22. 
Barn  &Cre8AW.407. 
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and  agree."     Words  are   to   be  construed  roost  strictly        1834. 

against  the  party  using  them.    These  must  be  taken  to  be       '^^ 

the  defendant's  words.  v. 

Nixov  and 
Davisov. 
W,  if.  Watson,  contrd.     1.  This  is  one  oflSce  filled  by  pint  point. 

two  persons.  The  local  act  shews  that  there  could  be  but 
one  clerk;  the  57th  section  of  3  Geo.  4  shews  it;  and  the 
appointment  shews  that  these  parties  were  jointly  appointed 
to  one  office.  The  expression  **  clerk  or  clerks/*  in  the  74th 
section  of  3  Geo.  4,  can  apply  only  to  cases  where,  by  the 
local  act,  clerks  are  appointed  for  distinct  lines  of  road. 
In  Rex  V.  The  Trustees  of  t tie  Ckeshunt  Roads  (a),  the  Court 
held,  that  the  office  of  clerk  to  the  trustees  was-  of  such  a 
permanent  nature  that  a  mandamus  might  issue  to  restore 
him.  This  being  one  office  filled  by  two  persons.  Bell  v. 
Nixon^b),  a  demise  by  one  alone  is  invalid;  Auditor  CurFs 
case.  Two  persons  fill  the  office  of  sheriff  of  Middlesex, 
who  cannot  act  singly;  and  as  to  the  shrievalty  of  London, 
though  they  are  called  sheriffs,  they  cannot  act  alone,  be- 
cause the  office  is  but  one :  Bacon^s  Abr.,  Officer,  K. 

I[.  A  several  contract  is  very  different  in  its  nature  Second  point. 
from  a  contract  joi»^  and  several:  and  a  consideration  of  the 
points  of  difference  may  afford  some  assistance  in  constru- 
ing this  instrument.  In  the  first  place,  it  is  very  doubtful 
whether,  in  the  case  of  a  several  contract,  there  is  contri- 
bution in  law,  though  equity  in  such  a  case  sometimes 
steps  in,  and  parties  may  be  compelled  to  contribute  as 
co*8ureties  in  equity,  who  may  not  be  liable  at  law{c). 
Another  reason  why  the  party  may  have  wished  to  bind 
himself  severally  is,  that  if  the  contract  were  joint  and 
several,  the  trustees  might  sue  the  contractors  jointly,  and 
thu9  the  surety  might  be  deprived  of  the  benefit  of  the 
evidence  of  his  principal,  which  is  often  a  matter  of  the 
greatest  importance.    Again,  if  the  contract  be  joint  and 

(a)  MS.  (c)  rtde  Caaett  ▼.  Edwards,  2 

lb)  9  Bingh.S9S;  2  Moore  &      Dos.  &  Pull.  268 ;  Deeringy.EaH 
Scott,  534;  mUe,  443.  of  Winchelsea,  ibid. 
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severui,  ti  promise  or  a  payment  bjr  the  principal  will  take 
the  case  out  of  the  statute  as  against  the  surety;  otherwise^ 
if  the  contract  be  several:  Burleigh  v.  StoU{ay  If  the 
action  were  joint,  the  surety  might  be  deprived  of  a  set-oflf 
in  his  own  right.  These  considerations  will  weigh  with 
the  Court)  if  they  think  that  upon  the  face  of  the  agreement 
it  is  doubtful  whether  the  parties  intended  to  bind  them* 
Selves  severally,  or  jointltf  and  severally.  The  partie8>  by 
this  contract,  distinctly  contract  and  agree  severally.  No 
argument  can  be  drawn  from  the  circumstance  of  the  pai^ 
ties  having  a  joint  interest,  or  from  one  of  them  having  no 
interesti  except  in  a  case  where  the  contract  is  ambiguous ; 
uindersoH  v.  Mariindale{b)y  Collins  v.  Prosser{c).  Where 
the  parties  distinctly  say  that  they  contract  jcit#/^/y,  or  that 
they  contract  severally^  the  Court  cannot  say  otherwise; 
for  to  do  so,  would  be  to  mtke  and  not  to  expound  the 
contract*  In  all  the  cases  cited,  the  words  of  the  parties 
,were  equivocal,  and  there  the  Court  might  Well  be  at 
liberty  to  decide  either  one  way  or  the  other,  according  is 
the  parties  had  A  joint  interest  or  the  contrary,  or  according 
to  what  might  be  presumed  to  be  their  intention.  Here, 
the  parties  leave  the  Court  no  room  to  speculate.  The 
argument  upon  Mattkew9on'%  case(r/)  involves  the  whole 
question.  If  a  release  to  one  would  discharge  the  other, 
it  is  because  it  is  joint  \  and  if  it  be  not  joint,  the  release 
to  one  will  not  discharge  the  other. 


First  point.  Cresswell,  in  reply.     The  clause  in  the  local  act  cannot 

Kiffect  the  question  as  to  the  validity  of  a  demise  signed  by 
one  clerk.  It  is  the  common  clause,  found  in  every  act  of 
the  kind,  inhibiting  the  trustees  from  appointing  the  same 
person  to  fill  two  offices  under  them*  It  does  not  follow 
from  that,  that  they  cannot  appoint  more  clerks  than  oDe» 

Second  point.        |t  is  probable  that  the  word  "  severally'*  was  introduced 


(b)    a  Mann.  Sc  Ryl. 
Barn.  &  CresBW.  36. 
(6)  1  East,  49?. 


){  8  (c)    3   Dowl.  &   R)1.   1U|  1 

Barn.  St  C<vssw%  688. 
(<0  5  Co.  R^.  SS. 
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into  the  contrtct  only  for  the  purpose  of  distinguishing  the  1834. 
principal  from  the  surety,  and  in  order  to  prevent  any  diffi- 
culty that  might  arise  in  consequence  of  the  doubt  which 
the  Courts  hare  lately  entertained  as  to  their  power  of 
going  into  the  question  whether  a  party  signs  an  instrument 
(a  promissory  note)  as  principal  or  surety,  where  the  fiict 
does  not  appear  upon  the  face  of  the  instrument  Burleigh 
V.  Hob  shews  that  a  part  payment  by  one  takes  the  case 
out  of  the  statute  of  limitations,  where  the  contract  is  joint 
and  several:  but  it  does  not  shew  that  where  the  contract 
is  several  only»  it  would  not  operate  in  the  same  way. 
There  cannot  be  a  doubt  in  this  case  but  that  a  release  of 
the  principal  would  be  a  discharge  of  the  surety.  [Lord 
Denman^  C.  J.  That  might  be  upon  another  ground* 
Would  a  release  of  the  surety  operate  as  a  discharge  of  the 
principal^  That,  I  apprehend,  is  the  proper  way  of  putting 
it.]     It  is  submitted  that  it  would. 

With  regard  to  the  set-off,  it  would  make  no  difference 
whether  the  action  was  joint  or  several.  [Pattesonf  J. 
Suppose  work  had  been  done  by  the  surety;  could  that 
be  set  off  in  a  joint  action  ?]  It  is  submitted  that  it  could. 
[Pattesm,  J.  t  think  not  (u).] 

Lord  Den  MAN,  C.  J. — Had  it  been  necessar}*  to  decide 
the  first  point,  1  should  have  wished  for  time  to  consider 
of  my  judgment ;  but  it  is  not  necessary  to  enter  into  that 
question.  If  the  word  '^  severally"  has  any  meaning,  it 
must  have  that  which  the  defendant  contends  for,  and  the 
agreement  cannot  be  treated  as  joint.  If  the  trustees  can 
sue  upon  this  agreement  at  all,  they  can  only  sue  the  par- 
lies in  the  manner  in  which  they  have  chosen  to  contract. 
Many  reasons  why  the  defendants  should  prefer  to  contract 

(a)  Vide  Jones  v.  Fknung,  7  N.  P.  C.  460,  d.;  Grant  v.  Royot 

Bam.  &  Cressw.  217;  Puller  v.  Exchange  Asmrance  Company,  3 

Eoe,  Peake,  N.  P.  C  197;  ibid.  Made  &  Selw.  439. 
Sd  cd.  S60;  Slacy  v.  Decy,  2  Esp. 
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severally  have  been  suggested ;  and  by  that  word  "  severally" 
the  surety  has  taken  care  to  protect  his  own  interest. 

LiTTLEDALE,  J. — ^We  must  take  the  word  "severally" 
according  to  common  understanding.  The  word,  unless 
explained  by  other  parts  of  the  agreement,  must  operate  to 
make  the  liability  several.  Certainly,  where  on  the  face  of 
the  instrument  it  appears  that  the  contract  is  joint,  it  may 
be  so  treated,  notwithstanding  the  word  several  occurs. 
But  in  the  present  case  it  is  not  so.  It  is  more  in  the  com- 
mon course  of  things  that  the  surety  should  be  bound  sepa-> 
rately  from  the  principal  rather  than  with  him.  In  Collins 
Vm  Prosser  the  words  implied  a  joint  liability,  yet  the  bond 
was  held  to  be  several  for  particular  reasons^  If  it  could  be 
shewn  here  that ''  severally'*  was  not  meant  to  be  taken  in 
its  ordinary  sense^  we  might  reject  it,  but  no  reason  is 
shewn  for  so  treating  the  .contract. 

Patteson,  J. — If,  by  putting  the  ordinary  construction 
upon  the  word  **  severally,"  we  should  have  done  violence 
to  the  rest  of  the  contract,  we  might  have  rejected  it  in 
some  way.  I  think  it  very  probable  that  Mr.  CresswelFs 
solution  of  the  expression,  namely,  that  the  principal  by 
himself  as  principal,  and  the  surety  as  surety  by  himself,  is 
the  right  one ;  but  still  it  is  equally  fatal  to  his  case. 

Williams,  J. — Mr.  Cresswell  has  laboured  to  shew  that 
there  is  something  in  the  nature  of  the  agreement  to  take 
away  the  ordinary  meaning  of  the  word  '^  several."  I  con- 
fess I  see  no  reason  for  saying  that  the  language  is  incon* 
distent  with  the  object  of  the  agreement.  One  party  agrees 
to  pay  the  rent,  and  the  other  that  he  will  come  in  and 
guarantee  its  being  done.  There  is  no  agreement  that  all 
shall  do  one  and  the  same  thing. 

Judgment  of  nonsuit  entered. 
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^  18S4. 

Curtis  v.  Created.  s^y^/ 

Assumpsit  for  money  had  and  received,  brought  to  Upon  a  sale  of 

recover  50/.  received  by  the  defendant  from  the  plaintiff  by  ^0^*3*^^^!^ 

way  of  deposit  upon  a  sale  by  auction  of  certain  hous^s^  and  to  certain  par- 

which  sale  the  vendor  had  not  completed.    At  the  trial  conditions  of 

before  Denman.  C.  J.,  at  the  sittings  after  Trinity  term,  sale,  one  of 

,      ^  „       .       ^     '  ,       *  ^  '  which  was  for 

1853,  the  followmg  facts  appeared  : —  the  delivery  of 

The  defendant,  an  auctioneer,  was  employed  by  one  </oites  ?ti*^^!]k*^'  10 

to  sell  certain  leasehold  premises  at  Hampstead.     An  auic«  days,  andano- 

tion  took  place;  and  the  plaintiff  becoming  the  purchaser  of  Lt^^nt  of  a 

two  houses  at  680/.,  paid  50/.  as  a  deposit  to  Stevenson,  deposit  to  die 

Jone$*8  attorney,  and  signed  on  the  back  of  the  conditions  purchaser  of 

of  sale  a  written  contract  for  the  purchase  of  the  houses ;  '^°  houses 

*^  pays  a  deposit, 

which  contract  was  unstamped.     A  few  days  after  the  sale,  signs  an  agree- 

the  defendant  signed  a  receipt,  in  which  he  acknowledged  "jf^e^and^" 

that  he  had  received  of  the  plaintiff  50/.  *^  for  the  deposit  on  obtains  a 

the  sale  by  auction  of  the  premises  described  as  lot  4  in  [he^auctioneer 

the  printed  particulars  and  conditions  of  sak"    The  condi*  f®*;  i^«  "?<^"®y 

•  rii-  rr         1-  -1  -r.  fno.^      P"*d  OS  for  a 

tions  of  sale  bemg  offered  m  evidence,  Campbell,  S.  U.  deposit  on  a 

objected  that  they  could  not  be  put  in  distinct  from  the  s^f  ^yauction 
^  "^  ^  *  ^  01  the  premises 

agreement,  and  that  the  plaintiff  could  not  recover  without  described  in 

production    of   the  written  contract.     The  Lord  Chief  JndcoStionl 

Justice  thought  that  the  conditions  of  sale  were  evidence  of  of  sale. 

the  contract  upon  which  the  50/.  had  been  paid,  and  re«  of  title  not 

ceived  and  admitted  them  to  be  read.    One  of  the  condi-*  ^*"?  deliver- 
ed, the  pur- 
tions  of  sale  was  for  the  delivery  of  an  abstract  of  title  chaser  brings 

within  ten  days,  and  it  was  denied  that  the  vendor  had  *"  in*i't  the 
failed    in  the  performance  of  this  condition.     The  third  auctioneer  for 
condition  of  sale  is  as  follows  : — '« That  the  purchaser  shall  oHhedewMit: 
immediately  pay  down  a  deposit  of  90L  per  centum  on  his  ^^1^,  that  the 
or  her  purchase  money,  into  the  hands  of  Mr.  Created,  and  the  receipt, 
sign  an  agreement  for  payment  of  the  remainder  to  the  pro^  andofthecon- 
prietor  of  the  estate  on  the  20th  March  next/'    A  verdict  without  pro- 
Ifvas  found  for  the  plaintiff,  damages  50/. ;  but  leave  was  J^rittMi  con- 
given  to  the  defendant  to  move  for  a  nonsuit,  qpon  the  tract  signed  by 

question  whether  it  was  pr  viras  not  necessary  that  the  wu  usoffi*  * 

cient* 
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1B94.  agreement  should  be  produced.  In  last  Michaelmas  term, 
Campbell,  S.  G.  obtained  a  rule  nisi  for  a  nonsuit  or  a  new 
trial ;  against  which 


Curtis 

to. 

Obeateu. 


Sir  J«  Scarieii^  and  W^  H.  Wationi  now  shewed  cause. 
It  was  not  necessary  to  produce  the  written  contract.    The 
plaintiff  produced  a  receipt  for  30L  paid  as  a  deposit  upon 
a  lot  sold,  to  which  it  is  admitted  that  the  vendor  could  not 
make  a  title*    [Parkey  J*  How  do  we  know  the  terms  upon 
which  the  deposit  was  made,  without  seeing  the  contract^ 
How  do  we  know  that  the  deposit  is  to  be  returned  r] 
If  a  man  pay  down  6Ql.  in  part-purchase  of  an  estate,  and 
that  estate  turns  out  to  be  a  mere  nullity,  he  is  entitled  to 
recover  it  as  money  paid  without  consideration.     If  the 
written  contract  entitles  the  other  party  to  retain  at  all 
events^  he  should  produce  it.    The  plaintiff  has  shewn  that 
the   consideration  upon    which  the  50L  was  paid  fails. 
[Lord  DtnmaH,  C.  J.   You  cannot  do  that.    You  cannot 
shew  what  was  the  consideration  without  production  of  the 
agreement*     Parke,  J.  The  defendant  says  there  appears 
to  be  a  writing  signed  by  the  plaintiff,  relating  to  this  depo- 
sit ;  therefore  the  fate  of  the  deposit  must  depend  upon  the 
terms   of  the   agreement.]      The  plaintiff  has   shewn  a 
contract  between  the  ane/iofieer  and  the  purchaser,  with 
reference  to  the  deposit,  without  any  written  contract.     The 
agreement  in  writing  was  res  inter  alios  acta^ — ^it  was  be* 
tween  the  wtidor  and  the  purchaser.    The  auctioneer  is 
only  a  stakeholder,  and  is  bouud  to  return  upon  the  failure 
of  the  condition  upon  which  he  was  to  retain;    Xiee  ▼• 
MmiH{a).     After  the  contract  was  entered  into  by  the 
auctioneer,  any  contract  entered  into  between  the  vendor 
and  the  purchaser  could  not  affect  his  liability.    [Patiesms 
J.  The  auctioneer  being  a  depositary,  he  is  to  retain  until  it 
Is  shewn  that  the  seller  is  not  entitled  to  retain^  which  could 
only  be  shewn  by  the  agreement  between  the  vendor  and 
purofaaser.    He  holds  the  deposit  upon  condition  \o  return 

(a)  8  Taunt  45. 
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it  io  case  the  agreement  of  the  vendor  with  the  purchaser 
18  not  perfornied»]  The  printed  particulars  taken  in  con- 
ueotioo  with  the  knocking  down  of  the  lot  to  the  plaintiff^ 
and  the  signing  of  the  receipt,  shewed  a  complete  parol 
agreement  between  these  parties.  The  agreement  entered 
into  afterwards  was  between  vendor  and  purchaser,  and  if  il 
revoked  the  authority  of  the  auctioneer  to  return,  or  in  any 
way  varied  the  contract  between  the  parties,  the  defendunt 
ought  to  shew  it. 

CampMU  A*  G,,  and  Manniug^  contri.  The  action  is 
substantially  brought  upon  an  agreement  which  is  not  pro« 
duced  \  therefore  the  plaintiff  ought  to  be  nonsuited.  If 
the  plaintiff  says  that  there  has  been  a  failure  of  the  consi* 
deration,  he  must  shew,  by  legal  emdetice^  first,  what  the  con* 
sideration  was,  and  then  that  it  has  failed.  The  agreement 
is  the  only  evidence  of  what  the  contract  was  between  these 
parties,  and  the  consideration  of  the  deposit  can  of  course 
only  appear  from  the  contract  between  the  depositor  and 
the  party  for  whose  benefit  the  deposit  is  made,  and  who  is 
the  meritorious  cause  of  such  deposit.  It  is  said  that  the 
conditions  being  referred  to  in  the  receipt  are  evidence  of 
the  consideration  upon  which  the  money  was  paid,  and 
that  the  contract  must  be  taken  to  have  been  according  to 
those  conditions ;  but  the  conditions  are  not  binding  until 
they  are  adopted^  and  the  adoption  is  only  signified  by 
the  contract  It  is,  indeed,  clear  that  the  contract  did  not 
adopt  the  conditions ;  for  the  third  condition,  upon  which 
it  is  supposed  that  this  deposit  was  made»  requires  that  a 
deposit  of  201.  per  cent,  shall  be  paid  to  the  auctioneer, 
whereas  here  only  50/.  is  paid  upon  a  purchase  for  680/. 
The  receipt  (which  has  been  in  the  argument  for  the  plain- 
tiff treated  as  if  it  had  been  signed  previously  to  the  signing 
of  the  written  contract  between  the  vendor  and  purchaser, 
but  which  in  fact  was  signed  several  days  afterwards)  recog- 
nizes a  sale;  but  this  sale  being  of  land,  the  receipt 
therefore  also  recoguizes  a  contract  in  writing*    Therefore 
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this  alooe  would  have  been  conclusive  to  shew  that  a  writ* 
ten  contract  had  already  been  entered  into.  Without  look- 
ing at  the  distinction  of  the  terms  upon  which  the  receipt 
was  given,  and  those  upon  which  the  agreement  was  signed, 
it  is  quite  clear  that  the  money  was  paid  upon  a  sale; 
therefore,  whenever  the  contract  was  entered  into  between 
the  parties,  whether  before,  contemporaneously,  or  even 
afterwards,  the  liability  of  the  defendant  to  return  the 
money  {a)  would  not  arise  until  the  vendor  had  failed  to  per- 
form the  terms  of  the  contract  of  sale.  If  the  defendant 
be  a  stakeholder,  he  must  hold  on  certain  conditions.  His 
liability  to  retain  for  the  vendor,  or  to  return  to  the  par- 
chaser,  must  necessarily  depend  upon  the  contract  between 
the  vendor  and  the  purchaser ;  their  contract,  therefore, 
becomes  a  part  of  his  contract. 


The  Court  took  time  to  consider,  and  on  a  subsequent 
day  in  the  term  pronounced  a 

Rule  absolute  for  a  new  tfial{b). 


(a)  V\de  Edwards  ▼.  Hodding, 
5  Taunt.  815;  1  ManhBU,S77. 

(b)  Tbie  rule  would  be  of  little 
or  no  advantage  to  the  defendant, 
as  before  a  second  tiial  the  plain- 
tiff would  have  the  opportunity  of 
procuiing  the  contract  to  be  stamp- 
ed. If  the  defendant,  instead  of 
resting  satisfied  with  the  leave  re- 
served to  him,  to  move  to  enter 


a  nonsuit,  had  demurred  upon 
the  evidence,  or  had  tendered  a 
bill  of  exceptions,  not  only  would 
he  have  defeated  the  pretent  ac- 
tion, and  obtained  his  costs,  (as 
would  have  been  the  case  if  the 
rule  to  enter  a  nonsuit  had  been 
made  absolute,)  but  the  rigkt  of 
action  would  probably  have  been 
altogether  barred. 
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Tlie  King  v.  Edward,  Archbishop  of  York,  JohnWright, 
William  Bowerbank,  Clerk,  and  Joseph  Rolling 
Unwin,  Clerk. 

QUARE  impedit  to  recover  the  presentation  to  the  rec-  The  decision 
tory  of  Langar,  in  the  county  of  Nottingham,  alleged  to  be  chambere  m 
forfeited  to  the  Crown  by  reason  of  simony.    The  decla-  to  amend- 
ration  contained  one  count,  charging  a  sirooniacal  contract  pieadinn 


between  Wright,  the  patron  of  the  advowson,  Bowerbank.  ^>thin  uic 

°  "^  limits  of  his 

the  patron  of  the  next  turn,  and  Vnwin,  the  preventee ;  by  discretionaiy 

which  Utiwin  was  to  grant  a  lease  of  land  worth  600/.  per  '^^^^^nd- 

annum,  parcel  of  the  rectory,  for  1 70/.  per  annum,  for  ments,  will 

ninety-nine  years,  if  Unwin  should  so  long  live  and  continue  j^^^th^j^ 

incumbent.     The  declaration  was  delivered  in  May  last,  the  Court, 

and  the  issue  was  made  up  and  delivered,  and  notice  of     jn  quare 

trial  given  for  the  summer  assizes  for  Nottinghamshire,  impedit  by  the 
mi  -111  Crown,  upon 

The  cause  was  there  entered  for  trial,  and  the  record  was  an  alleged  for- 

subsequently  withdrawn.      On  the  17th  February,  1834,  J^S'^itifJii 

Liiiledale,  J.,  made  an  order  that  the  plaintiff  should  have  the  patron  in 

leave  to  amend  the  issue  by  adding  the  following  counts: —  ^the^n 

First,  a  count  stating  the  contract  to  be  between  Bower^  and  the  in- 

bank  and    Unwin  only,  but  with  the  privity  of  IWtgA^:  mdgeatcham- 

edly.   The  like,  stating  the  contract  to  be  between  the  ^^Jlf'J"* 

defendants  Bowerbank  and  Unwin,  simply :  ddly,  A  count  allow  an 

stating  the  simony  to  consist  in  UnwitCs  agreeing  to  take  b^^^addioE*^ 

100/.  per  annum  only  from  Bowerbank,  for  the  profits  of  counts  varyim; 

the  benefice :  and  4thly,  A  count  stating  that  Bowerbank  ^^  parties  to 

took  a  resignation  bond  from  Unwin ;  and  that  the  defend-  the  simoniacal 

,  contract. 

ants  should  have  until  the  tenth  day  of  Easter  term  to     And  it  is  in 

plead  de  novo,  in  case  they  should  be  so  advised.  ^^®  ^*h^-'^d^° 

WAite»  for  the  defendant,  fVrighi,  on  the  day  named,  to  allow  the 

obtained  a  rule  to  shew  cause  why  the  order  should  not  be  ^^^out  ^^ 

rescinded,  on  the  ground  that  the  amendment  ought  not  to  making  the 

have  been  allowed,  or  that  the  liberty  to  amend  should  ^^  cos^s  pra- 

only,  at  all  events,  have  been  granted  on  payment  of  all  the  ^'^^y  iacut' 

costs  previously  incurred. 
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)884»  M.  D.  Hill  now  shewed  cause.     The  judge  having  al- 

^"-^"'^^      lowed  the  amendment  to  be  made,  the  Court  cannot  now 
i;,  entertain  the  question  as  to  the  propriety  of  that  which  has 

Archbishop  of  jg^n  ^^^^^  [Littledale,J.  It  appears  to  us  that  it  is  open 
and  others,  to  the  defendants  to  discuss  the  propriety  of  the  allowance 
of  the  amendment]  In  I%e  AUomey^Gtneral  v.  Hendtr^ 
90tt  (a),  the  solicitor-general  moved  for  leave  to  amend  the 
information  by  adding  another  count;  and  upon  inquiry 
the  practice  was  found  to  be  that  the  attorney-general  may 
at  any  time  amend»  as  a  matter  of  courae ;  and  the  Court 
therefore  granted  the  motion,  [Lord  Detman,  C«  J,  I«  it 
not  requesting  a  count  to  be  added,  and  so  in  fact  filing  m 
new  information?]  The  king  is  not  bound  by  the  act* 
The  additional  counts  were  objected  to  upon  the  argument, 
before  the  order  was  made,  because  they  disclosed  wm 
causea  of  action,  The  answer  given  by  the  learned  judge 
who  made  the  order  was,  that  they  merely  varied  the  state** 
ment  of  the  original  cause  of  action.  The  amendment  only 
goes  thus  far.  In  the  first  or  original  count  the  aimoniacal 
contract  is  charged  as  made  between  all  pfirtiea:  in  the 
second  it  is  laid  as  a  contract  between  Bowerbank  and 
Unwin,  with  the  privity  of  Wright:  in  the  third  as  a  con- 
tract between  Bowerbank  and  Untoin  only ;  in  the  fourth 
and  fifth  as  a  contract  between  Bowerbank  and  17ittotii. 
These  contracts  are  of  a  secret  nature,  and  if  several  counts 
are  not  permitted  to  be  inserted  in  the  declaration,  there 
will  frequently  be  a  failure  of  justice.  No  new  simony  or 
new  ofi'ence  is  charged  in  the  additional  counts.  It  was 
objected,  when  the  rule  was  moved  for,  that  the  counta 
were  improperly  joined  (6),    If  that  be  so,  the  defendants 

(a)  S'Anstr.  714.  defendants  had  deiQurred  oo  this 

(6)  The  objection  appears  to  have  ground,  the  answer  would  proba- 

been,  that  the  new  counts,  or  at  biy  ha^e  been,  that  though  two  of 

least  the  three  last  of  tbemicharged  the  defeadanU  only  might  have 

an  oflence  against  two  of  the  de-  concurred  in  the  act  which  caused 

fendants  only,  whereas  the  original  the  lapse  to  the  Crown,  the  cause 

count  implicated  all  Utrte,    If  the  rf  action  was  the  disturbance  of 
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may  demur.    The  aimoniaciil  contract  being  eUtted  with  ta34. 

reference  to  one  pnsentaiion,  the  plaintiff  ia  ut  liberty  to  ^'^' 

state  the  termi  of  thai  one  contract  in  a  variety  of  way*.  «. 

With  respect  to  the  costs.    The  Crown  has  a  right  to  ArchUihop  of 

amend.     Nothing  is  asked  by  way  of  indulgence  from  the  und  other*. 
Court,  and  therefore  there  is  no  reason  for  the  imposition 
of  costa  aa  a  term  of  the  amendment 

White,  in  support  of  the  rule.  This  is  in  reality  a  penal 
action.  It  is  made  a  possessory  action  only  by  virtue  of 
the  statute  of  Elizabeth,  which  made  the  corrupt  contract 
an  avoidance.  This  ia  not  the  action  of  the  Crown,  but  of 
a  private  individual^  who  has  obtained  a  preaentation  from 
the  Crown,  upon  a  supposed  forfeiture.  The  cause  went 
down  for  trial  with  one  contract  only  stated  in  the  declare^ 
tion ;  it  is  therefore  not  unreasonable  to  require  the  plain* 
tiff,  when  he  wishes  to  amend,  to  pay  the  costs.  In  The 
Attorney  General  v,  Htnderwn  the  Crown  paid  the  coats 
of  the  amendment. 

In  each  additional  count  a  new  cause  of  action  is  stated. 
The  first  count  states  the  contract  to  be  between  the  three: 
the  second  count  as  a  contract  between  Bowerbafik  and 
Unwin,  with  the  privity  of  Wright,  If  thia  ia  a  contract 
with  Wright,  it  was  unnecessary  to  insert  it ;  but  if  it  is 
not  a  contract  with  Wright,  it  is  a  different  contract  from 
that  stated  in  the  first  count.  In  the  third  count  a  differ- 
ent contract  ia  also  atated.  [Patttson,  J,  It  will  not  be 
disputed  that  different  contracts  are  stated ;  but  that  does 
not  make  the  causes  of  action  different.  How  do  you 
make  out  that  a  new  cause  of  action  is  stated  ?  The  same 
thing  can  only  be  recovered  under  each  count.]  If  an 
action  were  brought  for  goods  sold  and  delivered*  it  would 
not  be  permitted  to  add  a  count  for  work  and  labour.     In 

the  Crown's  right  to  present,  in  the  defendants,  hy  omitting  to 
whatever  manner  that  right  inny  plead  '*  ne  diatprba  pas,**  admitted 
have  accrued ;  and  that  each  of     liimself  to  be  a  co-disturi>er. 
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1834.         Wright  y.Ager{a\  which  was  an  action  to  recover  penal* 

^^^^^*^^      ties  from  a  sheriff's  officer  for  extortion,  the  Court  refused 

f^.  '        to  allow  the  declaration  to  be  amended  by  inserting  addi« 

Archbishop  of  ^qj^^\  counts. 
York 


and  others. 


Lord  Denman,  C*  J. — An  application  in  this  case  was 
made  to  a  learned  judge  to  grant  an  indulgence,  which  was 
conceded.  The  Court  have  scarcely,  in  my  opinion,  autho- 
rity to  interfere*  But,  supposing  that  they  have,  the  judge 
has,  I  think,  done  quite  right* 

Patteson,  J. — I  agree  with  every  thing  which  was 
done  by  the  learned  judge.  It  is  admitted  that  the  judge 
had  a  discretion ;  and  I  protest  against  the  doctrine  that 
the  exercise  of  that  discretion  is  to  be  interfered  with  by 
this  Court. 

LiTTLEDALE^  J.  and  WiLUAMs,  J.  Concurred. 

Rule  discharged  (6). 

(a)  5  6.  Moore,  330.  having  resigned  without  pleading 

{h)  The  presentee  of  the  Crown      to  the  amended  declaration, 
was  afterwards  admitted,  Unmin 


Crew  and  another,  Executors  of  Newton,  v.  Petit  and 

others* 

sigiTa  formal     ASSUMPSIT  on  three  promissory  notes  of  50/.  each, 

promissory  dated  in  1813,  and  payable  respectively  in  two,  three,  and 
note,  by  which  ^i-r*.  i  i-  i« 

they  promise,  four  years  after  date.  Plea:  the  general  issue,  and  the 
**  as  church- 

waidens  and  overseers,"  to  fiay  to  C  or  order  a  sum  of  money,  with  interest;  which  som 
was  in  fact  the  amount  of  a  loan  made  by  C.  for  the  use  of  the  parish.  A.  nnd  B.  are 
pertonally  liable  upon  such  note. 

The  payment  of  interest  on  such  note  from  time  to  time,  by  the  vesiry,  is  a  sufficient 
acknowledgment  of  the  debt  to  take  the  case  out  of  the  statute  of  limitations. 

A  fortiori,  where  B.  has  audited  the  parish  accounts,  in  which  payments  of  interest 
on  the  note  are  entered. 
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statute  of  limitations.     At  the  trial  before  Denman,  C.  J.         1834. 
at  the  Middlesex  sittings  after  Trinity  term,  1833,  the  fol- 
lowing facts  appeared : — 

3d  May,  1813,  at  a  vestry  held  in  and  for  the  parish  of 
Chingford,  in  Essex,  of  which  the  defendants  were  then 
churchwardens  and  overseers,    the  parish  being  in   want 
of  the  means  of  furnishing  the  workhouse^  Mr.  Henry 
Newton,  who  was  present  at  the  meeting,  agreed  to  lend 
the  parish  2O0l,  for  that  purpose,  on  receiving  promissory 
notes  for  tjie  amount,  to  be  signed  by  the  churchwardens 
and  overseers.     An  order  was  accordingly  made  by  the 
vestry,  requiring  the  churchwardens  and  overseers  to  bor- 
row the  200/.  of  Mr.  Newton,  to  pay  him  legal  interest,  and 
pay  him  oflf  50/.  a  year  until  the  whole  was  repaid.  The  de- 
fendants accordingly  gave  four  promissory  notes  for  50/.  each, 
with  interest,  payable  one,  two,  three,  and  four  years  after 
date,  which  notes  were  in  the  ordinary  form,  except  that 
they  were  signed  by  the  defendants  as  churchwardens  and 
overseers.    One  of  these  notes  had  been  paid  oiF.     Henry 
Newton,  during  his  lifetime,  and  his  brother,  after  his  death, 
down  to  the  year  1831,  received  the  interest  upon  the  three 
remaining  notes  from  the  churchwardens  and  overseersybr 
the  time  being,  and  receipts,  acknowledging  the  payment 
by  the  churchwardens  and  overseers  of  Chingford,  were 
signed  by  Henry  Newton,  or  his  brother.     In  the  years 
]8£9  and  1830,  one  of  the  defendants  audited  the  parish  ac- 
counts for  the  preceding  years,  and  signed  indorsements  as 
follows :  **  We  have  examined  the  within  account,  and  find 
it  jast  and  correct"    In  each  of  these  accounts  there  was 
an  item  for  the  interest  paid  to  Mr.  Newton  on  the  notes  in 
question.    Upon  this  state  of  facts,  D.  Pollock,  for  the  de- 
fendants, applied  for  a  nonsuit,  on  two  grounds  : — 1st.  That 
the  defendants  were  not  individually  liable  ;  and  secondly, 
that  supposing  them  to  have  been  individually  liable,  the 
plaintiff's  right  to  recover  was  barred  by  the  statute   of 
limitations ;    for,  he  contended,  that  the  payment  of  in- 
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1834.        terest  by  the  parish  officers  for  the  time  being  was  a  pay- 
ment by  strangers,  and  could  not  take  the  case  out  of  the 


Crew 


Petit. 


V.  statute  as  against  the  defendants.    The  Lord  Chief  Justice 

gave  the  defendants  leave  to  move  for  a  nonsuit  upon  both 
points,  but  directed  the  jury  to  find  for  the  plaintiffs,  if  they 
thought  that  the  defendants  had  adopted  the  payments  of 
interest    Verdict  for  plaintiffs ;  damages  170Z. 

In  last  Michaelmas  term  D.  Pollock  moved  for  a  non- 
suit accordingly,  and  the  Court  refused  to  give  him  a  rule 
upon  the  first  point,  but  after  taking  time  \p  consider, 
granted  a  rule  upon  the  second. 

F.  Pollock  and  Hutchinson  now  shewed  cause*  The 
point  to  be  determined  here,  being  whether  the  case  is  or  is 
not  taken  out  of  the  statute  by  the  payment  of  interest.  Lord 
Tenterden^a  act  is  entirely  out  of  the  question.  Treating 
the  defendants  as  sureties  only,  which  is  putting  the  case 
most  strongly  for  them,  the  payment  of  interest  by  the 
parish  takes  the  case  out  of  the  statute  as  against  them. 
Suppose  a  banker  requires  a  security  for  the  loan  of  money 
to  his  customer,  and  the  customer  gets  the  money  upon  his 
surety's  giving  his  own  notes  for  the  payment  of  the  princi* 
pal  and  interest,  and  that  the  party  to  whom  the  money  is 
advanced  regularly  pays  the  interest,— <ould  the  surety,  at 
the  end  of  six  years,  refuse  to  pay  the  banker  the  amount 
for  which  he  had  given  his  notes  i  Surely  not.  The  interest 
is  there  paid  by  the  party  who  really  ought  to  pay,  and  is 
pro  tanto  a  discharge  of  the  liability  of  the  surety*  But 
that  is  not  the  present  case.  Here,  the  defendants  were 
themselves  the  persons  who  really  borrowed  the  money  on 
behalf  of  the  parish,  and  the  payments  by  the  parish  must 
be  considered  as  payments  by  the  agents  of  the  defendants. 
It  might  be  contended,  that  even  without  evidence  of  the 
adoption,  by  auditing  the  accounts,  the  payments  of  interest 
ought  to  be  treated  as  payments  by  the  defendants,  for  they 
are  payments  ybr  the  benefit  of  the  parties  to  the  notes,  so 
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as  to  discharge  them  from  all  liability  to  pay  such  accruing 
interest.  The  adoption,  however,  by  the  auditing  of  the 
accounts  on  two  successive  years^  and  passing  the  items  for 
the  amount  of  interest  paid  to  the  holder  of  the  notes^  is 
conclusive.  The  auditing  in  1829»  by  the  one  defendant, 
was  notice  that  the  notes  were  unpaid,  and  that  the  interest 
on  them  was  in  the  course  of  being  paid  for  his  benefit ; 
and  supposing  him  to  have  been  taken  by  surprise  the  first 
year  so  that  it  could  not  fairly  be  considered  as  such  notice, 
the  auditing  a  second  time,  with  the  absence  of  any  objec- 
tion on  either  occasion,  is  conclusive  evidence  of  adoption 
by  him,  and  therefore  conclusive  against  his  co-defendants. 
It  is  very  probable  that  this  defendant  thought  that  he  was 
not  liable  after  he  had  ceased  to  be  overseer,  but  this  was 
a  mistake  in  law,  as  the  Court  have  decided,  by  refusing  to 
grant  a  rule  upon  that  objection. 

D«  Pollock,  contrJL  In  order  to  see  whether  the  statute 
has  barred  the  plaintiff's  right,  it  is  necessary  to  revert  to 
the  original  transactions.  The  notes  were  given  in  the  clia- 
racter  of  churchwardens,  8lc.  in  pursuance  of  a  resolution  of 
the  vestry,  (made  in  the  presence  of  Mr.  Newton,)  that  the 
churchwardens,  &c.  should  borrow  of  Mr,  Newton  200/. 
and  pay  him  legal  interest,  and  should  pay  him  off  50/.  a 
year  until  the  whole  was  repaid.  If  the  churchwardens, 
8cc.  were  individually  liable^  the  payment  of  interest  by  the 
parish  was  an  unwarranted  interference,  which  could  not 
bind  these  parties.  If  the  defendants  were  liable  only  as 
sureties,  they  should  have  had  notice  of  the  non-payment  of 
die  notes,  according  to  their  tenor.  The  party's  signature 
at  the  foot  of  the  parish  accounts  was  never  intended  as 
an  adoption  of  this  particular  payment,  as  it  affects  his 
own  interest;  such  an  effect  was  never  contemplated. 
The  payment,  to  be  valid  as  against  the  defendants,  ought 
to  have  been  made  with  their  knowledge  and  privity ;  and 
it  is  not  sufficient  that  it  merely  resulted  to  their  benefit. 
[Paiteton,  J.   According  to  what  you  say  about  the  notes 

K  K  2 


Petit. 
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1834.         being  given  by  the  overseers  as  sureties,  you  would  make 
^"^y^      the  notes  mere  pieces  of  waste  paper.     You  say  that  the 
V,  parties  only  contemplated  the  notes  as  memoranda,  and  yet 

they  are  drawn  up  in  the  form  of  promissory  notes,  and 
stamped.  Liord  Tienmartj  C.  J.  Some  of  your  observa- 
tions go  for  a  new  trial,  your  rule  was  for  a  nonsuit  only.] 

LiTTLEDALE,  J. — I  think  that  the  defendants  are  not 
entitled  to  a  nonsuit  There  is  no  doubt  that  the  period 
of  limitation  is  gone  by;  the  only  question  is,  whether  any 
thing  has  occurred  to  take  the  case  out  of  the  statute. 
There  was  a  payment  of  interest  by  the  parish,  and  it  was 
a  question  for  the  jury  whether  the  defendants,  or  any  of 
them,  had  adopted  sucH  payments.  I  think  there  is  no 
reason  to  doubt  upon  the  case.  The  parties  to  the  note 
describe  tiiemselves  as  churchwardens  and  overseers,  and 
by  this  they  seem  to  me  to  recognize  the  vestry  as  managers 
of  the  business — to  recognize  the  vestry  as  their  agents  for 
this  purpose.  If  the  case  were  to  go  to  a  new  trial,  the 
jury  would,  no  doubt,  find  that  the  money  was  paid  with  the 
knowledge  of  the  defendants,  or  one  of  them.  Mr.  Pollock 
says  that  there  ought  to  have  been  notice ;  but  it  does  not 
appear  that  the  defendants  were  sureties.  On  the  con* 
trary,  they  appear  on  the  notes  to  be  principals ;  and  if  they 
sign  as  principals,  they  cannot  be  entitled  to  notice. 

Patteson,  J. — The  defendants  are  liable  to  pay  the 
amount  of  these  notes,  for  there  was,  I  think,  sufficient  evi- 
dence to.  take  the  case  out  of  the  statute.  It  may  be  a 
hardship  upon  the  defendants,  but  we  cannot  take  from  the 
plaintiff  his  right.  The  parish  wanted  to  borrow  money: — 
Mr.  Newton  lent  it  to  the  parish,  whom  he  did  not  choose 
to.  trust,  because  they  could  not  legally  bind  themselves. 
He  therefore  required  the  notes  of  their  overseers.  If  it 
was  intended  that  the  defendants  should  not  be  individually 
liable,  why  do  they  give  a  regular  promissory  note,  stamped? 
They  cannot  bind  themselves  as  overseers,  nor  can  they  bind 
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theparish.  But  the  designation  of  themselves  as  ''church- 
wardens and  overseers"  has  this  effect, — of  shewing  that  the 
parties,  when  they  bound  themselves,  intended  that  the 
parish  should  have  the  management  of  the  payment  of  the 
debt  and  interest.  Within  six  years,  there  is  evidence  of 
one  of  the  defendants  having  audited  and  signed  the  parish 
accounts,  which  contained  an  item  for  interest  paid  on  these 
notes ;  and  although  it  would  be  hard  to  say  that  by  so 
doing  a  party  admits  the  legality  of  all  the  items,  yet, 
coupled  with  other  circumstances,  it  is  evidence  of  an 
adoption  of  the  payment  as  just  and  correct.  If  one  joint 
maker  of  a  note  pays  interest  upon  the  note,  that  is  suffi- 
cient to  take  the  case  out  of  the  statute  as  regards  all  the 
parties.  x 
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Williams,  J. — 1  am  of  the  same  opinion.  If  the  pay- 
ment Mras  made  by  the  authority  and  with  the  consent  of 
any  one  of  the  defendants,  it  seems  to  be  established  that  it 
takes  the  case  out  of  the  statute  as  against  all. 


Lord  Denman,  C.  J. — It  appeared  to  me  to  be  a  clear 
case.  It  really  seemed  to  me  that  the  parties  must  have 
been  all  along  aware  of  the  payment  of  interest.  Some,  if 
not  all,  were  constantly  residing  in  the  parish,  and  therefore 
contributed  a  portion  to  the  payment  of  the  interest,  and 
might  always  have  seen  what  was  being  done. 

Rule  discharged. 
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Where  error 
is  brought  on 
a  conviction 
of  felony,  and 
after  a  fonr- 
day  rule  has 
been  obtained 
and  served  on 
the  attorney- 
general  and 
prosecutor, 
there  is  no 
joinder  in 
error,  the 
party  con- 
victed is  enti- 
tled to  be  dis- 
chai^ged  out  of 
custody. 

So  in  error 
upon  a  con- 
viction for  a 
misdemeaoor. 


The  King  v.  Howse  and  Thompson. 

XHE  defendants  were  brought  up  by  habeas  corpus. 
They  bad  been  tried  and  convicted  at  the  Norwich 
Michaelmas  sessions,  before  the  Recorder  there,  upon  an 
indictment  which  contained  three  counts:  the  first  for  a 
highway  robbery,  the  second  for  an  attempt  to  commit  a 
felony,  and  the  third  for  a  common  assault.  The  defend- 
ants brought  error;  and  there  being  no  joinder  in  error  on 
behalf  of  the  Crown, 

Palmer  now  moved  for  judgment  for  the  prisoners,  for 
want  of  joinder  in  error.  A  four-day  rule  was  obtained, 
and  notice  of  the  rule  was  duly  given  to  the  prosecutor  and 
the  attorney-general. 

Lord  Denman,  C.  J.,  after  consulting  with  the  oflScers 
of  the  Crown  Office,  said — It  seems  to  be  the  constant 
practice  of  the  Court,  where  there  is  a  want  of  joinder  in 
error  in  cases  of  misdemeanor,  to  discharge  the  prisoner. 
If  there  is  any  reason  for  the  rule  in  cases  of  misdemeanor, 
it  is  stronger  in  cases  of  felony.  The  prisoners  are  there* 
fore  entitled  to  be  discharged. 


Judgment  for  the  defendants. 


Perry  v.  Gibson. 

A  witness        AT  the  trial  of  this  cause  beiuie  Jlderson,  J.,  at  the  last 
to  produce  a     assizes  for  Cumberland,  a  witness  who  appeared  under  a 

document,        subpoena  duces  tecum,  to  produce  a  document  on  behalf  of 

under  a  sub-       ,  .     .^ 

poena  duces      the  planitiff,  was  allowed  by  the  learned  judge  to  produce 

tecum,  may 

be  compelled  to  produce  it  without  being  sworn. 
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it  without  having  been  previously  sworn.    A  verdict  having        1834. 
been  fouod  for  the  plaintiff, 

jP.  Pollock  now  moved  for  a  new  trial,  on  the  ground 
that  the  party  should  have  been  sworn,  so  as  to  give  the 
defendant's  counsel  an  opportunity  of  cross-examining  him. 
He  admitted  that,  in  a  case  of  Evans  v.  Moseley  (a),  the 
question  whether  or  not  a  party,  who  appeared  under  a 
subpcma  duces  tecum,  might  be  compelled  to  produce  the 
document  without  being  sworn,  had  been  lately  raised 
before  a  single  judge  in  the  Exchequer,  and  had  been  de* 
cided  by  him  in  the  negative ;  and  that  therefore,  if  this 
Court  should  think  it  right  to  abide  by  that  decision,  he 
could  not  support  bis  motion. 

Talfourd,  Serjt,  stated  to  the  Court  that  he  had  been  in 
the  case  of  Evans  v.  Moseley,  and  had  moved  for  a  new 
trial  on  the  ground  now  taken  by  Mr.  Pollock,  before 
Bayley,  B.,  who,  after  taking  time  to  consider,  had  decided 
that  the  witness  need  not  be  sworn  (6). 

Lord  Denman,  C.  J.— I  think  we  had  much  better  not 
disturb  this  question  now  that  it  has  been  settled  in  another 
Court. 

Parke,  J« — I  have  always  thought  that  the  rule  was  as 
it  has  been  decided  in  the  case  referred  to. 

LiTTLEDALE,  J.  and  Patteson,  J.  concurred. 

Rule  refused. 

(d)  2  Dowl.  Prac.  Cas.  366.  with  the  other  judges  of  the  Court, 

(6)  Baylmfy  B^  Stated  ia  his  and  that  they  coincided  with  him 
judgment,  that  he  had  consulted      in  opinion. 
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^•^■v^^  BiGGs  V.  Clay.  j 

In  an  action     Cj  ASE  for  maliciously  causing  the  plaintiff  to  be  arrested 

dous  wrest  on  ^"  a  charge  of  felony  without  probable  cause.     Plea:  the 

a  charge  of      general  issue.     At  the  trial  before  Gaselee,  J.,  at  the  last 

not  necessary    assizes  for  the  county  of  Essex,  it  appeared  that  in  the 

for  tlie  plun-    ^a,.|y  p^j-j  of  last  year  a  fire  had  taken  place  near  Colches- 

tiff  to  give  in  -^  "^        .  -^  "^ 

evidence  the     ter,  by  which  the  defendant's  house  was  consumed.     The 

"'^eed  na  defendant  applied  to  the  magistrates  for  a  warrant  against 
before  the  ma-  the  plaintiff,  who  had  been  engaged  in  carrying  away  ma- 
gis  ra  es.  terials  after  the  fire,  charging  him  with  stealing  a  pump 

handle.  The  defendant  obtained  a  warrant  to  apprehend 
the  plaintiff,  and  to  search  his  house.  Under  this  warrant 
the  defendant  searched  the  plaintiff's  house,  where  he 
found  the  pump  handle,  the  plaintiff's  wife  and  son  being 
at  the  time  upon  the  premises.  Before  the  constables  and 
the  defendant  had  left  the  house  the  plaintiff  returned  to  it, 
on  which  he  was  immediately  taken  into  custody,  and 
brought  before  the  magistrates,  who,  after  hearing  the 
statements  and  evidence  of  the  parties,  discharged  him. 
No  evidence  of  what  occurred  before  the  magistrates  pre- 
vious to  the  discharge  was  given.  The  defendant's  counsel 
contended  at  the  trial  that  it  was  incumbent  on  the  plaiu- 
tiff  to  prove  all  that  occurred  before  the  magistrates ;  that 
it  was  not  sufficient  to  shew  the  arrest  and  discharge.  The 
learned  judge  was  of  opinion  that  it  was  not  necessary  to 
prove  all  that  occurred,  and  a  verdict  was  found  for  the 
plaintiff. 

Piatt  now  moved  for  a  new  trial,  on  the  ground  that  it 
was  necessary  to  prove  all  the  proceedings  before  the  ma* 
gistrates. 

.^        By  the  Court — We  think  it  is  not  necessary. 

Rule  refused. 
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Jones  v.  Reynolds. 


In  an  action  for  rent  reserved  upon  a  demise  of  certain  Where  in  a 
ores  under  certain  land  in  Glamorgansbirey  the  defendant,  sdpuiated  that 

after  plea  and  before  trial,  filed  a  bill  in  Chancery  against  judgment  shall 
•  •     •«•  •       *.  ,•   ^         •  1  not  be  entered 

the  plaiutin,  praying  for  relief  against  the  agreement  upon  up  until  after 

which  this  action  was  brought,  and  obtained  an  injunction  the/na*  yteor- 

to  restrain  the  plaintiff  from    proceeding  in   the  action,  eery  suit,  and 

Pending  the  injunction,  the  defendant  withdrew  his  pleas,  ^^^^^  jj^^ 

and  signed  a  cognovit  for  750/.  and  costs,  in  which  it  was  ppoD»  when, 

stipulated  as  follows  :  ^'  No  judgment  shall  be  entered  up  the  final  de- 

hereupon,  or  execution  issued,  until  after  the  final  hearing  f '?®  ®5  ?"^®'^ 

■^      ;  ...  .         being  in  favour 

of  a  certain  Chancery  suit  instituted  by  the  defendant  against  of  the  plaintiff, 

the  plaintiff  to  be  relieved  from  the  cognovit  on  which  this  nnV^ewlcu-'*' 

action  is  brought,  and  the  Jinal  decree  or  order  to  be  pro-  tion  upon 

nounced   hereon ;  when,  in  the  event  of  the  final   decree  ^re  to  opera 
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or  order  being  in  favour  of  the  plaintiff,  iudgment  shall  be  m  accordance 

L  J  .        '       \         j^     t  withthede- 

entered  up  hereupon  and  execution  issued,  and  the  same  cree  or  order, 

shall  operate  in  accordance  with  such  decree  or  order.    And  f.*!!?.    ®  F^in- 
,    ,         '^  titt  IS  to  be  en- 

it  is  hereby  expressly  agreed,  that  upon  such  decree  or  order  titled  to  levy 

being   made  in  favour  of  the  plaintiff  in  this  action,  the  ?^      j°^°^°^ 

plaintiff  shall  be  at  liberty  to  levy  upon  such  execution  for  no  more;  the 

1  r  I  i_     .1  -J  J  plaintiflf  is  not 

such  sum  or  sums  of  money  only  as  by  the   said  decree  or  aphorized  to 

order   the  defendant  shall   be   directed   to   pay."        The  em^r  up  j«dg- 
suit  in  Chancery   was   heard,    in  December  last,    before  an  appeal  to 
Sir  Johii  Leach,  M.  R.,  who  on  the   10th  of  January  dis-  jj'®     ^i^^ 
missed  the  bill  with  costs.      In  February,  the  defendant  against  a jina/ 
appealed  to  the  Lord  Chancellor.     In  March,  the  plaintiff  ^u^dL^bs. 
entered  up  judgment  upon  the  cognovit.  Thereupon  an  order  ing  the  de- 
was  made  by  Parke,  J.,  for  staying  the  proceedings  until 
the  fifth  day  of  this  term,  to  enable  the  defendant  to  apply 
to  this  Court  to  set  aside  the  judgment  for  irregularity. 
Folleii  at  the  commencement  of  the  term  obtained  a  rule 
accordingly,  against  which, 

Whiicombe,  at  the  close  of  the  term,  shewed  cause*    The 
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1834.  question  is,  whether  there  has  not  already  been,  within  the 
terms  of  this  cognovit,  ajmal  hearing  of  the  Chancery  suit 
and  a  final  decree  or  order  pronounced  thereon.  There 
has  been  2l  final  decree  or  order,  as  contra-distinguished  from 
interlocutory  decrees  and  orders,  and  this  is  the  distinction 
contemplated  by  the  cognovit.  If  the  plaintiflf  is  to  wait 
till  the  suit  is  finally  settled  upon  appeal,  the  cognovit  will 
be  almost  useless,  and,  indeed,  it  is  apprehended  that  a 
decree  upon  appeal  is  but  an  order  of  aflSrmance  or  reversal. 
[Lord  Denman,  C.  J.  The  cognovit  says,  final  decree  or 
orderJ]  The  terms  are  used  syuonimously.  [FoUett.  There 
is  another  objection,  which  is,  that  the  levy  is  to  be  only  for 
the  sum  finally  decreed.]  The  plaintiflf  will  issue  execution 
to  no  greater  amount  at  his  own  peril. 

Fotlettf  contri,  was  stopped  by  the  Court. 

Lord  Denman,  C.  J. — We  think  that  the  judgment 
cannot  be  entered  up  until  the  final  determination  of  the 
Chancery  suit. 

LiTTLED  ALE,  J. — I  quite  agree.  The  question  does  not 
turn  upon  the  technical  meaning  of  the  words  ''  decree 
or  order."  What  is  meant  is,  the  final  settlement  of  the 
suit. 

Patteson,  J.,  and  Williams,  J«,  concurred. 

Rule  discharged^ 
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Knight  v.  Gibbs. 

C^ASE  for  words  spoken  by  the  defendant  in  conversations  Id  order  to 

had  with  one  Hannah  Enoch,  and  with  others,  imputing  [^^^^^  ^flT 

want  of  chastity  and  gross  levity  of  conduct  to  the  plaintiif,  matory  words 

as  lodger  in  the  house  of  the  said  Hannah  Enoch;  alleging  o^u  }„  respect 

as  special  damage,  that  the  plaintiff,  who  was  at  the  time  of  special  da- 

r  1-1  1-1  •  1  1         r-  ™^«>  it  w  not 

of  speaking  these  words  m  the  service  and  employ  of  one  necessary  that 

Samuel  Enoch,  w^as  turned  out  of  such  employ  and  pre-  ^^^  person 

t^    'f  r       whose  act  con- 

vented  from  earning  the  gains  to  which  she  would  otherwise  stitutes  the 

have  been  entitled.     Plea,  the  general  issue.  magrshodd 

At  the  trial  before  Patteson,  J.,  at  the  last  Worcester-  have  believed 

shire  spring  assizes,  Mrs.  Enoch  proved  the  words  (a),  and  chaiw^pro-'^ 

that  at  the  time  when  they  were  spoken,  the  plaintiflF  was  ^ded  that  he 

acted  in  con* 
employed  by  her  in  the  business,  which  she  conducted,  of  sequence  of  the 

a  straw-bonnet  maker,  and  lived  with  her  in  the  house,  T^"^*  having 

'  '  been  spoken. 

which  her  husband  held  as  tenant  to  the  defendant;  she      A  defama- 

also  proved  that  she  had  since  dismissed  the  plaintiff  in  caUon^by^*^ 

consequence  of  what  the  defendant  had  said;  but  upon  cross-  B.  respecting 

examination,  it  was  admitted  by  her  that  she  did  not  dis-  the  house  oc- 

miss  the  plaintiff  because  she  believed  the  words  to  be  cupied  by  B. 

!  1       /•         V  jf     1     w      1  /^     1  ,        as  his  tenant, 

true,  but  because  she  feared  to  ojjend  the  defendant,  her  is  privileged, 

landlord.     Sent.  Talfourd.  for  the  defendant,  applied  for  a  ^^®"  *"?^ 
•*  "^  '  ,  '    rr  communica- 

nonsuit,  on  the  ground  that  the  special  damage  proved  did  tion  is  made 

not  flow  from  the  slander  as  such,  but  from  another  cause  consequenceof 

operating  upon  the  witness's  mind.     The  learned  judge  the  relation  of 

refused  to  nonsuit,  but  gave  leave  to  move  the  Court  for  a  tenant,  and 

nonsuit  upon  the  point.    The  case  then  went  to  the  jury,  without  malice 

,  ^     .     «.  ,/•       ;  ,    .    .      ,  ^.  .       ,,  in  fact. 

and  Serjt.  laljourd  contended,  m  the  course  of  his  address 

to  them,  that  the  relation  of  landlord  entitled  the  defendant 

to  make  a  representation  to  his  tenant  on  the  subject  of  the 

(a)The  words,  as  proved,  related  they  make  the  house  more  like  a 

to  the  plaintiff  and  another  woman  bawdy-house  than  any  thing  else — 

also  kidging  with  Mrs.  Enockf  and  I  shall  be  giving  you  notice.    It  is 

in  her  employ,  and  were  to  the  a  disgrace  for  any  one  to  have  such 

following  effect: — '*  Their  conduct  persons  in  his  house.'' 
is  shameful  and  disgraceful,  so  diat 
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conduct  of  persons  lodging  with  her,  for  that  he  was  inter- 
ested in  the  reputation  of  the  house,  and  that  therefore  the 
communication  was  privileged ;  and  that  no  special  damage 
had  been  proved  to  have  been  occasioned  by  the  slander. 
Upon  the  first  point,  the  learned  judge  appears  to  have 
stated  to  the  jury,  that  if  they  thought  that  the  communication 
was  made  bon&  fide,  with  reference  to  the  relation  of  land- 
lord and  tenant,  and  without  any  intention  to  do  a  malicious 
injury,  the  communication  was  privileged,  but  not  other- 
wise; and  upon  the  second  point,  his  lordship  left  it  to  the 
jury  to  say  whether  they  believed  that  the  witnesses  had,  in 
dismissing  the  plaintifi;  acted  inconsequence  of  the  speaking 
of  the  words  by  the  defendant.  The  jury  found  for  the 
plaintifi*,  damages  10/. 


Second  point: 
Damage  not 
occasioned  by 
belief  of  the 
defamatory 
words.  ' 


tint  point : 
Privileged 
commwiica- 
tion. 


Talfourd,  Serjt.,  now  moved  for  a  nonsuit  or  for  a  new 
trial.  The  special  damage  which  must  be  shewn,  in  order 
to  support  a  declaration  for  slanderous  words  not  action- 
able of  themselves,  must  Jlow  from  the  words,  as  slander, 
[Parke,  J.  If  these  words  had  not  been  spoken,  Mrs. 
Enoch  would  not  have  dismissed  the  plaintiff.]  It  is  not 
enough  that  the  damage  flows  from  the  words,  unless  it 
flows  from  them  as  slander.  In  Ficnrs  v.  Wilcocks  (a)  it  was 
held,  that  the  special  damage  must  be  the  legal  and  natural 
consequence  of  the  words  spoken.  Here,  the  damage  was 
not  in  reality  a  consequence  of  the  words  spoken ;  for  Mrs. 
Enoch  stated  that  she  discharged  the  plaintiff  upon  other 
considerations  than  that  of  a  belief  in  the  truth  of  the  words. 

Upon  the  other  point,  as  to  whether  the  relation  of  land- 
lord and  tenant  made  the  communication  privileged,  the 
learned  judge,  it  is  believed,  told  the  jury  that  the  defend-^ 
&nt  was  not  entitled  to  protect  himself  under  his  character 
of  landlord.  [Patteson,  J.  I  do  not  see  how  it  could  be 
put  otherwise  than  thus; — that  if  the  jury  thought  that  the 
defendant  made  the  communication  bon&  fide  and  without 
an  intention  to  do  a  malicious  injury^  it  would  be  privi^ 

(a)8£ast^1. 
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leged,  but  not  otherwise.  I  suppose,  however,  that  I  did 
not  put  it  so,  if  you  say  that  I  did  not.  Certainly  the 
words  proved  were  very  strong,  and  such  as,  I  thiuk,  could 
hardly,  in  point  of  fact,  be  put  as  a  privileged  communica- 
tion on  the  part  of  the  landlord.] 

Lord  Denman,  C.J. — The  case  and  argument  have  First  point. 
been  very  fairly  stated.  It  is  most  likely  that  my  brother 
Patteson  did  put  the  case  to  the  jury,  as  he  now  thinks  he 
should  have  done.  If  he  had  directed  the  jury  that  the 
landlord's  communications  were  not  privileged,  as  a  point 
of  law,  I  think  that  you  would  have  been  entitled  to  your 
rule  for  a  new  trial.  If  it  had  been  a  communication  by 
the  landlord  made  bon&  fide,  I  should  think  that  it  was  pri- 
vileged. The  proper  question  was, — whether  the  commu- 
nication was  made  bon4  fide  ?  and  I  should  have  thought 
the  learned  judge  wrong,  if  the  case  had  been  otherwise 
left  by'him  to  the  jury. 

Upon  the  other  point,  as  to  whether  the  .special  damage  Second  point. 
can  be  considered  as  resulting  from  the  slander,  I  think 
that  the  circumstance  of  the  witness  stating  that  she  did 
not  discharge  the  plaintifi^  because  she  believed  the  words 
to  be  true,  but  because  she  feared  to  offend  the  defendant, 
ought  not  to  deprive  the  plaintiff  of  her  right  of  action. 
We  ought  not,  I  think,  to  speculate  too  finely  upon  the  mo^ 
tives  that  operated  upon  the  person  whose  act  is  relied  upon 
as  constituting  the  special  damage.  The  real  question  is, 
whether  the  damage  was  produced  bif  the  words  having 
been  spoken  by  the  party.  I  do  not  know  that  the  belief  of 
the  charge  is  at  all  material.  I  may  not  believe  a  charge, 
and  yet  I  may  not  have  the  courage  to  keep  a  person  who 
18  suspected  by  others.  I  think  it  better  that  we  should 
lay  it  down  generally  that  if  the  words  are  slanderous  and 
are  acted  upon  to  the  prejudice  of  the  party  slandered,  an 
action  may  be  maintained. 

Parke,  J. — I  think  the  verdict  ought  not  to  be  disturbed. 
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1834.  Upon  the  question,  as  to  whether  the  communication  was 
privileged,  I  think  that  if  it  had  been  distinctly  made  out 
that  the  judge  had  said  that  the  relation  of  landlord  did  not 
justify  any  communication,  which  would  have  been  action* 

First  point.  ^ble  in  an  ordinary  case,  I  should  have  said  that  the  de- 
fendant was  entitled  to  a  new  trial ;  because  I  cannot  say 
that  he  might  not  make  such  communication.  The  conduct 
of  which  a  landlord  complains  might  be  such  as  would  ren- 
der his  house  liable  to  be  treated  as  a  disorderly  house. 
The  proper  question  is,  whether  the  communication  is 
made  maliciously.  The  language  here  was  very  strong, 
and  there  did  not  appear  to  be  any  facts  to  justify  it;  so 
that  it  is  very  probable  that  the  jury  would  find  malice  if  it 
were  put  to  them.    There  must,  I  think,  be  no  new  trial. 

Second  point  The  point  upon  the  motion  for  a  nomuit  is,  whether  the 
special  damage  ^s^s /ram  the  slander.  It  appears  to  me 
that  it  does.  It  does  not  appear  clearly  that  the  plaintiiF 
would  have  been  turned  away,  but  for  the  words,  although 
it  appears  that  she  would  probably  have  been  discharged 
in  the  same  manner  if  other  words  had  been  used ;  but  still 
it  appears  thftt  she  was  turned  away  in  consequence  of  the 
words.  This  case  differs  from  Vicars  v.  Wilcocka  (a),  sup- 
posing that  to  have  been  rightly  decided.  There  the  loss  of 
employment  to  the  defendant  was  partly  owing  to  the  words 
used,  and  partly  in  consequence  of  the  plaintiflf's  having 
been  discharged  by  his  former  master.  Therefore  the  spe- 
cial damage  was  only  in  part  owing  to  the  expressions  of 
the  defendant.  Here,  it  is  wholly  occasioned  by  the  words ; 
although  it  appeared  that  other  words  might  have  had  the 
same  effect. 

First  point.  Patteson,  J.— I  do  not  recollect  how  the  case  was  put 

upon  the  first  point.  My  brother  Talfourd  did  not  put  it 
as  a  question  of  law  and  ask  for  a  nonsuit,  or  I  should 
have  had  a  note,  as  I  have  of  the  second  point.  If  I  stated 
it  one  way  I  was  wrong;  if  the  other  way,  I  M'as  right. 
Upon  the  whole  of  the  evidence,  the  language  used  cer- 
(a)  8  East,  1. 
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tainlj  appeared  not  to  be  warranted  by  the  facts.     There*        i8S4. 
fore  if  a  jury  were  told  that  the  defendant  was  only  liable,      ^^>^'^^ 
if  they  thought  he  had  acted  from  malicious  feelings,  they  «, 

would  have  found  for  the  plaintiflf.  Gjbbs. 

With  respect  to  the  other  point,  I  would  not  nonsuit,  Second  point. 
because  there  w*ere  no  cases  to  shew  that  I  ought  to  do  so. 
Vicars  v.  Wilcocks  differs  from  this  case,  for  the  reasons 
which  have  been  already  stated.  Here,  the  damage  follows 
etUirely  from  the  defendant's  conduct.  He  slanders  the 
plaintiff,  and  follows  up  what  |ie  says,  by  requiring  Mrs. 
Enock  to  act  upon  what  he  has  said  by  turning  the  plaintiff 
away.  That  is  the  effect  of  what  he  says,  and  she  does 
what  be  requires.  Therefore  I  think  that  the  damage  fiowt 
naturally  from  the  wards. 

Rule  refused. 

Mansfield  v.  Brearey. 

Assumpsit  on  an  agreement,  by  which  the  defendant  On  the  trial  of 
undertook,  for  commission  and  reward,  to  endeavour  to  sell  „_„  a  special 
a  turnip  cutter  for  4/.,  and  to  return  it  in  the  event  of  his  contract  with 
being  unable  to  procure  4/.  for  it :  Breach,  that  he  sold  it  for  counts,  evi- 
less  than  4/.  to  wit,  \l  1 U.    There  were  also  a  count  for  ^f^^^^g"^*-^ 
goods  sold  and  delivered,  and  the  common  money  counts,  contract,  but 
tbe  7th  count  being  for  money  received  by  the  defendant  afenm/ver- 
for  ibe  plaintiff's  use.     Plea;  the  general  issue.    At  the  diet  for  su. 
trial  before  the  under-sheriff  of  the  county  of  Derby,  by  ciM^amo^unt ' 

virtue  of  n  writ  of  trial,  evidence  was  given  on  the  part  of  ^hich  the 

.-.«••  ^1  .1  1  .      ,      plaintiff  would 

the  pbmtiff,  m  support  of  the  special  contract  stated  m  the  have  been  en- 
special  count,  and  it  was  shewn  that  the  defendant  had  vCT^^^gJoit^ 
sold  tbe  instrument  by  public  auction  for  \L\  \s.,  which  sum  count  for  mo- 
be  bad  never  paid  to  the  plaintiff.     Evidence  was  given  on  "erved  thede- 

the  part  of  the  defendant  tending  to  shew  that  be  had  been  fendant  is  not 
,..,,,.     .^  r.  ,.  .      .        -,.         entitled  to  the 

authorized  by  the  plamtin  to  use  his  own  discretion  m  selling,  entry  of  the 

and  that  1/.  Us,  was  the  full  value  of  the  instrument.     It  suggestion  on 

the  roll,  that 
the  action  was  brought  for  a  debt  fio<  amounting  to  405.,  in  order  to  deprive  the  plaintiff 
of  costs  under  the  provisions  of  a  Court  of  Requests'  Act.    The  Court  are  bound  by 
the  record  as  returned  by  the  uader-sheriff. 
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was  also  shewn  that  at  the  times  when  the  cause  of  action 
arose  and  when  the  action  was  commenced,  the  defendant 
was  within  the  jurisdiction  of  the  Derby  Court  of  Requests. 
The  defendant  contended  upon  the  evidence,  that  the  plain«- 
tiff  was  only  entitled  to  recover  the  sum  which  the  defend- 
ant had  received,  and  that,  therefore,  the  claim  was  within 
the  provisions  of  an  act  of  6  Geo,  3,  c.  20,  '^  for  the  more 
easy  and  speedy  recovery  of  small  debts  within  the  borough 
of  Derby  and  the  liberties  thereof/'  by  which  a  court  of  re- 
quests was  created,  and  by  which  it  was  provided  that  no 
action  at  law  should  be  brought  for  the  recovery  of  ^  any 
debt "  not  amounting  to  405.  against  any  inhabitant  within 
the  borough  and  liberties.  The  jury  found  a  verdict  for 
1/.  }08.{a\  The  under-sheriff  entered  the  finding  of  the 
jury  upon  the  postea  as  a  finding  upon  the  7th  count  only, 
and  whilst  it  was  in  this  form  caused  a  copy  to  be  given  to 
the  defendant.  Afterwards  the  plaintiff's  attorney  applied 
to  the  under-sheriff  to  alter  the  postea,  by  entering  the  ver- 
dict upon  the  declaration  generally.  The  under-sheriff 
refused  to  do  so  at  first,  although  he  admitted  that  the  ver- 
dict, as  given  by  the  jury,  was  a  general  one;  but  afterwards 
said  that  he  was  about  to  go  to  London,  and  woiild  take  the 
opinion  of  his  pleader  as  to  the  propriety  of  making  the 
alteration,  and  that  he  would  act  accordingly.  The  altera- 
tion was  subsequently  made,  and  in  the  postea  as  returned 
with  the  writ  of  trial,  the  verdict  appeared  to  be  general. 
The  under-sheriff  certified  that  the  judgment  ought  not  to 
be  signed  until  the  defendant  had  had  an  opportunity  of 
applying  to  this  Court  for  relief  under  and  by  virtue  of  the 
act  of  6  Geo»  3,  c.  20.  Whitehurst,  in  Easter  term,  ob- 
tained a  rule  to  shew  cause  why  the  verdict  should  not  be 


(a)  The  aDder-sherifT's  notes  of 
the  evidence,  verified  by  affidavit, 
were  before  the  Court. 

In  a  case  of  Bumey  v.  Afora/, 
which  had  been  tried  before  the 
Mayor  and  Bailiff  of  Liverpool, 
pursuant  to  ao  order  from,  this 


Court,  Alexander,  in  the  course  of 
this  term,  moved  for  a. new  trial,  on 
tlie  ground  that  the  verdict  was  a 
perverse  verdict.  The  Court  re- 
fused the  rule,  because  the  notes  of 
the  presiding  judge,  verified  by  affi* 
davUf  were  not  in  Court. 
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set  aside  and  a  verdict  entered  for  the  defendant,  or  a  non- 
suit entered,  or  why  the  verdict  for  the  defendant  should 
not  be  entered  on  the  common  counts  only,  and  a  suggestion 
entered  on  the  issue  roll,  of  the  fact  of  the  verdict,  and  that 
the  defendant  was  liable  to  be  summoned  before  the  com- 
missioners of  the  court  of  requests  established  by  6  Geo.  3, 
c.  %Kf  for  the  sum  recovered,  and  awarding  to  the  defendant 
his  costs  of  defence  of  this  application,  and  of  entering 
the  suggestion  on  the  roll. 
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Busby  now  shewed  cause.  The  Derby  Court  of  Requests 
Act  only  applies  to  cases  where  the  claim  is  for  a  debt  under 
405.,  and  does  not  extend  to  the  case  of  an  action  for  unli- 
quidated damages,  in  which  the  damages  recovered  are  under 
40s. ;  JoHas  v.  Greening  (a).  In  this  case  there  were  special 
counts  and  evidence  given  to  support  them,  and  although 
the  jury  returned  their  verdict  for  the  amount  which  the  de- 
fendant had  received  for  the  plaintiff,  it  does  not  necessa- 
rily follow  that  the  verdict  was  not  upon  the  special  counts. 
The  contest  before  the  under-sheriff  was,  in  fact,  whether  the 
plaintiff  could  have  got  more  than  the  sum  for  which  the 
machine  had  been  sold,  and  the  jury  may  have  thought  that 
he  could  not,  and  that  therefore  though  the  special  contract 
was  broken,  the  plaintiff  had  suffered  no  damage  in  respect  of 
the  mere  breach.  The  mere  finding  of  a  verdict  for  ]/•  1  Is. 
does  not  negative  the  special  contract.  The  verdict  was 
general  in  fact,  and  is  so  entered  upon  the  postea»  and 
therefore  the  verdict  must  apply  as  well  to  the  special  as  to 
the  common  counts. 


Whitehurstj  in  support  of  the  rule.  In  the  report  of  Jonas 
V.  Greeningf  it  does  not  appear  that  the  declaration  con- 
tained any  of  the  common  counts,  and  it  is  quite  clear  that 
the  money  recovered  in  that  case  could  not  have  been  reco- 
vered upon  any  but  a  special  count.     Here,  there  was  only 


vol..  Ill, 


(a)  5  T.  R.  529. 
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one  cause  of  action,  and  that  was  a  debt  under  40$.,  and 
the  finding  was,  in  fact,  although  not  in  express  terms,  a 
finding  upon  the  common  counts  only.  [Littledale,  J, 
You  should  apply  to  the  judge  (a)  to  amend  the  pos- 
tea,  if  it  is  incorrect  (&)•  Lord  Denman,  C.  J.  We  must 
take  the  finding  to  have  been  as  it  is  stated  in  the 
postea.]  The  judge  has  referred  the  defendant  to  the 
court  by  an  indorsement  upon  the  postea.  It  b  submitted 
that  the  under-sheriif  had  no  right  to  alter  the  postea  as  he 
has  done ;  but  even  if  he  had  such  a  right,  still  as  he  re- 
ferred the  whole  matter  to  this  Court,  it  is  hoped  that  the 
Court  will  be  of  opinion  that  the  verdict  ought  to  be  upon 
the  7th  count  only.  The  jury  gave  the  plaintiff  the  exact 
amount  for  which  the  machine  was  sold,  which  in  the  un- 
derstanding of  every  person  must  mean  that  they  negatived 
the  special  contract.  The  Court  of  Requests'  Act  was 
given  in  evidence  at  the  trial,  and  was  a  good  defence  to 
the  action  under  the  general  issue.  Parker  v.  Elding  (c), 
Bam^  V.  Ttab{d),  Taylor  v.  Bhtir  (e). 


Lord  Denman,  C.  J. — The  question  whether  the  rule 
was  properly  obtained  and  ought  to  be  made  absolute,  de- 
pends upon  the  question,  whether  the  action  was  for  a  debi 
under  405.  It  is  quite  clear  that  the  action  is  for  a  debt 
within  the  meaning  of  the  act,  but  it  is  also  for  something 
more.  There  was  a  special  contract  stated  in  the  declare* 
tion,  and  it  is  very  possible  that  the  jury  may  have  thought 


(a)  t.  e.  the  sheriflT's  '^  deputy  or 
judge,^  before  whom  the  cause 
was  tried,  by  virtue  of  3  &  4  IF. 
4,  c  49,  5.  17.  The  Courts  use 
the  same  language  in  speaking  of 
the  person  before  whom  a  cause  is 
tried,  whether  he  is  one  of  the 
judges  of  the  superior  Courts  sit- 
ting under  a  writ  of  nisi  prius, 
or  an  under-sheriff  sitting  under  a 
writ  of  trial. 

(6)  The  power  of  amending  the 


postea,  though  vested  in  the  Court 
out  of  which  the  nisi  prius  record 
issues,  and  to  which  it  is  returned 
with  the  postea  indorsed,  is  gene- 
rally, for  the  sake  of  convenience, 
exercised  by  the  judge,  who  hav- 
ing tried  the  cause,  is  in  posses- 
sion of  the  materials  from  which 
the  amendment  is  framed. 

(c)  1  East,  35«. 

(d)  2  H.  Bla.  S50. 
(f)3T.R.452. 


MA]f8FlE1.d 
V. 
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the  special  contract  broken,  and  have  also  thought  that  the        ieS4k 

plaintiff  bad  not  sustained  any  damage  in  respect  of  the 

breach.    We  cannot  speculate  upon  what  passed  in  the 

minds  of  the  jury,  nor  can  we  enter  into  that  which  is     Brearby. 

stated  to  have  taken  place  with  the  under-sheriff  with  re-* 

apect  to  the  alteration  of  the  postea,  but  we  must  take  the 

postea  as  we  find  it.    From  that  it  appears  that  the  verdict 

was  for  a  debt  and  aho  for  the  breach  of  a  special  con^ 

tracts  and  therefore  the  case  is  not  within  the  act.. 

LiTTLBDALB,  J«— *There  is  a  special  contract  in  the  decla« 
ration,  and  evidence  given  in  support  of  the  claim  made  in 
it.  We  cannot  say  that  the  jury  meant  to  find  only  for 
money  had  and  received. 

Williams,  J* — I  am  of  the  same  opinion.  Tbe.cases 
which  have  been  quoted  are  very  different  from  the  present 
Here  there  is  a  special  count  and  a  general  verdict  There 
is  no  suggestion  that  the  special  count  was  introduced  by 
contrivance  in  order  to  evade  the  provisions  of  the  Court  of 
Requests'  Act  In  the  evidence  there  was  enough  to  shew 
that  the  special  count  was  nor  colourably  introduced  in 
x>rder  to  take  away  the.  operation  of  the  statute.  I.  think 
that  this  case  does  not  come  within  the  act,  and  therefore 
that  the  rule  ought  to  be  discharged. 

Rule  discharged. 


Rex  v.  Biers  and  another. 

Indictment  for  a  conspiracy.  The  first  count  charged  Where  an  lo- 

that  the  defendants,  well  knowing  that  one  A.  B.  was  the  ^^l^ll""^ 

proprietor  of  a  certain  licensed  stage-carriage,  and  that  he,  l^y  ^  in^r- 

roation  for  an 
oflfence  oontraiy  to  a  certain  act,  knowing  that  the  oflfence  had  not  been  committed,  the 
act  IB  mentioned  as  an  act  passed  in  the  second  and  third  years  of  the  reign,  &g.,  the 
judgment  was  arrested.  An  act  passed  in  a  session  extending  into  two  years  of  a  reign, 
may,  in  pleading,  be  described  as  an  act  passed  in  a  tetiion  holden  in  the  twoytatu 

L  L  2   »  ' 
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1834:*        as  such  proprietor,  was  liable  to  the  payment  of  certaia 
Jj^^l^      penalties,  in  which  the  driver  of  such  carriage  (the  name  of 
17.  such  driver  not  being  known)  should  be  convicted  before 

d^'*^  any  justice  of  the  peace  for  any  offence  committed  by  such 
driver  **  against  a  certain  act  of  parliament  made  and  passed 
in  the  second  and  third  years  of  the  reign  of  his  present 
majesty,  intituled/'  8cc.,  did  conspire  ttc.,  falsely  8cc.«  and 
without  any  probable  cause, to  exhibit  an  information  against 
jI,  B,,  as  such  proprietor  of  the  said  stage-carriage,  before 
a  justice  of  the  peace,  charging,  that  Jl,  B.  was  the  pro- 
prietor of  a  certain  licensed  stage-carriage,  and  that  the 
driver  was  unknown,  and  that  when  the  said  driver  drove 
the  said  carriage,  he  unlawfully  carried  two  persons  on  the 
box  besides  the  driver,  the  same  being  contrary  to  the  form 
of  the  statute  in  such  case  made  and  provided,  whereby  the 
driver  had  forfeited  the  sum  of  5/.,  to  be  applied  as  the  law 
directs.    The  count  then  set  out  the  overt  acts. 

The  other  counts  of  the  indictment  may,  for  the  purposes 
of  the  question  that  arose  upon  the  following  motion,  be 
considered  as  precisely  similar. 

The  indictment,  being  removed  into  the  Court  of  King^s 
Bench  by  certiorari,  was  tried  before  Denman,  C.  J.,  at 
the  sittings  after  last  Hilary  term,  when  the  defendants 
were  found  guilty. 

Adolphus  moved  in  arrest  of  judgment.  There  is  in  this 
indictment  a  bad  description  of  an  act  of  parliament,  for 
an  act  is  described  as  made  and  passed  in  the  second  and 
third  years  of  the  present  reign.  In  Bacon's  Abridgment  it 
is  laid  down,  that  an  act  of  parliament  cannot  be  properly 
described  as  of  two  years  in  any  reign.  Mr.  Addingtoffs 
Act  (a)  enacts,  that  a  statute  shall  be  deemed  to  take 
effect  from  the  day  on  which  it  receives  the  royal  assent 
In  Nutt  V.  Stedman  (6),  it  was  held,  that  an  act  described  as 
the  8th  &  9tb  WilL  3,  was  wrongly  described,  and  that 
the  description  should  have  been  as  of  the  eighth  year, 

(0}  39  Ceo,  d,  c.  19»  (fi)  Fort^scue,  579, 
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being  the  year  in  which  the  session  began.     This  principle        1834. 
is  recognized  in  Rumsey  v.  TuffneUifl).  ^^  j^^^^ 

t. 
Sir  James  Scarlett  shewed  cause,  in  the  first  instance.  ^^^  i^odier. 
If  the  words  are  absurd,  they  may  be  rejected  without  im- 
peaching the  validity  of  the  indictment.  Whatever  the 
Court  might  have  done,  if  the  legislature  had  declared 
no  opinion  on  the  subject,  is  not  now  the  question ;  for 
this  Court  is  bound  to  adopt  the  language  of  the  legislature, 
and  in  an  act  of  last  year,  relating  to  stage-coaches,  this 
very  statute  is  described  as  a  statute  passed  in  the  2d  &  Sd 
years  of  Will.  4.  The  prosecutor  could  not  err  in  adopt- 
ing the  language  of  the  legislature. 

Follett,  who  was  counsel  for  Stapleton.  If  the  declarations 
of  the  legislature  are  to  be  taken,  then  there  are  two  with 
respect  to  this  act  of  parliament.  In  the  schedule  of  the 
act  there  is  a  form  of  conviction,  in  which  these  words  are 
employed  '*  in  pursuance  of  an  act  passed  in  the  third  year 
of  Will.  4."  [Patteson,  J.  Both  these  descriptions  are 
informal.  The  true  description  is  ^'  an  act  passed  in  the 
session  of  2  &  3  fVilL  4."  Instances  of  this  are  to  be  found 
in  the  Law  Amendment  Act  (6),  where  the  statute  of 
8  &9  Will,  3,  c.  11,  is  described (c)  as  an  act  passed  in 
the  session  of  parliament  held  in  the  8  8c  9  WUL  3,  and 
the  5  &  6  Edw.  6  is  described  (d)  as  an  act  passed  in  the 
session  of  parliament  holden  in  the  5  8c  6  Edw»  6.] 

Adolphus,  in  reply.  In  BacorCs  Abridgment  (e)  it  is 
said,  *^  If  a  party  recite  a  statute,  as  made  upon  a  certain 
day,  which  was  not  made  on  that  day,  he  has,  although 
the  statute  be  a  public  statute,  failed :  for  he  does  not  refer 
to  the  knowledge  of  the  judges,  as  he  would  have  done,  if 
he  had  said  against  the  form  of  the  statute  in  such  case 

(tt)  9  Bi  Moore,  425.  (<l)  Sect.  42. 

(6)  3  &  4  WiU.  4,  c.  43.  \e)  Tttle,  Statute  L.  5. 

(c)  Sect.  16. 
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made  and  provided.     If  he  had  said  so»  Ifae  law  would 
rj^]^^^     have  referred  the  pleading  to  3uch  statute  as  had  been 
V-  appoiuted  for  it ;  but  as  he  has  recited  a  particular^  if  there 

and  aootfasr.  '^  "^^  ^^^^  ^  statute,  his  pleading  is  grounded  upon  a 
thing  which  does  not  exist/'  [Littledale,  J.  Authorities 
upon  this  point  are  collected  in  Ftner's  Abridgment  (a), 
and  there  is  also  a  case  of  Bryant  v.  fViihers  (A).  The  re- 
sult of  these  authorities  is,  that  if  you  give  the  description 
of  a  statute,  you  must  give  it  accurately.] 

Cur,  adv.  vulL 

Lord  Den  MAN,  C.  J.,  now  delivered  the  judgment  of 
the  Court. — We  are  of  opinion  that  the  objection  made  to 
the  indictment  is  fatal.  In  Langley  v.  Haynes{c),  which  was 
an  action  of  debt,  upon  the  2nd  Edw*  6,  for  not  setting  out 
tithes,  the  declaration  recited  that  the  statute  was  made  the 
12  Nov.  anno  2  8c  3  Edw.6,  and  it  was  held,  that  there  could 
not  be  one  day  in  two  years  of  the  reign  of  the  same  king, 
and  for  this  reason  judgment  was  arrested.  This  is  recog- 
nized in  2  Hawkins  {d),  PI.  Cr.,  and  acted  upon  in  Nutt  v. 
Siedman.  We  feel  we  cannot  get  over  the  authority  of 
these  cases. 

Judgment  arrested  (f). 

(a)  TUle,  Statute  E.  3  and  E.  5.  Cowp.  474 ;  Arum.  9  Lord  Raj- 

(6)  S  M.  &  S.  123.  mond,  12£4 ;  Birt  qui  tarn  v.  Rotk- 

(c)  MooK,  S02f  1)1.  463.  weUy  1  Lord  Raymond^  310 ;  PiaU 

(d)  346,  c.  85,  s.  104.  v.  HUl,  ibid.  383. 
(c)  See  Rann,  clerk,  v.  Green, 


£AST£R  T£RM^  IV  WILL,  IV.  479 

18S4. 
Hayslip  and  Wife  v.  Gymer.  \^^^^ 

JLlEBT  for  money  had  and  received,  and  detinue  for  bank  Upon  the  read- 
notes.     Pleas:  Nil  debet,  and  Non  detinet.     At  the  trial  jjj^/ijtht" 
before  Denman,  C.  J.,  at  the  London  sittings  after  last  presence  of 
Hilary  term,  the  following  facts  appeared  : —  who  bad  resid- 

The  plaintiff,  Mrs.  Hayslip,   had,  when  Miss   Emma  ^^^^^J[' 
Gymer,  lived  for  many  years  with  an  aunt  of  the  name  of  parcel  contain* 
WUkinson,  and  in  a  great  measure  managed  her  household  '^n^^^^^d '^' 
affairs.     Mrs.  Wilkimon  died  in  March,  1833,  having  kept  that  A  had 
her  bed  about  a  week  before  her  death,  and  having,  two  days  ^^0"^  ^  fort- 
after  taking  to  her  bed,  entrusted  Miss  E.  Gymer  with  the  night  before 
care  of  all  her  keys.     Miss  JE.  Gymer,  on  the  same  day,  uponwhich  C, 

but  before  she  had  received  the  keys,  shewed  to  her  sister,  ^«  brother  of 

...    B.,  took  up 
who  then  came  to  the  house,  a  parcel  contammg  bank  the  notes,  and 

notes,  which  she  said  her  aunt  had  given  her.     After  the  J^^ul?keep^ 

funeral  of  Mrs.  W.,  her  will  was  read  in  the  presence  of  thena  until  B. 

the  legatees,  executors,  and  friends  of  the  family  of  Mrs.  ^as  stated  by 

W.:  and  after  the  reading  of  it  was  concluded,  one  of  the  ^^^^^  w»^"., 
-     ,  .^  ,     .  ,  .  ft    nesses,  until 

executors  asked  if  any  one  had  any  thmg  to  say ;  upon  which  tlie  claims  of 

Mr.  Gymer  (the  defendant,  and  brother  to  Miss  JE.  Gymer,)  J^^^^XJI^ 

said  to  her,*' Emma  you  have  something  which  Mrs.  Wilkin'  of:  Held,  that 

son  gave  you  before  her  death."     Miss  E.  Gymer  then  pro-  j^'^.'^iinst 

duced  the  parcel,  which  contained  notes  to  the  amount  of  C  for  money 

290/. ;  and  in  answer  to  inquiries,  stated  that  Mrs.  W»  had  ceived  evi- 

about  a  fortnight  before  her  death,  and  before  she  took  to  denceof  what 

.  .  .  .    had  been 

her  bed,  privately  given  the  parcel  to  her,  saying  that  it  stated  by  B. 

would  be  of  use  to  her  after  her  (Mrs.  TF/s.)  death.     The  y^tSlw" 

residuary  legatee  then  objected  to  her  retaining  the  notes,  her  title  to  the 

alleging  that  he  did  not  consider  it  a  legal  gift     Upon  this       q^ij  ^^ 

the  defendant  took  up  the  parcel,  and  said  (according  to  the  that  such  stat^ 

plaintiff^s  witnesses)  that  he  would  keep  the  notes  until  his  with  the  e^- 

sister  required  them ;  or  (as  the  witnesses  for  the  defendant  ^®°?^  of  pos- 

....  .  session,  of 

stated)  untd  the  title  of  the  executors  was  determined  upon.  B.'s  conduct 

at  the  time  of 
reading  of  the  will,  of  her  having  told  her  sister  some  days  before  the  death  of  A.,  of 
the  gift  having  been  made  to  her,  and  of  the  circumstance  of  other  money  of  A,\  being 
Dntooched,  alilioogh  JB.  had  had  opportunities  of  possessing  herself  dishonesdy  of  the 
notes,  was  sufficient  evidence  to  go  to  the  jury,  upon  a  question  raised  whether  JB.  was 
justly  entitled  to  the  notes. 
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It  appeared  that^  after  the  death  of  Mrs.  Wilkinson,  about 
140  sovereigns,  which  had  been  kept  in  the  same  box  with 
the  parcel,  were  found  untouched.  Some  circumstances 
were  also  proved  in  evidence,  on  the  part  of  the  defendant, 
with  a  view  to  shew  that  it  was  improbable  that  Mrs.  Wilk- 
inson could  have  given  the  niece  these  notes  in  the  manner 
which  she  had  stated.  Sir  J.  Scarlett,  for  the  defendant, 
contended  that  the  statement  of  Mrs.  Hayslip,  respecting 
the  mode  in  which  she  had  become  possessed  of  the  notes, 
was  not  receivable  in  evidence;  and  that  there  was  not  suffi- 
cient evidence  for  the  case  to  go  to  the  jury*  The  Lord 
Chief  Justice  over*ruled  these  objections,  and  left  the  case  to 
the  JU17,  who,  while  his  lordship  was  addressing  them,  ex- 
pressed themselves  satisfied  that  the  notes  had  been  given 
to  Mrs.  Hayslip  by  Mrs.  Wilkinson,  and  found  a  verdict  for 
the  plaintiffs. 


Sir  James  Scarlett  moved  for  a  rule  nisi  for  a  new 
trial.  First,  the  statement  of  Mrs.  Hayslip  was  inadmissi- 
ble in  evidence  on  general  principles.  It  is  true  that  if  a 
plaintiff,  to  prove  his  case,  makes  use  of  an  admission  of 
the  defendant,  contained  in  a  conversation,  the  whole  of  the 
conversation  is  admissible  in  evidence.  But  in  this  case 
the  plaintiff  proved  her  own  case  by  a  statement  made  by 
herself.  [Parke,  J.  The  principle  on  which  the  conversation 
of  a  plaintiff  is  evidence  is,  that  the  defendant,  by  saying 
nothing,  acquiesces  in  it.  There  is  in  this  case  the  ad- 
ditional fact,  that  the  plaintiff  is  in  possession  of  the  notes.] 
A  party  living  in  the  house  of  the  owner  may  have  posses- 
sion of  the  property  without  a  gift. 

Then  if  this  gift  is  to  be  considered  as  a  donatio  mortis 
cau8&,  there  was  not  sufficient  evidence  of  it.  The  state* 
ment  made  by  the  testatrix,  according  to  Mrs*  Hayslip*s 
account,  that  she  would  find  them  useful  after  her  death, 
favours  the  notion  that  the  testatrix  intended  this  as  a  gift 
only  in  the  event  of  her  death.  A  donatio  mortis  caus4 
must  be  made  in  the  last  illness  of  the  donor ;  it  is  liable 
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to  the  claim  of  creditors^  and  is  subject  to  the  legacy  duty. 
It  is  almost  iu  every  respect  similar  to  a  bequest  by  a 
nuncupative  will,  except  that  it  is  necessary,  in  the  case 
of  a  donatio  mortis  caus&,  that  there  should  be  an 
actual  transfer  of  the  possession  to  the  donee.  The 
same  evidence  is  required  in  both  cases.  In  this  case 
the  testatrix  is  in  a  situation  in  which  witnesses  might 
at  any  time  have  been  had,  yet  she  never  mentions  the 
gift  to  any  one.  The  statement  of  Mrs.  Hayslip  is  cor- 
roborated by  no  other  circumstance  than  possession,  and 
it  is  proved  that  she  had  the  keys  of  the  house.  The  pos- 
session, therefore,  does  not  corroborate  her  testimony.  It 
cannot  make  any  difference  whether  the  statement  was 
made  to  A.  or  B»  It  may  make  it  receivable  in  evidence 
as  part  of  the  res  gesta,  but  the  statement  does  not  derive 
any  new  quality  from  being  made  to  any  particular  person. 
If  this  is  admitted  in  evidence,  it  will  be  easy  for  the  inmates 
of  a  house  to  plunder,  and  then  to  state  that  the  property 
was  given  to  them. 

Cur,  adv*  vuU. 
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LiTTLEDALE,  J.,  after  stating  the  facts  of  the  case,  said-* 
One  question  was,  whether  this  was  a  donatio  mortis  causi. 
If  the  gift  was  made  in  immediate  anticipation  of  death, 
and  upon  condition  to  return  it  in  the  event  of  her  recovery, 
it  was  a  donatio  mortis  caus4 ;  but  there  was  no  evidence 
of  this. 

There  was,  in  my  opinion,  evidence  to  go  to  the  jury 
as  to  the  mode  in  which  the. bank  notes  were  obtained. 
An  application  is  made  to  Mrs.  Hayslip,  and  she  states  in 
what  way  the  notes  were  given  to  her.  The  evidence  was 
slight;  but  as  the  plaintiff  had  the  notes  in  her  possession, 
there  was  some  evidence  from  which  the  jury  might  con- 
clude that  the  account  given  by  her  was  correct. 


Parke,  J.— Although  the  evidence  was  slight,  yet  I  am 
of  opinion  that  there  was  some  evidence  to  go  to  the  juiy. 
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There  was  evidence  that  the  plaintiff's  wife  had  the  posses- 
sion of  the  bank  notes  several  days  before  the  testatrix  died, 
and  that  after  the  testatrix's  death,  when  an  bqairy  was 
tnade,  she  immediately  produced  the  notes,  and  gave  an 
account  of  the  mode  in  which  she  had  become  possessed  of 
them.  From  the  account  she  gave,  she  would  be  entitled 
to  them  either  as  a  gift  inter  vivas,  or  as  a  donatio  mortis 
cau8&«  Either  the  one  or  the  other  would  entitle  her  to 
them.  The  defendant  did  not  deny  what  Mrs.  HaysUp 
stated.  It  is  not  her  stating  the  circumstance  which  makes 
it  receivable  in  evidence,  but  the  defendant's  not  denying  it. 
It  is  true  that  it  is  an  acquiescence  in  that  of  which  the 
defendant  has  no  personal  knowledge ;  but  still  it  is  some 
evidence,  though  slight.  Immediately  after  the  stat^nent 
had  been  made,  there  was,  according  to  the  plaintiff's  wit- 
nesses, an  express  undertaking  to  return  these  notes  on 
request ;  and  by  this  undertaking  the  defendant  would  be 
bound,  unless  he  could  shew  that  the  account  given  by  the 
plaintiff's  wife  was  untrue.  If  any  other  person  had 
claimed  them,  he  might  have  set  up  the  jus  tertii.  On  the 
part  of  the  defendant  it  was  said  that  he  did  not  undertake 
to  return  them  on  request,  but  that  he  would  keep  them 
wUil  the  claims  to  them  were  settled*  That  would  present  a 
very  different  question.  The  jury,  however,  interrupted  my 
Lord  DenmoHf  and  decided  the  case  before  he  came  to  that 
part  of  the  evidence.  The  case  therefore  stands  on  the 
previous  possession,  accompanied  with  this  circumstance, 
that  there  was  other  money  in  the  house  untouched;  which 
tends  to  shew  that  Mrs.  H.  had  not  helped  herself.  There 
is  also  the  circumstance  that  she  did  not  keep  back  the  pro- 
perty, but  immediately  produced  it  There  was  therefiMre, 
rl  think,  some  evidence  to  go  to  the  jury;  and  they  appear 
to  have  been  perfectly  satisfied  with  the  account  which 
Mrs.  HaysUp  gave. 


Patteson,  J. — 'The  question  was  stated  to  be,  whether 
.Irhat  the  plaintiff  said  was  admissible  in  evidence.     That 
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could  hardly  be  a  question.  It  was  rather,  whether  that  1834. 
evidence  was  entitled  to  any  weight.  Getierally  speaking, 
a  plaintiff  ought  not  to  be  allowed  to  give  evidence  of  tvhat 
he  has  himself  said,  in  his  own  favour.  But  it  is  a  very  dif*** 
ferent  Aing  where  the  defendant  is  obliged  to  let  in  what 
the  plaintiff  said.  In  this  case  the  plaintiff  was  entitled  to 
give  in  evidence  the  circumstances  under  which  the  defend- 
ant received  the  money.  Some  one  asked  her  a  question 
immediately  before  he  took  the  money.  I  do  not  see  how 
it  is  possible  to  exclude  her  answer.  The  jury  might  take 
it  into  their  consideration.  The  defendant  did  not  in  terms 
deny  the  statement,  nor  did  he  in  terms  acquiesce.  His 
conduct  therefore  affords  very  trifling  evidence;  still  it  is 
wmething  to  go  to  the  jury. 

Lord  Denman,  C.  J« — I  am  of  the  same  opinion.  The 
objection  made  was^  that  the  case  ought  not  to  go. to  the 
jury.  It  was  quite  impossible  to  maintain  that  objection. 
The  only  part  of  the  plaintiff's  case  which  was  contradicted 
was,  the  defendant's  having  said  he  would  keep  the  notes 
until  the  plaintiff  required  them.  Evidence  of  acquiescence 
of  a  person  who  does  not  know  the  facts,  amounts  to 
nothing;  but  when  a  man  asks  for  an  account  from  a  per- 
son,  who  gives  one,  it  is  extremely  reasonable  and  quite 
inefitable  that  the  jury  should  give  such  weight  to  it  as 
Ihey  in  truth  and  justice  think  it  deserves. 

Riile  refused* 
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The  King  v.  The  Lord  of  the  Manor  of  Oundle. 

il.  surrenders   \  Mandamus  had  issued  (a)  to  J.  W.  Russell,  esq.  lord, 
a  copyhold  to  . 

such  uses  as     and  H*  M.  Hewlett,  steward,  of  the  manor  of  Oundle,  in  the 

int  an?in    *^^"'*^  ^^  Northampton,  commanding  them  to  admit  John 

default  of  and  Pruday  as  tenant  of  the  manor,  to  certain  copyhold  here- 

iiient,^toB?in  ditanients.     Upon  a  motion  to  quash  the  return  for  insuffi- 

fee:  B.  ap-      ciency,  the  Court  directed  it  to  be  set  down  in  the  paper  for 
points  to  C.  '^  *^ 

The  lord  is       ai^ument. 

bound  to  ad-        'j'jjg  mandamus,  after  statine  the  existence  of  the  manor, 

mitC.  without  • 

reqiuring  the    the  mode  of  descent  of  the  copyholds  in  the  manor,  and  the 

mTs^on'of  B.  "8^**  ^^y  custom  of  the  customary  tenants  to  be  admitted 
thereto,  alleged  as  follows : — 

1809*  Ragsdell  was,  on  the  surrender  of  a  customary  te* 
nant,  admitted  tenant  in  fee  simple,  according  to  the  custom 
of  the  manor,  to  certain  copyhold  hereditaments  within  the 
manor. 

1830.  jR^M&Z/ surrendered  the  hereditaments  to  such  uses, 
upon  such  trusts,  and  to  and  for  such  ends,  intents,  and  pur- 
poses, and  with,  under,  and  subject  to  such  powers,  provi- 
soes, declarations,  and  agreements,  as  Dawson  by  any  deed 
or  deeds  should  direct  or  appoint,  and  in  default  of  and 
until  such  direction  or  appointment,  to  the  use  and  behoof 
of  the  said  Dawson,  his  heirs  and  assigns,  for  ever. 

1830.  Dawson,  in  execution  of  the  power,  did  by  deed 
direct  and  appoint  that  the  hereditaments  should  thence- 
forth remain  and  be  to  the  only  proper  use  and  behoof  of 
Pruday,  his  heirs  and  assigns,  according  to  the  custom  of 
the  said  manor.  Pruday  applied  to  be  admitted,  but  the 
lord  refused  to  admit  him. 

The  return  stated  that  Dawson  had  not  been  admitted  or 
claimed  to  be  admitted  to  the  hereditaments  as  tenant 
thereof,  and  that  no  surrender  by  Ragsdell  or  by  Dawson 
to  or  for  the  use  of  Pruday  had  been  presented  or  made 
known  unto  the  lord  or  his  steward,  whereby  Pruday  could 
become  entitled  to  be  admitted, 
(a)  See  the  argument  upon  the  rule  for  a  mandamus,  Ante,  vol.  i.  586. 
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W.  Hayes  (with  whom  was  Piatt),  for  the  crown.     In        i8S4. 
support  of  the  return  it  will  be  contended  that  Dawson  is      *^^^'^^ 
the  person  to  be  admitted  tenant,     that  argument  must  9. 

lend  to  establish  one  of  these  three  propositions.  First,  that  ^^  ^^  ^^J.® 
the  power  was  not  well  created :  Secondly,  that  it  was  not  Oumdlb. 
well  executed:  Thirdly,  that  if  well  created,  and  well  exe- 
cuted, yet  that  Dawson,  the  person  on  whom  the  use  of  the 
surrender  had  attached  subject  to  the  power,  ought  to  be 
admitted  in  the  first  instance ; — that  although  the  use  was 
overreached  by  the  execution  of  the  power,  the  cestui  que 
use  can  still  call  upon  the  lord  to  admit  him. 

The  first  ground,  namely,  that  the  power  was  bad  in  its  Fint  point : 
creation,  as  being  a  power  to  limit  by  deed  the  use  of  copy-  ^^^^*'J^  ^^ 
hold  land,  involves  a  question  which  has  been  elaborately 
discussed  both  here  and  elsewhere,  Boddington  v.  Aberne^ 
thy  (a).  [CampbeU,  A.6.,  who  was  of  counsel  for  the  de- 
fendants, here  intimated  that  he  did  not  mean  to  question 
the  validity  of  such  a  power.    He  conceded  that  if  Daw^ 
son  had  taken  a  mere  power  without  any  interest,  his  ap- 
pointee might  have  claimed  to  be  admitted.]    This  conces- 
sion disposes  of  the  first  two  points,  and  relieves  the  pro- 
secutor from  what  has  created  the  main  difficulty  in  previous 
cases ; — a  difficulty  which  is  not  easily  accounted  for  after 
the  doctrine  had  been  once  settled, — that  if  a  copyholder 
surrender  to  such  uses  as  he  shall  by  will  appoint,  and  then 
wills  that  his  executors  shall  sell,  a  purchaser  from  the 
executors  is  tn  under  the  surrender  and  is  entitled  to  admit- 
tance,—-and  that  although  the  executors  will  of  course  exer- 
cise this  power  by  deed;  which  really  brings  it  to  the  very 
case  now  presented  to  the  Court.    So  that  in  truth  the  point 
whether  a  limitation  of  copyhold  laud  to  such  uses  as  J.  5. 
shall  by  deed  appoint,  be  good  or  not,  was  as  completely 
bound  by  decision  as  any  other  point  of  copyhold  law.   In 
this  view  Beale  v.Shepherd{b),  and  Holders. Preston{c),  are 
authorities  which  govern  the  principal  case.    [Taunton,  J.  In 

(a)  8Dowl.&RyL624;  5  Bjirn.         (6)  Cro.  Jac.  199. 
ft  Cftssw.  776,  (c)  2  Wilfc  400, 
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1834.        those  cases  the  executor  has  a  mere  power  without  an  owner^ 
thip.l    Besides,  shifting  or  executory  limitations,  of  which 
V.  powers  are  merely  a  species,  had  long  been  held  good  in  rela^ 

Lord  of  the  tion  to  copyholds ;  Coke^h  Complete  Copyholder,  sect.  S5  {a\ 
OuvDLE.  Paulter  v.  Coruhill{b),  Bentley  v«  Dtlamar  (c).  The  doubt 
has  arisen  from  confounding  the  common  law  operation  of 
the  lurrenJer  with  the  equitable  or  fiduciary  character  of  the 
use  limited  upon  it.  Here,  the  surrenderor  continued  tenant 
to  the  lord  (d)«  If  the  effect  would  be  to  place  the  tenancy 
tn  abeyance  during  the  interval  previously  to  the  exercise  of 
the  power  of  appointment,  the  objection  urged  on  the  part 
of  the  lord  could  not  be  resisted*  But  the  lord  haa  no 
ground  of  complaint.  He  has  no  right  to  insist  that  the 
surrender  shall  be  so  framed  as  to  create  a  necessity  for 
admittance.  If  the  lord  has  a  tenant  to  perform  the  ser- 
vices, his  right  is  satisfied*  It  niatters  not  to  the  .lord  to 
whom  the  use  is  limited  in  default  of  appointment.  Whether 
it  is  limited  to  the  dcmee  of  the  power,  or  to  a  stranger, 
or  whether  it  results  to  the  surrenderor  for  want  of  a  limi- 
tation in  default  of  appointment,  is  immaterial  to  him, 
as  in  each  case  the  surrenderor  would  continue  tenant 
It  is  also  quite  immaterial  whether  the  power  precedes 
or  is  subsequent  to  the  limitation  of  the  fee,— whether  the 
limitation  be  to  such  uses  as  A,  shall  appoint,  and  in  de- 
fault of  appointment  to  uses  expressed,  or  whether  it  be 
to  uses  expreBsed,  foUqiwed  by  a  power  to  il.  to  make  and 
appoint  new  uses.  In  effect,  every,  power  of  appointment 
is  a  power  of  revocation  and  new  appointment.  Upon 
the  execution  of  every  power,  some  estate  must  be  wholly 
or  partially  revoked,  as  the. estate  cannot  but  vest  subject  to 
the  power.  In  Boddingttm  v.  Abemethy  (e)  copyhold  lands 
were  surrendered  to  the  uses  of  a  settlement  which  con- 
tained a  power  to  revoke  and  limit  new  uses,  and  it  vras 
held  that  the  uses  limited  by  the  execution  of  this  power 

(a)  Page  81.  ((f)  See  Rex  v.  La^  MUdmey 

(&)Cro.  £liz.  361.  an^e,  vol.  ii.  p.  77 & 

(c)  Freeman*s  Rep.  267,  268 ;          (e)  8  Dowl.  k  %!.  624;  5  fiftrr. 

pi.  293.  &  Cressw.  776. 
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were  good.    This  case  established  the  validity  of  a  power        1834. 
of  revocation  and  new  appointment  over  copyhold  lands.     ^  ^ 
It  has  been  shewn  that  such  power  is  not  distinguishable  v. 

from  the  power  in  the  principal  case ;  and  if  the  validity  of  i^^not  of 
the  power  be  conceded,  the  right  of  the  appointee  to  be  Ouvdlb. 
admitted  seems  to  be  irresistible.  Powers  of  appointment 
and  executory  limitations  are  identical,  Sugden  on  Powers  (a).  Second  point: 
Every  power  of  appointment  is  in  truth  nothing  more  nor  J^^^  ;„*  " 
less  than  an  executory  limitation.  Is  Dawson  to  be  admit-  pointee. 
ted,  notwithstanding  that  the  use  limited  to  him  was  defeated 
by  the  execution  of  the  power  ?  To  what  a  length  this  doc- 
trine would  lead !  Suppose  an  executory  limitation  of  copy- 
hold land  to  the  use  of  il.  in  fee,  but  if  J3.  shall  return 
from  Rome  then  to  the  use  of  J3.  in  fee;  B.  returns  from 
Rome  before  A.'s  admittance,  thereupon  the  use  limited  to 
A.  ceases.  Will  it  be  contended  that  A*  is  nevertheless  enti- 
tled to  be  admitted?  Yet  A.  would  be  as  much  entitled  to 
admission  as  Dawson  in  the  principal  case.  If  powers  and 
executory  limitations  stand  (as  they  confessedly  do)  upon 
the  same  principle,  the  defendant  must  contend  that  in  every 
case  of  an  executory  limitation  of  a  copyhold,  the  per-^ 
son  to  whom  the  use  is  limited,  subject  to  the  execu- 
tory limitation,  continues  after  failure  of  such  use,  by  the 
taking  effect  of  the  executory  limitation,  to  be  the  person 
entitled  to  admittance^  and  on  whose  admittance  the  lord 
may  insist  [Littkdale,  J.  Suppose  Dawson  had  been 
admitted  and  become  tenant,  could  he  afterwards  have 
made  an  appointment  so  as  to  divest  the  estate  of  the  actual 
tenant,  and  entitle  the  appointee  to  admittance  without  sur- 
render f]  It  is  conceived  that  if  Dawson  had  been  actually 
admitted,  and  had  iifterwards  made  an  appointment,  his 
appointee  would  have  been  entitled  without  more  to  imme- 
diate admittance,  the  appointment  operating  to  defeat  his 
estate.  It  was  so  held  in  Boddington  v.  Aberneihy  (6). 
[Lord  Denman,Ci.  You  go  the  length  of  saying  that  Rags- 

(a)  4  ed.  p.  11,  13;   Fearne  on         (h)  Supri^ 
Cent.  Rem.,  by  Bntler,  564,  note. 
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1834.  i{e//continued  tenant  notwithstanding  that  he  had  surrendered 
his  interest  to  others.]  It  has  always  been  considered  that 
the  surrenderor  continues  tenant  till  admittance  is  had  under 
M^wo^^  the  surrender.  [Patieson^J.  The  admittance  relates  back 
OynDLE.  to  the  original  surrender,  Rerv.  Lady  Mildmay  (a).]  Here 
the  power  was  executed,  and  from  the  time  of  its  execu- 
tion DawsofCs  interest  was  divested^  and  by  relation,  the 
surrender  was  to  the  immediate  use  of  the  appointee.  Can 
Dawson  and  Pruday  be  now  consecutively  admitted  under 
this  surrender?  If  Dawson  is  now  entitled  to  be  admitted 
Pruday  cannot  be  entitled  to  be  admitted,  because  Pruday's 
claim  is  founded  on  the  appointmait,  which,  if  valid,  neces- 
sarily supersedes  the  interest  of  Dawson  and  takes  away  his 
title  to  admittance.  [Patteson,  J.  You  contend  that  a  party 
may  claim  to  be  admitted  when  his  interest  is  vested  in  pos- 
session, although  there  has  been  no  admittance  in  respect  of 
previous  interests  created  by  the  same  surrender,  and  without 
reference  to  such  interests  ?]  That  is  in  substance  the  argu« 
ment  for  the  prosecutiop.  The  moment  the  power  of  appoint- 
ment was  fully  executed,  the  interest  of  Dawson,  liable  from 
its  inception  to  be  defeated  by  the  execution  of  the  power» 
was  absolutely  gone,  and  from  that  moment  the  right  to  be  ad- 
mitted was  exclusively  in  the  appointee.  On  every  princi- 
ple, the  admission  of  Dawson  would  be  wrongful.  The 
power  of  appointment  is,  in  fact,  nothing  more  than  an 
option  of  declaring  to  whom  the  use  of  the  surrender  shall 
enure.  Much  has  been  urged  against  executory  limitations 
of  a  copyhold,  on  the  ground  of  their  contravening  the  rules 
of  the  common  law,  but  the  use  of  a  copyhold  is  rather  an 
equitable  than  a  legal  interest.  The  surrender  certainly  is 
a  common  law  assurance,  but  the  use  is  merely  the 
beneficial  interest  in  the  copyhold,  and  the  lord  is  quasi 
a  trustee  for  the  purposes  indicated  by  the  surrender; 
Brookes^s    case  (6),     Wright's    Tenures  (c).       It    is    true 

(a)  Ante,  vol.  ii.  778 ;  5  Bam,  &         (6)  Poph.  125, 
A4o|.  1^54,  (c)  P.  219, 
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that  the  lord  is  at  this  day  compellable,  by  legal  process,  to 
admit  the  person  to  whose  use  the  surrender  is  made,  but 
the  surrenderee  has  no  legal  estate  till  admittance,  nor  is  he,  v. 

for  any  purpose,  tenant  to  the  lord.  In  many  manors  it  has  ^^  ^  ^^ 
been  the  custom  to  admit  upon  executory  limitations,  in-  Oxtndle. 
eluding  uses  limited  under  powers  of  appointment.  In 
practice,  conveyancers  are  familiar  with  titles  derived  under 
appointments;  and  such  titles  are  accepted,  whether  the 
appointment  and  the  admittance  of  the  appointee  have  or 
have  not  been  preceded  by  the  admittance  of  the  person  to 
whom  the  nse  was  limited  in  default  of  appointment,  and 
without  reference  to  that  consideration.  But  if  Pruday 
be  not  entitled  to  admittance,  it  will  follow  that  in  every 
case,  at  least  where  the  appointee  has  been  admitted  without 
the  previous  admission  of  the  taker  of  the  use  limited  in  de- 
fault of  appointment,  the  admittance  is  wrongful,  and  the 
legal  title  consequently  bad ;  while,  on  the  other  hand,  the 
title  would  be  good  at  law,  if  tifier  the  execution  of  the 
power,  the  previous  taker  were  admitted  (of  course  it  must 
be  contended  rightfully)  instead  of  the  appointee,  and  the 
title  were  derived  under  a  subsequent  admittance  of  the  ap- 
pointee, without  any  surrender  or  release  from  the  previous 
taker;  for  to  insist  that  such  surrender  or  release  is  necessary, 
would  be  to  retract  the  admission  which  has  been  made  on 
the  other  side,  that  the  power  is  well  created. 

Campbell,  A.  G.,  (with  whom  was  Swann,)  for  the  de- 
fendant. This  is  an  attempt  to  introduce  a  novelty  into  the 
law  of  copyholds.  No  such  instrument  as  that  of  the  sur- 
render by  Ragsdell  was  ever  attempted  to  be  imposed  upon 
the  lord  of  a  manor.  This  is  a  surrender  with  a  double 
aspect.  According  to  this  doctrine,  Dawson  might  appoint 
to  such  uses  as  the  purchasery't-om  him  should  appoint,  and 
that  purchaser  might  appoint  in  a  similar  manner,  so  that  an 
infinite  number  of  persons  might  have  the  entire  disposition 
of  the  estate,  of  whom  each  would  be  entitled  to  admission, 
without  the  admission  of  any  one  being  necessary.    [Patte^ 

VOL.  III.  M    M 
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18S4.        son,  J.  That  has  been  done ;  Rex  v.  Lord  of  the  Manor  of 
^^^      Henion  (a).']  There  the  parties  had  merely  equitable  interests. 
^.  In  this  case,  Dawson  might  have  brought  ejectment.    If 

I^d  of  the  Dawson  were  merely  the  donee  of  a  power,  hw  appointee 
OuKi)LE.  would  be  entitled  to  admittance ;  but  he  has  an  interest,  and 
is  therefore .  entitled  to  be  admitted ;  Lord  Kensington  v. 
ManseU{b).  There  can  be  no  substitution  of  one  copyhold 
tenant  for  another,  except  by  surrender  and  admittance,  and 
the  surrenderee  cannot  surrender  before  admittance.  Dau^ 
son  is  a  surrenderee,  and  therefore,  until  admittance,  he 
cannot  surrender.  It  has  been  said  that  it  is  immaterial 
whether  the  power  of  appointment  precedes  or  is  subse* 
quent  to  the  limitation  of  the  fee.  [Patteson,  J.  The 
power  is  merely  an  expression  of  that  which  would  be  ne- 
cessarily implied  (c).]  It  is ;  and  this  is  a  contnTance,  by 
expressing  what  would  necessarily  be  implied,  to  avoid  the 
necessity  of  the  admission  of  the  purchaser.  Dawwn 
might  bring  ejectment,  and  be  admitted  on  the  morning  of 
the  trial;  Holdfast  v.  Clapham{d),  Doe  d.  Benmngton  t. 
Hall{e).  He  is  the  absolute  owner  of  the  land.  [Taunton,  J. 
The  surrenderee  cannot  enter  and  take  the  profits  of  the 
land  before  admittance.  You  have  conceded  that  if  diere 
was  merely  a  power,  the  appointee  might  claim  admittance.] 
In  the  case  of  a  devise,  with  a  power  to  the  executors  to  sett, 
it  is  true  the  executors  need  not  be  admitted,  because  they 
have  no  interest ;  but  if  the  estate  be  devised  to  the  executors 
to  sell,  they  have  an  interest,  and  must  be  admitted.  The 
distinction  has  always  been  taken  between  a  power  and  an 
interest;  Benl  v.  Shepherd {f).  In  Holder  d.  Sulyard  t. 
Preston  (g),  the  Court  says,  **  It  is  objected  for  the  plaintiff 
that  the  trustees  (who  have  no  estate  or  interest  given  them 
by  the  will,  but  are  only  ordered  and  directed  to  sell,)  ought 

(a)  9  T.  R.  484.  rizes  him  to  do  by  appointment. 

(6)  IS  Ves.  jun.  «46.  (d)  1  T.  R.  600. 

(c)  Q.  d.  That  Dawsou  mig^t,         {e)  16  Eist,  908. 
without  the  power,  do  by  surren-         (/)  Cro.  Jac.  199. 
dep,  that  which  the  power  aulho-        (g)  3  Wils*  402. 
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first  to  have  been  admitted  before  they  could  have  power  to 
sell.      In  answer  to  this,  we  are  of  opinion,  that  when  the     jJJTkiiig 
devisor  died,  the  power  to  sell  was  instantly  in  the  trustees;  v. 

and  that  where  a  man  by  his  will  gives  power  to  sell,  the  Manor  of^ 
land  descends  to  his  heir  until  that  power  be  executed.  Oumdlb. 
There  is  a  great  difference  between  a  naked  power  and  a 
vested  interest."  [Littledale,  J.  Has  the  lord,  in  ordinary 
cases,  a  right  to  compel  the  surrenderee  to  be  admitted  ? 
or  must  he  not  be  satisfied  with  the  surrenderor  for  his 
tenant?  In  King  v.  Dilliston{a)  there  was  a  special 
custom  that  the  person  to  whose  use  the  copyhold  estate 
was  surrendered  should  come  in  and  be  admitted  after 
three  proclamations ;  which  custom  was  held  good.]  Doe  v. 
Barthrop{h)  shews  the  distinction  which  has  been  made 
between  a  power  and  an  interest.  IPatteson,  J.  I  do  not 
think  that  case  at  all  in  point.  The  question  there  raised 
was  very  different  from  that  now  under  discussion.  Lit- 
iledale,  J.  You  must  go  the  whole  length  of  saying  that  the 
power  was  altogether  nugatory.]  Dawson  has  no  greater 
right  of  disposition  over  the  property  with  the  power,  than 
he  would  have  without  it.  [Taunton,  J.  It  has  been 
decided  that  a  power  of  appointment  may  co-exist  with 
a  seisin  in  fee;  Maundrell  v.  Maundrell{c).'\  [Patte- 
son,  J.,  referred  to  Roach  v.  Wadham  {d),  and  Badham  v. 
Mee  (e).]  There  is  no  instance  of  a  person  who,  having  an 
interest  in  copyhold  lands  as  well  as  a  power ^  has  executed 
the  power  before  admittance.  In  Rex  v.  The  Lord  of  the 
Manor  of  Hendon,  JBonham  covenanted  to  assign  to  Good- 
rich,  who  assigned  to  Rankin;  and  it  was  held  that  Good- 
rich need  not  be  admitted ;  but  it  is  to  be  observed  that 
Goodrich  had  only  an  equitable  interest.  Boddington  v. 
Abernethy  merely  shews  that  there  may  be  an  executory 
limitation  of  copyhold.  If  the  Court  grant  a  peremptory 
mandamus,  the  lord  must  obey ;  whereas  if  the  Court  enter- 

(«)  S  Mod.  SSI.  {d)  6  East,  S89. 

(6)  5Taunt.S8S.  (e)  7  Bingh.  695;  1  Moore  & 

(c)  r  Ves.  Jan.  56T;  10  Ves.     Scott,  14.    And  see  Aa^  ▼.  Pmi^,' 
jun.  246.  5  Bara.  &  Alders.  561. 
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18S4.        tains  any  doubt,  and  does  not  quash  the  return,  the  prosecu- 

^*^^^^^       tor  may  file  a  bill  in  Chancery. 
The  Kino  "^  ^ 

Lord^f  the        Hayes,  in  reply.     There  is  nothing  novel  in  the  doctrine 
Manor  of     for  M^hich  the  prosecutor  now  contends.     Mr.  Sanders,  in 
his  tract  "  On  Surrenders  of  Copyhold  Property,**  with  re- 
ference to  future  and  springing  uses,  has  considered  the 
cases  and  law  on  the  subject,  and  thus  expresses  his  opinion : 
"  And  in  fact,  in  every  surrender  to  such  uses  as  the  surren- 
deror shall  appoint,  either  by  deed  or  will,  (and  which  in 
practice  is  of  frequent  occurrence,)  the  use  to  arise  under 
the  surrender,  is  a  use  commencing  in  futuro."   He  does  not 
say,  indeed,  that  there  may  be  a  limitation  of  the  fee,  in  de* 
fault  of  appointment,  to  the  donee  of  the  power.   He  left  it 
to  be  presumed  that  if  an  executory  limitation  could  exist 
at  all  in  copyholds,  it  was  not  important  whether  the  fee,  in 
default  of  appointment,  were  limited  to  the  surrenderor,  the 
surrenderee,  or  a  stranger.     It  is  now  insisted  that  the  power 
of  appointment  merged  in  the  fee.    Upon  this  point  MauU" 
drell  V.  MaundrelUa)  is  alone  decisive.    To  hold  that  the 
power  is  merged  in  the  fee  would  shake  half  the  titles  in  the 
kingdom.     In  Due  d.   Wiganv.  Jones  {b),  an  estate  was 
limited  to  such  uses  as  J?,  should  appoint, --and  in  default  of 
appointment,  to  JB.  for  life,  with  a  limitation  during  the  life 
of  B.  in  case  of  forfeiture, — remainder  to  B.  in  fee  :  A  judg- 
ment was  obtained  against  B,,  and  an  elegit  sued  out,  and  it 
was  held  that  the  execution  of  the  power  of  appointment 
defeated  the  claim  of  the  judgment  creditor.     This  case  has 
been  acted  upon  to  a  great  extent  in  practice.     If  Dawson 
had  been  admitted,  and  had  then  surrendered  to  the  use  of  a 
purchaser,  he  could  not  have  afterwards  executed  the  power 
in  contravention  of  his  own  alienation  by  surrender.     But 
after  admittance^  he  would  have  retained  the  power  of  ap- 
pointing the  use,  and  would  have  possessed,  concurrently 
with  it,  the  right  of  passing  his  estate  by  surrender ;  thus 
enjoying  concurrently   two  distinct  species  of  dominion. 
Until  the  execution  of  the  deed  of  appointment,  the  use  of 
(a)  7  Vcs.  567 ;  10  Ves.  1246.  (6)  10  Barn.  &  Cressw.  459. 
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the  original  surrender  was  still  directory ;  but  as  soon  as  the        1834. 

appointment  was  made«  the  use  was  fixed  in  Pruday,  and     r^!^*^^^^ 

the  whole  effect  of  the  surrender  ascribed  to  him,  leaving  not  v. 

a  shadow  of  use  or  interest  in  Dawson  to  entitle  him  to  be    -^«^  "^    / 

Manor  of 

admitted.  This  attempt  to  impeach  the  validity  of  the  Oumule. 
power,  is  quite  inconsistent  with  the  admission  made  at  the' 
outset  of  the  argument.  The  ground  which  the  defendant's 
counsel  is  constrained  to  take,  strikes  the  power  of  appoint- 
ment out  of  the  surrender.  The  decision  in  Boddwgton. 
V.  Abertuthy  goes,  in  principle  at  least,  the  whole  length  of 
this  case.  It  is,  indeed,  a  stronger  case ;  for  there  the  execu- 
tion of  the  power  was  held  to  have  defeated  estates  perfected 
by  admiitafice,  whilst,  in  the  principal  case,  it  is  sufficient  to 
maintain,  that  the  appointment  overreached  the  use  limited 
in  default  of  appointment,  while  that  use  yet  continued  in 
its  fiduciary  state.  It  is  said,  that  Dawson,  while  he  had 
the  complete  power  of  disposition  over  the  use,  was  sub- 
stantially the  owner,  under  the  limitation  in  default  of  ap- 
pomtment,  and  that  to  decide  in  favour  of  the  prosecutor 
would  be  to  permit  the  privileges  of  a  legal  tenant  to  be 
virtually  enjoyed,  without  incurring  the  legal  consequences  of 
tenure.  But  it  is  a  mistake  to  say,  that  Dawson  had  any  legal 
ownership*  If  he  had  entered  upon  the  land  he  might  have 
been  treated  as  a  trespasser.  He  had  no  legal  estate ;  he 
could  not  have  exercised  any  of  the  rights  or  privileges  of 
a  copyholder.  It  is  true,  he  had  a  right  to  come  to  this 
Court  for  a  mandamus  to  be  admitted.  He  had  his  election 
either  to  claim  admittance  in  respect  of  the  use  limited  to 
kim  iD  default  of  appointment,  or  to  defeat  that  use  by  an 
exercise  of  his  power  of  appointment ;  and  he  has  chosen 
the  latter  course.  No  answer  has  been  given  to  the  argu- 
ment, that  if  Dawson  ia  now  to  be  admitted,  every  person 
ta  whom  the  u^  of  a  copyhold  is  limited,  subject  to  an 
executory  use,  must  be  admitted,  notwithstanding  his  use 
has-been  superseded  by  the  absolute  vesting  of  the  executory 
use.  Suppose  it  were  conceded  to  the  lord  that  Dawson 
ought  to  be  admitted ;  how  is  Pruday,  who  has  purchased 
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18S4.  and  paid  for  the  estate,  to  be  afterwards  put  into  legal  poa- 
setsion?  Is  Dawson  to  surrender  to  the  use  of  Pruday? 
But  this  Court  would  have  no  power  to  compel  such  sur* 
I^  of  the  render,  nor  without  it  to  compel  the  admittance  of  Pruday: 
OcMPLB.  and  if  therefore  Dawson  should  refuse  to  surrender,  Pruday 
would  be  driven  to  seek  his  remedy  by  bill  in  equity.  It 
was  incumbent  on  the  other  side  to  shew  how  the  admit' 
tance  of  D(swson  would  be  made  to  eomist  with  the  title  of 
Pruday. 

Cur^  adv*  vuli. 

In  the  course  of  this  term  the  judgment  of  the  Court  was 
delivered  by 

Lord  Denman,  C.  J. — ^The  question  in  this  case  arose 
on  the  return  to  a  writ  of  mandamus,  issued  at  the  instance 
of  John  Pruday,  to  compel  his  admission  to  certain  copy* 
hold  hereditaments.  The  writ  surmised,  that  RagsdtUt 
being  seised  in  fee,  surrendered  to  such  uses  aa  Dmo$tm 
should  by  deed  direct  and  appoint ;  and  in  default  of  and 
until  such  direction  and  appointment,  to  the  use  of  Dawton 
in  fee;  and  that  Dawson  did  afterwards,  by  deed, direct  and 
appoint  that  the  premises  should  remain  to  the  use  of 
Pruday,  who  thereupon  became  entitled  to  be  admitted, 
The  return  introduced  no  additional  fact,  but  stated,  by  way 
of  observation,  that  Dawson  had  never  been  admitted,  and 
that  neither  he  nor  RagsdeH  had  ever  surrendered  lo  the  use 
of  Pruday.  And  whether  such  admittance  and  aurr^ider 
were  necessary,  was  the  question  argued  before  us:  Pruday 
claiming  to  be  admitted,  as  the  person  to  whose  use  the  suf» 
render  by  Ragidell  enured  by  virtue  of  the  deed  of  appointp 
ment  executed  by  Dawson;  while  the  lord  contended,  that  as 
jDoaosott  took  not  only  a  power  of  appoinimemt,  but  also  an  uh 
terest  in  the  meantime,  under  the  surrender,  he  ougbl  to  have 
been  admitted  and  to  have  paid  his  fine,  before  be  could 
appoint  to  Pruday,  The  application  to  copyhold  property, 
of  the  general  doctrine,  chat  SP  appointee  under  a  power. 
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takes  by  the  instrument  creating  the  power,  and  not  under        1934. 
that  by  which  the  power  is  executed,  was  not  disputed ;  nor      ^^**v"^^ 
was  it  denied  that  trustees,  with  a  mere  power  to  sell,  were  ^^ 

not  compellable  to  come  in  as  tenants,  in  conformity  with  ^^^  ^  ^* 
Beal  V.  Shepherd  (a)  and  Holder  d.  Sulyard  v.  Preston  (Jb).  OunDti. 
But  a  distinction  between  those  cases  and  the  present  was 
strongly  insisted  upon :  that,  here,  Dawson  was  not  a  mere 
trustee  to  sell,  but  was  surrenderee  in  fee  for  his  own  bene- 
fit, until  and  unless  he  should  make  an  appointment ; — that 
the  event  might  never  have  happened ; — and  that,  at  any 
rate,  without  his  being  admitted,  his  interest  could  not  be 
transferred  XoPruday.  But,  it  appears  to  us  that  these 
premises  may  be  correct,  without  leading  to  the  conclusion* 
The  lord  never  is,  or  can  be,  for  one  moment  deprived  of 
a  tenant ;  for  the  estate  must  always  be  in  some  person. 
In  the  two  cases  above  cited,  of  trustees  to  sell,  without  an 
interest,  the  estate  was  not  in  abeyance  till  sale,  biit  remuned 
in  the  heir  of  the  devisor,  which  heir  the  lord  might  have 
compelled  to  be  admitted,  if,  by  reason  of  the  sale's  not 
being  made,  no  person  presented  himself  to  the  lord  for 
admittance  in  reasonable  time;  but  when  such  sale  yras 
made,  the  purchaser  was  entitled  to  be  admitted  under  the 
siurender  to  the  uses  of  the  will,  just  as  if  he  had  been  a 
devisee  named  in  it.  So  here,  Ragsdell  remains  tenant  to 
the  lord  until  some  person  is  admitted  under  his  surrender* 
No  doubt  Dawson  might  have  declined  to  execute  any  deed 
of  appointment,  and  if  he  had  declined,  he  could  not,  with«- 
out  admittance  and  surrender,  have  passed  his  interest  to 
another ;  but  as  he  has  chosen  to  execute  a  deed  of  appoint- 
ment under  the  power,  his  appointee,  the  present  appli« 
cant,  takes  nothing/rom  Aim,  but  becomes  the  surrenderee 
of  Ragsdell^  just  as  if  he  had  been  named  in  the  surrender. 
It  follows  that  he  is  entitled  to  be  admitted,  without  Dawf^ 
son's  having  been  admitted,  and  that  a  peremptory  man* 
damus  must  issue.     What  the  effect  of  Dawson's  being 

(«)  Cro.  Jac.  199.  (6)  9  Wils.  400. 
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admitted  might  have  been,  is  a  question  which  we  are  not 

^    „  required  to  determine. 

The  KiuG         ^ 

V, 

^Manor  of^  ^"'®  absolute  for  a  peremptory  mandamus. 

QUVDLE. 


Upon  a  re-  In  a  subsequent  part  of  the  term,  Swann,  for  the  defend- 

ds^us  w^ch~  a*^t,  obtained  a  rule  to  shew  cause  why  the  rule  for  quashing 
is  considered  the  return  should  not  be  varied  by  ordering  the  prosecutor 
cient,  the  ^^  demur  to  the  return,  and  the  defendant  forthwith  to  join  in 
Court  will  not,  demurrer,  and  judgment  thereupon  to  be  entered  upon 
ofthedeiend-  record  that  the  said  return  should  be  quashed  for  the  in- 
ant,  direct  the  gyflgciency  thereof,  and  a  peremptory  writ  of  mandamus 
no  the     awarded;  upon  payment,  by  the  defendants,  of  the  costs  of 


S'^awardinga    ^^^^  application.     This  rule  was  obtained  upon  an  aflBdavit 

peremptory       of  the  steward  of  the  manor  of  Oundle,  stating  that  the 

Semble,  that  defendant  was  desirous  of  having  the  judgment  of  this  Court 

a  prosecutor     reviewed  by  another  tribunal,  and  that  he  had  not  yet  been 
could  not  80  .  ,     ,  •       /.  • 

demar.  served  with  the  peremptory  writ  of  mandamus. 

Piatt  shewed  cause.  The  effect  of  this  rule,  if  made 
absolute,  would  be  to  deprive  the  prosecutor  of  the  benefit 
of  the  judgment  of  this  Court  lately  delivered,  by  enabling 
the  defendant  to  bring  a  writ  of  error,  and  carry  the  case  to 
another  Court.  The  rule  is  only  upon  payment  of  the 
costs  of  this  application.  [Lord  Denman,  C.  J.  The  rule 
was  to  have  been  ''  upon  payment  of  all  future  costs.**] 
There  is  no  precedent  for  the  course  which  the  Court  are 
asked  to  pursue. 

Campbell,  A.  G.,  and  Swafm,  contr^.  It  would  be  a 
hardship  on  the  defendant  not  to  allow  him  to  take  this  case 
to  another  tribunal.  [Lord  Denman,  C.  J.  The  awarding 
t)f  a  writ  of  mandamus  is  not  such  a  judgment  as  error  can 
ordinarily  be  brought  upon.]  It  seems  to  be  a  just  con- 
struction of  the  statute  of  gth  Anfie,  c.  £0,  to  say,  that  it 
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was  intended  that  a  party  should  have  a  power  of  demurs        1334. 

ring  to  the  return  to  a  mandamus,  although  in  terms^  that      ^"^v^^ 

act  only  authorizes  the  party  prosecuting  the  writ,  '*  to  plead  ^, 

or  traverse  all  or  any  of  the  material  facts  contained  within     ^^  ^^^J? 

Manor  of 
the  said  retum.**   A  demurrer  is  a  pka  (a),  for  a  plea  is  merely      Ounplg. 

an  answer  of  some  sort  to  that  which  has  been  alleged  on 

the  opposite  side.     If  there  may  be  a  demurrer  to  the 

return,  there  may  be  a  writ  of  error.     [Patteson,  J.     Is 

there  any  case  ?]    None  has  been  discovered.    [Patteson,  J. 

The  act  does  not  give  a  writ  of  error,  and  the  practice  is 

against  your  construction.    The  custom  has  always  been, 

to  move  to  quash  the  return,  if  the  party  did  not  think 

proper  to  plead  or  traverse,  and  if  the  return  was  quashed, 

then  to  grant  a  peremptory  mandamus.] 

Per  Curiam. 

Rule  discharged  with  costs. 


(a)  Under  SO  Edw.  3,  c.  13,  his  own  title  appear  upon  the  face 
(which  enables  the  claimant  of  of  the  inqoest,  or  is  stated  b^  way 
lands  seised  into  the  king's  hands,  of  inducement  to  the  demamer; 
by  inquest  or  other  oflSce^  to  tre*  vide  50  Ass.  fo«  399,  pi.  1 ;  Bro. 
verse  the  office  or  oiherwUe  to  them  Abr.  tit.  Demurrer  in  ley,  pi.  95 ; 
his  right,)  the  claimant  of  lands,  Hardres,  176;  Mann.  Exch.Pract. 
and  even  of  goods,  which  have  Revenue  Branch,  9d  ed.  106, 1 17. 
been  seized  into  the  king's  hands,  The  object  of  the  motion  In  the 
by  pretest  of  a  writ  of  extent,  may  principal  case,  however,  does  not 
not  only  traverse,  t.  e.  deny  the  appear  to  have  been  simply  to  sub- 
king's  title  or  the  cause  of  seizure  sdtute  a  demurrer  for  a  plea,  but 
under  die  first  branch  of  the  clause,  to  give  to  the  defendant  an  oppor- 
or  confess  and  avoid  the  king's  tunity  of  raising  a  question  of  law 
title  under  the  second  branch,  but  upon  the  record,  where  the  legis- 
he  may,  under  the  second  branch,  lature  has  given  that  power  to  the 
demur  to  the  tide  of  the  crown,  if  prosecutor  only. 
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Bishop  v.  Hatch,  Clerk,  an  Insolvent  Debtor. 
CntJTEE  V.  Same. 

Theieqnei-     Bishop'jIn  this  case,  the  Court,  in  lajit   Michaelmaa 
tranon  gtven  ^^ 


to^the  afi--  TT  ^        I     ^^^^9  granted  a  rule  calling  upon  the  plaintiff 

signeesofan  '-^     ^q  shew  cause  why  the  sequestration  granted 

beneficed  to  him  agaiust  the  defendant's  benefice  at  Sutton,  In  the 

b^^^?*af  county  of  Surrey,  should  not  be  set  aside, 

of  7  Geo.  4,  By  another  rule  of  the  same  term,  it  was  ordered  that 

for  the^mnt-  ^®  above  rule  should  be  turned  into  a  special  case,  and 

ing  of  which     get  down  in  the  special  paper  for  argument. 

the  order  .  .  ,  ,  T     ,         .  •  »       ^ 

of  adjadi-  A  special  case  was  drawn  accordmgly,  which,  after  set- 

cadon  is  to      iiq^  out  the  above  rules,  stated  the  following  facts : 

be  a  sufficient  ,     .  o  • 

warrant,  does        10th  August,  1832,  the  defendant,  rector  of  Sutton,  m 

backto  die      ^^^  diocese  of  Winchester,  was  arrested  for  debt  at  the  9uit 

time  of  the       of  one  Twose,  and  gave  bail. 

the  provisional      ^^^^  November,  1832,   the  defendant  surrendered   to 

assignee,  so  as  prison  in  discharge  of  his  bail. 

assignee  to  28th  November,  1832^  the  defendant,  being  in  custody, 

be  satisfied      subscribed  and  filed  his  petition  to  the  Court  for  the  Relief 

before  judg-  _  ^ 

ment  creditors  of  Insolvent  Debtors,  and  conveyed  and  assigned  his  real 

tained  scques-  ^"^  personal  estate  to  the  provisional  assignee,  who  sub- 

trations  in  the  gequently,  (on  29th  April,  1833,)  conveyed  and  assigned  to 
interim.  *  . 

.  xhe  34th      (°®  present  assignees. 

section  of  7  Jq  the  same  month  of  November  the  plaintiff  commenced 

Geo.4,  c.57,      ,  .XT  *  1       t      •      i 

which  invali-    the  present  action.     He  subsequently  obtained  a  verdict, 

tx^h^^^    upon  which,  in  January,  1833,  or  early  in  February,  183S, 

issued  subse-   judgment  was  signed. 

imprisonment^      ^^^^  February,  1833,  a  writ  of  sequestrari  facias  upon 

of  an  insolvent  this  judgment  issued  to  the  Bishop  of  Winchester,  in  pur- 
debtor,  upon  a  /•     I  •  *  t 
judgment  en-    suauce  of  which,  on 

tered  up  on  a        ig^  March,  1833,  the  Bishop  granted  sequestration. 

torney  or  cog- 
novit actionem,  does  not  extend  to  a  sequestration  granted  in  pursuance  of  a  writ  of 
sequestrari  facias,  issued  upon  such  a  judgment* 

Whether  the  Bishop  roust  of  necessity  be  made  a  party  to  a  rule  calling  upon  a 
plaintiff,  to  whom  the  Bishop  has  granted  a  sequestration,  to  shew  cause  why  such 
sequestration  should  not  be  set  aside,  qtutre. 
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The  defendant  liad,  on  £8th  February,  signed  bit  icbe- 
dule,  and'on  5th  March  duly  filed  it. 

15th  April  and  14th  May,  1833,  the  matters  of  the  pe- 
tition and  schedule  were  heard  before  the  Insolvent 
Debtors'  Court. 

14th  May,  the  Court  declared  and  adjudged  the  defend- 
ant to  be  entitled  to  the  benefit  of  the  act. 
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Chuter^Iu  last  Michaelmas  term,  the  Court  granted  a 
^  ^'  \  rule  calling  upon  the  plaintiff  to  shew  cause 
'  ^  why  the  sequestration  issued  against  the  de*. 
fendant's  beneficcj  granted  by  the  Lord  Bishop  of  Win* 
Chester,  upon  the  judgment  entered  up  on  the  warrant  of 
attorney  given  by  the  defendant  to  the  plaintifTi  should  pot 
be  set  aside,  and  why  the  sequestrator  named  and  appointed 
in  and  by  the  said  sequestration,  should  not  pay  over  to 
the  assignees  of  the  defendant,  all  sums  of  money  by  bin) 
received  under  or  by  virtue  of  the  said  sequestration. 

By  another  rule,  made  at  the  end  of  the  same  termj  it 
was  ordered  that  the  above  rule  should  be  turned  into  a 
•pecial  case,  and  sft  down  for  argument,  and  that  in  th^ 
meantime  the  sequestrator  should  receive  and  bold  all 
property  under  the  sequestration,  and  keep  an  account 
thereof. 

A  special  case  was  stated,  which  was  similar  to  that  of 
Bishop  v.  Hatch,  except  as  to  the  ex  parte  facts  of  the 
plaintiff's  title.     These  were  as  follow : 

January,  1824,  The  defendant  executed  a  warrant  of 
attorney,  to  confess  judgment  in  an  action  of  debt  for 
\2O0L,  at  the  suit  of  the  plaintiff,  which  judgment,  it  was 
declared  by  the  warrant  of  attorney,  was  intended  to  be  a 
further  security  to  the  plaintiff  for  an  annuity  of  69/.  a  year, 
granted  to  him  by  an  indenture  of  the  same  date.  The 
defeazance  authorized  the  plaintiff,  whenever  the  annuity 
or  any  part  thereof  should  be  in  arrear  for  twenty  days,  to 
sue  out  such  execution  as  he  should  think  fit  for  the  reco- 
very of  such  arrears  and  costs. 
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February,  1824.  Judgment  waa  entered  up  on  this  war- 
rant of  attorney. 

There  being  arrears  of  this  annuity  to  a  large  amount,  on 

Sd  November,  1832,  the  plaintiff  (having  previously  sued 
out  a  writ  of  testatum  fi.  fa.  upon  the  judgment,  to  which 
the  Sheriff  of  Surrey  returned  nulla  bona,  and  that  the  de- 
fendant was  a  beneficed  clergyman,  having  no  goods  and 
chattels,  nor  any  lay  fee,  within  his  bailiwick,)  caused  a  writ 
of  sequestrari  facias  to  issue,  founded  upon  the  said  return, 
directed  to  the  Bishop  of  Winchester,  and  indorsed  to  levy 
49 1/.  14s.  besides  expenses.  The  writ  of  sequestrari  facias 
was  duly  left  with  the  registrar  of  the  diocese,  and  the  se« 
questration  bespoken  on  the  same  day. 

5th  December,  1832,  the  Bishop  granted  to  J.  C.  Hall, 
on  behalf  of  the  plaintiff,  a  sequestration  (dated  6th  De-> 
eember,  1832,)  of  the  rectory  of  Sutton,  of  which  the 
defendant  was  and  still  continues  the  incumbent.  Hall 
and  a  surety  gave  a  bond  to  the  Bishop,  the  condition  of 
which  was,  that  Hall  should  collect  the  fruits,  tithes,  &c.  of 
th6  parish  of  Sutton,  and  cause  the  parish  church  to  be 
served  ;  and,  moreover,  should  make  a  true  account  of  his 
receipts  and  payments  in  that  behalf,  when  he  should  be 
thereunto  required ;  and  should  also  keep  harmless  the 
Bishop  and  all  his  officers  and  ministers  against  all  manner 
of  persons  whatsoever,  by  reason  of  the  tithes  so  to  be 
eollected  by  him  or  his  assigns. 

Hall,  in  the  performance  of  his  duty  as  such  seques- 
trator, has  received  considerable  sums  of  money  on  account 
of  the  tithes  and  other  profits  of  the  benefice,  and  has  also 
necessarily  expended  considerable  sums  of  money  in  the 
execution  of  such  duty,  and  in  fulfilling  the  conditions  of 
the  bond. 


Bishop  v.  Hatch.)  The  defendant's  assignees  have  ap- 
Chuter  v.  Same.  )  plied  to  the  Bishop  to  grant  them  a 
sequestration  of  the  profits  of  the  benefice  of  Sutton,  for 
the  payment  of  the  insolvent's  debts ;  but  the  Bishop  has 
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refused  to  grant  such  sequestration  until  the  question  as 
to  the  validity  of  the  sequestrations  that  have  been  already 
granted,  shall  have  been  decided  by  this  Court. 

Besides  the  sequestrations  granted  to  the  plaintiffs  in 
the  two  actions,  several  other  sequestrations  had  issued 
against  the  defendant's  benefice  at  the  time  when  the 
above  application  was  made  by  the  assignees,  over  all  of 
which,  including  that  in  favour  of  Bi$hopf  the  plaintiff 
Chutefs  writ  of  sequestration  has  priority. 

The  assignees  contend  that  all  the  sequestrations  are 
invalid  as  against  themselves. 

The  questions  for  the  opinion  of  the  Court  are,  whe* 
ther  or  not  the  two  sequestrations,  granted  by  the  Lord 
Bishop  of  Winchester  to  the  plaintiff  Bishop  and  the 
plaintiff  Chuter,  are  valid,  and  whether  the  assignees  are 
entitled  to  have  the  moneys  received  under  the  sequestra* 
tion  granted  to  Chuter  paid  over  to  them,  or  to  have  any 
other  order  of  the  Court  made  respecting  the  same,  for 
their  benefit. 

The  facts  of  the  two  cases  being  so  nearly  alike,  the 
Court  directed -that  they  should  be  argued  together. 
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Harriion,  for  the  plaintiff  Bishop.  The  question  is, 
whether,  under  the  11th  section  of  the  Insolvent  Debtors* 
Act  (a),  which  section  directs  the  assignment  of  the  insol- 
vent's effects,  taken  in  connection  with  the  28th  section, 
which  particularly  relates  to  ecclesiastical  property,  the 
assignees  are  entitled  to  sequestration  of  the  defendant's 
benefice,  as  from  the  dale  of  the  assignment  to  the  provi- 
sional assignee.  By  section  11,  every  prisoner  applying 
for  relief  under  the  act  must,  at  the  time  of  subscribing 
his  petition,  execute  a  conveyance  and  assignment  to  the 
provisional  assignee  of  the  Insolvent  Debtors'  Court  of  all 
his  estate,  right,  title,  interest,  and  trust,  in.  and  to  all  his 
jeal  and  personal  estate.    By  section  28  it  is  provided,  that 


First  point : 
Whether  as- 
signees of 
insolvent  be* 
neficed  clergy- 
man  take  any 
interest  in  the 
benefice  by 
the  general 
assignment 
under  sections 
11  and  38  of 
7Gfeo.4, 0.57. 


{«)7^«o.4,  cb7. 


503 


1694. 


BnHOP 

CfftTTBR 

V. 
HlTCtf. 


CA^ES  IK  THE  KINO's  BBNCH^ 

nothing  in  that  act  contained  shall  extend  to  entitle  the 
auignees  of  the  e$iate  and  effects  of  any  pi$oner,  being  a 
bended  clergyman,  to  the  income  of  such  benefice  for  the 
purposes  of  that  act,  but  that  the  assignees  may  apply  for 
and  obtain  a  sequestration  of  the  profits  of  snch  benefice^ 
for  the  granting  of  which  sequestration  the  order  qfadfudi* 
cation  is  to  be  a  sufficient  warrant,  without  any  writ  or  other 
proceedings  to  authorize  the  same,  and  such  sequestration 
is  to  be  issued  as  the  same  might  have  been  issued  upon 
any  writ  of  levari  facias,  founded  upon  any  judgment  against 
the  prisoner.  These  two  clauses  are  to  be  constrned  as  if 
the  latter  were  an  exception  engrafted  upon  the  general 
rule  contained  in  the  former.  It  was  the  intention  of  the 
legislature  to  put  the  assignees  of  an  insolvent  debtor  upon 
precisely  the  same  footing  as  judgment  creditors,  by  eubstu 
tutit^  the  order  of  adjudication  for  the  ordinary  writ  of 
levari  facias :  so  that  npon  the  order  of  adjudication  being 
deposited  with  the  Bishop,  all  the  consequences  of  issuing 
a  levari  facias  would  follow,  and  amongst  them  wonld  be 
included  the  usual  course  as  to  priority  of  satisfaction. 

ArbuckU  v.  Cofutan{a)  decides  that  ecclesiastical  pro- 
perty does  not  pass  under  the  general  assignment  of  an 
insoWent's  effects.  If  therefore  the  assignees  take  the  pro- 
perty at  all,  it  must  be  under  the  S8th  section.  But  the 
requisites  of  that  clause  are  in  the  nature  of  conditions  pre- 
cedent. Other  execution  creditors,  therefore,  who  obtain 
sequestration  before  the  performance  of  the  condition  pre- 
cedent,  are  entitled  to  priority.  The  adjudication  is  a 
condition  precedent;  and  the  sequestration  obtained  by  the 
plaintiff,  having  been  granted  to  him  before  the  adjudiea* 
tion,  he  is  entitled  to  priority.  In  several  other  sections 
of  the  aet,  the  authority  of  the  assignees  to  claim  certain 
species  of  property,  is  dated  from  Uie  adjudication. 

In  the  nth  secdon,  under  which  the  general  assignment 
h  made,  thare  is  a  provision  that  if  the  petition  be  di^ 
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fliissed,  the  assignment  shall  be  void;  and  other  parts  of  the 
aet  shew  it  to  have  been  the  intention  of  the  legislature  that 
the  assignees  should^  by  the  general  assignment,  take  a  defea" 
tibk  title  only ;  and  it  seems  dearly  to  have  been  intended; 
that  the  assignees  should  take  no  pi*operty  in  the  benefice  of 
an  insolvent  clergyman,  until  after  their  general  title  as  assig** 
nees  should  have  heenperfected  by  the  adjudication.  If  bene* 
fices  passed  by  the  general  assignment  in  the  same  mannef 
as  other  property,  the  title  to  them  would  also  be  in  a  man- 
ner in  abeyance  until  the  right  of  the  assignees  was  per- 
fected, and,  in  the  interim,  the  church  would  in  all  proba- 
bility be  wholly  unprovided  for4  That  this- could  never 
have  been  intended  to  be  sanctioned  by  the  legislature,  is 
evident  from  the  order  of  adjudication  having  been  put  pre- 
cisely on  the  same  footing  as  the  writ  of  levari  facias,  in 
which  proceeding  the  bishop  takes  a  bond  from  the  seques- 
trator that  he  will  provide  for  the  church.  It  follows, 
therefore,  that  as  in  the  present  case  the  writ  of  levari 
facias  was  lodged  before  the  order  of  adjudication,  it  is 
entitled  to  that  priority,  which  under  ordinary  circumstances 
would  exist  between  execution  creditors,  and  therefore 
entitles  the  plaintiff  Bhhap  to  that  preferenee  over  the 
•assignees  for  which  he  contends. 
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'  J.  Leycester  Adolpkns,  for  the  assignees.  It  is  not  con^  First  point 
tended  that  the  assignees  of  the  insolvent  debtor  have  an 
absolute  control  over  the  benefice  from  the  time  df  the 
execution  of  the  assignment,  but  it  is  submitted  thai  they 
have  such  a  right  as  exdnd^s  any  other  person  from  obtain- 
ing sequestration  sobsequetitly  to  the  impmonmeni  of,  or 
at  least  the  asiigfune^  by,  the  insotvent.  The  fundamental 
principle  of  the  insolvent  law  is,  that  the  debtor  shall  be 
discharged  from  prison  upon  cendition  of  hia  property 
being  equally  divided  amongst  hie  creditors;  and  there  ia  no 
reason  why  •  clergymen  shcpnhf  be  discharged  without  pet- 
<formiiig  the  neual  condition.  The  11th  auction,  and  many 
others,  afford  good  ground  for  sayiflg^^  that  by  the  assign- 
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ment  to  the  provisiooai  assignee^  ecclesiastical  benefices 
would  pass,  unless  such  a  construction  is  contradicted  by 
other  parts  of  the  act,  or  opposed  by  some  known  principle 
of  law.  The  1 1th,  the  l6th,  the  24th,  and  other  sections, 
and  especially  also  the  form  of  the  assignment  itself, 
strongly  demonstrate  that  it  was  the  intention  of  Uie  legis- 
lature to  "  give  to  the  assignees,  for  the  advantage  of  the 
creditors,  every  beneficial  matter  belonging  to  the  insot 
vent's  estate,"  as  was  said  by  Lord  Tenterden  in  Wright  v« 
Fairfield  {a).  Then  the  question  is,  how  far  the  interest, 
which  passed  to  the  assignee,  is  limited  or  qualified  by  the 
28th  section.  That  the  interest  of  the  assignees  is  in  some 
degree  limited  cannot  be  denied,  but  it  is  submitted  that 
sufficient  interest  remains  in  them  to  give  them  a  right  to 
exclude  every  other  creditor,  until  their  interest  is  perfected 
by  the  adjudication.  The  legislature  appear  to  have 
ihought  that  ecclesiastical  property  would,  but  for  the  pro- 
visions of  the  28th  section,  have  passed  to  the  provisional 
assignee  absolutely,  and  in  a  manner  somewhat  incontsstent 
with  its  nature,  and  therefore  take  the  precaution  of  insert- 
ing the  28th  section.  This  consideration  appears  to  afford 
a  key  to  the  construction  of  the  section.  The  incumbent 
has  only  a  qualified  property  in  the  benefice  for  his  life, 
subject  to  the  right  of  the  ordinary  to  enforce  the  applica- 
tion of  a  portion  of  the  profits  of  the  benefice  for  the  ser- 
vice of  the  church.  If  the  assignees  were  entitled  abso^ 
lately  to  the  whole  of  the  property  of  the  insolvent,  the 
inconvenience  pointed  out  in  the  argument  for  the  plaintiff 
would  arise,  and  the  assignees  would  in  fact  possess  more 
control  over  the  property  than  the  incumbent  himself  had. 
The  28tb  section  obviates  this.  It  is  sufficient  for  the  de- 
fendant to  establish,  that  the  assignees  take  some  present 
right  in  the  name  of  the  whole  body  of  creditors;  and  what- 
ever may  be  the  nature  of  that  right,  it  will  exclude  any 
individual  creditor  from  subsequently  acquiring  a  legpd  pos- 
session. oC  the  property*.  If  the  assignees  have  any  rigfa^ 
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it  must  come  to  them  by  the  assignment.     The  128th  sec- 
tion merely  says,  that  the  order  of  adjudication  shall  be  a 
sufficient  warrant  for  granting  the  sequestration.    Where 
a  mode  of  obtaining  execution  is  given  to  a  party,  it  is  to  be 
inferred  that  he  has  some  previous  inchoate  right.     Other 
parts  of  the  act  afford  instances  of  the  assignees  having  the 
same  kind  of  qualified  right;  for  example,  the   16th  and 
27th  sections.    Arbuckk  v.  Cowtan  has  been  cited.     That 
was  an  action  of  assumpsit  for  use  and  occupation,  brought 
by  the  assignees  of  an  insolvent  rector,  who  had  demised 
his   benefice.     The  assignees  brought  their  action  as  if 
they  were  fully  in  the  place  of  the  incumbent,  and  the  Court 
refused  to  allow  them  to  recover,  on  the  ground  that  ecclesi- 
astical revenues  could  not  be  administered  by  lay  hands,  with- 
out the  intervention  of  some  ecclesiastical  authority.     Lord 
Atoanky  uses  these  words:  **  That  a  private  creditor  should 
be  able  to  avail  himself  of  a  writ  of  sequestration,  for  the 
purpose  of  satisfying  his  debt  out  of  the  benefice  of  a  cler- 
gyman, and  yet  that  where  the  legislature  has  vested  the 
whole  of  the  property  of  the  debtor  in  assignees,  for  the 
benefit  of  the  creditors  in  general,  those  assignees  should 
not  have  any  power  to  affect  his  benefice,  would  certainly 
be  an  anomaly  in  the  law."     From  this  passage  it  may  be 
inferred  that  Lord  Alvanley  thought  that  the  assignees  had 
a  right  to  the  profits,  though  they  had  no  right  to  take  them 
with  their  own  hands.     At  that  time  there  was  no  clause 
as  now,  saying  that  the  adjudication  should  be  a  sufficient 
warrant  for  the  granting  of  sequestration,  which  may  be 
regarded  as  a  provision  enabling  the  assignees  to  reduce 
into  possession  a  pre-existing  right.     It  is  not  contended 
in  this  case,  that  the  assignees  have  a  right  to  administer 
the  proceeds  of  the  benefice,  except  through  a  certain  me- 
dium.    When  it  is  said  that  on  the  adjudicatioti  being  made, 
the  assignees  shall  have  the  right  of  sequestration,  it  is  neces- 
sarily intended  that  no  one  shall  be  enabled  to  step  in 
during  the  interval  between  the  assignment  and  the  adjudi- 
cation.   This  almost  comes  up  to  the  maxim  ''  Quando 
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aliquid  conceditury  conceditur  et  id  sine  quo  res  ipaa  ati 
non  poles/'  It  is  said  that  the  object  of  the  act  was  to  pol 
the  assignees  upon  the  footing  of  judgment  creditors: 
that  ma\f  perhaps  be  the  object,  but  if  the  construction 
contended  for  by  the  plaintiff  be  adopted,  the  assignees 
will  not  be  upon  the  jsame  footing  as  the  judgment  creditors. 
The  judgment  creditors,  who  as  creditors  have  notice  firooi 
the  insolvent  that  be  is  about  to  take  the  benefit  of  the  act, 
will  always  be  able  to  watch  the  proceedings  of  the  assignees 
and  to  step  in  before  them,  and  thus  frustrate  the  whole 
policy  of  the  insolvent  law. 


Second  point: 
That  the  bi- 
shop should  be 
made  a  party 
to  the  rale. 


Third  point: 
Whether  se- 
questration 
upon  judg- 
ment on  war- 
rant of  attor- 
ney, issued 
since  the 
assignment, 
is  void  under 
sect.  34  of  7 
Geo.  4,  0. 57. 


Shee,  for  the  plaintiff  Chuter.  The  Jhrm  of  the  rule  is 
bad.  This  Court  cannot  set  aside  a  sequestration  granted 
by  the  bishop,  without  making  him  a  party  to  the  rule. 
To  do  this  would  be  against  principle,  and  incoasistent 
with  the  invariable  practice ;  Rex  v.  The  Bishop  of  Lotfdan, 
in  a  cause  of  Flannagan  v.  2'amkins,  clerk  (a),  Bennett  v. 
Apperley{b),  Hart  v.  Vollans{c),  Marsh  v.  Fawcett{d). 

Writs  of  sequestration  are  of  two  kinds, — one  issuing  from 
the  Common  Law  Court  to  the  bishop,  and  the  other  from 
the  Bishop's  Court.  Here,  the  writ  of  sequestration  oot 
of  this  Court  was  issued  before  the  imprisonment  of  the 
debtor,  the  other  writ  of  sequestration  was  issued  subse* 
quently.  This  is  an  application  to  set  aside  the  writ  of 
sequestration  issuing  from  this  Court.  IParke,  J.  The 
rule  is,  to  set  aside  the  sequestration  granted  by  the  bishop.] 
This  Court  cannot  directly  interfere  with  the  bishop*s  se» 
questration.  The  question  is,  whether  this  execution,  being 
upon  a  judgment  upon  a  warrant  of  attorney ^  is  void  as 
against  the  assignees.  That  depends  upon  the  34th  section, 
which  enacts,  that  where  any  prisoner  shall  have  executed 
any  warrant  of  attorney  to  confess  judgment^  or  shall  have 
given  any  cognovit  actionem,  no  person  shalli  afker  the 
commencement  of  the  imprisonment  of  such  prisoner^  avail 
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bimaelf  of  any  execution  issued  or  to  be  issued  upon  any 
ludgment  obtained  or  to  be  obtained  upon  such  warrant  of 
attorney  or  cognovit  actionem,  either  by  seizure  or  sale  of 
the  property  of  such  prisoner.  In  the  case  of  an  execution 
upon  ecclesiastical  property,  there  is  neither  seizure  nor 
sale.  An  elegit  would  not  be  within  this  section;  i  fortiori 
it  cannot  extend  to  a  sequestration.  [Parke,  J.  The  d4th 
section  is  analogous  to  the  108th  section  of  the  Bankrupt 
Act] 

If  the  fiSth  section  has  any  operation  at  all  upon  the  First  point. 
1 1th,  that  operation  is  to  make  it  clear  beyond  doubt,  that 
ecclesiastical  property  was  not  intended  to  pass  by  the 
assignment.  Arbuckle  v.  Cowtan  having  previously  to  the 
passing  of  the  present  act  decided  that  such  property  did 
not  pass  under  the  general  assignment  of  an  insolvent's 
estate  and  effects,  the  28th  section  of  this  act  could  only 
have  been  inserted  by  the  legislature  from  an  excess  of 
caution.  [Lord  Denman,  C.  J.  The  28th  section  seems 
like  an  exception  introduced  into  the  lltb.]  The  legisla- 
ture intended  that  the  assignees  of  an  insolvent  clei^man 
should  acquire  a  title  to  his  ecclesiastical  property  only  in 
one  way,  viz.  by  application  to  the  bishop.  Reliance  has 
been  placed  on  the  words  in  the  28th  section,  that  the  order 
of  adjudication  '^  shall  be  a  suiScient  warrant  for  the  grant- 
ing of  such  sequestrationi  without  any  writ  or  other  pro- 
ceedings to  authorize  the  same."  This  merely  puts  the 
adjudicatioM  on  the  footing  of  b  judgment. 

If  the  Court  were  to  hold  that  the  sequestration  of 
Bishop  was  good  as  against  the  claim  of  the  assignees,  and 
that  of  Chuter  not  so^  the  consequence  would  be,  that  the 
order  of  priority  would  be  inverted  as  between  Biskop  and 
Chuter;  in  other  words.  Bishop  would  then  have  his  debt 
satisfied  before  that  of  Chuter^  without  his  having  a  shadow 
of  right  to  such  priority  of  satisfaction. 

AdolphuSf  for  the  assignees.     [Lord  Denman,  C.  J.  Mr.  Second  point, 
Adolphus,  how  do  you  answer  the  objection  as  to  the  bishop's 
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1834.  not  being  a  party  to  the  rule?]  This  is  an  application 
to  set  aside  process  which  the  bishop  has  issued  fTU/ris- 
terially,  [Lord  Denman,  C.  J.  Have  you  any  authority 
for  saying  that  the  bishop  acts  ministerially  when  he  grants 
sequestration  ?]  The  bishop  is  called  in  the  books  the 
ecclesiastical  sheriff*.  [Lord  Denmatiy  C.  J.  The  bishop  has 
a  discretion  as  to  the  amount  for  which  a  sequestration  shall 
issue.]  In  Britten  v.  Jfait(a),  and  Newland  v.  Watkin{b), 
and  also  in  Flight  v.  Salter  {c),  and  that  class  of  cases,  the 
bishop  was  not  a  party  to.  the  rule.  \^Littledalef  J .  It  is 
reasonable  that  the  bishop  should  be  a  party  to  the  rule, 
because  the  duty  of  taking  care  that  the  church  is  provided 
for  devolves  upon  him,  and  because  he  might  be  called  upon 
to  pay  over  a  large  sum  of  money.]  The  Court  has  already 
directed  the  sequestrator  to  keep  an  account*  All.  that  is 
necessary  is  to  refer  it  to  the  master  to  say  what  money 
shall  be  paid.  [Lord  Denman,  C.  J.  We  will  not  stop  the 
.  case  upon  tbis  point.] 

Third  point.  •  It  cannot  be  doubted  that  the  34th  section  was  intended 
to  apply  to  the  case  of  a  sequestration  as  well  as  to  all  other 
kinds  of  execution.  [Lord  Denmatij  C.J.  The  Court  feel 
.  that  a  difficulty  arises  from  the  words  **  seizure  and  sa/e."] 
The  sequestration,  according  to  the  form  given  by  Mr. 
Tidd{d)y  directs  a  seizure  and  sale.  The  intention  of  the 
clause  was,  that  no  execution  which  warrants  a  seizure  or 
sale,  should  issue  after  the  imprisonment  of  the  party ;  and 
it  is  submitted  that  a  sequestration  clearly  warrants  a  seizure 
and  sale ;  or  else  the  intention  was,  that  execution  should 
not  be  in  any  way  executed  after  the  imprisonment  of  the 
debtor.  The  language  of  the  clause  is  this, — that  no  per- 
son shall  avail  himself  of  any  execution  issued  or  to  be 
issued  upon  any  judgment  upon  warrant  of  attorney,  or  cog- 
novit actionem,  either  by  seizure  or  sale  of  the  prisoner's 
property,  or  by  sale  of  such  property  theretofore  seized. 
The  meaning  of  this  is,  that  after  the  imprisonment,  no  step 
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shall  be  taken  in  any  execution,  not  even  by  sale,  in  cases 
where  the  property  had  been  previously  seized.  It  is  obvious 
that  the  intention  cannot  have  been  to  confine  the  prohibi- 
tion to  that  species  of'  executions  in  which  a  seizure  and  sale 
ordinarily  take  place.  The  concluding  words  of  the  34th 
section,  which  provide  that  any  person  to  whom  any  sum  of 
money  may  be  due  in  respect  of  any  such  warrant  of  attor- 
ney, or  cognovit  actionem,  shall  be  a  creditor  under  the  act, 
seem  to  remove  all  doubt  as  to  the  meaning  of  the  section, 
because  there  is  no  execution  of  any  kind  which  an  indi- 
vidual creditor  can  take  out  consistently  with  his  being  a 
creditor  under  the  act.  In  Groves  v.  Cowham(a),  the  Court 
say,  that  the  statute  is  a  supersedeas  of  any  execution. 

Harrison,  in  reply,  was  stopped  by  the  Court. 

Lord  Den  MAN,  C.  J. — Upon  the  last  point  the  argu-  Third  point : 
ment  presents  many  difficulties.  The  Court  will  therefore  ^on° f ^^" 
take  time  to  consider  of  it.  Car.  adir.Tult. 

With  regard  to  the  other  point :  the  eleventh  and  the  First  point : 
twenty-eighth  sections  must  be  read  together,  and  reading  gg'^^and  28 
them  together,  it  seems  to  me  quite  clear  that  the  income  of 
an  insolvent  clergyman  does  not  pass  to  his  assignee  by  the 
assignment.  The  first  branch  of  the  £8th  section  enacts, 
that  nothing  in  the  act  shall  extend  to  entitle  the  assignees 
of  any  prisoner,  being  a  beneficed  clergyman,  to  the  income 
of  such  benefice.  Then  the  second  branch  gives  the  assig- 
nees this  privilege,  that  they  may  *'  apply  for  and  obtain  a 
sequestration  of  the  profit  of  any  such  benefice  for  the  pay- 
ment of  the  debts  of  such  prisoner,  and  the  order  of  adju- 
dication shall  be  a  sufficient  warrant  for  the  granting  such 
sequestration,  without  any  writ  or  other  proceedings  to  au- 
thorize the  same  ;  and  such  sequestration  shall  accordingly 
be  issued,  as  the  same  might  have  been  issued  upon  any 
writ  of  levari  facias,  founded  upon  any  judgment  against 
such  prisoner."    That  must,  I  think,  mean — subject  to  any 

(a)  10  Bingh.  5.  ' 
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1834.  writs  which  have  priority  of  execution.  The  executkw 
creditor  may  retain  that  af  which  he  has  obtaioed  posses- 
sion  before  the  right  of  the  assignees  coiDes  iaCo  operatioo. 
It  is  quite  clear,  therefore^  in  my  opiniooy  that  the  rule  io 
the  case  of  Bishop  v.  Hatch  must  be  discharged. 

First  point.  LiTTLEDALEy  J. — The  question  whether  the  assignees 

derive  any  title  to  the  insolvent's  benefice  under  the  general 
assignment,  seems  to  me  perfectly  clear.  The  first  proviso 
in  the  28th  section  is  clearly  an  exception  to  the  general 
assignment  clause ;  but  the  legislature,  not  intending  alto- 
gether to  deprive  the  assignees  of  an  insolvent  clergyman  of 
the  income  of  his  benefice,  provides,  in  the  subsequent  part 
of  the  section,  that  when  the  adjudication  has  taken  place, 
they  shall  be  in  the  place  of  execution  creditors, — which  is 
done  by  making  the  adjudication  a  sufficient  warrant  for  the 
granting  of  a  sequestration,  without  any  of  the  ordinary  pro- 
ceedings to  authorize  the  same. 

Fint  point.  Paske,  J. — I  certainly  never  felt  any  doubt  on  this  part 

of  the  case,  either  now  or  upon  the  former  argument.  The 
1 1th  and  the  28th  sections  must  be  read  together.  By  the 
former  part  of  the  f28th  section  it  is  provided  that  the  fruits 
of  any  benefice  are  not  to  pass  to  the  assignees  by  the  as- 
signment. The  claim  of  the  assignees  must  therefore  rest 
on  the  latter  part  of  the  clause,  and  by  that  part  of  the  sec- 
tion the  assignees  are  put  in  the  situation  of  execution 
creditors,  liable,  consequently,  to  priority  of  execution. 
There  are  no  words  which  import  that  the  assignees  are  to 
have  a  priority  of  execution.  The  assignees  stand  in  the 
same  situation  as  if  the  order  of  adjudication  was  a  judg- 
ment. Considering  the  difficulties  which  attend  the  doctrine 
of  relation  in  any  case,  it  is  not  advisable  to  favour  such  a 
construction  of  this  act  as  would  introduce  that  doctrine 
here,  unless  the  words  of  the  act  are  express. 


First  poim.  Patteson^  J. — When  this  case  was  argued  in  last  Mi- 
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chaelmas  temiy  I  was  much  struck  with  the  argument  that 
unless  the  assignees  had  a  right  to  the  income^  the  policy 
and  the  obvious  intention  of  the  act  would  be  entirely  frus- 
trated ;  for  the  insolvent  is  obliged  to  give  notice  to  all  his 
creditors  of  his  intention  to  take  the  benefit  of  the  act ;  so 
that  the  judgment  creditors  in  fact  receive  notice  to  come  in 
and  defeat  the  claim  of  the  general  creditors.  I  was  there- 
fore anxious  to  find  something  in  the  act  to  favour  the  claim 
of  the  assignees.  Tbe  1 1th  section,  if  it  gives  the  assignees 
any  interest  in  the  benefice  of  an  insolvent  clergyman,  either 
conveys  the  absolute  property  in  the  benefice,  or  the  right 
to  the  income.  If  it  passes  the  latter,  its  operation  is  cur- 
tailed by  the  28th  section.  If  it  gives  the  property  in  the 
benefice,  the  26th  section  is  absurd,  because  that  gives  the 
income  upon  particular  terms.  It  would  be  absurd  to  say 
that  a  party  should  have  the  income  of  a  benefice  except  in 
a  certain  way,  if  he  had  already  the  property.  I  am  obliged 
to  submit  to  give  this  decision ;  I  give  it  with  great  reluc- 
tance, but  I  cannot  get  over  the  words  of  the  act.  The  le- 
gislature ought  to  have  provided  for  this  case. 
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In  Bishop  v.  Hatch 
In  Chuter  v.  Same 


Rule  discharged. 
Cur,  adv.  vult. 


On  a  subsequent  day  in  this  term  the  judgment  of  the 
Court,  in  Chuter  v.  Hatch,  was  delivered  by 

Lord  Denman,  C.  J. — We  do  not  think  it  necessary  to  Second  point. 
give  any  opinion  as  to  whether  the  bishop  should  have  been 
made  a  party  to  the  rule ;  because  upon  the  other  point  dis- 
cussed in  this  case,  we  are  of  opinion  that  the  rule  should  be 
discharged.  Formerly  there  were  no  means  by  which  the  Third  point, 
assignees  of  an  insolvent  clergyman  could  get  at  his  spiritual 
property.     By  the  87th  section  (a)  of  53  Geo.  3,  c.  102, 


(a)  Which  provided  that  it 
should  be  lawful  for  the  auignees 
of  an  insolvent  cleigyman  to  appl^ 


for  and  obtain  a  sequestration  of 
the  profits  of  the  dei^man's  be- 
nefice for  the  payment  of  his  debts, 
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18S4. 


Bishop 

V. 

Hatch. 
Chuter 

V, 

Hatch. 


the  assignees  are  empowered  to  issue  out  a  sequestration 
founded  upon  the  adjudication.  The  same  power  is  given 
by  7  Geo.  4,  c.  57,  s.  28. 

This  power  being  given  by  act  of  parliament^  must  be 
confined  strictly  to  the  terms  of  the  act.  The  sequestra- 
tions of  the  assignees  are,  we  think,  subject  to  all  former 
sequestrations.  It  was  objected  that  the  execution  was  void 
by  the  d4th  section,  because  it  was  founded  on  a  judgment 
entered  up  on  a  warrant  of  attorney.  The  language  of  the 
34th  section  cannot  by  possibility  include  a  sequestration, 
since  it  only  renders  unavailable  executions  fry  seizure  and 
sale,  and  in  the  case  of  a  sequestration  there  is  no  seizure 
and  sale. 

Rule  dischai^ed. 


against  which  he  should  have  ob- 
tained a  discharge  under  that  act; 
and  that  the  order  for  such  dis- 
chai]ge  should  be  a  sufficient  war- 
rant for  the  granting  of  such 
sequestration,  without  any  writ  or 
other  proceedings  to  authorize  the 


same,  and  that  such  sequestration 
should  accordingly  be  issued  as 
the  same  might  have  been  issued 
upon  any  writ  of  levari  facias 
founded  upon  any  judgment  against 
such  clergyman. 


Brice  r.  Wilson  (a). 


Assumpsit  for  goods  soW  and  delivered^  and  for  work, 
labour  and  attendance  by  the  plaintiff,  as  an  undertaker  of 
funerals,  done,  performed  and  bestowed  by  the  plaintiff  and 

(a)  This  case  was  decided  in  last  Hilary  term. 


An  executor, 
who  gives  no 
orders  for  the 
funeral  of  his 
testator,  is  lia- 
ble only  to  the 
extent  of  the 
expenses  of  a 
luneral  suitable  to  the  rank  and  circumstances  of  the  testator. 

And  it  seems  that  he  is  not  liable  at  all  where  the  funeral  is  ordered  by  another  per* 
son,  to  whom  the  undertaker  gives  credit. 

A  testator's  widow  ordered  an  extravagant  funeral  without  the  knowledge  of  the 
executor,  who,  however,  was  present  at  the  funeral,  and  did  not  object  to  it  as  extrava- 
gant. The  undertaker,  in  his  bill,  charged  the  widow,  but  subsequently  applied  for 
payment  to  the  executor,  who  promised  to  pay.  An  action  was  brought  against  the 
executor  in  his  own  right,  in  which  he  suffered  judgment  by  default: — Held,  that  the 
defendant  was  liable  to  the  whole  amount  of  the  reasonable  charges  for  the  funeral  as 
ordered  by  the  widow. 
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his  servants  about  the  funerals  of.  certain  persons  (a),  de- 
ceased,  at  the  request  of  the  defendant,  and  for  divers 
horses,  coaches,  hearses,  &c.  used  in  conducting  the  fune- 
rals by  the  plaintiff  for  the  defendant,  at  his  request,  and  for 
divers  fees  and  sums  of  money  paid  by  the  plaintiff  in 
respect  thereof  for  the  defendant,  and  at  his  request. 

The  defendant  suffered  judgment  by  default;  and  upon 
the  execution  of  a  Mrrit  of  inquiry  before  the  under-sheriff 
of  Middlesex,  on  the  20th  of  last  December,  the  jury 
assessed  the  damages  at  52/.  45.  Id. 

Buiip  in  the  early  part  of  this  term,  obtamed  a  rule  to 
shew  cause  why  the  inquisition  taken  upon  the  execution 
of  the  writ  of  inquiry  should  not  be  set  aside,  and  a  new 
writ  of  inquiry  issued  and  executed,  upon  an  affidavit  which 
stated  as  follows : 

This  action  was  brought  against  the. defendant,  who  is 
executor  of  David  Windsor,  deceased,  in  his  individual 
capacity,  to  recover  the  amount  of  the  plaintiff's  charges 
for  the  funeral  of  the  said  David  Windsor,  a  farmer,  who, 
in  January,  1833,  died  insolvent.  The  defendant  attended 
the  funeral  as  a  mourner,  not  having  previously  given  any 
orders  for  it,  nor  being  at  all  acquainted  beforehand  with 
the  arrangements  that  had  been  made.  From  the  notes  of 
the  under-sheriff,  which  the  affidavit  verified,  it  appeared 
that  the  evidence  given  upon  the  execution  of  the  writ  of 
inquiry  was  to  the  following  effect : 

The  plaintiff  received  orders  for  conducting  the  funeral 
from  Mrs,  Windsor,  the  widow  of  the  deceased,  through 
her  brother,  Mr.  Milh,  to  whom  also,  about  a  month  after 
the  funeral,  the  plaintiff  delivered  the  bill,  charging  Mrs. 
Windsor  as  the  debtor.  Orders  for  funerals  are  rarely  given 
to  the  undertaker  by  the  executor,  but  generally  by  some 

(a)  Tlie  paiticolars  of  the  plain-  of  Mr.  Windtor,  At  the  trial,  how- 
tiff's  demand  contained  charges  ever,  the  claim  against  the  defend- 
for  the  funeral  of  a  child,  in  addi-  ant  in  respect  of  the  funeral  of  the 
tion  to  those  made  for  the  funeral  child  seems  to  have  been  abandoned. 
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member  of  the  family  or  by  the  nurse.  It  was  unexpectedly 
discovered  after  the  funeral  that  the  testator  had  died  in^ 
solvent,  and  a  meeting  of  creditors  took  place.  The  funeral 
was  considered  by  the  witnesses  an  extravagant  one  for  a 
person  of  the  testator's  rank  and  circumstances,  but  the 
charges,  which  altogether  amounted  to  52,1,  4s.  Id*,  were 
(air.  The  defendant,  upon  attending  the  funeral  as  a 
mourner,  was  furnished  with  gloves  and  a  hat-band,  in  the 
tame  manner  as  the  rest  of  the  mourners,  and  did  not  ap* 
pear  to  v  have  then  objected  to  the  expensiveness  of  the 
funeral.  The  defendant,  at  a  time  subsequent  to  the  deli- 
very of  the  bill  to  Milk,  said  to  the  plaintiff's  sister,  who 
assisted  him  in  conducting  his  business,  that  he  was  glad 
the  plaintiff  had  not  been  at  the  meeting  of  creditors,  and 
that  he  would  pay  the  bill  soon.  Two  letters,  the  one 
written  by  the  defendant  and  the  other  by  Mr.  fVat9on»  his 
attorney,  and  both  addressed  to  the  plaintiff,  were  put  in 
and  read.    Tlie  first  was  as  follows : 

''  London,  13th  May,  1833. 
^  Dear  Sir,-^In  reply  to  yours  of  the  10th  instant,  I  am 
sorry  that  at  present  it  is  not  in  my  power  to  place  at  your 
disposal  the  sum  total  of  your  account.  I  would  have  (ac- 
cording to  promise)  transmitted  you  25/.  on  account ;  but 
as  it  is  in  contemplation  to  liquidate  the  whole  of  the  fune- 
ral charges  in  the  early  part  of  July  next,  I  prefer  waiting 
till  that  time  to  the  payment  of  any  part  by  instalments. 
Consequently  I  sincerely  trust  that  this  arrangement  will 
not  inconvenience  you,  being  an  arrangement  more  conge- 
nial to  my  feelings  than  paying  on  account.  I  hope  to  see 
you  at  Hemel  Hempsted.  I  am,  &c. 

John  Wilson:' 
The  second  was  as  follows :-« 

"Gerard  Street,  29th  June,  1833. 

"  Re  Windsor^  deceased. 

"  Sir,— In  answer  to  yours  of  the  25th  inst.,  I  beg  to 

inform  you,  that  although  you  may  rest  perfectly  satisfied 

that  you  will  be  paid,  yet  from  the  state  of  Mr.  Windsor's 
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aflkirs,  i^t  sball  not  have  fiinds  in  hand  nntil  the  end  of  Jnlj        HBH. 
or  begtnnmg  of  Aognst^  when  your  chim  sball  be  imme*-        „ 

diatdy  satisfied.  I  am,  8cc,  _  w. 

John  Watson.'* 

The  defendant's  counsel  contended  before  the  under- 
sheriff,  that  the  defendant  (not  having  ordered  the  funeral) 
was  only  liable  to  such  an  amount  as  was  reasonable  for  a 
person  in  the  testator's  station  in  life,  and  which  he,  the 
defendant,  would  be  entitled  to  charge  against  the  specialty 
and  other  creditors  of  the  estate.  But  the  under-sheriff  told 
the  jury  that  the  defendant  was  liable  to  all  the  expenses  of 
the  funeral,  and  directed  them  to  find  for  the  whole  amount 
claimed  in  respect  of  the  testator's  funeral,  if  they  thought 
the  charges  reasonable.  The  jury  returned  a  verdict  for 
the  plaintiff,  damages  52/.  45. 7d» 

Against  the  above  rule  nisi,  cause  was  shewn  in  the 
course  of  the  same  term,  in  the  Bail  Court  {a),  before 
Patteson,  J.,  by 

Charies  Tnrner,  for  the  plamtiff.  The  defendant,  by 
differing  judgment  to  go  by  default,  has  admitted  the  cause 
of  action.  If  a  defendant  suffers  judgment  by  default  in  an 
action  upon  a  bill  of  exchange,  the  bill  is  admitted,  and 
upon  the  execution  of  a  writ  of  inquiry,  the  only  purpose 
lor  which  the  bill  is  in  such  case  required  to  be  produced 
is,  that  it  may  be  seen  whether  any  part  of  the  amount  has 
been  paid.  By  suffering  judgment  by  default,  in  an  action 
for  goods  sold  and  delivered,  the  defendant,  aceording  to 
BuUer,  J.,  in  Green  v.  Heame{b),  only  admits  that  s<me* 
thing  is  due ;  but  this  must  be  understood  to  mean,  that 
though  the  defendant  admits  the  plaintiff's  right  to  recover 
in  respect  of  all  demands  that  come  within  the  scope  of  the 
declaration,  he  does  not  admit  the  correctness  of  the 
charges  in  point  of  amount:    De  Gaillon  v.  VAigle(c). 

(a)  The  editors  were  favoured  (6)  3  T.  R.  302. 

with  notes  of  Uie  aiguments  by  the         (c)  1  Bos.  &  Pol.  368. 
counsel  in  the  cause. 
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Here  the  reasonableness  of  the  charges  tit  point  of  amount 
was  expressly  found  by  the  jury.  The  circumstances  of 
the  orders  for  the  funeral  having  been  given  by  Mrs.  Wind^ 
sor,  and  of  the  plaintiff's  having  sent  his  bill  to  her,  and  in 
it  treated  her  as  his  debtor,  do  not  affect  the  defendant's 
liability;  for  he  has,  by  suffering  judgment  by  default, 
adopted  Mrs.  Windsor*s  acts.  If  the  defendant  had  meant 
to  deny  his  responsibility  beyond  a  limited  amount,  he 
should  have  pleaded  the  general  issue,  and  have  paid  such 
amount  into  Court. 

But  it  is  contended  that  the  defendant  is  liable  only  upon 
an  implied  contract  as  executor,  Rogers  v,  Price{a) ;  and 
that  as  the  testator  died  insolvent,  the  implied  promise 
would  be  limited  to  such  a  reasonable  amount  as  would  be 
allowed  to  the  executor  as  against  creditors  of  the  testator ; 
ffancock  v.  Podmore(b),  If  the  defendant  had  in  this 
action  been  sued  in  the  character  of  an  executor,  and  there 
had  not  been  assets,  this  argument  might  have  applied. 
Here,  however,  he  is  sued  in  his  individual  capacity,  and 
has  suffered  judgment  by  default,  which,  indeed,  would 
have, been  an  admission  of  assets  so  as  to  have  bound  him 
to  the  full  extent,  even  if  he  had  been  sued  as  executor. 
Selwyris  N.  P.,  .5th  edit.  779-  The  defendant,  at  the  time 
of  adopting  the  acts  of  Mrs.  Windsor  and  promising  to  pay, 
does  not  make  any  objection  that  the  funeral  was  conducted 
on  too  extravagant  a  scale. 


Fint  point : 
Contract  not 
with  defend- 
ant, but  with 
third  person. 


Butt,  in  support  of  the  rule.  First,  The  funeral  in  this 
case  was  not  ordered  by  the  defendant,  but  by  another  per- 
son. The  extent,  therefore,  of  the  executor's  liability  is 
that  amount  which  he  would  be  entitled  to  retain  against 
the  creditors  of  the  estate ;  in  other  words,  to  the  reason- 
able charges  for  the  funeral,  regard  being  had  to  the  condi- 
tion of  the  testator.  Hancock  v.  Padmore  is  an  authority 
that,  as  against  a  creditor,  20/.  for  the  funeral  of  a  person 


(a)  3  Ypi^nge  k  Jervis,  28. 


(6)  1  Barn.  &  Add.  962. 
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io  the  testator's  rank  of  life  would  be  the  utmost  that  the  18S4. 
law  would  allow.  An  executor,  where  he  has  assets^  is 
liable  to  the  expenses  of  a  decent  funeral^  even  though  the 
testator  be  buried  without  his  authority:  Rogers' y>  Price. 
But  that  implied  liability  is  only  to  the  extent  of  a  suitable 
funeraly  and  for  such  an  amount  as  he  might  charge  against 
creditors  in  the  distribution  of  the  assets  of  the  estate ;  and 
that,  in  the  present  case,  would  be  15/.  or  20/.  The  cases 
as  to  an  executor's  implied  liability  are  collected  in  2 
Williams  on  Executors,  1099  to  1101. 

Sndly.  The  liability  of  the  defendant  is  not  extended  by  Second  point : 
his  suffering  judgment  by  default.     He  was  liable,  it  must  ^g^f  ^   j^?^' 
be  admitted,  to  the  reasonable  charge  for  the  funeral ;  but  ftiult. 
by  letting  judgment  go  by  default  on  a  declaration  contain- 
ing the  common  counts  only,  a  defendant  only  admits  that 
something  is  due.     It  has  been  suggested  that  the  reasona- 
ble amount  might  have  been  paid  into  Court  under  the 
general  issue;  but  that  would  not  have  altered  the  defend- 
ant's situation.      The  legal  effect  of  paying  money  into 
Court  under  the  common  counts,  and  of  suffering  judgment 
by  default  on  a  declaration  so  framed,  is  the  same.     In  the 
one  case  it  is  only  an  admission  to  the  extent  of  the  money 
paid  in ;  in  the  other,  an  admission  merely  that  a  contract 
was  made,  and  that  something  was  due  to  the   plaintiff. 
Seaton  v.  Benedict  (a).  Meager  v.  Smith  (6). 

Then  3dly.  The  legal  situation  of  the  defendant  is  not  Third  point: 

altered  by  the  letters  promising  to  pay  the  plaintiff's  bill.  EflFectofei- 
.  '^  ^         r  f  r  p|.^jg  promwe. 

AsBummg  that  the  defendant  (who  did  not  make  the  con<» 
tract)  was  previously  only  liable  to  the  extent  of  the  reason* 
able  charge  for  the  funeral,  the  letters  did  not  extend  his 
liability.  There  is  no  consideration  in  the  letters  for  a  pro* 
mise  to  pay  any  thing  which  he  was  not  before  legally 
bound  to  pay.  A  promise  by  an  executor,  without  assets^ 
18  nudum  pactum;  and  in  the  present  case  the  plaintiff,  im 
order  to  raise  the  question,  should  have  declared  specially^ 

(a)  3  Moore  k  P.  76.  (h)  Ante,  vol.i.  p. 449;  4  Bara. 

&  Adol.  673. 
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18M;        There  was  nothing  to  shew  that  the  widow,  who  ordefod 

^"^^^      the  funeral,  acted  as  the  agent  of  the  executor;  and  it  was 

9,  not  pretended  on  the  other  side  that  such  was  the  case. 

Wfuoif .      If  ||^„  i}^^  defendant,  under  these  circumstancesy  is  to  be 

charged  with  the  amount  found  by  the  jury,  he  will  be 

made  fenmMy  answerable,  without  any  act  or  contract  of 

Us   own,   for  the  difference   between   that  sum  and  the 

amount  which  the  law  allows,  as  againat  creditors,  for  a 

suitable  funeral. 

Cur.  adv.  vuli* 

On  the  last  day  of  Hilary  term  judgment  was  delivered 
in  this  Court  by 

Pattjsson,  J.— This  was  an  action  of  indebitatus  aa« 
sumpsit,  brought  by  the  plaintiff  against  the  defendant  in 
hia  own  right,  for  the  expenses  of  the  funeral  of  a  person  of 
the  name  of  Windsor,  to  whom  the  defendant  was  executor. 
The  defendant  suffered  judgment  by  default;  and  on  the 
execution  of  a  writ  of  inquiry  before  the  under-sheriff,  it 
appeared  that  the  funeral  had  been  ordered  by  the  widow 
of  the  testator,  who  was  not  an  executrix.  The  defendant 
attended  the  funeral,  and  did  not  then  make  auy  obsenrations 
as  to  its  being  too  expensive.  He,  being  executor,  was,  it 
appears,  afterwards  applied  to  for  the  amount  of  the 
expenses  of  the  funeral  by  a  letter,  to  which  he  replied  by  a 
letter  dated  May  13th,  and  which  was  produced  at  the 
inquify.  And  it  appears  that  another  application  was  made 
in  the  latter  part  of  June,  to  which  he  answered  by  his 
attorney,  who  wrote  to  the  plaintiff  a  letter  dated  S9th 
June,  which  was  also  produced  in  evidence.  From  these 
letters  it  is  perfectly  clear  that  there  was  here  an  express 
promise  on  the  part  of  the  defendant  to  pay  the  plaintiff's 
demand.  It  was  contended  before  the  under-sherifl^  and 
agam  here,  that  the  defendant  was  only  liable  upon  an 
implied  promise  to  the  extoit  to  which  a  funeral,  suited  td 
the  rank  and  circumstances  of  the  deceased,  would  have 
amounted.    It  has  been  decided,  by  several  cases,  that  ah 
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executor  is  liable  upon  an  implied  promise,  at  common         taH. 

law,  to  pay  reasonable  expenses  for  the  funeral  of  his  tes-      ^' 

tator,  where  no  other  person  is  liable  upon  an  express  con-  v. 

tract,  although  he  does  not  give  orders  for  it.     But  there  is      Wilson. 

no  case  which  goes  the  length  of  deciding  that  if  the  funeral 

be  ordered  by  a  person  to  whom  credit  is  given,  the  execo* 

tor  is  liable  at  law.    Here,  the  funeral  was  certainly  oidered 

by  Mrs.  Windsor;    and  it  would  seem  that  credit  was 

originally  given  by  the  plaintiff  to  her,  and  not  to  the 

executor.     If  therefore  the  case  had  rested  merely  on  the 

common  law  liability  of  the  defendant  as  executor,  he  might 

have  answered  that  he  was  not  liable  beyond  flO/.,  as  beiog 

the  extent  of  the  expenses  of  a  reasonable  funeral  for  a 

person  in  the  circumstances  in  which  the  testator  was,  and 

as  being  the  utmost  amount  which  he  would  be  allowed 

as  against  the  creditors  of  the  insolvent  testator's  estate. 

But  it  seems  to  me  that  the  defendant,  by  all  that  he  has  Agency  by 

done,  has  acbpted  the  acts  of  the  widow,  and  has  treated     ^P^"' 

her  as  his  agent,  and  has  thus  rendered  himself  liable;  and 

as  be  has  suffered  judgment  by  default  in  this  action,  he 

has  rendered  himself  liable  to  the  whole  amount.     I  think 

therefore  that  the  plaintiff  is  entitled  to  recover,  not  on  the 

grottad  of  a  common  liability  of  the  defendant  as  executor, 

bat  on  the  ground  of  his  having  expressly  rendered  himself 

so.     Under  these  circumstances,  1  think  it  clear  that  the 

direction  of  the  under-sheriff  was  right,  and  that  the  nde 

must  be  discharged. 

Denman,  C.  J. — I  ttiink  it  right  to  say,  that  having 
heard  the  arguments  upon  the  application  for  this  rule,  I 
entirely  concur  in  the  view  of  the  case  which  has  been 
taken  by  ray  brother  Pattei&n. 

LiTTUAAiiB^  J.  and  Tauntok,  J.  also  concurred* 

Rule  discharged* 
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1834. 

Child  v.  Chamberlain,  Bond,  Jessopp,  and 
four  others. 

There  is  no      TROVER  for  furniture,  &c.  with  nine  other  counts,  in 

statutory  liixiit 

to  the  amount  case.     The  tenth  count  charged,  that  the  defendants  pre- 

Md^diMcs  tending  that  45/.  185.  was  due  from  the  plaintiflf  to  Cham- 
for  levying  and  berlaiti,  for  the  rent  of  certain  tenements,  wrongfully  seized, 
distra»  fo?  ^  ^^^^  ^°^  distreined  the  goods  and  chattels  of  the  plaintiff, 
rent  above  as  a  distress  for  the  supposed  arrears  of  rent.  Yet  the 
is  impounded  defendants  not  regarding  the  form  of  the  statute  &c.,  but 
on  the  pre-  contriving  &c.,  took  from  the  plaintiff*  a  large  sum  of  money, 
of  11  Geo.  S,  to  wit,  1/.,  as  and  for  impounding  the  said  distress,  being 
^'^e  57  Geo  greater  than  the  sum  of  4d,  allowed  by  the  statute.  Plea: 
3,  c.  93,  regu-  not  guilty.  At  the  trial  in  Hilary  term,  before  Parke,  J., 
and  cbanns  ^^  ^^^  ^^i'  Court,  it  appeared  as  follows : 
for  levying  and  The  action  was  brought  to  recover  damages  for  alleged 
distress  for       injuries  connected  with  a  distress  for  45/.  IBs.  for  rent, 

rent  under  j^  ^    jj^^j  ^^  j^^lj^lf  ^f  Chamberlain.    The  goods  dis- 

so/.,  does  not  -^  ^  ® 

apply  to  a  case  treined  were  not  impounded  off  the  premises,  but  were 

taken  *for^re  '®^^  ^^®''®  '"  ^^^   possession  of  Jessopp  by  Bond.     After 

than  20L9         having  been  appraised  at  17/.  l^»,  and  condemned  by  the 

upon  goods       three  other  defendants,  they  were  removed  from  the  plain- 

whichareap-   jiflf'g  premises  to  an  auction  room,  where  they  were  sold 

praised  at,  and  .     . 

sold  for,  less     for  18/.  185.    The  charges  claimed  from  the  plaintiff  for  the 

than  20/.         j^^y  ^^^  keeping  possession,  were  as  follows : 

"  Broker's  charges. 

Levy 4*2    5    0 

Man  in  possession  seven  days     .     1     4    6" 

It  was  contended  on  the  part  of  the  plaintiff,  in  support 
of  the  tenth  count,  that  this  case  came  within  the  provisions 
of  1  8c  2  PhiL  4r  Mary,  c.  12,  s.  2,  which  provides  that 
no  person  shall  take  for  keeping  in  pound,  impounding,  or 
poundage  of,  any  manner  of  distress^  above  the  sum  of  4J. 
for  any  one  whole  distress  that  shall  be  impounded,  under 
a  {Penalty  of  5/.  The  learned  judge  was  of  opinion  that 
there  was  not  in  this  case  any  charge  for  keeping  in  poundi 
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impounding,  or  poundage  of  a  distress,  within  the  meaning  i8S4. 
of  the  statute,  but  directed  the  jury  to  find  a  verdict  for 
the  plaintiff  upon  this  count,  if  they  thought  the  charges 
excessive.  The  jury  found  a  verdict  for  the  plaintiff,  withr 
one  farthing  damages,  and  the  learned  judge  gave  the 
plaiutiff  leave  to  move  to  enter  a  verdict  for  the  difference 
between  the  sum  taken  and  that  allowed  by  the  statute. 
The  proof  having  failed  upon  all  the  other  counts^  the 
verdict  upon  them  was  for  the  defendants. 

Dunbar  in  the  same  term  moved  according  to  the  leave' 
granted.  The  question  upon  which  leave  was  giveif 
to  move  the  Court  was,  as  to  what  was  to  be  deemed  a 
poundage  within  the  meaning  of  1  &  £  PhiL  ^  Mary, 
c.  12,9. 2;  and  it  is  now  submitted  that  this  is  a  case  within 
the  act,  and  that  the  plaintiff  is  entitled  to  recover  the  dif-^ 
ference  between  4cf.  and  the  sum  of  3L  9s,  6d.,  being  the 
d/.5$.  for  the  levy  and  !/•  4s.  6d,  for  the  man  in  possession. 
As  long  as  the  goods  distreined  continue  in  the  custody  of 
the  law  they  are  in  pound,  whether  removed  from  the  pre-*' 
mises  or  not.  By  57  Geo,  3,  c.  93,  s.  2,  (referring  to  the 
schedulei)  it  is  enacted,  that  no  person  shall  take  or  receive,' 
or  retain  out  of  the  produce  of  goods  sold  under  a  distress^ 
for  the  payment  of  rent,  any  greater  costs  and  charges  than- 
3s,  for  levying  the  distress,  and  2s*  6d.  per  day  for  the  man* 
in  possession.  This  distress  may  be  said  to  come  within  the 
act  of  57  Geo,  3,  although  that  act  applies  only  to  distresses 
for  rent  not  exceeding  20/. ;  for  where  there  are  no  visible 
means  of  obtaining  by  the  distress  more  than  20/.,  as  was 
the  case  here,  the  distress  can  hardly  be  said  to  have  been 
made  for  a  greater  amount  of  rent.  There  is  however  no 
act,  except  that  of  I  &  2  PhiL  8^  Mary,  which  applies  in 
this  respect  to  distresses  for  rent  exceeding  20/. 

» 

Lord  Den  MAN,  C.  J. — We  will  see  my  brother  Parhe 
upon  the  point. 

Cur,  adv,  vult, 

VOL.  HI.  o  o 
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Lord  Den  MAN,  C.  J««  in  the  coarse  of  the  term,  said, — 
We  are  of  opiiuo«  that  there  should  be  no  rule.  Al  the 
time  of  piwshig  the  aet  of  1  &  S^  PAt/.  4*  Mary,  c  1£,  dis*. 
Vesaes  ^ould  not  be  mpouaded  on  the  psemises ;  dierefose 
the  pcovisions  of  ^  second  section  of  that  act  couU  apply 
oi4y  to  the  cas^  pf  a  distress  removed  from  the  premiaes 
%nd  iaipQvnded  elsewhere.  Until  the  passing  of  £  W.  4r 
Af»  sess.  I,,  c  5,  goods  taken  by  way  of  distress,  and  im- 
pounded off  the  pi^miaeSf  could  not  even  be  sold*  That 
act  authorizes  their  sale ;  and  the  subsequent  act  of  11  Gto,  % 
c  19»  i»  10,  authorizes  any  person  lawfully  taking  a  dis- 
tress for  rent,  to  impound  or  otherwise  secure  the  distnesa 
ao  made,  in  the.  most  fit  and  convenient  part  of  die  premises 
chargeable  with  the  rent,  and  to  appraise,  adi,  and  dispose 
of  them  upon  the  premises,  in  like  manner  as  any  person 
might  than  do  off  the  premises  by  virtue  of  the  act  of 
£  TF*  4  -Af •  In  this  case,  the  distress  was  made  under  the 
statute  of  \  I  QtQ.%\  we  think,  tberefose,  that  the  restrictioa 
ip  the.  statute  of  Philip  k  Mary  does,  not  apply  to  this 
distress;  the  more  so^  as  by  the  57  GecNd,  c.  98(«0»  ^  ^  P*^ 
vided,  that  for.  a  distress  for  r^ut  wider,  90Lp  no  nK>fe  shall 
l^e  I  charged  thaQ  certain  aumft,  mnqh  eaceeding  the  sum 
mentioned  15  the  old  slatuta*  This  is  not  a  distress  for 
rent  iwder  £0/«,  aufl  it  therefore  does  iH>t  come  within  the 
restriction  of /Afff  statute^ 

Rule  refused^ 


(a)  T)i^  regulottun^  of  thU  act, 
with  respect  to  tbe  costs  and 
chai]ges  of  levying  and  disposing 
of  distresses,  where  the  smn  de- 
niaoded  is.  and«r  20^  appjjiqg 
onlj  to  distresses  for  rent,  are  ex- 
tended by  7  &  8  Geo.  4,  cl?,  (as 
far  as  the  same  are  applicable  and 
capable  of  being  put  in  eiecution,) 


to  any  distress  or  levy  t^  be 
for  any  land-tax,  assessed  taxes, 
poor-rates,  church-rates,  tithes, 
highway-rates,  sewer-rates,  or  any 
ether  rates,  taxes,  impositioes, 
or  assessments  whatevef,  in  aU 
cases  where  the  sum  demanded 
and  doe  for  or  in  respect  of  such 
rates,  &c.  shall  not  exceed  20/. 
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18S4. 

Tate  v.  Chambers,  Esq.  ^^-"v-"**^ 

Trespass  and  false  imprisonment.     Plea:  not  guilty.  -4,  having de- 

At  the  trial  before   Tindal,  C.  J.,   at  the  Surrey   spring  §^certain 

assizes,  1832,  the  following  facts  appeared:—  goods  as  a  se- 

In  August,  1828,  the  plaintiff  lent  to  Dougan  6/. ;  as  a  pate  arises 

security  for  which,  and  for  a  rent  of  4s.  a  week  for  the  hire  ^^^^™'Jf^^*'*' 

of  a  room  in  which  the  goods  were  to  be  kept,  Dougan  which  B,  ob- 

deposited  with  the  plaintiff  certain  household  furniture.     A  ^TO*icemagis- 

dispute  having  subsequently  arisen  between  them  respect-  trate,  a  sum- 

ing  this  furniture,   Dougan  applied  at  the  Union  Street  jj^  appear- 

Police  OflSce,  Southwark,  for  a  summons,  and  obtained  a^ce  on  a  day 

'  .  named.   Upon 

from  Mr.  Chambers,  the  defendant,  one  of  the  magistrates  the  appear- 

at  that  oflSce,  a  summons  requiring  the  plaintiff's  attendance  3*^^^^^*^^ 

CD  the  2d  of  April,  18S1.    Upon  the  appearance  of  the  plain-  to  a  written 

tiff  in  obedience  to  this  summons,  there  was  a  disagreement  [haThefci/ievw 

between  him  and  Dougan  as  to  the  amount  which  the  the  goods  to 

latter  was  to  pay  to  the  plaintiff.     Mr.  Chambers  endea-  g^Hy  pawned 

Toured  to  prevail  upon  the  parties  to  settle  the  matter,  but  9^  ojsposed  of 

Dougan  refusing  to  pay  the  plaintiff  the  amount  claimed  by  a  further  day 

him,  the  plaintiff  would  not  deliver  up  the  goods.     Dougan  }^^^^  Sler**' 

then  made  oath  to  a  written  information,  that  he  believed  evidence  being 

the  goods  to  have  been  illegally  pawned  or  disposed  of  by  commits  A. ' 

the  plaintiff.     Mr.  Chambers  allowed  the  plaintiff  to  leave  forre-exami- 

,         -,  1  •  *  nation  on  a 

the  office  on  that  day  upon  his  own  recognizance  to  appear  chaise  of  itit- 

at  a  subsequent  day,  in  case  the  matter  were  not  previously  P*^*^**  i^^^^n' 

arranged  between  them.     On  the  following  Saturday  the  disposed  of  the 

parties  attended  again  at  the  police  office,  and  upon  that  ^i/:°that 

occasion  Mr.  Chambers  again  desired  the  plaintiff  to  give  up  thechai^ge  was 
^,      -       .  ^  .  ,  .  .    not  sufficiently 

the  furniture  upon  payment  of  a  certain  sum;  and  upon  his  made  so  as  to 

refusal  to  do  so,  adjourned  the  hearing  of  the  case  lintil  the  BJ^«  the  ma- 
.  "^  ®      .     .  gistrate  juns- 

following  Monday,  and  required  the  plaintiff  to  find  two  diction  over 

housekeepers  as  bail  in  40/.  each.  The  plaintiff,  not  being  j'll^ThVsth"" 
able  to  procure  bail,  was  committed  for  further  examina-  section  of  the 
tioo  until  the  following  Monday,  and  in  the  meantime  was  Acr,"(d9  &  40 

Geo,  3,  c.  99.) 
Whether  in  a  case  upon  this  statute,  properly  brought  before  a  magistrate,  the  party 
may  be  committed  for  re-eiamiuation,  quaere. 

O  o  2 
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1834.        carried  to  prison.      The  warrant  of  commitment  for  re- 

^'^^^^^      examination   recited  that   the  plaintiff  had  been  brought 

^  before  Mr.  Chambers  "  and  charged,  on  the  oath  of  Wil-* 

Chambers.    Ham  Douga/i,  oa  suspicion  of  having,  in  the  month  of 

November,  1828,  at  8cc.  unlawfully  disposed  of  six  chairs, 

some  pictures,  and  other  property  entrusted  to  his  care,  of 

the  goods  and  chattels  of  Dougan,  against  the  statute  &c." 

On  Monday  the  plaintiff  was  brought  up  and  discharged 

by  Mr.  Chambers^  who  said  that  he  had  acted  upon  a  wrong 

view  of  the  case. 

The  learned  judge,  in  his  charge  to  the  jury,  said,  that 
the  question  for  their  consideration  was,  whether  a  charge 
had  been  made  upon  oath  against  the  plaintiff  to  bring  the 
case  within  the  jurisdiction  of  the  magistrate;  that  if  there 
was  such  charge,  whether  it  were  true  or  false,  the  defend- 
ant, as  a  magistrate,  had  a  right  to  commit  for  further 
examination;  that  if  the  defendant  acted  under  39  &  40 
Geo.  3,  c.  99.  »•  8,  (the  Pawnbrokers'  Act,)  he  was  not 
justified  in  the  course  he  had  taken,  as  the  proceeding 
under  that  act  would  have  been  for  a  penalty;  but  that  if 
the  evidence  given  before  the  defendant  shaped  itself  into  a 
case  of  embezzlement  under  7  &  8  Geo.  4,  c.  29.  ss.  49,  57, 
the  defendant  had  a  right  to  commit,  and  was  entitled  to  a 
verdict. 

The  jury  found  a  verdict  for  the  plaintiff. 

In  Easter  term  1832,  a  rule  nisi  for  a  new  trial  was  ob- 
tained by  Law,  against  which,  in  Hilary  term  1833, 

Piatt  shewed  cause.  If  this  rule  be  made  absolute  the 
county  magistrates  will  be  armed  with  an  arbitrary  power. 
The  question  is  not  whether  the  magistrate  has,  in  such  a 
case  as  this,  a  right  to  commit  a  person  convicted^  but 
whether  he  may  commit /or  re-examination  upon  the  mere 
colorable  statement  of  a  party.  The  committal  was  made 
with  a  view  to  cause  the  party  to  come  to  a  settlement 
according  to  the  recommendations  of  the  magistrate.  It 
was  merely  upon  an  oath  of  suspicion.     When  the  plaintiff 


Tate 
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was  brought  to  the  office  on  Monday,  no  additional  evidence         i834. 
was  produced  against  him,  and  he  was  released.     There 
was  no  charge  made  upon  oath  sufficient  to  bring  the  case 
within  the  jurisdiction  of  the  magistrate,  so  as  to  warrant    ^dambejis. 
him  in  committing  the  plaintiff. 

Flatt  was  here  stopped  by  the  Court. 

Law,  C.  S.  and  Thesiger,  in  support  of  the  rule.    The 
committal  was  justified  under  the  8th  section  of  the  Pawn- 
brokers' Act.     It  was  never  contended  that  it  was  so  under 
the  7  8c  8  Geo.  4,  c.  29,  which  is  an  act  relating  to  misde- 
meanors punishable  with  transportation.     The  Lord  Chief 
Justice  left  it  to  the  jury,  that  if  the  magistrate  acted  under 
the  Pawnbrokers'  Act,  he  was  not  justified  in  committing. 
Whether  this  is  so  or  not,  is  a  question  of  importance.     It 
is  contended  that  under  the  8th  section  of  that  act  the 
magistrate   is  empowered  to  commit  for   re-examination. 
That  clause  enacts,  that  in  case  any  party  shall  knowingly 
and  designedly  pawn,  pledge,  or  exchange,  or  unlawfully 
dispose  of,  any  goods,  &c.  of  any  other  person,  not  being 
employed  or  authorized  by  the  owner  so  to  do,  a  justice 
may  grant  his  warrant  for  the  apprehension  of  such  offender; 
and  if  he  be  convicted  upon  the  oath  of  a  credible  witness 
or  witnesses,  or  by  his  own  confession,  he  shall  forfeit  for 
«very  such  ofience  any  sura  not  exceeding  5/.  nor  less  than 
20s.,  and  also  the  full  value  of  the  goods  &c.,  so  pawned 
&c.y  such  value  to  be  ascertained  by  such  justice;  and  in 
case  such  forfeiture  shall  not  be  forthwith  paid,  the  justice 
may  commit  to  prison  for  the  space  of  three  months,  unless 
the  forfeiture  be  sooner  paid.     The  power  of  committal  for 
re-examination  is  not  the  subject  of  any  particular  statute, 
but  18  drawn  by  inference  from  the  statutes  of  Philip  ^ 
Mary  (a).     It  was  stated  by  the  learned  Chief  Justice,  at 
the  trial,  that  a  magistrate  had  power  to  commit  for  re- 
examination  in  those  cases  only  in  which  he   had   power 
to  commit  for  trial,     A  magistrate  certainly  has  a  power  of 

(«)  1  8c  2  PA.  4-  M.  c.  13;  2  &  3  Ph.  ^  M.  c.  10. 


526  CASES  IN  THE  KING*S  BENCH. 

18S4.        committal  for  re-examination  where  he  may  commit  for 
^'*^^y^^      trial,  but  not  in  those  cases  only*    Where  a  party  is  accused 
^^  of  an  offence^  and  is  brought  before  the  magistrate  by  virtue 

Chambers,  of  a  warrant,  he  is,  during  the  period  of  examination,  in 
custody.  Is  it  necessary  that  the  magistrate  should  come 
to  a  decision  in  one  dai/,  and  that  the  examination  should  be 
concluded  at  one  sitting?  It  may  be  for  the  benefit  of  the 
accused  that  the  case  should  be  postponed.  If  a  primi  facie 
case  be  made  out  against  him,  he  obtains,  by  the  postpone- 
ment, an  opportunity  of  collecting  evidence  and  removing 
the  unfavourable  impression  created  against  him.  [X)e/i* 
man,  C.  J.  A  party  seeking  the  aid  of  a  magistrate  in  a 
matter  that  does  not  concern  the  public,  should  come  pre- 
pared in  the  first  instance  with  the  whole  evidence;  and  if 
the  evidence  be  not  sufficient,  the  defendant  should  be  dis- 
charged at  once.]  There  was  a  case  for  conviction  on  the 
first  day,  and  the  commitment  for  re-examination  was  the 
postponement  of  the  trial.  Lord  Hale  says  (a), ''  Regularly 
in  all  offences,  either  against  the  common  law  or  acts  of 
parliament,  that  are  below  felony,  the  offender  is  bailable 
unless  he  hath  judgment,  or  that  by  some  particular  or  spe- 
cial act  of  parliament  bail  is  ousted."  From  this  passage  it 
may  be  collected,  that  in  cases  clearly  short  of  felony  a  party 
may  be  bailed  for  trial;  and  if  for  trial,  then  also  for  re- 
examination. Where  a  party  is  bailable,  he  may,  in  de/ault 
of  bail,  be  committed.  In  this  case  the  party,  upon  adjourn- 
ment, was  directed  to  give  bail,  but  not  being  able  to  pro- 
cure it,  he  was  committed. 

Lord  Hale  also  says  (6),  ''  And  in  order  thereunto,  if  by 
some  reasonable  occasion  the  justice  cannot,  at  the  return 
of  the  warrant,  take  the  examination,  he  may  by  word  of 
mouth  command  the  constable,  or  any  other  person,  to 
detain  in  custody  the  prisoner  till  the  next  day,  and  then 
to  bring  him  before  the  justice  for  further  examination;  and 
this  detainer  is  justifiable  by  the  constable,  or  any  other 
person,  without  shewing  the  particular  cause  for  which  he 

(a)  2  Hale,  P.  C.  12T.  (b)  1  Hale,  P.  C  585. 
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was  examined,  or  any  warrant  in  aeriptia ;   T.  37  EBx.      vj!!^ 
Rot  244,  Bnmghton  atad  JtfaraAao."     This  is  cited  to        x^^f. 
shew  that  the  power  of  commitment  is  not  expressly  the  ^• 

creature  of  the  statutes  of  Philip  If  Mary,  bat  n  a  neces- 
sary consequence  of  them.  The  power  of  commitment  for 
re-examination  is  here  spoken  of  as  the  continuation  oftthe 
custody  under  which  a  defendant  is  brought.  Under  the 
8th  section  of  39  &  40  Geo.  3,  persons  may  be  detained 
until  the  case  is  finished,  upon  the  same  principle  that  a 
party  may  be  committed  for  re-examination  in  cases  of 
felony.  There  are  many  cases  in  which  the  magistrate  may 
be  bound  to  adjourn  before  the  case  is  finished^  and  if 
bound  to  adjourn,  he  must  in  such  cdse  have  power  to 
commit  for  re-examination*  Under  the  Pawnbrokers'  Act 
the  magistrate  is  empowered  to  issue  bis  wahrant  for  the 
apprehension  of  the  offender^  and  if  this  be  done  the  party 
comes  up  in  custody  of  the  constaUe^  and  must  continue  so 
during  the  whole  of  the  examination.  Here,  it  is  true,  no 
warrant  was  actually  issued;  but  that  circumstance  does 
not  materially  alter  the  features  of  the  case.  If  the  magis- 
trate has  authority  under  the  act  in  a  particular  case,  and 
bonft  fide  thinks  that  the  case  before  him  is  Within  his  au- 
thority, it  is  quite  clear  that  he  will  not  be  subject  to  an 
action  of  trespass.  Here  the  magistrate  was  acting  bon& 
fide*  It  appeared  to  him  that  from  the  information,  in 
conjunction  with  the  evidepce  produced,  a  sufficient  case 
was  made  out  to  warrant  the  committal.  If  in  this  the 
magistrate's  judgment  was  erroneous^  he  is  not  answerable. 
The  principal  point  made  at  this  trial  was,  that  as  the 
whole  matter  would  end  in  a  ^ne,  upon  payment  of  which 
there  would  be  no  power  to  punish  by  commitment,  the 
case  was  difierent  from  one  in  which  the  final  punishment 
would  be  imprisonment.  The  circumstance  of  the  punish- 
ment by  commitment  to  prison  being  avoidable  by  payment 
of  the  fine  imposed,  cannot  take  from  the  magistrate  the 
power  which  he  would  have  in  the  other  case,  of  commit- 
ting for  re-examination;    Bennett  v.  Watson  {a).     [lAttle" 

(a)  3  Maule  8c  Selw.  1;  see  also  2  Hale,  P.  C.  ISd. 
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1834.       .dak,  J:  If  in  the.  case  of  a  misdemeanor, a  man  may  be 
committed  for  re-examination,  that  means  a  misdemeanor 
for  wliich  he  may  be  indicted.    This  is  a  proceeding  entirely 
^Cbambehs.    under  the  statute.] 

No  question  can  here  be  raised  as  to  the  length  of  time 
for  ^vhich  the  plaintiff  was  committed.  From  Saturday 
until  Monday  is  not  an  unreasonable  period;  Davis  v.  Cajh 
per  {a),  Broughton  v.  Mulshoe{b),  Tresham  v.  Ford(c). 

Cur.  adv.  vuU. 

The  judgment  of  the  Court  was  subsequently  delivered  by 

Dbnman,  C.  J.,  who,  after  stating  the  focts  of  the  case, 
^proceeded  in  substance  as  follows : — 

It  was  admitted  on  the  argument  that  the  provisions  of 
the  Embezzlement  Act  could  not  apply  in  this  case;  but 
the  point  contested  was,  whether,  upon  an  adjournment  of 
the  case  for  the  purpose  of  obtaining  further  evidence,  the 
8th  section  of  the  Pawnbrokers' Act  gave  the  magistrate 
power  to  commit  for  re-examination.  The  magistrate  can 
liave  no  jurisdiction  under  that  act  unless  the  party  be 
charged  with  having  knowingly  and  designedly  pawned 
pledged  or  exchanged,  or  unlawfully  disposed  of,  the  goods 
and  chattels  of  some  other  person.  Now  no  charge  within 
ihe  words  of  the  statute  was  ever  made  by  Dougan,  or  by 
any  other  person  on  his  behalf.  Originally  there  was  n6 
information,  and  that  to  which  Dougan  made  oath  upon  thfe 
£rst  appearance  of  the  parties,  was  only  an  information  that 
he  beUeved  the  goods  to  have  been  illegally  pawned  or  dis- 
posed of  by  the  plaintiff.  The  case  was,  therefore,  neveir 
properly  brought  before  the  magistrate.  Our  decision,  it 
will  be  understood,  leaves  untouched  the  question  as  to  the 
right  of  a  magistrate  to  commit  to  prison  for  re-examination 
in  a  case  such  as  the  present. 

Rule  discharged. 

(fl)   5   Mann.  &  Ryl.    53;    10  (b)  Sir  F.  Moore's  Rep.  408, 

Barn.  &  Cress.  38.  (r)  Cro.  Eliz.  830. 
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Blaney  V.Holt,         *)  *      v-i-^^-*^ 

Blanev  v.  Faedell,  ]^^"  ^f  Morgan. 

•The  facts  of  these  cases  and  the  argument  are  bo  fully  Special  bail  in 

*^  an  action  in 

Stated  in  the  judgment^  that  it  is  unnecessary  to  repeat  this  Court  by 
them  (a).  6i7/ were  liable 

^   ^  to  the  amount 

of  debt  and 

Denman,  C.  J.,  delivered  the  judgment  of  the  Court,  ^^^^^  ^^y^ 

tIS  follows : —  amount  not 

A  f      •  t      «      m«      -ni  -1  exceedingdou- 

An  application  was  made  by  Mr.  JPlatt  to  set  aside  an  \^\^  the  sum 

order  of  Mr.  Justice  Littledale,  for  staying  the  proceedings  *^°™  ^°* 
x>u  a  recognizance  of  bail,  on  payment  of  the  sum  of  60/.» 
being  the  amount  of  the  recognizance  of  the  bail  in  an  ac- 
tion of  Blaney  v.  Morgan,  together  with  the  costs  of  those 
-actions.  There  is  probably  some  mistake  in  saying  that  60/1 
is  the  amount  of  the  recognizance^  the  words  of  the  order 
should  probably  have  been  doubk  the  sum  sworn  to«  because 
•if  there  was  a  sum  certain  mentioned  in  the  recognizance, 
there  would  be  no  ground  for  Mr.  PlatCs  application^ 
"which  is  made  on  the  ground  that  there  is  no  sum  certain 
mentioned  in  the  recognizance.  The  proceeding  against  the 
original  defendant  was  by  bill,  and  Mr.  Piatt  contended 
that  as  the  form  of  the  recognizance  is  that  the  bail  should 
pay  the  condemnation  money  and  costs,  in  general  terms, 
the  bail  could  not -be  relieved  but  on  payment  of  the  sum 
sworn  to,  and  the  whole  of  the  costs;  but  he  admitted  that 
if  the  proceedings  had  been  by  original^  then^  as  the  bail  are 
bound  in  a  sum  certain,  and  which  is  double  the  sum  men- 
tioned in  the  affidavit,  they  would  not  in  any  event  be  liable 
beyond  that  amount.  In  the  Common  Pleas  they  are  each 
liable  to  that  extent.  We  have  no  distinct  account  how  the 
difference  arose  in  the  form  of  the  recognizance  by  bill.  It 
might  be  connected  with  the  old  course  of  the  Court  as  to 
bail  by  bill,  which  was,  that  they  are  liable  to  the  full  ex- 
tent of  the  damages  in  all  the  actions  that  should  be 
brought  against  them  by  the  same  plaintiff  in  the  same 

(a) This  judgment  was  delivered  in  last  Trinity  term. 
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term.  And  though  the  entry  in  the  recognizance  of  bail  is 
*^  in  placito  praedicto"  only,  yet  by  that  entry  be  deems  to 
have  been  considered  to  be  subject  to  all  actions  in  the 
same  term^  by  the  same  plaintiff  against  the  same  party> 
though  not  at  the  suit  of  a  stranger.  This  practice  was 
found  productive  of  so  much  inconvenience  that  a  rule  of 
Trinity  term»  22  Car,  2,  was  made  to  limit  the  responsi- 
bility of  the  bail ;  and  by  another  rule  of  Easter,  6  Geo.  2, 
the  bail  are  to  be  liable  only  for  so  much  as  is  indorsed  <m 
the  process,  or  for  any  smaller  sum  which  the  plaintiff  tnay 
recover.  The  last  rule  itself  is  silent  as  to  costs,  but  in  a 
note  to  the  rules  of  the  edition  of  1742  (and  the  notes  to 
that  edition  are  considered  as  authority  as  to  the  practice), 
there  is  added  "  together  with  costs  of  suit/'  Several  cases 
have  occurred  since  to  the  same  effect,  which  it  is  not  neces- 
sary to  notice,  until  we  come  to  Jacob  v»  Bowes  {a%  where 
what  we  have  just  mentioned  is  stated  as  the  practice,  as  Co 
the  sum  sworn  to  and  the  extension  of  the  rule  to  costs. 
That,  however  was  by  original,  but  the  Court  say  that  there  U 
no  difference  in  practice  between  the  two  modes  of  proceed- 
ing. And  the  question  is^  what  is  to  be  the  amount  of  the 
costs?  whether  the  whole  costs,  however  great^  or  whedier 
they  are  to  be  limited;  so  as  that  upon  the  whole  the  bail 
shall  not  be  liable  to  more  than  double  the  sum  sworn  to» 
And  we  think  that  it  is  to  be  limited,  so  that  the  bail 
shall  not  be  liable  to  more  than  double  the  sum  sworn  to» 
It  would  be  singular  that  the  bail  should  incur  a  greater  or 
less  degree  of  liability,  according  as  the  action  was  com- 
menced by  bill  or  by  original.  The  bail,  if  opposed,  justify 
in  both  cases  in  double  the  sum  sworn  to,  and  they  cati  never 
contemplate  a  different  degree  of  liability  iu  the  two  cases* 
The  plaintiff  looks  for  the  same  sum  in  each  case,  and  he 
cannot  require  that  they  should  justify  in  a  greater  sum  in 
one  case  than  in  the  other.  The  bail  to  the  sheriff'  are  not 
liable  to  more  than  the  penalty  of  the  bail  bond,  whether 
the  proceedings  are  by  bill  or  by  original,  ThHr  obligation 
is  for  the  appearance  of  the  defendant,  which  is  not  his 
(a)  0  East,  3112. 
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personal  appearance,  but  his  putting  in  and  justifying  special 
bail.    The  liability  of  these  bail  ought  to  be  the  same  as  the 
bail  to  the  sheriff,  who  undertook  to  put  them  in.     If  the 
bail  to  the  sheriff  themselves  become  the  special  bail,  it 
cannot  be  supposed  that  they  incur  a  greater  liability  than 
that  which  they  contracted  to  the  sheriff.       In  Gass  v. 
Drakefield,  bail    of    William   Harrison  {a),   there    is  the 
following    note — with  a  semble :    **  Where   the  bail    are 
let  in  upon  terms  to  try  the  cause  of  the  principal,  the 
money  levied  to  abide  the  event  and  the  bail  bond  to  stand 
as  a  security,  the  bail  are  not  liable  beyond  the  penalty  on 
the  bond,  although  the  debt  and  costs  exceed  the  same 
after  the  trial,  and  the  plaintiff's  debt  would  have  been 
fully  covered  by  the  security  when  the  bail  was  first  let  in 
to  try  upon  terms/'    We  think  that  case  rightly  decided 
even  without  the  intervention  of  the  semble,  the  reason  for 
which  semble  must  have  been  the  particular  undertaking  of 
the  bail ;  for  if  an  action  was  brought  on  the  bail  bond 
itself,  the  bail  could  not  be  liable  beyond  the  amount  of 
the  penalty. 

We  however  advert  to  a  case  of  the  Duke  of  York 
V.  Pilkington  (b),  in  34  Car,  2,  where  it  was  held,  that 
the  special  bail  might  be  liable  to  greater  amount  than 
the  bail  to  the  sheriff.  That  might  be  so  according  to  the 
ancient  practice  of  the  Court,  that  in  a  proceeding  by  bill 
the  bail  were  liable  to  any  extent;  but  this  case  does  not 
appear  to  have  been  rightly  decided,  as  it  was  after  the 
rule  of  Trinity  term,  22  Car.  2,  which  was  probably  not 
brought  to  the  attention  of  the  Court.  Where  the  sheriff 
has  to  put  in  special  bail,  his  bail,  in  the  same  manner  as  the 
bail  to  the  sheriff,  relieve  him  by  justifying  in  double  the 
sam  sworn  to ;  and  if  an  attachment  be  obtained  against 
the  sheriff  for  not  bringing  in  the  body,  or  in  other  words, 
not  justifying  special  bail,  he  is  not  liable  beyond  the 
penalty  of  the  bail  bond  and  the  costs  of  the  attachmeoit ; 
The  King  v.  Sheriff  of  Middlesex  (c).  That,  indeed,  was  a 
(a)  2  Smith's  Rep.  S54.  (b)  Skinner,  70.  (c)  3  Eiibt,  604. 
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proceeding  by  original,  but  the  Court,  who  had  taken  time 
to  consider,  do  not  put  it  upon  that  distinction.  And  in 
Jacob  V.  Bowes  (a),  above  cited,  the  Court  said  that  there 
was  no  difference  in  practice,  whether  the  proceedings  were 
by  bill  or  by  original.  That  was  not  the  same  case  as  the 
present,  but  we -refer  to  it  as  containing  the  general  opinion 
as  to  the  practice.  We  do  not  advert  to  any  cases  decided 
in  the  Common  Pleas,  1>ecau8e  there  the  bail  are  bound  in 
a  sum  certain.  We  are  therefore  of  opinion  that  no  rule 
should  be  granted.  This  case  arises  upon  an  action  com- 
menced before  Easter  term,  2  Will.  4.  But  the  ^Ist  of 
the  new  rules  of  Hilary  term  of  that  year,  (and  which  rules 
are  directed  to  commence  on  the  first  day  of  Easter  term 
following,)  directs  that  bail  shall  only  be  liable  to  the  sum 
sworn  to  by  the  affidavit  of  debt,  and  the  costs  of  suit,  not 
exceeding  in  the  whole  the  amount  of  their  recognizance ; 
and  probably,  therefore,  a  question  like  the  present  may 
never  arise  again. 

(a)  6  East,  312. 


Semble,  that 
an  affidavit  to 
found  a  crimi- 
nal informa- 
tiou  for  a  libel 
published  in 
England,  upon 
a  person  being 
in  parts  beyond 
seas,  may  be 
sworn  abroad. 


The  King  17.  The  Editor  of  the  Satirist. 

On  the  SOth  day  of  January  last,  being  the  last  day  but 
one  of  Hilary  term.  Sir  James  Scarlett  moved,  on  behalf  of 
Lord  Charles  Wellesley,  for  a  rule,  calling  upon  the  editor 
of  the  Satirist  to  shew  cause  why  a  criminal  information 
should  not  be  filed  against  him  for  a  libel.  It  was  stated 
that  the  libel  was  published  in  the  Satirist  newspaper,  on  the 
23d  of  June,  1833 ;  that  Lord  Charles,  who  was  at  that  time 
abroad^  knew  of  the  libel  in  September,  1 833,  but  that  he 
did  not  return  to  England  until  the22d  of  January  following. 
It  was  admitted  that,  according  to  the  ordinary  rule  {a)  of 
the  Court,  the  application  was  not  within  time,  but  it  was  con- 


(a)  Viz.  that  the  party  libelled 
cannot  have  a  rule  for  a  criminal 
information  unless  his  application 
to  the  Court  be  made  in  the  first 
term  after  knowledge,  or  so  early 


in  the  second  term,  as  that  the  party 
complained  of  may  have  an  oppor- 
tunity of  shewing  cause  against  the 
rule  within  that  term. 
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tended  that  where  the  party  libelled  was  abroad  at  the  time 
when  the  libel  was  published,  or  when  the  knowledge  of 
its  publication  came  to  him,  the  case  could  not  be  considered 
as  within  the  rule. 

Lord  Denman^  C.  J. — Parties  should  be  very  prompt 
in  making  an  application  of  this  sort.  We  think,  consider- 
ing all  the  circumstances  of  the  case,  that  there  should 
be  no  rule. 

It  has  been  the  persuasion  that  an  affidavit  cannot  be  made 
abroad  (a),  as  a  foundation  for  a  criminal  information.  We 
think»  however,  that  if  that  question  should  come  under  our 
consideration,  such  an  objection  would  not  prevail. 
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The  King 

V. 

The  Editor 

of  the 
Satirist. 


(a)  As  to  affidavits  made  abroad, 
see  (y Meaty  t.  Newelly  8  East, 
364;  Voght  v.  E^in,  8  East,  472; 
l^iurU  (Thuret)  v.  Faben  1  Chitt. 
Rep.  463;  Pkkardo  v.  MachadOf 
7  Dowl.  &  Ryl.  478,  and  4  Barn.  & 


Rule  refused  (6). 

Cressw.  886;  Tidd's  Practice,  9th 
ed.  181 ;  Mann.  Exch.  Pract. 
(Cororoon- Law,)  83. 

(6)  See  The  King  v.  Jollk,  ante^ 
vol.  i.  p.  483,.  and  the  note  to  that 
case. 
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Hilary  Vacation,  1834. 

Sir  Thomas  Den  ma  k,  Knight,  Lord  Chief  Jastice  of 
England,  was  created  a  Peer  of  the  United  Kingdom  by  the 
style  and  title  of  Baron  Denman,  ofDovedale,  in  the  county 
of  Derby. 

Sir  John  Baylby,  Knight,  retired  from  his  office  of 
Baron  of  the  Exchequer.  His  lordship  was  appointed  a 
judge  of  the  Court  of  King's  Bench  on  the  9th  May, 
1808 ;  he  continued  on  the  Bench  of  that  Court  until  the 
1 1th  November,  1830,  when  he  resigned  that  office  and  was 
appointed  one  of  the  Barons  of  His  Majesty's  Exchequer. 
Upon  his  retirement  he  was  sworn  of  His  Majesty's  most 
honorable  Privy  Council,  and  was  created  a  Baronet. 

He  was  succeeded  by  John  Williams,  Esq.,  one  of 
His  Majesty's  Counsel  learned  in  the  law,  who  was  called 
to  the  degree  of  the  Coif,  and  gave  rings  with  the  motto  '^  Tu- 
tela  Legum/'  and  afterwards  received  the  honor  of  Knight- 
hood. 

Sir  William  Horne  resigned  his  office  of  Attorney 
General,  in  which  he  was  succeeded  by  Sir  John  Campbell^ 
the  Solicitor  General;  and  Charles  Christopher  Pepys,  Esq., 
one  of  His  Majesty's  Counsel  learned  in  the  law,  was  ap- 
pointed  to  the  office  of  Solicitor  General,  and  received  the 
honor  of  Knighthood. 


MEMORANDA. 

Easter  Tebm,  1834. 

Sir  James  Pabke,  Knt»^  in  the  course  of  this. Term  re- 
signed his  oiBce  of  Judge  of  this  Court^.and  was.  appointed 
one  of  the  Barons  of  the  Exchequer. 

Sir  Edward  Hall  Alderson,  Ent.y  resigned  his  office 
of  Judge  of  the  Court  of  Common  Pleas,  and  was  appointed 
one  of  the  Barons  of  the  Exchequer. 

Sir  John  Vadghan,  Knt.,  resigned  his  office  of  Baron 
of  the  Exchequer,  and  was  appointed  a  Judge  of  the  Court 
of  Common  Pleas. 

AND 

Sir  John  Williams,  Knt.,  resigned  bis  office  of  Baron  of 
the  Exchequer,. and  was  appointed  a  Juc^e  of  the  Court  of 
King's  Bench* 


On  the  96ih  of  April,  the  following  warrant  was  read  in 
Court  and  entered  on  record. 

William  R. 

Whereas  it  bath  been  represented  to  Us,  that  it  would . 
tend  to  the  general  dispatch  of  the  business  now  pending  in  Our 
several  Courts  of  Common  Law  at  WestminsteTf  if  the  right  of 
counsel  to  practise,  plead,  and  to  be  heard,  extended  equally  to 
all  the  said  Courts;  but  such  object  cannot  be  effected  so  long 
as  the  Serjeants  at.  Law  have  the  exclusive  privilege  of  practising, 
pleading,  and  andience*  during  term  time,  in. Our  Court  of  Com- 
mon Pleas  at  Westminster:  We  do  therefore  hereby  order  and 
direct  that  the  right  of  practising,  pleading,  and  audience,  in  Our 
said  Court  of  Common  Fleas,  during  Term  time,  shall,  upon  and 
from  the  first  day  of  Trinity  Term  now  next  ensuing,  cease  to 
be  exercised  exclusively  by  the  Serjeants  at  Law,  and  that  upon 
and  from  that  day  Our  Counsel  learned  in  the  Law  and  all  other 
Barristers  at  Law  shall  and  may,  according  to  their  respective 
ranks  and  seniority,  have  and  exercise  equal  right  and  privilege 
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1834^^  of  practising,  pleading,  and  audience  in  the  said  Court  of  Com- 
mon Pleas  at  Westminster,  nvith  the  Serjeants  at  Law.  And  We 
do  hereby  will  and  require  you  to  signify  to  Sir  Nicolas  Conyng- 
ham  Tmdal,  Knight,  our  Chief  Justice,  and  his  companions, 
Justices^  of  Our  said  Court  of  Common  Pleas,  this  Our  royal  will 
and  pleasure,  requiring  them  to  make  proper  rules  and  orders  of 
the  said  Courts  and  to  do  whatever  may  be  necessary  to  carry 
this  Our  purpose  into  effect. 

And  whereas  We  are  graciously  pleased,,  as  a  marl^  of  Our 
royal  favour,  to  confer  upon  the  Serjeants  at  Law,  hereinafter 
named,  being  Seijeants  at  this  present  time  in  actual  practice  in 
Our  said  Court  of  Common  Fleas,  some  permanent  rank  and 
place  in  all  Our  Courts  of  Law  and  Equity ;  We  do  hereby 
further  order  and  direct  that  Vitruvius  Lawes,  Thomas  D'Oyley, 
Thomas  Peake,  William  St.  Julian  Arabin,  John  Adams,  Thomas 
Andrews,  Henry  Storks,  Ebenezer  Ludlow,  John  Scriven,  Henry 
John  Stephen,  Charles  Carpenter  Bompas,  Edward  Goulbum, 
George  Heath,  John  Taylor  Coleridge,  and  Thomas  Noon  Tal- 
fourd,  Serjeants  at  Law,  shall  from  henceforth,  according  to  their 
respective  seniority  amongst  themselves,  have  rank,  place,  and 
audience  in  all  Our  Courts  of  Law  and  Equity,  next  after  John 
Balguy,  Esq.  (a),  one  of  Our  Counsel  learned  in  the  Law.  And 
We  do  hereby  will  and  require  you,  not  only  to  cause  this  Our 
direction  to  be  observed  in  Our  Court  of  Chancery,  but  also  to 
signify  to  the  Judges  of  Our  several  other  Courts  at  Westminster, 
that  it  is  Our  express  pleasure  that  the  same  course  be  observed 
in  all  Our  said  Courts.  Given  at  Our  Court  of  St.  James^  this 
^4th  day  of  April,  in  the  fourth  year  of  Our  reign. 

To  the  Right  Honourable 

Hbnbt,  Lord  Brouohak  and  Vauz, 

Lord  Chancellor  of  Great  Britain. 

(a)  On  whom  that  rank  had  been  and  who  was  now  the  junior  King's 
conferred  in  Trinity  term  1833,      Counsel. 
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Cumberland  v.  Planche. 


Case  for  infringing  the  plainliflf's  copyright    in  "The  Theauigneeo£ 

Green  Eyed  Monster,"  a  farce.     Plea:  Not  guilty.     After  of  a  dramatic 

issue  joined,  Parke,  J.,  (under  3  &  4  Will.  4,  c.  42,  s.  25,)  ^oj^  Pfji^^hed 

ordered,  by  consent  of  the  parties,  that  the  facts  should  be  withm  ten 

stated  for  the  opinion  of  the  Court  in  the  following  case:—  ^as"n**Vf3& 

The  plaintiff  is  a  bookseller  and  publisher  in  London.  ^WUl. 4,0,15, 

The  defendant  is  the  author  of  the  farce  in  question,  com-  authorwhohM 

posed,  printed,  and  published,  within  ten  years  before  the  assigned  such 

passing  of  3  8c  4  Will.  4,  c.  15,  to  amend  the  laws  relating  entitled  U)  the 

to  dramatic  literary  property. («)  '^J^ntinKhe 

piece  or  caus- 
(a)  The  first  section  of  this  net,      nee,  should  have  the  sole  liberty  ing  it  to  be 

after   reciting  that    by  an  act  of      of  printing  and  re-printing  such  represented. 
54    Geo.  3,  c.   156,  it  had  been      book  for  the  full   term  of  twenty-       ^»  "[*^?J*® 
enacted,   that  the  author  of  any      eight  years,    to    commence  from      ■„♦  j      j 
boolc    composed,    and   not  print-      the  day  of  first  publishing  the  same,  published  sub- 
ed   and  published,  and  his  assig-      and  also,  if  the  author  should  be  sequently  to 

the  act,  and  no 
reservation  of  the  right  to  the  exclusive  representation  is  expressly  made  by  the  author, 

VOIi.  UI.  V  P 
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1834.  In  November,  1828,  the  defendant,  by  an  instrument  under 

Cumberland  ^^^*  assigned  to  the  plaintiiF,  for  a  valuable  consideration, 
all  and  every  his  right,  title,  and  interest  whatsoever,  in 
the  copyrights  of  this  farce  and  other  dramatic  pieces.  To 
have  and  to  hold  the  said  copyrights  to  the  plaintiiF,  his 
executors  8cc.,  as  his  and  their  absolute  property. 

Previously  to  the  assignment  of  the  copyright  of  the  farce 
in  question  to  the  plaintiff,  the  defendant  duly  granted  to  the 
proprietors  of  the  Haymarket  theatre,  for  a  valuable  con- 
sideration, 1;{ie  right  of  represetiting  the  said  farce  at  that 
theatre,  and  the  same  had  been  frequently  represented  and 
performed  there,  a  manuscript  copy  having  been  delivered 
by  the  defendant  to  the  said  proprietors  for  that  purpose. 
These  circumstances  were  known  to  the  plaintiff  before 
he  contracted  for  the  purchase  of  the  copyright.  The 
defendant,  after  granting  the  right  of  representation  at  the 


living  at  the  end  of  that  period,  for 
the  residae  of  his  life ;  and  further 
reciting,  that  it  was  expedient  to 
extend  the  provisions  of  that  act ; 
it  was  enacted,  that  thenceforth 
the  eatthor  of  any  tragedy,  comedy, 
play,  opera,  farce,  or  any  other 
dramatic  piece  or  entertainment, 
composed^  and  not  printed  and  pub- 
tithed  by  the  author  thereof,  or  his 
astignee,  or  which  should  there- 
after be  composed,  and  not  printed 
and  published  by  the  author  there- 
of, or  his  assignee,  or  the  assignee 
of  such  author f  should  have,  as  his 
own  property,  the  sole  liberty  of 
representing  or  causing  to  be  re- 
presented  at  any  place  of  dramatic 
entertainment  whatsoever,  any  such 
production  as  aforesaid  not  printed 
and  published  by  the  author  or  his 
assignee,  and  should  be  deemed  and 
taken  to  be  the  proprietor  thereof. 
And  that  the  author  of  any  such 
production,  printed  and  publUficd 
within  ten  years  before  the  passing 


of  the  act,  by  the  author  or  his  as- 
signee, or  which  should  thereafter 
be  so  printed  and  published,  or  the 
assignee  of  such  au^Aor,  should  from 
the  time  of  passing  that  act,  or 
from  the  time  of  such  publication 
respecti  vely,  until  the  end  of  twenty- 
eight  years  from  the  day  of  such 
first  publication  respectively,  and 
also,  if  the  author  or  authors,  or 
the  survivor  of  them,  should  be 
living  at  the  end  of  that  period, 
during  the  residue  of  his  life,  have 
as  his  own  property  the  sole  liberty 
of  representing  or  causing  to  be 
represented  the  same  at  any  such 
place  of  dramatic  entertainment 
as  aforesaid,  and  should  be  deemed 
and  taken  to  be  the  proprietor 
thereof.  Proviso,  saving  the  right 
or  authority  of  any  person  to  re- 
present or  cause  to  be  represented, 
who  should,  previously  to  the  pass- 
ing of  the  act,  have  obtained  con- 
sent or  authority  from  the  author 
or  his  assignee. 
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Haymarket  theatre,  still  possessed  the  right  of  representing        18S4. 

or  authorizing  the  representation  of  the  farce  at  any  other  ^  ^"^^^^"^ 

.  Cumberland 

theatre  at  his  pleasure.     After  the  passing  of  S  &4  Will. 4,  v. 

c.  \5,  and  within  twelve  months  before  the  commencement  of     i^^ancbk. 
this  suit,  the  defendant,  without  the  consent  of  the  plaintiff, 
caused  the  said  farce  to  be  represented  for  profit  at  a  place 
of  dramatic  entertainment  in  England,  other  than  the  Hay- 
market  theatre. 

Previously  to  the  passing  of  the  said  act,  printed  drama- 
tic copyright  pieces  were  constantly  represented  at  different 
theatres,  without  the  conseiTt  of  any  person ;  and  the  con* 
sent  of  the  assignee  of  the  copyright  of  such  dramatic 
pieces  to  the  representation  was  not  necessary,  and  was  not 
given  or  required  :  and  pieces  performed,  and  not  printedy 
were  sometimes  surreptitiously  obtained  for  the  purpose  of 
representation  at  theatres,  and  were  represented  without 
consent  in  the  country,  but  not  in  London  or  within  ten 
miles  thereof. 

The  question  for  the  opinion  of  the  Court  is, — whether 
the  plaintiff,  by  virtue  of  the  assignment,  is  "  assignee  of 
the  author/'  witliin  the  meaning  of  the  said  act,  and  entitled 
to  the  liberty  of  representing  the  said  farce  at  places  of 
dramatic  entertainment,  subject  to  the  right  or  authority  of 
the  proprietors  of  the  Haymarket  theatre  to  represent  the 
farce  there  i  If  the  Court  shall  be  of  opinion  that  the 
plaintiff  is  such  assignee,  judgment  is  to  be  entered  for  the 
plaintiff  for  Is.  damages;  otherwise  a  nolle  prosequi  is  to 
be  entered. 

F.  Pollocky  for  the  plaintiff.  The  plaintiff,  as  assignee 
of  the  copyright,  is  put  by  the  act  in  the  same  situation  as 
the  author  himself  where  he  has  not  assigned;  and  the 
author,  if  he  had  not  assigned,  would  have  had  the  right 
of  restraining  any  other  person  than  the  proprietors  of 
the  Haymarket  theatre  from  representing  the  piece. 
The    assigtieef    therefore,    may    restrain    the   author  from 

p  p  2 
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1834.         causing   the   piece,   the   copyright   of  which    he   has   as- 

_  ^'^^'"^^       signed,  from  being  represented  at  any  other  theatre  than 
Cumberland       o       '  o       i  j 

V.  the   Hay  market.     The  3  &  4  Will.  4,  c.   15,  recites  the 

PLANCHfe.  provision  in  54  Geo.  S,  c.  156,  that  the  author  of  any  book 
composed,  and  not  printed  and  published,  and  his  assignee* 
should  have  the  sole  liberty  of  printing  and  re-printing  such 
book  for  twenty-eight  years  from  the  day  of  publication,  or 
for  the  author's  life  in  case  he  should  survive ;  and,  after 
stating  that  it  was  expedient  to  extend  the  provisions  of  that 
act,  enacts,  that  thenceforth  the  author  of  any  tragedy,  &c. 
(composed,  and  not  printed  and  published  bi/  the  author 
thereof,  or  his  assignee,)  or  the  assignee  of  such  author, 
should  have  as  his  own  property  the  sole  liberty  of  repre- 
senting or  causing  to  be  represented  any  such  production 
as  aforesaid,  not  printed  and  published  by  the  author  or  his 
assignee.  It  is  quite  clear  that  in  many  parts  of  this  enact- 
ment, by  assignee  of  the  author,  the  assignee  of  the  copyright 
alone  can  be  contemplated,  and  there  is  no  reason  for  sup- 
posing that  the  expression  was  not  used  in  a  uniform  sense 
throughout  the  act.  When  the  act  speaks  of  the  author  of 
any  work  not  printed  and  published  by  the  author  or  his 
assignee,  it  clearly  cannot  have  been  intended  to  use  the 
word  ^'  assignee"  as  designating  the  assignee  of  the  right  of 
representation,  but  the  assignee  of  the  right  o( printing,  i.e. 
of  the  copyright.  There  is  no  ground  for  the  supposition 
which  will  be  made  on  the  other  side,  that  when  the  word 
''  assignee**  is  used  immediately  after  that  part  of  the  sec- 
tion in  which  ''assigneee**  so  clearly  means  *'  assignee  of 
the  copyright,^*  the  legislature  intended  to  designate  the 
assignee  of  the  right  of  representation  ?  Here  it  is  stated, 
that  the  defendant  had  assigned  to  the  plaintiiF  "  all  his 
right,  title,  and  interest  whatsoever  in  the  copyright;" 
therefore  it  is  submitted  that  the  plaintiff  is  now  possessed 
of  the  sole  liberty  of  representing  or  causing  to  be  repre- 
sented, subject,  of  course,  to  the  right  of  the  proprietors  of 
the  Haymnrkel  theatre.  The  object  of  the  legislature  was 
to  connect  the  right  of  representalion  with  the  copyright, 
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it  having  been  decided  by  Coleman  v.  Wathenin),  and  Mur- 
ray V.  EUiston  (6),  that  the  i  iglit  to  the  copy  did  not  give 
to  the  owner  a  right  to  prevent  the  representation  of  the 
work  upon  the  stage  of  a  public  theatre.  This  act  con- 
templates an  assignee  already  existing,  and  it  is  clear  that 
before  the  passing  of  that  act  the  author  had  nothing  to 
assign  but  the  copyright. 

Sir  J.  ScarleU,  contr^.  The  question  is^  whether  it  was 
meant  by  the  act  to  give  a  new  privilege  to  the  author,  or 
to  the  assignee  of  the  copyright  who  has  given  no  consi- 
deration to  the  author  for  such  new  privilege.  The  assign- 
ment in  this  case  was  before  the  act,  and  therefore  clearly 
did  not  then  give  this  right,  and  the  consideration,  therefore, 
could  only  have  been  for  the  copyright.  The  object  of  the 
act  was  to  give  an  advantage  to  the  author,  as  a  reward  for  his 
labour  and  an  encouragement  of  his  genius, — not  to  enhance 
the  value  of  the  property  of  a  bookseller.  Before  this  act 
the  public  had  the  right  of  representation  in  common  with 
the  owner  of  the  copyright,  (as  is  shewn  by  the  two  cases 
cited,)  and  it  was  very  proper  to  take  this  right  from  the 
public  for  the  benefit  of  the  author,  but  not  to  transfer  it 
from  the  public  to  the  assignee  of  the  copyright.  It  may 
be  well  to  see  what  is  the  meaning  of  the  word  "  assignee," 
as  used  in  54  Geo,  3,  c.  156.  Suppose  that  an  author,  twelve 
years  previously  to  that  act,  when  he  had  only  the  copyright 
for  fourteen  years,  had  assigned  his  copyright, — would  the 
operation  of  that  act  have  been  to  lengthen  the  two  remain* 
ing  years  of  the  assignee's  right  into  sixteen  i  or  would  it 
not  rather  have  been  to  give  the  author  a  new  term  for 
fourteen  years  ?  The  act  of  3  &  4  Will.  4,  c.  15,  is  most 
obscure  and  confused ;  so  that  it  is  difficult  to  see  what 
was  the  intention  of  its  framer;  but  the  better  construction 
seems  to  be,  that  the  assignee  who  was  to  have  the  sole 
right  of  representation,  should  be  the  assignee  of  the  right 

(a)  5  T.  R.  24d.  (6)  5  Bamw.  k  Alders.  657. 
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1834.         given  by  that  act.    The  whole  object  of  the  act  was,  to 

Cumberland  ®"^*^"''*8®  ^"^  reward  the  genius  of  the  authors,  by  adding  to 
V.  the  value  of  their  interest  in  their  own  productions;  and  the 

Court  will,  therefore,  lean  to  that  construction  which  will  best 
effectuate  this  object.  A  verj  wide  construction  in  favour 
of  an  author  was  put  upon  54  Geo,  S,  c.  156,  in  White  v. 
Geroch(a).  It  must  be  admitted  that,  in  contending  for 
the  construction,  that  by  *'  the  assignee  of  such  author" 
is  meant  the  assignee  of  the  new  right,  difficulties  arise 
upon  the  words  of  the  second  part  of  the  first  clause,  and 
that  there  is  considerable  force  in  the  argument,  that  an 
assignee  before  the  act  could  only  be  an  assignee  of  the 
copyright;  but  though  in  one  place  the  assignee  must  mean 
an  assignee  previously  existing,  it  does  not  follow  that  it 
does  not  mean  in  another  place,  the  future  assignee  of  the 
new  right.  The  act  says,  in  the  second  part  of  the  clause, 
that  the  author  of  auy  dramatic  production  printed  and 
published,  within  ten  years  before  the  passing  of  the  act, 
by  the  author  or  his  assignee,  or  the  assignee  of  such 
author,  shall  have  the  right.  When  the  word  "  assignee" 
is  used  in  the  ablative  case,  it  certainly  means  the  assignee 
of  the  copyright ;  where  it  is  used  as  tiic  nominative  case  to 
the  verb,  it  means  the  assignee  of  the  right  which  the 
author  acquires  by  this  act.  The  author  may  now  assign 
the  right  of  printing  to  one  person,  and  of  representing  to 
another.  This  act  was  intended,  to  protect  only  the  pri- 
vileges given  by  it;  the  privileges  which  existed  before  were 
already  protected.  The  whole  question  in  this  case  turns 
upon  the  meaning  of  the  word  "  assignee,'*  and  it  is  con- 
tended, that  notwithstanding  the  laborious,  prolix,  and  ob- 
scure phraseology  of  this  act,  the  meaning  may  be  collected 
to  be,  that  the  assignee  contemplated  was  the  assignee  of 
the  new  privilege,  and  that  an  author,  who  had  previously 
assigned  the  copyright,  might  afterwards  assign  the  right 
of  representation. 

(a)  2  Barnw.  &  Alders.  298 ;  1  Chitty  Rep.  24. 


Cumberland 

V. 
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F.  PoUockj  in  reply.  The  4th  section  of  54  Geo.  3,  i834. 
c.  136^  would  have  given  to  the  assignees  of  books  already 
published  the  advantage  of  the  additional  fourteen  years, 
but  for  the  8th  section,  which  saves  the  right  to  the  author  Pi-AwcHi, 
and  his  representatives.  [Loid  Defimau,  C.  J.  Those  pre- 
cautionary clauses  do  not  prove  much.]  The  object  of  this 
act  was  not  to  encourage  genius,  but  to  protect  property. 
[Lord  DennuMy  C.  J.  Do  you  say  that  the  assignee  men* 
tioned  in  the  act  of  last  year  can  never  mean  the  assignee 
of  the  right  of  representation  ?]  Undoubtedly  the  author 
may  now  assign  separately.  But  an  assignment  in  the 
terms  used  in  this  case  would  pass  all  the  interest  of  the 
author.  If  the  copyright  only  were  intended  to  pass,  there 
should  be  an  exception  of  the  right  of  representation.  The 
object  of  the  act  was  more  effectually  to  protect  the  copy-^ 
right.  The  representation  is  an  injury  to  the  copyright, 
notwithstanding  that  it  was  decided  in  Coleman  v.  Wathen 
and  Murray  v.  Elliston,  that  the  owner  of  the  copyright 
could  not  recover  under  the  statute  of  8  Anne,  c.  }9» 
against  another  party  for  representing  for  profit  without  his 
permission.  The  act  was  intended  to  protect  the  copyright 
by  connecting  the  right  of  representation  with  it. 

Lord  Denman,  C.  J. — Upon  the  whole  I  am  of  opinion 
that  the  plaintiff  is  the  assignee  of  the  author,  within  the 
meaning  of  the  late  act.  In  one  part  of  the  clause,  which 
gives  the  new  privilege,  the  term  *'  assignee  "  is  clearly  used 
as  applying  to  a  person  to  whom  the  right  of  printing  and 
publishing  had  been  assigned.  It  is  very  possible  that,  if 
this  case  had  been  contemplated  by  the  legislature,  the  act 
would  have  been  so  framed  as  to  provide  that  the  author 
of  a  work,  the  mere  copyright  of  which  had  been  previously 
assigned,  should  have  the  benefit  of  the  provisions  of  the 
act.  Authors  will  not  hereafter  be  much  injured  by  this 
omission,  because  in  all  future  cases  they  will  reserve  the 
right  of  representation,  or  obtain  a  double  remuneration 
for  their  double  right.      The  act  was,]  I  take  it,  meant 
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1834.         generally  to  benefit  the  author;  but  it  is  impossible  to  say, 
that  the  word  ''  assignee"  has  two  different  meanings  in  this 


Cumberland 

v.  same  sentence 


PLANCUi. 


LiTTLEDALE>  J. — I  am  of  the  same  opinion.  It  appears 
to  me  that  the  meaning  of  the  word  ^^  assignee"  is  *'  as- 
signee of  the  copyright."  That  is  the  meaning  recognized 
by  law,  and  the  sense  in  which  it  would  ordinarily  be  used. 
The  legislature  gives  to  the  assignee  of  the  copyright  as  to 
a  person  of  a  known  character  recognized  by  the  former 
statute.  With  regard  to  the  ten  years'  clause,  upon  which 
the  question  arises ;  in  some  parts  of  it  there  can  be  no 
doubt  but  that  the  **  assignee  of  the  copyright"  is  meant  by 
"  assignee/'  and  I  think  we  cannot  infer  that  in  the  latter 
part  of  the  clause  the  term  "  assignee"  means  the  **  assignee 
of  the  privileges  created  by  that  act."  1  think  the  object 
of  the  act  was  to  increase  the  property  of  any  person  en- 
titled to  the  copyright. 

Taunton,  J. — 1  think  that  the  assignee  of  the  copyright 
is  entitled. 

Williams,  J. — I  am  of  the  same  opinion.  1  am  in- 
fluenced much  by  the  consideration  of  the  meaning  which 
the  term  assignee  must  have  at  the  commencement  of  the 
clause^  where  it  can  only  mean  assignee  of  the  copyright. 

Judgment  for  plaintiff. 
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Thomas  v.  Williams. 

Debt  by  the  plaintiff  for  salary  for  his  services  as  clerk  A  clerk  hired 
to  the  defendant, from  January  5  to  July  21,  1828.    Pleas:  i^" yea/ata 
the  general  issue,  and  the  bankruptcy  and  certificate  of  the  certain  salary, 
defendant.     At  the  trial  before  Lord  Denman,  C.  J.,  at  trie  dissolution  of 
Westminster  sittings  after  last  term,  the  following  facts  ap-  {|*®^JJ"„2^' 
peared : —  consent  wiib- 

The  defendant,  an  auctioneer  in  London^  had,  in  October,  recover  salary 
1826,  engaged  the  plaintifi'  as  his  clerk,  at  a  salary  of  GO/,  pro  ratft,  with- 
rm         1   •     •«-  1  •       1       .   /•      1       »  •  -1    L     out  any  ex- 

1  he  plaintiff  continued  in  the  defendant  s  service  until  the  p^ess  agrce- 

21st  July,  1828.     About  the  middle  of  the  preceding  May  '^"^  ^^  '*^»' 

the  defendant  had  fallen  into  difficulties,  owing  to  which  The  contracts 

he  left  his  business  under  the  management  of  his  brother^  with  ^his  derks 

who  continued  to  conduct  it  until  the  21st  July,  when  it  was  and  servants 

fiually  closed,  and  the  plaintiff,  and  the  other  clerks  in  the  solved  by  the 

defendant's  service,  on  that  account  quitted.     A  commis-  "suipg  »  com- 

-r- .      1  11.  I  I-  f     ..  T   1     mwsion  of 

sion  of  bankruptcy  had  been  on  the  preceding /e/i/A  of  July  bankruptcy 

issued  against  the  defendant,  under  which  he  was  duly  de-  "8*'"^' »"™  5 

clared  a  bankrupt,  and  obtained  his  certificate.     The  whole  clerk  of  a  tra- 

of  the   plaintiff's   salary,  for  the  year  ending  in  October,  ^honTa'com- 

1827»  had  been  paid  to  him,  and  he  had  also  received  money  mission  of 

from  time  to  time  on  account  of  his  services  in  the  second  [^ueB  during 

Year.     The  balance  due  to  him,  pro  ratsi,  up  to  the  time  of  a  current  year 

...  ,      T  ofthehmnR 

his  quitting  the  defendant's  employ,  was  10/.     It  was  con-  of  such  clerk, 

tended,  on  the  part  of  the  plaintiflF,  that  the  certificate  was  JLnkra^^wT 

no  bar,  for  that  at  the  time  of  the  issuing  of  the  commission  obtained  his 

there  was  no  debt  provable,  the  hiring  being  for  a  year,  g^^g,  1,53  ' 

and  no  dissolution  having  then  taken  place ;  Parslow  v.  salary  for  the 

Dearlave  {a).     For  the  defendant  it  was  contended,  that  the       So  also  he 

bankruptcy  operated  as  a  dissolution  of  the  contract,  and  ^^y  ^^?^^?.^ 

that  the  clerk  might  have  proved  in  respect  of  his  salary  up  die  contract 

to  the  time  of  the  issuing  of  the  commission ;  and  that,  2^1*^^*^!  JfJ. 

^  tual  consent 

(a)  4  East,  438.  widiin  the 

year,  but  after 
the  issuing  of  the  commission. 
The  departure  of  the  clerks  upon  the  Ceasing  of  the  trade^  is  evidence  of  a  ditsolation 
of  such  contract. 
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supposing  liim  to  be  entitled  to  recover,  his  remedy  was  not 
by  an  action  for  wages,  but  for  breach  of  the  special  con- 
tract. Lord  Denmafiy  C.  J.,  was  of  opinion  that  the  salary 
was  710^  due  at  the  time  of  issuing  the  commission,  and  that 
therefore  the  certificate  was  no  bar;  and  he  put  it  to  the 
jury,  whether  the  parties  had  not  separated  and  dissolved 
the  contract  by  mutual  consent,  at  the  time  when  the  busi- 
ness was  closed  and  the  plaintiff  quitted  the  defendant's 
employ  ;  and  directed  them,  if  they  were  of  that  opinion,  to 
find  for  the  plaintiff  for  10/.  The  jury  returned  a  verdict 
for  the  plaintiff  for  that  sum,  and  the  learned  Chief  Justice 
gave  the  defendant's  counsel  leave  to  move  for  a  nonsuit. 


W,  H.  Watson,  in  this  term,  moved  accordingly. 

Assuming  that  there  was  a  contract  for  a  year,  not 
dissolved  by  force  of  the  bankruptcy,  and  that  it  was  dis* 
solved  by  mutual  consent  subsequently  to  the  bankruptcy, 
the  plaintiff  was  not  entitled  to  recover  pro  rat&  unless 
an  express  contract  to  that  effect  were  shewn.  The  Court 
will  not  presume  such  a  contract,  in  the  absence  of  any 
evidence;  HuUe  v.  Heightman{a).  [Taunton,  J.  There 
was  in  that  case  an  express  stipulation  that  the  plaintiff 
should  not  be  entitled  to  his  wages  as  a  seaman,  until  the 
end  of  his  voyage ;  and  having  been  wrongfully  discharged 
before  the  end  of  the  voyage,  it  was  held  that  he  could  not 
recover  pro  ratft,  but  that  his  remedy  was  for  a  breach  of 
the  special  contract.]  In  Grimmann  v.  Legge{b),  there 
was  a  letting  for  a  year  at  a  certain  rent,  payable  quarterly, 
and  the  contract  being  rescinded  by  consent,  during  one  of 
the  quarters,  it  was  held  that  the  lessor  could  not  recover 
rent  for  the  whole  of  the  current  quarter,  nor,  in  the  absence 
of  a  special  contract,  rent  pro  rat&.  Here,  there  is  a  con- 
tract for  a  year,  at  a  salary  for  the  whole  year.  [Tauntofi, 
J.  It  is  not  reserved,  payable  quarterly,  as  in  Grimmann  v. 
Legge.  There  is  no  stipulation  whatever  here  as  to  the  times 

(a)  3  East,  145. 

(6)  S  Mann.  &  Ryl.  438 ;  8  Bam.  &  CroNW.  3Si. 
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of  pajrment]  In  Turner  v.  RobinsoH{a),  it  was  held  that  a 
servaot,  discharged  for  misconduct  during  the  year  for 
which  he  was  hired^  could  not  recover  wages  for  any  portion 
of  that  year.  In  Cutkr  v.  Powell{b),  Lawrence,  J.,  cited  a 
case  from  1  Salk.65. — [Taunton,  J.  There  the  promise  was 
to  pay  so  much  ybr  the  year  {c)  for  the  plaintiff's  services. 
That  makes  all  the  difference.] 

There  is  another  very  important  question  to  be  decided ; 
namely,  whether  the  issuing  of  a  commission  against  a  mer- 
chant or  trader,  does  not,  ipso  facto,  dissolve  his  contracts 
with  his  servants.  The  contract  between  a  master  and 
servant  has  always  been  considered  sui  juris,  and  not  to  be 
tried  by  any  analogy  to  other  contracts.  Lawrence,  J.,  in 
the  case  already  cited  (c/),  rejects  a  comparison  which  had 
been  made  between  the  case  of  a  sailor  who  had  been  hired 
for  a  particular  voyage,  and  the  common  case  of  a  hired 
servant,  who,  as  he  states,  is  considered  to  be  hired  with 
reference  to  the  general  understanding  upon  the  subject. 
The  policy  of  the  bankrupt  law  is  to  discharge  the  trader 
from  all  the  liabilities  which  he  was  under  at  the  time  of  his 
bankruptcy.  Therefore  the  Court  will  favour  a  construc- 
tion which  will  effectuate  this  object.  As  this  is  a  case  of 
the  first  impression,  the  great  hardship  which  will  be  im- 
posed upon  traders  by  a  decision  that  their  contracts  with 
their  servants  are  not  dissolved  by  their  bankruptcy,  may 
be  offered  as  an  argument  against  it.  Suppose  a  case  of  a 
banker  becoming  bankrupt,  and  having  in  his  employ  at  the 
time  clerks  whose  salaries  amount  to  1000/.  a  year,  it  would 
be  a  great  hardship  upon  him  to  continue,  notwithstanding 
his  certificate,  liable  to  the  claims  of  those  clerks  in  respect 
of  a  portion  of  time  during  which  he  had  no  occasion  for 
their  services;  and  it  would  be  a  hardship  also  upon  the 
clerks  not  to  be  able  to  prove  pro  rat^  under  the  bank- 
ruptcy, and   to  be  liable,  moreover,   to  be  compelled  to 

(a)  6  Car.  &  Payne;  15 ;  ante,  (c)  The  expression  used  in  Salk. 
vol.  ii.  p.  829.  is  "  per  annum  J* 
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(b)  6  T.  R.  326. 


(d)  Cutlery. Powell, 
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continue  in  the  service  of  the  bankrupt  until  the  expiration 
of  the  year,  although  the  bankrupt  has  no  means  of  paying 
them.  By  the  48th  section  of  the  late  Bankrupt  Act  (a), 
where  any  bankrupt  is  indebted,  at  the  time  of  issuing  the 
commission  against  him,  to  any  servant  or  clerk,  in  respect 
of  wages  or  salary,  the  commissioners  may  order  so  much 
as  is  due,  not  exceeding  six  months'  wages  or  salary,  to  be 
paid  out  of  the  estate ;  and  such  servant  and  clerk  is  at 
liberty  to  prove  under  the  commission  for  any  sum  exceed- 
ing that  amount.  If  the  construction  put  upon  this  section 
be,  that  the  commissioners  may  pay  the  servant  or  clerk  his 
wages  due  in  respect  of  six  months'  service  antecedent  to 
the  then  current  term  of  his  contract,  the  section  will  hardly 
have  any  application  at  all ;  for  there  are  rarely  any  arrears 
in  the  payment  of  salaries  to  clerks  and  servants.  It  seems 
to  be  contemplated  that,  upon  the  issuing  of  the  commis- 
sion, the  contract  is  dissolved,  so  as  to  make  the  salary,  pro 
rat^,  due  at  the  time  of  the  commission. 


Lord  Den  MAN,  C.  J. — This  is  a  question  of  such  very 
great  importance,  that  we  had  better  take  a  little  time,  in 
order  that  it  may  be  thoroughly  considered. 

Car.  adv.  vult. 

On  a  subsequent  day  in  the  term.  Lord  Denman,  C.  J., 
delivered  the  judgment  of  the  Court.  After  shortly  statiug 
the  facts  of  the  case,  his  lordship  proceeded : 

It  appeared  to  me  that  the  salary  was  fiot  due  at  the  time 
of  issuing  the  commission ;  that  the  certificate  was,  there- 
fore, no  bar ;  and  that  the  plaintiff  was  entitled  to  recover 
on  the  quantum  meruit  for  that  part  of  the  second  year 
during  which  he  acted  as  clerk,  the  jury  agreeing  with  me 
in  opinion,  that  his  ceasing  so  to  act  because  his  master 


(b)  6  Geo.  4,  c.  16. 
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ceased  to  carry  on  the  business,  proved  a  dissolution  of  the 
contract  by  mutual  consent. 

A  new  trial  was  moved  for  on  the  ground  that  the  act  of 
bankruptcy,  or  at  least  the  commission,  operated  ipso  facto 
as  a  dissolution  of  all  contracts,— a  proposition  for  which  no 
authority  was  cited.  But  the  learned  counsel  referred  to 
the  48th  section  of  the  Bankrupt  Act,  (which  enables  the 
commissioners  to  pay  all  servants  of  the  bankrupt  such  wages 
as  may  be  due  at  the  time  of  the  commission,)  as  proving  that 
contracts  of  hiring  and  service  were  considered  to  be  there- 
by terminated ;  and  he  urged  the  great  inconvenience  and 
hardship  on  merchants  who  become  bankrupts,  if  they 
should  continue  all  their  lives  liable  to  the  numerous  per- 
sons whom  they  may  have  been  compelled  by  misfortune 
to  discharge  from  their  employ. 

But  we  are  of  opinion  that  this  section  only  operated  to 
legalise  the  humane  practice  which  prevailed  before  the 
passing  of  the  act,  of  paying  clerks  and  servants  full  six 
months'  wages  out  of  the  estate,  and  that  it  has  made  no 
alteration  in  the  legal  effect  of  the  contract  of  hiring;  and 
consequently,  that  as  the  wages  had  not  become  due  at  the 
time  of  the  commission,  either  by  efflux  of  time,  or  by  a 
dissolution  of  the  contract,  the  bankrupt's  certificate  forms 
no  defence  to  this  action.  It  may  be  added,  that  the  incon- 
venience apprehended  is  not  likely  to  occur  often,  as  per- 
sons in  the  plaintiff's  situation  must  be  expected  to  avail 
themselves  of  the  section  above  referred  to. 
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Rule  refused  (a). 


(a)  Tlie  wordt  of  the  48th  sec- 
tion of  the  Bankrupt  Act  seem  to 
be  scarcely  capable  of  bearing  such 
a  construction  as  would  "operate 
to  legalize  the  humane  practice 
which  prevailed  before  the  act/' 
for  the  words  seem  to  extend  only 


to  the  case  of  wages  due  in  point 
of  law,  whereas  the  practice,  it  is 
conceived,  was  to  pay  to  servants 
and  clerks  their  wages  in  full,  (to 
the  extent  of  six  months*  wages,) 
without  regard  to  their  strict  legal 
position. 
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The  King  t?.  The  Company  of  Proprietors  of  the  Liver- 
pool Exchange. 

1  HE  proprietors  of  the  Liverpool  Exchange  were  rated 
to  the  relief  of  the  poor  of  the  parish  of  Liverpool,  as 
owners  and  occupiers,  at  2s,  4d.  in  the  pound,  upon  an  an- 
nual sum  of  1200/.,  for  their  public  news-room  in  the  Ex- 
change Buildings,  and  the  conveniences  and  improvements 
thereof,  and  the  privileges  thereto  annexed  or  appertain- 
ing; and  upon  appeal  against  this  rate,  the  Liverpool 
Borough  Sessions  confirmed  it,  subject  to  the  opinion  of 
this  Court  upon  the  following  case  : 

The  appellants  were   incorporated  for  the  purpose  of 
erecting  an  Exchange  at  Liverpool,  by  42  Geo,  3,  c,  Ixxi. 

By  the  6th  section  it  was  enacted,  inter  alia,  that  two  or 
more  rooms  should  be  provided  in  the  intended  buildings, 
which  should  be  used  as  public  rooms  for  the  purpose  of 
transacting  such  business  respecting  trade  and  commerce, 
as  the  company  of  proprietors  should  think  proper ;  and 
that  such  rooms  should,  out  of  the  yearly  or  other  income  to 
arise  from  the  profits  of  the  undertaking,  be  furnished  and 
provided  with  such  necessary  and  other  articles  as  the  Com- 
pany should  from  time  to  time  direct ;  and  that  the  Com- 
pany, their  successors  or  assigns,  should  have  admission 
to  such  rooms  free  from  any  further  individual  expense,  but 
subject  to  such  regulations,  at  such  times,  and  in  such 
manner,  as  the  Company  should  from  time  to  time  order 
and  direct. 


By  an  act  in- 
corporating 
certain  per- 
sons for  the 
purpose  of 
erecting  an 
exchange  in 
L.,  it  is  en- 
acted that 
the  Company 
shall  provide 
two  rooms  to 
be  used  as 
public  rooms 
for  the  pur- 
pose of  trans- 
acting such 
commercial 
business  as 
the  Company 
shall  think 
proper;  such 
rooms  to  be 
provided,  out 
of  the  yearly 
profits  of  the 
undertaking, 
with  such 
articles  as 
the  Company 
shall  direct ; 
to  be  open  to 
the  proprie- 
tors, and  not 
to  be  alien- 
able.   The 
Company 
make  and 
furnish  a 
news-room, 

which  they  provide  with  newspapers,  &c. ;  in  which  public  notice  is  given  of  com- 
mercial and  nautical  information,  by  a  servant  of  the  Company  employed  to  collect 
it,  and  to  which  non-proprietors  arc  admitted  upon  payment  of  a  certain  sum  an- 
nually. Stock  in  trade,  profits,  and  other  personal  property  are  not  ratable  in  L.,  but 
property  is  there  rated  according  to  its  Jair  annual  value  to  let. 

Held,  that  the  Company  are  ratable  for  the  room  at  its  annual  value  to  let,  with 
reference  not  only  to  its  situation,  size,  and  accommodations,  as  a  news-room,  but  also 
to  its  attendant  revenue  from  the  annual  subscriptions. 

But  they  are  not  ratable  in  respect  of  the  value  of  the  privilege  of  the  proprietors 
attending  free  of  charge,  althougti  by  a  regulation  of  the  Ck)mpany,  proprietors  not  at- 
tending are  entided  to  receive  the  same  sum  in  respect  of  their  share  that  is  paid  by 
ordinary  subscribers. 

Any  advantages  attendant  upon  a  building,  which  would  enable  the  owner  to  let  it  at 
a  higher  rent,  may  be  taken  into  the  account  in  estimating  its  ratable  value. 


TRINITF  TERM,  IV  WILL,  IV,  661 

By  section  1,  the  Company  are  authorized  to  sell,  let,  or         1Q94. 
dispose  of  any  of  the  lands  and   premises  purchased  by 
them  under  the  powers  of  the  act,  and  which  should  not 
be  deemed  necessary  for  the  purposes  aforesaid,  or  of  any  Proprietors  of 
part  or  parts  of  the   buildings   to   be  erected  under   the    Exchange. 
powers  of  the  act,  except  such  as  were  intended  to  be  ap- 
propriated for  public  rooms  and  accommodations  in  the 
manner  specified. 

By  section  8  it  was  enacted,  that  the  property  in  the 
concern,  and  in  the  lands  purchased,  and  the  buildings  and 
the  profits  arising  therefrom,  should  be  vested  in  the  com- 
pany of  proprietors,  and  that  they  should  respectively  be 
entitled  thereto,  in  shares  and  proportions,  according  to 
the  amount  of  their  subscriptions.  Subject  to  the  conditions 
in  that  act  contained,  or  thereafter  to  be  agreed  upon  by 
the  Company. 

The  undertaking  was  divided  into  800  shares,  and  the 
buildings  were  finished  in  1808.  There  are  two  large 
public  rooms  for  commercial  purposes,  as  directed  by  the 
act,  one  of  which  is  let  by  the  Company  to  the  under- 
writers of  Liverpool,  and  rated  in  their  hands.  The  other 
room,  which  is  called  ''The  Exchange  News-room,**  is 
held  by  the  Company,  by  whom  it  has  been  fitted  up  and 
furnished,  and  is  supplied  with  newspapers  and  periodical 
literary  and  commercial  publications.  There  are  a  master 
and  several  assistants,  paid  by  the  Company.  It  is  the 
duty  of  the  master  to  obtain  the  earliest  account  of  the 
arrival  of  vessels,  and  other  nautical  information,  and  to 
communicate  it  by  public  notice  to  the  persons  frequenting 
the  room. 

The  following  bye-laws  or  regulations  have  been  duly 
made  under  the  authority  of  the  act  of  parliament : 

That  non-proprietors  be  permitted  to  subscribe,  upon 
payment  of  3/.  3$.  per  annum. 

The  each  proprietor  not  attending  the  room,  receive  the 
annual  sum  of  3/.  os.  in  respect  of  each  share. 
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Those  propuetors  who  have  held  more  shares  than  one, 
and  have  frequented  the  news-room,  have  received  three 
guineas  in  respect  of  each  share  above  one,  and  the  pro- 
LivERP(ML  P"^^^""'  "O^  using  the  news-room  have  been  paid  three 
Exchange,  guineas  on  each  share.  Annual  subscribers,  not  being 
proprietors,  have  paid  three  guineas  a  year,  and  proprietors 
have  been  admitted  to  use  the  room  free  of  charge,  but 
they  have  not  received  the  three  guineas  in  respect  of  the 
shares,  as  proprietors  of  which,  they  were  admitted. 

Stock  in  trade,  profits,  and  other  personal  property,  are 
not  rated  in  the  parish  of  Liverpool.  The  rate  in  that 
parish  is  laid  upon  the  principle  of  taking  the  fair  annual 
value  of  the  property  to  let. 

The  Exchange  news-room,  if  let  simply  with  reference  to 
its  situation,  size,  and  accommodations,  as  a  news-room, 
and  without  reference  to  its  attendant  revenue,  as  above 
stated,  is  of  the  annual  value  of  600/.  only. 

The  appellants  contend,  that  the  assessment  upon  the 
Company  should  be  reduced  to  that  sum  ;  and  if  the 
Court  be  of  that  opinion,  the  same  is  to  be  reduced 
accordingly. 

If  the  Company  are  ratable  in  respect  of  profits,  but 
the  value  of  the  privilege  of  those  proprietors  who  attend 
the  room  is  not  to  be  included  therein,  the  room  is  of 
the  value  of  1000/.,  and  the  assessment  should  be  reduced 
to  that  sum. 

If  the  Company  are  ratable  in  respect  of  their  annually 
divisible  profits  derived  from  the  room,  according  to  the 
sum  for  which  the  room  would  let,  with  its  whole  attend- 
ant revenue,  (including  in  the  calculation  of  the  amount  of 
such  revenue,  the  sum  of  three  guineas  in  respect  of  each 
proprietor,  who  uses  the  room,  and  therefore  does  not 
receive  the  three  guineas  to  which  he  would  otherwise  be 
entitled ;)  the  news-room  in  question  is  worth  the  an- 
nual sum  of  1200/. ;  and  in  such  case  the  rate  is  to  be 
confirmed. 

7'he  case  was  argued  in  last  Easter  term. 
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Alexander  in  support  of  the  order  of  sessions.    The  rate         1834. 

ought  to  stand  at  the  full  amount     The  room  is  ratable      JlTV^ 

7      ,  ,      ,  ,  .       .  The  Kino 

at  Its  dear  annual  value,  taking  into  consideration  its  situ-  v. 

ation  and  other  advantages.    The  argument  that  the  rate  Propnetors  of 

^  ®  ,  ,  LiVEBPOOL 

ought  to  be  reduced  to  600/.,  the  amount  at  which  it  would  Exchangi:. 
let  with  reference  simply  to  its  situation,  size,  and  accom- 
modations as  a  news-room,  proceeds  upon  the  supposition 
that  the  revenue  beyond  that  amount  arises  in  respect  of 
personal  property.  But  upon  reference  to  the  act,  it  will 
be  found  that  the  newspapers  and  other  property  in  the 
room,  are  inseparable  from  the  realty,  for  the  Company  are 
required  to  furnish  the  room  with  them,  it  is  not  in  the 
same  situation  as  an  ordinary  news-room,  for  under  the  act 
it  could  only  be  used  as  a  public  news-room.  Therefore 
in  estimating  its  value  for  the  purpose,  the  profits  of  the 
room  as  a  public  news-room  supplied  with  newspapers,  &c. 
may  be  taken.  In  Rex  v.  St.  Nicholas,  Gloucester  (a),  the 
mayor  and  burgesses  of  Gloucester  having  been  rated  for  a 
machine-house,  to  which  a  machine  for  weighing  waggons 
in  the  street  was  appurtenant,  at  an  amount  in  which  the 
profits  of  the  machine  were  included,  the  Court  held  the 
rate  good ;  and  Willes,  J.,  in  giving  his  judgment,  put  this 
case:  ''If  a  billiard-table  stand  in  a  house,  and  a  house 
should  in  respect  of  such  table  let  at  a  higher  sum,  it  would 
be  ratable,  while  the  table  continued  there,  and  was  so  let 
at  the  advanced  rent.''  Both  the  case  decided  and  that  put 
by  Mr.  Justice  Willes  seem  to  apply  strongly  to  this  case. 
So  long  as  the  annexed  things  remain  and  increase  the  value, 
the  property  must  be  rated  at  the  increased  value.  Rex  v. 
Hogg  (6),  Rex  V.  The  New  River  Company  (c).  Observa- 
tions of  Lord  Ellenborough(d),  Rex  v.  Bradford,  {e).  In 
estimating  the  amount  of  the  profits,  the  value  of  the  pri- 
vilege of  the  proprietors  who  use  the  rooms  ought  to  be 
estimated ;  for  in  effect  they  pay  for  liberty  to  attend  three 

(a)  Cald.  962 ;  fiott's  P.  L.  163.  (c)  1  Mnule  &  Selw.  503. 

(6)  1  T.  R.  721 ;  1  Bott's  P.  L.  (d)  Ibid.  508. 

177.  (e)  4  Maulc  &  Selw.  317. 
VOL.  III.                                      Q  Q 
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1884.        guineas,  in  the  same  manner  as  the  ordinary  subscribers, 

"'"*^'^*^      inasmuch  as  they  would  otlierwise  be  entitled  to  recem 
TheKiwo       ,  "^ 

9.  that  sum.  , 

Proprietors  of 
Liverpool 
ExcHAKOE.        O.  Henderson^  contrsl.    The  correct  amount  at  which  to 

rate  the  building  is  the  sum  for  which  it  would  let,  taking 
into  consideration  its  situation  and  advantages,  without  the 
personal  property, — which  sum  is  stated  to  be  600/.  It  is 
the  room,  not  the  revenue,  which  is  ratable.  The  Company 
are  certainly  precluded  by  the  act  from  letting  the  room, 
and  are  bound  to  fit  it  up  and  furnish  it  as  a  news-room; 
but  still  the  principle  of  the  rating,  (to  which  there  is  no 
reference  in  the  act,)  must  be  the  same.  The  principle  is 
correctly  laid  down  by  Mr.  Justice  Bayley  in  Rex  v.  Bir'- 
mingham  Gas  Light  Company  (a),  where  he  says,  "  I  am  of 
.opinion  that  the  Company  ought  to  be  assessed,  not  at  a 
sum  equal  to  the  annual  profits  of  their  trade,  but  at  that 
sum  which  the  buildings,  trunks,  and  pipes  would  produce 
to  them  if  let  at  an  annual  rent  to  persons  willing  to  carry 
on  the  trade,  or  that  rent  which  the  Company  would  be 
forced  to  pay  if  the  premises  were  not  their  own  property." 
According  to  the  argument  in  support  of  this  rate,  the 
revenue  derived  by  this  Company  beyond  the  value  of  the 
room  to  let  to  another  person  willing  to  carry  them  on, 
may  be  rated.  The  revenue  must  depend  on  the  success 
of  the  undertaking,  which  will  depend  upon  the  good 
management  of  the  institution,  and  upon  a  variety  of  other 
causes  independent  of  the  room  itself.  The  subscriptions 
which  form  the  revenue  are  not  given  simply  for  the  advan- 
tage of  u^ing  the  room,  but  for  the  information  to  be  gained 
there,  and  the  reading  of  newspapers,  &c.  The  owner  of 
an  ordinary  news-room  is  not  ratable  in  respect  of  the 
revenue  which  he  derives  from  subscriptions  ;  and  there  is 
nothing  in  the  act  to  put  the  subscriptions  to  this  news- 
room upon  a  different  footing,  as  regards  ratability,  from 
subscriptions  to  an  ordinary  news-room.     All  the  cases 

(a)  2  Dowl.  &  Ryl.  734 ;  1  Barn.  &  Cressw.  511. 
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wiiicb  have  been  cited  are  distinguishable  from  that  now         I8d4. 

before  the  Court.     Jtex  v.  St.  NkhoIaSt  Gloucester,  was     ^t!^ 

The  King 
decided  upon  the  ground  that  the  machine  was  a  part  of  v. 

the  freehold ;  and  the  freehold,  including  the  machine,  was    £J^JJJ^,/ 

not  rated  beyond  the  sum  at  which  it  might  have  been  let.     Exchange. 

Here,  the  freehold,  of  which  the  newspapers,.  &c.  cannot 

form  a  part,  is  of  the  value  of  onlj  600/.  a  jear.     In  Rex 

V.  Hogg,  the  carding  machine  was  a  part  of  the  house,  and 

part  of  the  subject-matter  of  the  demise.     Rex  v.  Brad- 

ford  is  clearly  distinguishable.     There,  the  decision  turned 

in   effect  upon  the  amount  of  the  rent  reserved  for  the 

canteen.    It  is  perfectly  clear  that  a  room  of  dimensions 

similar  to  those  of  this  news-room,  and  possessed  of  similar 

advantages,  might  be  had  for  600/.  a  year.    This  room, 

therefore,  ought  not  to  be  rated  at  a  greater  amount. 

Ctir.  ado.  vult. 

LiTTLEDAiiE,  J.  {a)  in  this  term  delivered  the  judgment 
of  the  Court  as  follows : — 

The  question  in  this  case  is,  whether  the  news-room  of 
the  Liverpool  Exchange  is  to  be  rated  at  such  a  sum  as  it 
would  let  for  considering  its  situation,  size,  and  accommo- 
dation,  without  reference  to  the  revenue  derived  from  it  in 
consequence  of  the  42  Geo,  3,  c.  71,  or  whether  that 
revenue  is  to  be  included.  In  the  course  of  the  argument 
the  cases  of  Rex  v,  Hogg(J)\  Rex  v.  St.  Nicholas,  Glouces- 
ter {e).  Rex  V.  New  River  Company  (d\  Rex  v.  Bradford(e), 
Rex  V.  Birmingham  Gas  Light  and  Coke  Company  (f), 
amongst  others,  were  cited.  These  cases  establish  the 
principle  that  the  advantages  attendant  upon  a  building,  in 
respect  either  of  its  situation  or  of  the  mode  of  its  occu- 

(a)  Lord  Denman,  C.  J.,  was  at         (c)  Cald.  362. 
the  Privy  Council  during  the  aiigu-  {d)  1  Maule  &  Selw.  506. 

ment.  (e)  4  Maule  &  Selw.  S17. 

(6)  1  T.  R.  721;  1  Bolt's  P.L.  (/)  2  Dowl.  &  Ryl.  735;    1 

177.  Bam.  &  Cressw.  511. 
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1834.        pation,  are  to  be  taken  into  the  account  in  estimating  its 

V^^^'t*^      ratable   annual  value,  wherever    those  advantages  would 
The  Kino  . ,     ,  ..,,«,  i-  i      •  •  •  i 

V.  enable  the  owner  of  the  building  to  let  it  at  a  higher  rent 

Proprietors  of  j|,^„  j^  ^Q^y  otherwise  fetch;  but  not  the  profits  of  a 
Liverpool  ,  ,     .  '         .         . 

ExcHAKGE.    trade  carried  on  in  the  building,  and  not  enhancing  its 

rent.  The  news-room  in  question  has  certain  advantages 
and  an  attendant  revenue  in  consequence  of  the  act  of 
parliament  referred  to,  under  which  act  it  must  always  have 
those  advantages  and  an  attendant  revenue^  though  the 
amount  of  it  may  be  more  or  less,  from  various  circum- 
stances; but  it  must  be  a  public  room  at  all  times,  by 
the  express  provisions  of  the  act.  The  circumstance  of 
its  being  a  public  room  permanently  under  the  act  gives  it 
the  advantages  which  it  has,  and  as  it  cannot  be  let  as  a 
private  news* room,  or  as  a  room  for  any  purpose  which 
excludes  the  public,  it  seems  absurd  to  consider  it  in  that 
light  for  the  ^ole  purpose  of  rating  it.  As  long  as  it  con- 
tinues one  of  the  rooms  mentioned  in  the  sixth  section  of 
the  act,  so  long  the  advantages  alluded  to  must  be  attached 
to  it|  and  must  be  taken  into  the  amount  in  estimating  its 
annual  value.  The  next  question  is,  whether  the  value  of 
the  proprietors'  privilege  is  to  be  taken  into  consideration  ? 
Now  the  act  by  the  same  sixth  section  expressly  provides 
that  the  proprietors  shall  have  admission  free  from  any 
further  or  individual  expense.  If,  therefore,  any  one  were 
to  hire  the  room,  he  would  not  charge  any  thing  to  a  pro- 
prietor for  his  individual  use  of  it ;  and  this  being  so»  we 
think  that  the  value  of  the  proprietors*  privilege  cannot  be 
taken  as  part  of  the  annual  value.  Upon  the  whole  we 
are  of  opinion  that  the  assessment  must  be  reduced  to  the 
sum  of  IOOO/.9  which  is  found  by  the  case  to  be  the  value, 
according  to  the  principle  of  taking  the  fair  annual  value  of 
the  property  to  be  let,  estimated  as  we  have  already  stated. 

Rule  absolute,  to  alter  rate  accordingly. 
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The  King  v.  Seward  and  others. 

-INDICTMENT  for  a  conspiracy.  The  first  count  alleged^  a  conspiracy 

that  on  ISlh  November,  3  Will.  4,  at  the  parish  of  Chatteris,  '«  prpcure  a 
rk  •       mamage  be- 

in  the  Isle  of  Ely,  one  jR.  B,  Spriggs  was  a  poor  unmarned  tweeo  poor 

man,  and  unable  to  maintain  himself  and  any  poor  woman  ferent"*arishM 

whom  he  should  marry,  and  that  his  place  of  settlement  for  the  purpose 

then  was  and  is  in  St.  Ives,  Huntingdonshire  ;  and  that  one  the  muish  of^ 

Sarah  Brittin,  at  the  parish  of  Chatteris  aforesaid,  then  and  the  woman 

•II-  •    •  1        II     *"^"  charging 

until  her  marriage  was  a  poor  unmarried  woman,  legally  the  other  pa- 
settled  in  and  actually  chargable  to  the  parish  of  Chatteris;  jj^'j j' jj. /||i*^'  *" 
that  Seward,  Hemmington  and  Skeels,  of  the  parish  of  Chat^  offence,  unless 
teris,  well  knowing  the  premises,  and  unlawfully  &c.  con-  were  um^lling 
spiring  to  exonerate  the  parishioners    and  inhabitants  of  to  marry,  or 
Chatteris  from  the  charge  and  expense  which  might  ensue  or fraudulau 
to  them  from  the  said  Sarah  as  a  poor  person,  and  then  ««»«« of  bring- 
•      •  -      ^  '  *"8  aoout  the 

having  a  legal  settlement  in   Chatteris,   and   unjustly  to  marriage  were 

aggrieve  the  parishioners  and  inhabitants  of  St.  Ives,  and  ^f^^^^}^^ 
•="='  *  ^  ^  'A  conspiracy 

to  burthen  them  with  the  maintenance  of  the  said  Sarah,  to  exonerate 
unlawfully  &c.  did  conspire  (for  the  wicked  intent  and  pur-  I^twe^mt^ 
poses  aforesaid)  to  cause  and  procure  a  marriage  to  be  had  then  of  main- 
and  solemnized  between  the  said  R.  B,  Spriggs  and  Sarah,  per,  not  at  the 
(they  the  said  R.  B,  Spriggs  and  Sarah  then  being  respec-  **™®  abirLnd 
tively  such  poor  persons  of  the  several  parishes  aforesaid) ;  to  throw  the 
and  that  Seward,  Hemmington  and  Skeels,  in  pursuance  of  aJJ^herpamb 
such  conspiracy  &c.  between  them  had,  the  better  and  more  by  means  not 
effectually  to  complete  and  perfect  such  wicked  and  unlaw-  unlawful  is 
ful  combination  &c.,  did  promise  the  said  U.  B.  Sprites  not  indictable. 

.  o       t     I        I  II  .         ,.  ^       In  such  an 

and  Sarah,  that  they  would  pay  for  a  marriage  licence,  and  indictment,  a 

all  other  expenses  in  and  about  the  marriage  between  jR.  B.  sj«'«"»®n^  ***»' 

'^  °  the  woman 

Spriggs  and  Sarah,  and  also  that  they  would  give  him  3/.  was  a  poor 
if  he  would  marry  the  said  Sarah.     By  reason  whereof  the  ^""a^^jth 
said  R.  B.  Spriggs  was  prevailed  upon  by  the  defendants  child,  is  not 
to  consent  and  agree,  and  did  consent  and  agree  to  marry  a^statement  of 
her  the  said  Sarah,  and  did  afterwards  marry  hcr^  he  the  ^^^^^  ^^^^'' 
said  JR.  jB.  Spriggs,  before  and  at  the  time  of  the  conspiracy 


The  Kino 

V. 
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1884.  &c«9  and  until  and  at  and  after  the  time  of  the  marriage, 
being  a  poor  person,  and  not  having  a  legal  settlement  in 
Chatteris,  but  having  a  legal  settlement  in  St.  Ives;  and  the 
Sbwaro.  ^j  Sarah,  before  and  at  the  time  of  the  combination  8cc^ 
and  until  the  marriage,  being  a  poor  person,  having  a  legal 
settlement  at  and  being  actually  chargable  to  the  parish  of 
Chatteris.  Bj  means  whereof  the  parishioners  and  inhabit- 
ants of  St.  Ives  have,  from  the  time  of  the  marriage,  been 
put  to  great  charges  and  eipenses,  and  are  likely  to  be  put 
to  further  charges  in  and  about  the  maintenance  of  the  said 
Sarah,  to  the  great  damage  &c. 

The  second  count  was  similar  to  the  first,  except  that  the 
overt  act  alleged,  was  a  promise  to  give  R.  B.  Sprigg$  SL 
if  he  would  marry  the  said  Sarah,  omitting  the  promise  to 
pay  for  the  marriage  licence  and  other  expenses. 

The  third  count  charged  a  conspiracy  as  before,  and 
alleged,  that  in  pursuance  of  that  conspiracy,  IL  B»  Spriggs 
and  Sarah  were  married  together,  according  to  the  rites 
and  ceremonies  of  the  Church  of  England;  and  that  Sem- 
ard,  Hemmington  and  Skeeh,  after  such  marriage  as  last 
aforesaid,  on  12th  December,  1852,  by  colour  and  pretence 
of  that  marriage,  caused  the  said  Sarah  to  be  removed,  as 
the  wife  of  Spriggs,  to  the  parish  of  St.  Ives,  as  being  the 
place  of  the  last  legal  settlement  of  Spriggs,  by  virtue  of  a 
certain  order  of  removal.     By  means  whereof  &c. 

The  fourth  count  stated  that  Spriggs  was  a  poor  unmar- 
ried man,  and  unable  to  maintain  himself  and  any  woman 
whom  he  might  marry,  and  that  bis  settlement  was  in  St. 
Ives;  and  that  S€irah  was  a  poor  unmarried  woman  with 
child,  and  until  her  marriage  was  settled  in  Chatteris ;  and 
charged  that  the  defendants,  conspiring  to  exonerate  the 
parishioners  of  Chatteris  from  the  charge  and  expense  that 
might  enure  to  them,  in  consequence  of  the  said  Sarah,  as 
a  poor  person,  being  an  unmarried  woman  with  child,  and 
then  having  a  legal  settlement  in  th^  parish  of  Chatteris, 
and  unjustly  to  charge  and  burthen  the  parishioners  of  St. 
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Ives  with  the  inaiiitenauce  of  the  said  Sarah,  she  being  such         1834. 
poor  unmarried  woman  with  child^  and  with  the  charges 


Tlie  Ktng 


Seward. 


and  expenses  of  the  confinement  and  lying-in  and  delivery  of  v. 

the  said  Sarah,  unlawfully  and  wickedly  combined,  con- 
spired, confederated,  agreed  and  met  together,  for  the  pur- 
pose last  aforesaid ;  and  being  so  met,  did  wrongfully  and 
unlawfully,  and  for  the  purpose  last  aforesaid,  cause  and 
procure  Spriggs  (he  being  then  and  there  such  poor  unmar- 
jied  man,  and  having  his  last  legal  settlement  in  the  parish 
of  St.  Ives)  to  intermarry  with  the  said  Sarah,  (she  being 
then  such  poor  unmarried  woman  with  child,  and  before 
and  until  her  marriage  such  inhabitant  of  the  parish  of 
Chatteris  as  last  aforesaid);  that  in  pursuance  of  such  com- 
bination and  conspiracy  of  the  said  defendants,  Spriggs  and 
Sarah  afterwards  intermarried,  and  Spriggs  took  Sarah  to 
wife.    By  means  whereof  Sec. 

The  fifth  and  last  count  was  similar  to  the  first,  adding, 
that  the  defendants  did  pay  for  a  marriage  licence  and  other 
expenses  of  the  marriage,  and  did  give  Spriggs  the  said  sum 
of  3/.  to  induce  and  prevail  on  him  to  marry. 

The  defendants  having  been  convicted  upon  the  trial  of 
this  indictment.  Sir  J.  Scarkti,  in  the  course  of  the  last 
term,  moved  in  arrest  of  judgment,  on  the  ground  that  it 
did  not  appear  upon  the  face  of  the  indictment  that  the 
parties  were  unwilling  to  marry,  or  that  any  fraud  or  force 
was  employed  to  bring  about  a  marriage  which  the  parties 
would  not  otherwise  have  entered  into;  and  he  cited  1  Easfs 
Pleas  of  the  Crown,  46 1.  The  Court,  after  taking  time  to 
consider,  granted  a  rule  nisi;  against  which. 

Biggs  Andrews  and  jF.  Kelly,  now  shewed  cause.  The  first 
and  second  coimts  of  the  indictment  state  that  the  overseers 
promised  to  give  Spriggs  a  sum  of  money  if  he  would  marry, 
by  reason  tohereof  Spriggs  was  prevailed  upon  to  consent  to 
marry.  It  is  not  necessary  to  say  in  direct  terms,  that  the 
parties  were  actually  unwillidg.    [Lord  Denman,  C.  J.  In 
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1834.        the  case  cited  in  1  East's  Pleas  of  the  Crown  (a),  it  was 

J/^^;  held,  that  though  a  marriage  was  brought  about  by  over- 

TheKiNG  .  .,  ,.,  ^... 

9.  scersy  m  order  to  throw  the  burthen  of  maintaining  a  pauper 

Seward,  up^u  another  parish,  and  though  money  was  given  by  them 
to  the  man  to  induce  him  to  marry,  yet  if  the  parties  were 
themselves  willing  to  marry,  the  overseers  were  not  indict- 
able; for  he  held  it  necessary  to  support  an  indictment  for 
a  conspiracy  to  bring  about  a  marriage, — an  act  in  itself  law- 
ful^— to  shew  that  the  defendants  had  made  use  of  some  vio* 
lence,  threati  or  contrivance,  or  used  some  sinister  means  to 
procure  the  marriage  without  the  voluntary  consent  or  in- 
clination of  the  parties  themselves.]  The  conspiring  to  do 
an  act  lawful  in  itself  for  the  purpose  of  injuring  another, 
is  an  indictable  offence.  [Littledale,  J.  If  parties  conspire 
to  do  an  unlawful  act,  or  a  lawful  act  by  unlawful  means, 
this  is  a  conspiracy,  for  which  they  may  be  indicted;  but 
that  is  not  so  where  the  parties  conspire  to  do  a  lawful  act, 
for  the  purpose  of  injuring  another.]  The  indictment,  pro- 
perly considered,  is  not  for  a  conspiracy  to  procure  a  mar- 
riage between  the  paupers^  but  for  conspiring  unlawfully  to 
remove  a  burthen  from  their  own  parish,  and  unlawfully 
to  charge  the  other  parish.  This  is  of  itself  an  indictable 
offence,  and  it  would  be  sufficient  in  an  indictment  for  such 
a  conspiracy,  to  charge  the  illegal  conspiracy,  without  stating 
the  means  by  which  the  object  was  intended  to  be  brought 
about;  Rex  v.  Crill(Jb).  [Taunton,  J.  If  the  count  charges 
a  conspiracy  generally,  and  then  sets  forth  means  which  are 
innocent,  it  will  not  be  intended  that  there  are  other  acts, 
capable  of  being  proved  in  evidence,  which  will  support 
the  general  charge.  That  would  be  a  trap  to  bring  a 
defendant  into  Court  without  being  prepared  to  defend  him- 
self.] It  is  not  usual,  nor  is  it  necessary,  to  state  all  the 
overt  acts.  [Lord  Denman,  C.  J.  But  when  overt  acts  an 
stated,  some  of  them  must  be  unlawful.]    The  act  of  in- 

(a)  Rtx  V.  Fowler  and  others,  Tauoton  spring  aasitesi  1788^  cor.  Bntier^h 
(h)  2  Bam.  &  Alders.  S04. 
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ducing  a  pauper  of  another  parish  to  marry  a  woman  settled  1834. 
in  the  defendant's  parish,  who,  as  the  fourth  count  alleges, 
was  **  a  poor  unmarried  woman  with  child/'  and  therefore 
under  35  Geo.  3,  actually  chargable  to  the  defendant's 
parish,  for  the  purpose  of  charging  the  other  parish,  is  an  un- 
lawful act.  [TaufUon,  J.  You  are  mistaken  in  your  law  upon 
the  35  Geo.  3.  In  Rex  v.  Holm  (a),  it  was  expressly  de- 
cided, that  an  order  of  removal  was  bad,  which  stated  only 
that  the  party  removed  was  a  poor  unmarried  woman  with 
child,  without  stating  also  that  she  was  chargable.]  It 
is  prim&  facie  evidence  of  chargability,  and  that  would 
be  insufficient  in  an  order  of  removal,  in  which  the  justices 
are  bound  to  find  that  the  pauper  is  actually  chargable,  but. 
it  is  sufficient  for  the  purposes  of  this  indictment.  [Lord 
Denman,  C.  J.  Primi  facie  chargability  may  perhaps  be 
sufficient  to  supply  an  illegal  motive.]  It  is  not  necessary 
that  any  unlawful  overt  act  should  be  set  out.  A  complete 
offence  is  charged^  and  that  charge  cannot  be  vitiated  by 
the  want  of  setting  out  the  unlawful  means  of  carrying  the 
conspiracy  into  effect.  It  need  not  be  averred  that  that 
which  the  parties  conspired  to  do,  has  been  done  at  all ; 
Regiua  v.  Besi(b),  and  RusseU  on  Crimes^  561. 

Sir  J.  Scarlett  was  not  called  upon  to  support  his  rule. 

Lord  Denman^  C.J. — No  indictment  for  a  conspiracy 
can  be  maintained  unless  it  charge  that  the  defendants  con- 
spired to  do  an  unlawful  act,  or  to  do  a  lawful  act  by  un- 
lawful means ;  and  I  see  neither  of  these  requisites  here. 
The  charge  here  is,  that  the  defendants  conspired  to  exone- 
rate the  parishioners  of  Chatteris,  and  to  charge  and  burthen 
the  parish  of  St.  Ives  with  the  maintenance  of  a  person  then 
settled  in  the  parish  of  Chatteris.  It  is  not  unlike  a  charge 
of  conspiring  to  hire  out  a  boy  into  another  parish  for  the 
purpose  of  exonerating  their  own  parish— an  act  which  it 
cakinot  be  contended  would  be  unlawful.    When  the  charge 

(a)  11  Kast,  381.  (&)  1  Salt  lt4. 


The  KiMO 

V. 
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1834.  is  thai  it  was  intended  to  do  the  adt  by  unlawful  means,  it 
must  appear  how  those  means  are  unlawful,  la  Regiua  v. 
Best  and  another  (a),  the  charge  was,  that  the  defendants 
Seward.  con  spired  yi/se/y  to  charge  one  H.  with  being  the  father  of 
a  bastard  child,  of  which  such  a  woman  was  pregnant ;  and 
it  was  held  that  the  conspiracy,  being  falsely  to  charge  a 
person  with  an  ecclesiastical  offence,  was  the  gist  of  the 
indictment,  and  that  though  nothing  were  done  in  prosecu- 
tion of  it,  it  was  a  complete  and  consummate  offence  in 
itself.  In  Rex  v.  Spragg  and  another  (6),  the  indictment 
charged  that  the  defendants  wickedly  and  maliciously  cod* 
spired  to  indict  or  cause  to  be  indicted  one  Gilmpre  with  a 
capital  crime,  and  that  the  defendants,  according  to  such 
conspiracy  aforesaid,  between  them  as  aforesaid,  before  and 
afterwards,  at  a  session  of  oyer  and  terminer,  falsely,  wick- 
edly and  maliciously,  and  without  any  reasonable  or  proba- 
ble cause,  indicted  and  caused  to  be  indicted  the  aforesaid 
Gilmore,  with  having  feloniously  counterfeited  and  forged  a 
stamp.  It  was  moved  m  arrest  of  judgment,  on  the  ground 
that  it  was  not  alleged  in  the  charge  itself,  that  the  defend* 
ants  conspired  falsely  to  indict  Gilmore.  Lord  Mansfield^ 
who  delivered  the  judgment  of  the  Court,  said  that  there 
was  no  colour  for  the  objection ;  that  if  that  had  been  a 
bare,  unexecuted  conspiracy  which  had  never  taken  effect, 
the  objection  might  have  had  more  weight,  (though  he  gave 
no  opinion  as  to  the  degree  of  weight ;)  but  that  in  that  case 
there  was  more  than  a  bare  conspiracy  without  effect,  there 
being  an  overt  act  laid,  that  the  defendants  according  to  the 
conspiracy  actually  did  falsely  8cc*  indict  the  man.  Tiie 
unlawful  execution  was  made  to  reflect  back  upon  the  con- 
spiracy. The  present  case  does  not  resemble  either  Segina 
V.  Best  or  Rex  v.  Spragg. 

LiTTLEDALE,  J. — I  think  that  there  is  no  sufficient 
offence  charged.  'Hie  fourth  count  (to  which  only  I  now 
refer)  states  that  Spriggs  was  a  poor  unmarried  man,  unable 

(a)Supri.      «  (6)  2  Siirr.  998«  ^      i« 
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fo  support  himself  and  any  woman  he  might  marryj  and  set« 
tied  in  St  Ives,  and  that  Sarah  Briitin  was  a  poor  unmar* 
ried  woman  with  child,  and  settled  in  Chatteris,— without 
saving  that  she  was  a  poor  woman  chargabk  to  the  parish, — 
and  then  alleges  that  tlie  defendants,  conspiring  to  exone- 
rate their  parish  from  the  charge  that  might  ensue  in  conse- 
quence of  such  facts,  and  to  burthen  the  parish  of  St.  Ives, 
did  combine  for  the  purpose  aforesaid,  and  being  so  met, 
did  unlawfully,  for  the  purpose  aforesaid,  procure  the  mar- 
riage. Now,  as  to  the  conspiracy  to  procure  a  marriage, 
that  is  no  offence  at  all,  and  the  indictment  does  not  state 
that  it  was  procured  by  any  means  that  were  unlawful.  If 
it  had  been  alleged  that  it  was  done  for  sinister  purposes  or 
by  unlawful  means,  the  case  would  have  been  different; 
but  there  is  nothing  of  the  kind  :  and  as  to  the  conspiracy 
to  discharge  the  parish  of  Chatteris,  and  to  throw  the  bur- 
then upon  the  parish  of  St.  Ives,  that  is  no  crime  at  all. 
They  might  well  do  that,  unless  they  brought  it  about  by 
unlawful  means. 
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Taunton,  J. — I  am  of  opinion  that  no  sufficient  crime 
is  charged,  llie  mere  persuading  a  man  to  marry  is  not  in 
itself  unlawful.  It  may  be  so,  if  it  be  done  by  unfair  means. 
It  is  not  stated  that  the  parties  were  unwilling ;  nor  that 
the  marriage  was  brought  about  by  any  fraud,  stratagem 
or  concealment,  or  by  dint  of  duress,  imprisonment,  or 
threat.  No  unlawful  means  are  stated,  and  the  object  itself 
is  not  now  forbidden  by  law.  Inhabitants  may  well  meet 
together  to  exonerate  their  own  parish,  as,  for  instance,  by 
hiring  out  a  poor  boy  into  another  parish,  provided  they  do 
not  resort  to  unlawful  means. 


WiLLiAMB,  J. — Upon  that  part  of  the  indictment  which 
charges  a  conspiracy  to  marry,  I  am  very  clear.  Upon  the 
fourth  count,  I  have  had,  in  the  course  of  the  discussion, 
some  doubt,  because  I  have  always  understood  that  a  con- 
spiracy might  be  a  complete  offence  without  reference  to 
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1834.        the  illegality  of  the  overt  acts.    But  upon  consideration,  I 

Jil^^^J*^*^      doubt  whether,  without  an  overt  act,  the  conspiracy  itself 
The  Kino  '      .  ^   ,  ,.  .   .    .      ,  t         . 

v.  amounts  to  any  crime.     I  do  not  thmk  it  is  altogether  clear 

Seward,      ij^^i^  ^  j^  sufficiently  averred  that  the  woman  was  actually 

chargable.     This,  I  think,  should  distinctly  and  without 

doubt  appear. 

It  may  admit  of  a  doubt  whether  the  count  charges  a 

conspiracy  to  exonerate  the  defendants'  parish  and  to  throw 

a  burthen  on  St.  Ives.    The  first  part  of  the  count  states 

that  the  defendants,  conspiring  to  exonerate,  &c.  unlawfully 

combined  and  conspired,  ybr  the  purpose  last  aforesaid.    It 

may  be  a  question  whether  this  is  equivalent  to  alleging 

that  the  parties  conspired  to  do  the  act;  Rei  v.  ^ield  atid 

others  (a). 

Rule  discharged. 

(a)  6  East,  417. 


HODGKINSON  V.  HoDGKINSON. 

A  defendant,    JtL'NOWLESj  in  the  early  part  of  the  term,  obtained  a 
capias ^?jre*    ^^^  ^^  ^^^^  cause  why  the  defendant  should  not  be  dis- 

spondendum,    charged  out  of  the  custody  of  the  sheriff  of  Middlesex,  on  the 
iseoutledto  ,     ^        .  ,     .       .      .  ^    ,  .      ^         . 

be  dischai^d   ground  of  an  irregularity  m  the  copy  of  the  writ  of  capias 

if  between  the  ggfygj  q^  ^q  defendant;  the  irregularity  consisting  in  a 

copy  served      variance  between  the  writ  which  was  directed  to  the  sheriff 

there  is  a  va-    ^^  Middlesex  and  the  copy,  in  which  the  letter  /  in  Middle- 

riance  either     sex  was  omitted.    The  Court  granted  the  rule,  upon  the 

or  in  the  unte  atithority  of  'Nicol  v.  Boyn{b),  and  Smith  v.  Crump (c). 

of  any  of  the 

Words; 

As  where,         Stephen,  Serjt.>  shewed  cause.    This  is  sufficiently  a 
in  a  capias, 
the  address 

was  to  the  (^)  ^^  ^i"S-  ^^^f  ^  ^oore  &         (c)  1  Dowl.  Pnic«  Ca.  519. 

sheriff  of  Mtt^  Scott,  813* 
dktexy  and  in 
the  copy  to  the  sherifif  of  Middesex. 

The  Court  will  not  amend  a  defective  writ  of  capias* 


HODGKINSON 
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copy  to  satisfy  the  Uniformity  of  Process  Act(ii)»    It  was         .1834. 
not  intended  that  the  copy  should  be  a  fac  simile^  but  that 
it  should  be  substantially  a   copy.     In   Nicol  v.  Boyn,  v. 

though  the  omission  was  of  a  single  letter  only,  the  sense  of  Hodgkihson. 
the  words  in  the  writ  and  copy  was  different  Here,  there 
is  no  difference  but  in  sound.  No  mistake  could  possibly 
have  been  occasioned  by  abbreviating  Middlesex  into  Mid'- 
desex.  If  by  Middesex  any  thing  could  by  any  possibility 
be  understood  but  the  county  of  Middlesex,  the  discre- 
pancy might  be  material.  This  is  an  abbreviation  well 
understood,  and  therefore  as  good  as  if  the  word  were  writ* 
ten  at  length. 

Knowks  contra.  If  abbreviations  are  introduced,  they 
must  be  abbreviations  commonly  known  and  used,  and 
which  the  party  to  whom  it  is  to  be  delivered  is  likely  to 
understand.  This  was  evidently  not  intended  to  be  an  ab- 
breviation. If  there  be  a  difference  either  in  the  sound  or 
in  the  sense,  the  discrepancy  is  fatal;  Nicolv.Boyn,  By- 
field  V.  Street  (ft).  Smith  v»  Crump.  In  Smith  v.  Crump, 
Parhey  J.,  said,  **  If  we  were  to  enter  into  the  question  as  to 
what  is  material  and  what  is  immaterial  in  the  process,  we 
^hall  have  innumerable  questions  of  that  sort  coming  before 
the  Court."  [Lord  Denman,  C.  J.  Suppose  that  the  capias 
bad  been  defective  in  omitting  the  /,  and  it  had  been  in- 
serted in  the  copy,  what  then?]  The  capias  might  be 
amended  by  the  Court,  Byfield  v.  Street,  but  not  the  copy. 
[Taunton,  J.  I  rather  think  the  converse  is  more  true ;  that 
the  copy  may  be  amended  from  the  writ^  but  that  the  capias 
may  not  be  amended.  The  judges  have  determined  not  to 
amend  the  capias.  Uttledale,  J.  The  Courts  have  refused 
over  and  over  again  to  amend  the  capias.] 

Lord  Denman,  C,  J. — I  rather  think  Mr.  Knowles*3  rule, 
that  if  either  the  sound  or  the  sense  be  varied,  the  copy  is 

(a)  2  WUl.  4,  c.  39.  (b)  10  Bingh.  27;  2  Mooie  &  Scott,  812. 
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1834.        not  ta  be.  considered  a  true  copy,  is  as  good  as  any.    This 
^'^"^''^^      is  not  a  copy  either  in  sound  or  in  sense.    This  kind  of  ob- 

HoDOKrNSOH     ...  ^  f-    •     V  •  11  .  1  J   T 

9,  jection  IS  not  one  which  it  is  well  to  make,  and  i  am  very 

HoDOKTKsoN.  gof^y  Xo  bc  obligcd  to  give  it  effect. 

LiTTLEDALB,  J. — The  omjssiou  of  the  /  makes  a  differ- 
ence in  the.  sound ;  therefore,  I  am  sorry  to  be  obliged  to 
say,  this  cannot  be  deemed  a  copy. 

Taunton,  J. — I  do  not  like  these  minute  objections, 
but  still  if  we  were  to  say  that  the  taking  away  oife  letter 
was  immaterial,  then  two  would  be  omitted,  and  then  three, 
and  then  four ;  so  that  at  last,  the  rule  would  be  entirely 
lost  sight  of. 

Rule  absolute. 


In  re ,  Gent,  one,  8cc. 

The  Court        MR.  PITT,  the  plaintiff  in  the  cause  of  Pitt  v.  Coombsr 

^ive^an  appli-  *"  person  applied  to  the  Court  for  a  rule  calling  upon  an 

cation  to  stnke  attorney  of  this  Court  to  shew  cause  why  his  name  should 

the  rolls,  ex-     not  be  struck  off  the  roll  of  attorneys ;  which  application 

cept  at  the        |,g  ^^^g  about  to  found  upon  affidavits  which  he  held  in  his 

hands  of  a  ... 

barrister.  hand,  imputing  misconduct  to  the  attorney  in  conducting 

the  defence  in  Pitt  v.  Coombs. 

Lord  Denman,  C.  J.,  (after  consulting  with  Mr.  Le 
Blanc,  the  master.) — The  Court  has  said  that  they  will  not 
receive  an  application  of  this  sort  except  at  the  hands  of  a 
barrister.     There  are  obvious  reasons  for  such  a  rule. 


Rule  refused. 
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Doe  a.  Biass  v.  Horsley.  v^v^^ 

KjECTMENT  for  lands  in  the  county  of  York.     At  the  Where  n  rent- 
trial  before  Alderson,  J.,  at  the  York  spring  assizes,  1832,  grmued'with 
the  plaintiff  was  nonsuited,  subject  to  the  opinion  of  this  power  to  the 
Court  upon  the  following  case  :—  ^^^he  rent 

21st  August,  1800.  Thomas  Biass,  the  elder,  devised  the  should  be  in 
.  --,  .  arrear  for  a 

premises  to  his  son  Thomas,  in  fee,  subject  to  an  annuity  of  certain  space 

30/.  to  his  daughter  Hannah,  (the  lessor  of  the  plaintiff,)  ^^d'^^*^,®^"^^'' 

payable  quarterly,  which  he  thereby  charged  upon  the  said  lands  charged, 

lands.  And  the  testator  declared  his  will  to  be,  that  if  the  an-  ^^  taki^^iSr 

nuity  should  be  unpaid  for  20  days  after  the  day  of  payment,  rents,  issues, 

being  lawfully  demanded,  it  should  be  lawful  for  Hannah  his  own  u^ 

to  enter  and  distrein ;  and  in  case  the  annuity  should  be  and  benefit, 

.  ^  until  satisfac- 

behind  and  unpaid  for  40  days  next  after  any  of  the  days  of  tion  of  the 

payment,  it  should  be  lawful  for  Hannah  to  enter  into  and  ^"^"ll  cwts^- 

enjoy  the  lands  so  charged,  and  receive  the  rents,  issues,  the  grantee 

and  profits  thereof,  for  her  own  use  and  benefit,  until  she  rent'becoming 

should  be  thereby  paid  and  satisfied  all  the  arrears  of  her  >"  arrear, 

.  ,  .     .     maintain 

annuity,  with  all  costs,  8cc.  or  until  the  person  then  entitled  ejectment 

to  immediate  possession  of  the  premises  should  pay  her  all  ^^^^^  ^^ 

.the  arrears  of  the  annuity  incurred  before,  and  that  should  without  proof 

be  incurred  during  such  times  as  they  should  respectively  ^^^^^of "he 

receive  the  rents,  issues,  and  profits  thereof,  or  be  entitled  rent. 

to  receive  the  same,  together  with  all  costs,  &c. 

1802.  Upon  the  death  of  the  testator,  his  son  Thomas 
entered,  and  resided  on  the  premises  till  1829,  when  he  let 
them  to  Messrs.  W.  and  W,,  who  continued  in  possession 
as  his  tenants  till  Lady-day  1 830.  Certain  persons  to  whom 
the  premises  had  been  mortgaged,  then  took  possession, 
and  continued  in  possession  until  Lady-day  1831,  when  the 
defendant  entered  as  their  tenant.  The  annuity  was  in 
arrear  from  1823  to  1828. 

Messrs.  W.  and  W.,  and  afterwards  the  mortgagees,  by 
themselves  or  their  tenant,  have  regularly  paid  the  annuity 
to  Hannah  during  the  time  they  have  had  possession.  No 
demand  of  payment  of  any  of  the  quarterly  payments,  or 
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1834.        arrears  of  annuity^  or  of  possession  of  the  landSi  was 
"^      proved, 

d.  The  jury  found  that  five  years  of  the  annuity,  from  IWS 

v^        to  J  828,  still  remained  unpaid  at  the  time  of  the  bringing 
Ho]isf.Ev.      of  the  ejectment. 

The  learned  judge  being  of  opinion  that  a  demand  \rda 
necessary,  nonsuited  the  plaintiff,  subject  to  a  spetial  case, 
with  liberty  to  enter  a  verdict  for  the  plaintiff,  in  case  a  de« 
mand  should  be  thought  unnecessary. 

John  Henderson,  for  the  plaintiff.  No  demand  was  ne- 
cessary either  by  the  terms  of  the  devise,  or  by  reason  of 
any  general  rule  of  law.  The  will  gives  two  remedies  in 
case  of  nonpayment  of  the  annuity ;  the  one  by  distress, 
and  the  other  by  entry.  Certainly,  that  part  which  gives 
the  distress  professes  to  require  that  a  demand  shall  be  pre* 
viously  made ;  but  even  if  this  were  a  case  of  a  distress,  it 
would  not  be  necessary  to  shew  a  previous  demand  ;  XfW 
V.  Ammeryia),  Browne  v.  Dunnery{b).  That  part  of  the 
will  which  gives  the  right  of  entry  is  entirely  silent  about 
the  demand.  There  is  no  rule  of  construction,  popular, 
legal,  or  grammatical,  by  which  this  restriction  in  the  sen- 
tence giving  the  other  remedy,  can  be  imported  into  this, 
which  is  a  perfectly  distinct  clause. 

Then  is  it  necessary  under  any  general  rule  of  iaw? 
Where  the  right  of  entry  claimed  is  in  destruction  bf,^\)r 
in  derogation  from  the  estate  of  the  ter- tenant,  the  autho- 
rities certainly  shew  that  there  must  be  demaild  V^ih 
entry.  But  that  is  not  the  case  here.  TWe  lessoi*  of  We 
plaintiff  only  seeks  to  enter  to  take  the  profits  t^mparaiiily 
for  the  satisfaction  of  her  annuity.  The  reasons  ..upon 
which,  according  to  Co.  LU.  i201  b,  and  Lord,  C  B. 
Gilbert  on  Rents,  73,  the  necessity  of  a  demand,  in*  cases 
where  it  is  sought  to  obtain  possession  of  the  land  abso- 
lutely by  way  of  forfeiture,  appears  to  be  founded,  are 
evidently  inapplicable  to  the  present  case.    This  is  the 

(a)  Hatton,  23.  (6)  Hobart,  $08. 
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ctiue,  not  of  a  forfeiture,  but  of  a  claim  to  have  the  land 
"  in  manner  as  for  a  distress  {a),  and  there  is  no  authorit^r  to 
support  the  proposition  that  a  previous  demand  is  in  such 
case  requisite.    Jemmott  v.  Cowley  (6)  was  a  case  of  a  rent- 
charge  in  fee,  with  power  for  the  grantee,  his  heirs  8cc.,  if 
the  rent  should  be  in  arrear,  to  enter  into  the  lands,  and 
hold  them  until  they  should  be  satisfied  the  rent.     It  is 
reported  by  five  different  reporters.  From  the  report  in 
I  Keble,  it  appears  that  there  was  a  question  as  to  the  suffi- 
ciency of  a  demand  made  in  this  form :  '^  I  come  to  demand  ;" 
and  the  Court  conceived  it  to  be  sufficient,  the  entry  being 
but  by  way  of  distress,  and  not  penalty  of  forfeiture.     In 
none  of  the  other  reports  is  this  question  as  to  the  de- 
mand at  all  adverted  to;    from  which  it  may  be  judged 
that  it  was  not  thought  material.     In  Viner's  Abridgement^ 
Demand,  B.  8  (c),  it  is  said  to  have  been  held  by  Pern- 
bertOHf  J.,  *'  That  if  legacies  be  given  by  will,  and  that,  in 
case  of  nonpayment,  the  legatees  may  enter  and  enjoy  the 
profits  of  such  and  such  land  until  sathfied,  no  demand  is 
necessary,  for  there  is  no  forfeiture."*  Such  a  clause  as  that 
contained  in  the  will  now  before  the  Court  is  not  to  bcf 
considered  as  in  the  nature  of  a  condition,  which  is  to  be 
construed  strictly  against  the  person  seeking  to  take  ad- 
vantage of  it,  but  it  is  a  limitation  of  the  use,  which  is  to  be 
construed  according  to  the  intent  of  the  parties ;  Havergill 
v.  Hare{d)*  In  addition  to  these  authorities,  it  need  hardly 
be  obsenred,  that  the  introduction  of  this  restriction  upon 
the  now  very  common  mode  of  recovering  a  rent-charge  on 
land,  would  be  productive  of  the  greatest  inconvenience. 

Hoggins,  contril.  At  the  trial,  Mr.  Justice  Alderson  said 
that  he  had  consulted  with  Mr.  Justice  Patteson,  and  that 
they  were  agreed  in  thinking  that  a  demand  was  necessary. 

I.  The  proviso,  making  requisite  the  demand,  may  be  First  point : 

Necessity  of  a 

(fl)  litUeton,  sect.  3^7.  Keble,  784.  demand. 

{b)  1  Saunders's  Rep.  n2b;  1  (c)  7  Vin.  Abr.508. 

I^v.  170;  1  Sid.  223,  2C1,  344;  (d)  Cro.  Jac.  510. 

Sir    T.   Raymond,   135,  158;    1 
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1884.        imported  from  the  distress  claase  into  that  giving  the  right 

^^^^      of  entry.     But  for  the  proviso*  the  distress  might  have  been 

d.  made  takhout  demand ;  and  therefore  the  testator,  intending 

IAS6        ||,^|.  ^  demgnd  should  be  necessary  in  6oM  cases,  introduces 

HeasLET.     into  the  distress   clause  the  words  ''being  lawfully  de- 

manded/'  and  left  the  other  to  the  common  law.  It  clearly 

appears  that  he  cannot  have  intended   that  the  distress 

should  be  preceded  by  greater  formalities  than  the  entry. 

In  case  of  an  entry  for  a  forfeiture*  a  demand  is  neces^- 
sary.  [lAttledale,  J.  This  is  not  ^forfeiture  of  the  tenant** 
estate*  but  only  a  right  of  entry  in  the  grantee  of  the  rent* 
enabling  him  to  receive  the  profits  until  the  rent  is  satisfied.] 
From  Co.  Lit.  201  b*  <'  Estates  upon  CoruUtian"  it  appears 
that  in  case  of  a  rent-charge*  the  land  is  the  debtor*  and 
upon  this  account  it  is  that  a  demand  must  be  made.  The 
effect  of  the  entry  here  is*  that  the  tenant  loses  his  land 
either  wholly  or  for  a  time.  He  is  not  personally  debtor, 
but  it  is  the  land  which  is  liable.  Therefore  a  demand  is 
necessary*  There  seems  to  be  no  ground  for  thedistinc- 
tion  between  the  cases  of  estates  upon  conditions  upon  the 
happening  of  which  the  whole  estate  is  forfeited,  and  those 
on  conditions  upon  which  the  land  may  be  taken  for  a  /i-' 
mited  period.  In  Cwn.  Dig.  Rent,  (D.  3)  (a),  it  is  said*  that 
**  in  all  cases  where  an  estate  is  upon  a  condition  to  be  void 
for  non-payment  of  rent,  the  condition  will  not  be  broken 
if  the  rent  be  not  demanded.*'  In  Dormer's  case  (b),  it  was' 
held,  that*  by  special  cotisent  of  the  parties*  a  reentry  may 
be  for  default  of  payment  of  rent  without  demand  of  it*  and 
this  was  acted  upon  in  the  case  of  Doe  v.  Masters  (c).  [Lit^ 
tledale,  J.  There  is  a  case  in  Dyer,  348  {d),  which  is  pre- 
cisely in  point  against  you.] 

(a)  Citing  Co.  Dtt.  901  b^  and  by  the   devisee  of  a  rent-charge 

Cro.  Jac.  146*  was  necessary  to  be  made  before 

(6)  5  Co.  Rep.  40  b.  the  exercise  of  a  right  of  entry, 

(c)  2  Barn.  &  Cress w.  490.  but  that  to  entitle  such  devisee  to 

(</)  jinon.  18  Eliz,  Dyer*  348  n,  disirein,  a  demand  must  be  made 

where  it  was  held  that  no  demand  of  the  arrears. 
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Htnderum,.  in  reply.    All  the  case$  .wliich  have  been       i8S4. 
quoted  for  the  defendant,  are  cases  of  fprfeiture  of  the      *^^"^-^ 
estate,  and  therefore  they  do  not  apply  to  the  present  case.  d, 

BlASS 

V, 

Lord   D^NMANy   C^^J. — Upon  the- authorities  I  own      HeRSLsr.. 
I  have  not  much  .doubt,  but  as  my  brothers  ^Mersonjaiid 
Patiesan  seem  .to  have  taken  A  diflferent  view  from  that  • 
which  we  now  take,  we  jiad  better  inquire  a  little  further.    , 

Cur.  adv,  vult. 

On  a  subsequent  day^  the  judgment  of  the  Court  was 
delivered  by  Lord  Dentnan,  C.  J.|  who,  after  stating  the 
terms  of  the  devise,  proceeded  thus : — 

The  question  was,  whether  the  annuity  being  unpaid  for 
six  weeksy  a  demand  of  it  was  necessary  before  the  right  of 
entry  for  non-payment  accrued.  At  the  trial,  my  brother 
Atderson  nonsuited  the  plaintiff  for  want  of  a  demand, 
after  consulting  my  brother  Patteson.  This  circumstance, 
rather  than  any  doubt  entertained  by  the  Court  on  the  ar- 
gument, made  us  pause  before  we  came  to  a  decision. 
But  we  have  reason  to  believe  that  the  learned  judge  who 
presided  at  the  trial  acted  from  no  strong  or  decided  opi*. 
nion,  and  the  judgment  I  am  about  to  pronounce  has  the 
concurrence  of  Mr.  Justice  Patteson. 

We  think  the  plaintiff  entitled  to  recover,  although  no 
demand  was  made,  on  the  principle  (established  by  many 
authorities  cited  ait  the  bar)  that  the  present  is  not  a  case  of 
forfoiture  for  non-jpayment  of  the  annuity,  but  only  of  a  right 
to  enter  and  receive  the  profits  till  the  arrears  ar/e  satisfied. 
In  the  former  case,  a  demand  is  necessary ;  in  the  latter, 
there  is  no  authority  for  saying  that  it  is.  The  anonymous 
case  quoted  from  Dyer  {a)  appears  to  go  further,  for  it  is 
there  decided  that  the  heir  may  enter  for  non-payment  of 
an  annuity  to  the  devisee  of  the  annuity,  without  any.  de- 
mand.    But   Pierson  v.    Sorrel  {b)  is   directly   in    point. 

(fl)  Dyer,  348.  (*)  2  Show.  185;  Vin.  Abr.  Demand,  B.  8. 
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Pemberton,  C.  J,,  held  at  .nisi  priiis,  that  if  legacies  be 
given  by  \vill|  with  a  direction  that^  in  case  of  nou-pajoienta 
the  legatees  majf  eqter  ai^d  enjpy  the  profits  of  siicA  and 
such  land  tin  satisfied,  tfo  demand  is  necessary^  for  ii  m  ^^ 
forfeiture^  but  an  executory  devise^  although  there  be  a 
place  and  time  appointed  for  payment.  The  reporter  adds, 
"  So  was  the  case  of  Tyrrel  v.  Gpssick  here/'  This  indeed 
occurred  at  nisi  prius,.  but  it  is  the  ruling  of  a  great  judge 
at  a  time  when  the  learning  on  subjects  of  this  nature  was 
in  daily  operation,  and  it  is  consistent  with  all  the  authorities. 
The  nonsuit  must  therefore  be  set  aside^  and  our  judgment 
will  be  for  the  plaintiif. 

Judgment  for  the  plaintiff. 


ThomaSi  Gent.,  one  &c.  t^.  Sau n debs  and  TiMMiNS^Esqrs* 

Thedouhh  C!ASE  against  the  defendants  as  justices  of  the  peace  of 

[na'iSrntes%  ^*®  county  of  the  bonMigh  of  Carmarthen,  for  having  wil- 

21  Jar.  i,c.  fully,  sialiciously,  and  without  any  reasonable  or  probable 

those  costs  cause,  issued  their  warrant  and  caused  the  plaintiflf  to  be 

only  which       apprehended   and  imprisoned.      The  action   beins  com* 
nre  recover-         rr  r  o 

able  in  the 

ordinary  eoune  of  law,  doubled. 

Therefore,  where  the  plaiiuifl*  in  an  action  of  false  imprisonment  against  magistrates, 
within  91  Jac*  1,  obtained  an  order  for  changing  the  venue  for  the  purpose  of  securiug 
an  impartial  trial,  in  which  order  he  undertakes  to  pa^  to  the  defendants  all  the  extra 
costs  necessarily  occasioned  by  such  cause  being  tried  in  the  county  wheie  the  trial  was 
ordered  to  be  had,  the  defendants  are  not  entitled  to  have  such  extra  costs  doubled. 

Where  the  master  lias,  in  his  discretion^  allowed,  upon  taxation,  the  expenses  of  the 
witnesses  of  the  successful  party,  at  the  assize  town,  for  several  days  during  which  their 
attendance  was  not  in  Ihct  necessary,  the  Court  will  not  interfere  with  the  master's 
decision,  unless  mala  tides  be  shewn  in  such  successful  party— as  an  intention  unoeces- 
sariiy  to  increase  the  costs. 

Previously  to  the  assizes,  the  plaintiff  serves  on  the  defendant  a  notice,  importing  that 
the  cause  will  not  be  called  on  until  the  fourth  day  after  the  commission  day,  and  that 
be  sliall  object,  upon  the  taxation  of  costs,  to  any  allowance  for  the  time  and  expenses  ot 
the  defendant's  attorney  and  witnesses,  beyond  what  would  be  necessary  if  die  trial  should 
lie  had  before  that  day ;  and  that  he  undertakes  to  withdraw  the  record  if  the  cause 
should  be  called  on  before.  The  defendant  is  not  bound  to  pay  any  regard  to  sock 
notice. 

Semble^  such  notice,  served  on  the  day  before  the  commission  day,  after  all  the  neces- 
sary arrangements  had  been  made  for  conveying  the  witnesses  to  a  distant  assize  town 
on  the  following  day,  would  be  too  late,  supposing  it  to  be  other  wise  good. 
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nienced  in  the  (*ounfy  of  the  borough'  of  Carmarthen  (a), 
the  plaintiiF  applied  tii  Parke,  J.  'foV  leave  to  enter  a  sug- 
gestion bn  the  roll  for  changing  the  venue  from  Carmarthen 
to  Middlesex,  or  some  other  county ;  and  afler  hearing  the 
parties,  an  order  ivas  made  that  tlie  cause  should  be  tried 
in  Gtoi^e^e^tershire,  oii  the  ground  that  a  fair  and  impairlial 
tri^l'could  not  be  had  in  Carmarthen,  the  plaintiff  thereby 
imdertaking  to'  pay  to  the  defendants  all  the  exira  costs 
necessarily  occasidned  by  such  trial  being  had  at  Gloucester. 
Notice  of  trial  at  the  last  Gloucester  spring  assizes  vi'as 
given.  The'  con^misslon  day  at  Gloucester  was  on  Satur- 
day, March  29th.  On  the  afternoon  of  Hie  preceding  day, 
the  plaintiff  Caused  this  notice,  signed  by  himself  and  ad- 
dressed to  the  defendants,  to  be  served  on  the  defendants* 
attorney  at  Carmarthen: — '^This  cause  will  not  be  called 
on  before  Wednesday,  the  2nd  April  next;  and  1  shall 
object  before  the  Master,  on  the  taxation  of  the  defendants' 
extra  costs,  necessarily  occasioned  by  the  trial  being  had  at 
Gloucestfer^  to  any  allowance  to  your  attorney  and  witnesses 
for  loss  of  time  and  expense  beyond  what  shall  be  necessary 
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(o)  Putstidttt  to  21  Jae,  1,  c.  f  2, 
s.  b,  by  which)  if  any  acticMii  bill, 
plaint,  or  suit)  upon  the  case,  tres- 
pass, battery,  or  false  imprison- 
tnenty  be  broDght  against  any  jus« 
tices  of  the  peace,  6cc.  for  or  con- 
cerning any  matter,  cause  or  thing 
by  them  done  by  virtue  or  by  rea- 
son of  .their  or  any  of  their  office 
or  offices,  tlie  said  action,  bill, 
plaiht,  or  shit,  shall  be  laid  within 
the  coimty  where  the  trespass  or 
the  fact  ehsiil  be  doiie  and  oom«- 
niiUedy^iid  iM,  elsewhem; '   ' 

The  section  further  provides,  that 
if  the  verdict  shall  pass  with  the 
defendant  in  any  such  action  ^c, 
or  the  plaintiff  therein  become 
aoustitt  or  suffer  any  discontiriu* 
RQce  thereof,  in  every  such  case 


thfe  defendant  shall  have  stick  dw" 
Ue  cosfi  as  in  and  by  the  former 
act  (7  Jac.  1,  c.  6,)  was  provided. 

The  act  of  7  Jac,  1  (enlarged 
and  made  perpetual  by  21  Jac.  1) 
provided,  that  in  case  the  verdict 
should  pass  for  the  defendant,  the 
Judge  before  whom  the  matter 
should  be  tried  should,  by  force 
and  virtue  of  that  act,  allow  to 
the  defendant  his  (fotthle  cosit 
which  he  should  have  sustained 
by  teawaof  his  wton^ful  vexatidn 
iir  the  defence  of  the  said  action  or 
suUf  for  which  the  defendant  shall 
have  the  like  ranedy  as  in  other 
cases  where  costs,  by  the  laws  of 
this  realm,  are  giten  to  the  defend' 
aht. 
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First  point: 
Doabling  the 
extra  costs. 
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in  case  tlie  trial  be  had  on  Wednesday  nexl^  or  spnie  subse- 
quent day :  And  I  hereby  offer  and  undertake  fo  withdraw 
the  record  if  this  cause  shall  be  called  on  for  trial  before 
Wednesday  next."  The  cause  was  a  special  jury  cause, 
and  it  is  not  usual  at  Gloucester  to  take  special  jury  causes 
until  the  Wednesday.  Previously  to  receiving  this  notice, 
.tlie  defendants'  attorney  had  engaged  a  stage-coach  to  take 
witnesses  on  the  Saturday  to  Gloucester^  and  the  mail 
coach  on  Monday  to  take  the  remaining  witnesses,  and  the 
witnesses  were  conveyed  to  Gloucester  by  such  coaches  oo 
Saturday  and  Monday*  The  cause  came  on  for  trial  oo 
the  Wednesday,  and  was  decided  ip  favour  of  the  defendants. 
The  judge  certified  for  double,  costs  undec  the  stat.  of 
21  Jac.  If  c.  ]£»  s.  5.  Upon  the  taxation  of  the  defendants' 
costs  before  the  master^  the  plaintiff  objected,  both  upon 
general  grounds  and  upon  the  ground  of  his  having  givea 
the  notice  above  mentioned,  to  any  allowance  being  made 
to  the  defendants'  attorney  and  witnesses  for  loss,  of  time 
;and  expenses  beyond  what  was  necessary,  supposing  that 
the  trial  could  not  have  come  on  before  the  Wednesday. 
The  Master  allowed  the  charges.  The  plaintiff  also  con- 
. tended  before  the  Master  tthat  ^ythe  extra  costs  necessarily 
occasioned  by  the  trial  being  had  at  Gloucester*^  ought  not 
to  be  doubled,  under  the  stat.  of  2 1  Jac.  1  (a).  The  Master 
allowed  the  extra  costs  tq  be  doubled,  but  referred  the 
plaintiff  to  the  Court,  in  order  that  he  might  have  their  de- 
cision as  to  his  liability  to  pay  such  costs. 

Mr,  ThomaSj  in  person,  obtained  a  rule  nisi  for  the  Mas- 
.ter  to  review  his  taxation,  against  which- 

Chilton  now  shewed  cause ;  and  he  contended  that  the 
.extra  costs  which  the  plaintiff  had,  by  the  order,  undertaken 
to  pay,  were  liable  to  be  doubled  under  that  order;  for  that 
the  object  of  it,  namely,  the  indemnifying  of  the  magistrates, 
would  not  be  obtained  by  the  plaintiff^s  paying  them  only 
the  extra  costs  taxed;  and  that  supposing  that  under  the 
order  the  extra  costs  could  not  be  doubled,  the  defendants 
(a)  Vide  ante,  in  notis. 
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Blight  treat  such  order  as  a  nullityi  and  claiin  under  the  J6S4. 

statute  generaily,  for  that  the  order  was  intended  only  to  ^^''^^ 

secure  to  the  defendants  the  extra  costs  occasioned  by  Ae  «. 

change  of  venue,  in  the  eveni  of  the  verdict  passing  against  *^^^"* 

them,.  TiMicjirs. 

Upon  the  other  point  he  contended  that  the  notice  bad  Second  point. 
come  too  late»  and  that  the  defendants  were  dot  bound  to 
act  upon  it. 

t    Mr»  Thomas  supported  his  rule. 

Lord  Denman,  C.J. — As  to  the  time,  the  explanation  Second  point, 
is  satisfactory.  No  maklides  is  shewn :  there  is  no  reason 
for  believing  that  what  was  done  was  not  done  in  perfect 
good  faith.  With  regard  to  the  notice,  it  was  evidently  too 
late ;  and  I  rather  think^  moreover,  that  the  defendants  were 
not  bound  to  pay  the  least  regard  to  it. 

Upon  the  other  point,  I  think  the  rule  must  be  made  First  point. 
absolute  for  setting  aside  the  doubling  of  the  extra  costs. 

LiTTLEDALE,  J. — ^Thcre  is  no  ground  for  doubling  the  Fi«t  point. 
extra  costs.     If  the  rule  had  been  silent  acf  to  costs,  it 
would  have  been  a  different  thing;  but  there  being  this 
special  clause  in  the  rule,  we  have  only  to  do  with  that. 

With  respect  to  the  time  that  the  witnesses  were  at  the  Second  point. 
assize  town,  it  does  not  appear  that  the  witnesses  were 
taken  there  earlier  than  was  necessary  with  a  view  to  in- 
crease the  expenses  of  the  cause.  Upon  this  point  the 
Master  has  fairly  exercised  his  discretion.  With  regard  to 
the  notice^  it  was  too  late ;  besidcQ  which,  it  is  not  clear 
that  the  defendants  were  bound  to  jtake  any  notice  of  it. 

Taunton,  J. — ^The  meaning  of  this  act  as  to  costs  is.  First  point. 
that  those  costs  which  the  magistrates  would  have  to  recover 
in  the  ordinary  course  of  law  should  be  doubled.    These 
are  not  costs  recoverable  in  the  ordinary  course  of  law. 
These  are  extra  costs,  and  not  according  to  the  ordinaiy 
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practkei;  '«d:iDuch  so^  that  if  the  plaintiff  had  Tecouered,  be 
would  ha\ie  been  -  bound  nby  diei  ruie-  tc  hmwe  'paifl  llie 
amoiiQtfof 'tilv  tflitrar  lOMtBi'  'ThereCohre  I  'tbiok  di«l-  be  is 
notbouDd/to'pa^  tfasi  doiibhi  icoBto4NMl&r-tbe-;8tatUte  of  Jmms, 
A9  ftiF.aft.resfM»t^dieoppt8>cckiitaliiplaAed-b^<<lheerdon  ' 
'•.  •  /.  ii(ii,  I  {'.'II'  .«!  •  i'l  '-.M  •■  I  ;..  n  '  -t  •  I  .,  . 
Wii»iJAHS^i'itt*.IiaiB'^fitlie>  sodii  opttiioni>'The  costs 
arising  putt>f  the  ckenge  «rf  venue  -  are  luot  to  be  dtoubled« 


Rule  abjraliiteTorlbe  AlafteritO)revie%v«his  taxation,  aa  to 
tiieiextrar  coals  occasioned  by  ibe  trial  at  Glottoesler. 


^  JOMBS  1}»  TyLE&w 

A.  on  a  fair  \^ASE  to  recover  the  value  of  a  gig  alleged  to  have  been 

nil  nin'kepf  by  brought  into  and  put  up  by  the  plaintiff,  on  the  25d  April, 

B.,  with  a  1833,  in  a  certain  common  inn,  called  the  Black  Boy,  at 

orders  the  Wribbenhall,  in  the  parish  of  Kidderminster,  kept  by  the 

horse  to  be  put  defendant,  and  which  gig,  during  the  time  the  plahitiff  was 

but  gives  no  abiding  in  the  said  house,  was,  through  the  carelessness, 

iiTn  as  toTho  "^g'igetice,  and  default  of  the  defendant  and  his  servants, 

gig.    The  wrongfully  taken  away  by  some  person  unknown.     At  the 

into  the  stable,  *"3'  before   Gurnet/,  B.,  at   the  Worcestershire  summer 

and  the  ^ig  is  assizes,  1833,  the  following  fiicls  appeared  :— 

placed  with  m              •     •/*•             •  •              t 

other  carriages  The  plaintiff  and  his  son  had  on  the  23d  ApriT,  1833, 

/!•  *t/"near  ^'^'^'^  ^'^^  *'^®  ^^3^  ^^  ^'**^  ^'"^^^  ^^  Bewdley,  come  to  the 

the  house,  **  Black  Boy*'  in  a  gig.    The  plaintiff  inquired  of  the  osder 

practice  of  B.  ^^hether  he  had  room  in  the  stable  for  his  horse,  and  the 

to  put  carriages  ostler  after  some  inquiry  said  that   there  was  room,  aad 

on  fair  days.  ,.            ,    ,      ,                  •          i-                 ^    t        •           « 

The  gig  is  directed  the  horse  to  be  taken  out  of  the  gig  and  put  into 

stolen.    B.  IS  jj,g  stable.     The  plaintiff  and  his  son  went  into  the  inn  to 

answerable  for  ^ 

the  loss.  take  refreshments,  and  whilst  there  the  gig  was  placed  by 

guest  arrives  ^^^  ostler  in  a  part  of  the  highway  in  front  of  the  house^ 

at  an  inn  with  upoli  which  it  wfts   the  practice  of  the  defendant  on  fair 

a  horse  and  .        ^ 

gig,  and  gives  directions  to  the  ostler  to  take  his  horae  in,  but  says  nothing  about  the 

gig,  a  promise  to  take  the  gig  into  the  inn  may  be  implied.. 
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dajffl  to  piit  the  gigs,  tic.  of  his  guests^  and  ivhere  there  1834. 
were  on  this  occasion  many  other  gigs»-&c«  The  plaintiff 
and  his  son,  after  taking  refreshmcots,  for  which  they  paid> 
went  into  the  fairto  transact  Uteir  business^  and  whilst  there 
the  gig  was  lak€n  away  by  three  persons,  who  claimed  it  as 
the  one  which  they  had  themselves  brought,  and  who  have 
never  returned  it*  This  action  was  brought  to  recover  the 
value  *of  the  gig  from  the  defendant.  Jertisf  for  the 
defendant,  applied  for  a  nonsuit,  on  the  ground  that  the 
gig  had  not  been  in  fact,  as  the  declaration  alleged,  brought 
inlo  and  put  up  m  the  defendant's  inn,  but  had  been  placed 
upon  the  public  highway.  The  learned  baron,  however^ 
thought  that  the  declaration  was  sustained,  and  refused  to 
nonsuit,  but  gave  the  defendant  leave  to  move. 

In  last  Michaelmas  term  Jervis  obtained  a  rule  nisi 
for  a  nonsuit,  against  which 

R.  V»  Richards  now  showed  cause.  The  ground  upon 
which  the  rule  nisi  was  obtained,  was,  that  the  place  where 
the  gig  was  deposited  being  a  part  of  the  highway,  was 
not  under  the  defendant's  control.  It  is  not  material 
whether  the  place  be  or  be  not  legally  under  the  innkeeper's 
control.  If  the  innkeeper  places  the  property  of  his  guest 
upon  it,  without  his  special  direction,  he  is  liable  if  the 
property  be  stolen.  The  authorities  upon  the  subject  are 
uniform.  In  Ca/ye's  case  {a),  it  is  said,  that ''  the  innholder 
by  law  shall  answer  for  nothing  out  of  his  inn,  but  only  for 
those  things  which  are  infrct  hospitium:  and  because  the 
horse,  which  ai  the  request  of  the  owner  is  put  to  pasture, 
is  not  infri  hospitium^  for  this  reason  the  innholder  is  not 
bound  by  law  to  answer  for  him  if  he  be  stolen  out  of  the 
pasture."  "  And  with  the  resolution  in  this  point,  agreed 
the  opinion  of  the  justices  of  assize  (viz.  Scc.)  in  &c.  that 
if  an  innholder  lodges  a  man  and  his  horse,  and  the  otcTner 
requires  the  horse  to  be  put  to  pasture,  and  there  he  is 
stolen,  the  innholder  shall  not  answer  for  him.  But  it  was 
(a)  8  Co.  Rep.  32. 
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1834.  held  by  ibem,  that  if  the  oumer  doth  not  require  it,  tiut  the 
innholder  of  hi$  own  head  puts  bis  guest's  horse  tograu,  he 
shall  answer  for  him  if  he  be  stolen/'  So  that  if  an  ino« 
keeper  puts  his  guest's  horse  to  gran  without  special 
direction,  it  continttes  infri  hoflpitium.  With  this  agrees 
I  RoUeV  Abs.  p.  4.  All  the  modern  cases  proceed  upon 
this  distinction,  that  if  a  party  uses  the  inn  as  am  inn,  the 
innkeeper  is  liable  if  the  guest's  property  be  stokn,  but 
that  if  he  use  it  otherwise  than  as  an  imi»--*if  be  do  not  come 
to  it  €au9&  haijritandi,  then  the  innkeeper  is  not  liable.  In 
Burgeu  v,  Ckmmtt{a\  when  goods  were  stolen  out  of  a 
foom  in  an  ion,  which  the  owner  had  hired  as  a  show-room 
for  the  purpose  of  ezhibitioig  .goods  for  sale,  and  of  which 
he  kept  the  key,  the  innkeeper  was  held  not  liable ;  on  the 
ground  that  the  room  was  not  ratmsted  to  the  owner  of 
the  goods  merely  in  the  ordinary  character  of  a  guest 
frequeotiug  the  inn.  In  Farmoorth  v.  Packwood  (6),  a  simi- 
jbr  distinction  is  taken.  There  the  goods  stolen  were  de- 
jKisit^d  by  a  guest  in  a  room  which  he  used  as  a  warehouse, 
and  of  which  he  had  tho  eopclutive  pouesiion:  and  the  inn* 
keeper  was  held  not.  liable*  In  Richmond  v.  Smith  (c), 
where  a  traveller  wept  to  an  inn»  and  desired  to  have  his 
luggage  taken  into  the  conunercial'room,  to  which  he  re- 
sortedi  from  whence  it  was  stolen ;  the  innkeeper  wa^  heU 
.liablci  although  he  proved  Uiat,  according  to  the  usual 
.practice  of  his  inn,  the  luggage  would,  but  for  the  special 
directioni  have  been  taken  into  the  guest's  bedroom.  Here, 
the  plaintiff  comes  to  the  ion,  delivers  his  gig  to  the  servant 
of  the  defendant  wit/iout  any  special  direction  as  to  where 
he  shall  place  it.  It  does  not  lie  in  the  mouth  of  the  de- 
fendant to  say  that  the  place  in  which  the  gig  was  deposited 
by  his  servant  was  not  a  part  af  the  inn. 

JerviSf  contni. — The  attention  .of  the  Court  has  not 
.  9ufficieQtly  been  drawn  to  tbe  dedafation,  which  says  that 

(tt)  4  Maolele  Mw.  906.  (t)  8  Barn,  k  Cnasw.  9. 

(6)  1  Stark.  N.  P.  C.  349. 
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the  gig  was  brought  into  the  inn  and  was  zmikin  ihe  inn.  1884. 
The  gig  was  not  brought  into  the  inn.  nor  was  it  ever  . 
tmihin  the  inn*  The  plaintiff  knew  that  the  gig  > was  de-  ^  v. 
posited  in  a  place  not  within  the  inn;  According  to  the 
evidence,  the  plaintiff  did  not-  inquire  whether  the  gtg 
would  be  put  upin  the  tnoi  but  only  whetiier  his  horae  could 
be  so  put  up.  The  gig  was  put  up  in  the  open  street  by 
the  nuttual  content  of  the  innkeeper  and  the  owner.  [Lord 
Denmtm^  C.J.  The  question  is,  whether  there  has  not  been, 
for  the  purpose  of  depositing  the  carriages  of  the  guests, 
an  extension  of  the  linuts  of  the  ion.]  An  innkeeper  can- 
not extend  the  Jimits  ;of  his  ino  over  the  public  highway  by 
putting  anoisaoce  upon  it.  The  policy  of  the  law  respect- 
ing the  liability  of  innkeepers  to  make  good  the  losses  of 
their  guests  is,  to  compel  the  innkeeper  to  have  none  but 
honest  servants  loitkin  his  inn;  a  principle  which  is  inappli- 
cable to  a  case  where  the  owner  negligently  allows  his  pro- 
perty to  be  exposed  in  the  open  street';  not  even  the  con- 
sent of  the  parties  can  constitute  the  highway  for  this  pur- 
.pose  a  part  of  the  inat. 

.  Lord  Dbnmah,  C«  J.— This  case:  conies  very  near  the 
line,  but  upon  the  best  conaidenition  it  appears  to  me  that 
.the  gig  was  atoleo  whilst  under  the  protection  of  the  inn- 
keeper«  The  horse  is  put  into  a  stable,  and  the  gig  is  left 
under  the  superintendence  of  the  ostler,  who  puts  it  in  the 
place  from  which  it  is  stolen.  The  innkeeper  is,  I  think, 
bound  to  make  the  plaintiff's  loss  good. 

LiTTLEDALE,  J. — I  certaioly  think  that  this  case  is  on 
the  extreme  limits  of  the  boundary,  yet  upon  tlie  whole  I 
think  that  the  defendant  is  answerable.  He  has  the  benefit 
of  the  guest's  company,  and  of  providing;  provender  for  his 
horse,  and  ought,  therefore,  to  be  liable  if  the  guest's  pro- 
perty be  in  the  meantime  stolen.  When  the  hostler^  said 
that  he  would  take  the  horse  in,  it  must  be  implied  that  he 
promised  to  take  the  gig  in  also.    The  plaintiff  did  not 
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meail  to  ie»v«  the  gig  entirely  improtected.  The  ostler  put 
the  gig/ where  '^igs  are  u»utdlj  put  upon  fair  days,  and  bj 
doing  so  he  taakesuhe*  pbee  a  part  of  tkeiiin/thotigh  it 
was  the  open  etr^et^  and  the  defendant  had  ^o' tight  to' use 
it  for  this/purpostiy  and  ahbotigh  the  piibM^  might  ha%*e 
Gompkiined ot  the  gigses a nnisasice  upon  thfe  high>vay.' 

Tauntowi  J.-^it  does  mH  app^r  that  the  gig  mm  put 
in  this  place  at  the  isuiaHce  of  the  fUtintiff.  Tbe  locni  in 
quo  isf  I  thiak|  to-be  considered  as  p^t  df  thefthn;  The 
drfendant\aa  so  treated  k,- and  he  tmist  take  the  coase^' 
quenoes.  lf<  he  wished  to  goard  Against  the  cuMoader 
calliog*upon  him  to'makeigood  the  toss  in  case  the  gig- were 
stolen)  he  aiiould  have  told  ham  that  he  bad  nd  yard,  t>r  that 
it  \rtts  full,  and  thtit^  if  he  wished  it^  he  would  put  the  gig 
within  his  sight  in  order  tbat  he  might  watch  it  binistilf." 

WiLLUMs,  J»-*-I  am  of  the  same  opinion.  '  It  is  true 

that  the  putting  of  the  gig  open  the  road  mig^t  iiave  made 

one  or  both  parties  liable  for  a  nuisance,  bvt  I  do'  not  thittk 

that  the  defendant  can  set  this  up  as  a  defence.     If*  be 

chooses  to  employ  a  part  of  the  roatl  for  the  purpose' bf 

placing  gigs  on  it,  he  should  take  care  to  guard  tbem  from 

being  stolen*    This  case  certainly  goes  very  near  the  limits 

yet  upon  all  the  facts  I  think  that  the  defendunt  has  made 

himself  liable* 

R^le  di^ch^^rged.  ,. 


Buck  ti.  Lee. 

Upon  the         ASSUMt*SlT  for  goods  sold  and  delivered,  work  and 

^^^^JJ^tJlp       laliour,  money  lent,  money  had  ana  received,  and  upon  an 

contract  debt,  account  stated,     t^lea  :  tliat  after  the  causes  of  action  had 
the  assignor  ,-    .     *.       ■  >  «i    ■    -i  •  •\..  >      u-    ■ 

tnasc  be  considered  as  having  the  order  and  disppsition  of  the  debt  witii  the  consent  or 
the  true  owner  tinH!  the  de1)tor1ias  noised  of  th'd'a^^lgnmetit:' 

Such  debt  will  ther^fo^  pass  to  the  asaigneemndeffa  .bankruptcj;  by  vtr^ue  of 
6  Geo.  4,  c.  16,  8.  73,  and  to  the  assignees  under  the  Insolvent  Debtors'  Act,  7  Ceo,  4j 
b.  57>  8.  31* 


TERiKIW  TEU&I,   IV  WILL.  I\\ 

accrued,  the  plaintiff,  was  disohapged  .oiidev  the  insolf caI 
Debtors'  Act  (7  Geo^A*  Ci  57y)  aod  had  du^y  conveyed  and- 
a39]gnedtto  tbeprQvi9iQDal.asfligq|ee>. (amongst  other  things, 
all  the  light,  ttXt»  iiittfe8l»tand<  trust  >of  him,  in  aad  to 
all.hift  re^L  and  personal  estato  and  effects  (except  8cc.), 
and  alL  4fbisi  dneuor  fftXwngiduQ.io  him.  'Which 
conveyance  and  assignment  vested  the  causes  of  action 
mentioned  iii  the  declarfttion,  and  the  sums  of  money  there- 
in alleged  lo  be  due  from  the  defendant  to  the  plaintiff, 
and. also. die  right,  tiil^,4nteresty  and' trust  of/ the  plaintiff, 
of,  iii|.  and  to,  the  aame^  in  the  provisional  assignee.    > 

Bepiication:  that  before  the  disoharge,  the  plaintiff^  by 
indenture  {prrfert  in  ciirta,)  assigned  the  debts  specified 
in  a  schedule  thereunder  written,  amounting  ta£459/>  l^^* 
3d.,  to  Gustard,  in  part-payment  of  a  large  debt  owing- 
from  the  plaintiff  to  Gnsiardg  with  an  irrevocable  power  of 
attorney  to  sue  in  the  name  of  the  plaintiff;  that,  in  the 
schedule  under  the  indenture  written,  was  and  is  set  forth  and 
particularized  the  debt  or  aum  of  money  then  due  from  the 
defendant  to  the  plaintiff,  and  set  opposite  to  the  plaintiff's 
name  in  the  said  schedule,  and  now  sought  to  be  recovered 
in  this  action :  **  Lee,  Edward  Hughes^  55L  5$ ;"  and  that  the 
2459/.  I3s«  3dL  still  remains  due  to  Gustard*  Averment: 
that  the  conveyance  and  assignment  mentioned  in  the  plea 
did  not  vest  the  said  cause  of  action  and  sum  of  money, 
and  the  right,  title,  interest,  and  trust  of  the  plaintiff  in 
and  to  thc^  same,  in  the  provisional  assignee.  Verification 
and  prayer  of  judgment  in  pracludi  debiat. 

General  demurrer  and  joinder. 

Manning,  in  support  of  the  demurrer*  The  replication . 
is  bad  in  foim  and  in  substance.  In  form,  because  it  has 
an  informal  conclusion,  the  plaintiff  not  having  prayed 
judgment  and  his  damages,  but  judgment  if  he  ouglu  to  be 
barred.  But  it  was  not  thought  worth  while  to  demur 
specially  where  the  replication  was  substantially  bad,  in 
a  point  which  nothing  can  aid.     By  the  Insolvent  Debtors' 
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1884.        Act  mentioned  in  the  plea,  and*  under  which  it  is,  adoutled 
on  the  recordi  that  the  defendant  was  dischargedj  and  con* 
veyed  bis  property  to  the  provisional  assignee,  it  is  enacted 
(sect.  SO):  ^*  Th^tifany  person  who  shall  petition  th&Coort 
for  his  or  her  discharge  under  this  act^  shall  at  the  time  of 
his  or  her  arrest*  ^or  other  CQpimenceinent  of  suit,  impri- 
sonment, or  by  the  consent  and  permission  of  the  true 
owner  thereof,  have  in  his  or  her  possession/  order,  or  dis- 
position, any  goods  or  chutteh  (a)»  whereof  such  prisoner 
was  reputed  owner,  ^r  whereof  he  or  she  had  taken  upon 
him  or  her  the  sale,  alteration,  or  disposition,  as  owner,, 
the  same  shall  be  deemed  to  be  the  property  of  such  pri- 
soner so  petitioning,  so  as  to  become  vested  in  the  provi- 
sional assignee  of  the  said  Cour^  by  the  conveyance  and 
assignment  executed  in  pursuance  of  this  act."     The  lan- 
guage of  the  sectipn  is  copied  from  the  corresponding 
provision  in  the  Bankrupt  Act  which  had  passed  in  the 
preceding  year,  6  Gtq*  4,  c,  16,  s.  72,  under  which  it  has 
been  held,  that  until  notice  to  the  debtor  of  an  assignment 
of  the  debt,  the  assignor  must  be  considered  as  having  the 
order  and  disposition  of  the  debt,  and  that  an  allegation  in 
pleading  of  the  assignment  of  a  debt  does  not  imply  notice 
to  the  debtor  of  such  an  assqpunent  having  taken  place; 
Dean  v.  Jame$  (A).    There  is  no  statement  in  this  repli- 
cation that  the  debtor  had  notice  of  the  assignment,  and 
therefore  the  replication  is  bad.    The  replication  is  also 
defective,  in  not  stating  that  the  action  is  brought  with 
the  privity  of  Guslard,  and  for  his  benefit.     This  state- 
ment was  probably  omitted,  because  the  facts  of  the  case 
wodd  not  have  supported  the  allegation. 


(a)  That  debts  are  within  the  Clajfiotis  case,    litt.  Rep.  80 ; 

terms  <<  goods  and  chattels,''  wd$  Staunf.  Praec.  45,  188;  ByaU  v. 

Bullock  V.  Doddtj  2  Bam.  &  Alders.  RawU,  1  Vez.  sen.  367,  369. 
358,  9f2;  FHbMMTb  case,  4  Rep.  {b)  Ante,  vol.  i.  399;  4  Bam. & 


65;  SUide'9  case,  t6.  95;  Ford&c      Adol.  546. 
I^ldan*s  case,  12  Co.  Rep.  1; 
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Hoggins,  coQtid.  The  plaintifF's  replication  i«  framed  1834. 
upon  the  aiUhority  of  Winch  v^  Keeley  (a\  in  which  case 
the  replication  is  precisely  similar  to  the  present^  and  C0B7 
tains  no  allegation  of  notice  to  the  debtor.  Winch  v.  Keeky, 
was  not  cited  in  Dean  v.  James{b\  nor  were  other  case^ 
which  are  in  point.  The  case  was  left  merely  on  the  argu- 
menty  that  until  notice  to  the  debtor,  the  debt  remainedL 
in  the  order  and  disposition  of  the  bankrupt.  This  may; 
be  admitted;  but  by  the  plaintiff's  ass^ment  the  debt 
passes  prima  facie  to  the  assignee.  It  therefore  lies 
upon  the  party  relying  upon  the  exception  to  rgoin  that 
the  debt  remained  in  the  order  and  disposition  of  the  bank-, 
nipt  or  insolvent.  In  JEckhardt  v.  Wilson  (e)  also,  no  notice 
of  the  assignment  is  stated  in  the  pleadings;  nor  is  the 
point  noticed  in  Carpenter  y.  Mamell  (d).  The  consent  of 
the  true  owner  to  the  possession  of  the  bankrupt  or  insol- 
vent is  a  fact  for  the  juiy,  and  ought  to  have  been  raised 
for  their  consideration  by  a  special  rejoinder. 

Mannings  in  reply.  By  rejoining  in  the  manner  sug- 
gested, the  defendant,  though  using  affirmative  iiH>rcb,. would 
have  taken  upon  himself  the  proof  of  a  negative,  namely, 
that  the  debtor  had  not  received  notice  of  the  assignment. 
In  Winch  v.  Keeley  the  attention  of  the  Court  and  counsel 
was  addressed  to  another  object^  and  the  minor  point  as 
to  the  formalities  necessarily  to  ^ve  effect  to  an  assign- 
ment was  not  considered.  If  the  counsel,  who  argued  for 
the  defendant  in  that  case,  had  anticipated  the  decisions  in 
Munro,  Es  parte  (e),  Burton,  Ex  parte  (J),  Usbome,  Ex 
parte (g),  he  would,  no  doubt,  have  urged  the  point;  but 
the  point,  whether  good  or  bad,  was  evidently  overlooked. 
[Littkdale,  J.  In  Ryall  v.  Rowls,  which  was  decided 
before  Winch  v.  Keeley^   the  necessity  of  notice  to  the 

(o)  1 T.  R.  619.  (e)  1  Buck,  300. 

(6)  Suprd,  if)  1  Glyn  &  Jam.  207. 

(c)  8T.  R.140.  (g)  Ibid. 

(d)  3  Bos.  &  Pul.  40. 


Leb. 
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18S4.  debtor  was  mentioned,  h  apl^ears  to  Hie  that  notice  is 
g^^^  merely  evidence  of  the  assignment.]  The  assignment 
V.  would  be  good  qua  assignment,  without  any  notice  Co  the 

debtor,  th^t  is  to  say,  ir would  operate  (o- tr^nsfer^lhe  debt 
as  between  assignor  and  assignee.  In  flie  other  ca^s  which 
have  been  cited  no  question  of  the  sort  could  arise  upon 
XhepleaAngs.  In  Bckhardt  v.  Wilson  {a)  the  right  of  the 
assignee  to  sue  was  put  in  issue  by  the  plea  of  non  as- 
sumpsit. In  Carpenter  ▼.  Marnett(fi)  the  pleadings  are 
not  stated ;  besides  which,  the  point  did  not  there  arise, 
the  question  there  being  as  to  the  transfer  of  the  bank- 
rupt's interest  in  a  promissory  note,  which  woaU  i^q^idb  no 
notice.  Though  the  bankHipt  bad  omitted  to  sndkMrse^ 
note,  he  could  not  be  said  to  hate  in  his  ofder  and  dispo*- 
sition  an  instrument,  with  the  possession  of  which  he  hni 
actually  parted  for  a  mluable  consideration.  [Lititedah,  J. 
My  present  impression  is,  that  you  ought  either  to  have 
traversed  the  assignment,  or  have  stated  specially  in  your 
rejoinder,  that  the  debt  was  in  the  order  and  disposition  of 
the  insolvent  In  the  equity  cases  which  have  been  re* 
ferred  to,  the  whole  of  the  evidence  would  be  befiMne  die 
Court.} 

Cur.  adVp  vult. 

Lord  Denman,  C.  J.,  on  a  subsequent  day  in  the  term 
delivered  the  judgment  of  the  Court.  After  stating  the 
pleadings,  his  Lordship  proceeded  thus : — In  support  of  the 
demurrer  to  the  replication  the  case  of  Dean  v.  Jasnesic) 
was  relied  on.  We  think  that  that  case  was  rightly  decided, 
and  it  is  a  direct  authority  to  sboD^,'  that^  flid'  replicaUon^'is 
bad.  It  will,  therefore,  be  unnecessary  to  go  further  into 
the  consideration  of  the  point  which  was  there  decided. 

Hoggins  then  applied  for  leave  to  amend  on  payment  of 
costs,  stating  tboC  this  had  been  allowed  in  Deam  v»  Jjomm: 

(ft)  Suprd.  (b)  Suprd,  (c)  In  1  Nevile  &  Manning,  S9?. 


and  tbattb^.plamtiff.tba^  1^^  l«isIe(i,tl^p()i^.plea4iDgB  in 

.i«M,PlsiflMN,.  AjJ[,ti>VriMw1^  uf»n.*%vMe>  jUwt- 
lea¥(B  «iio«lfi  Mgiye^hdok.fmeqij^  ..„., ,.., ,.  ..„      , , , 

*      »       t  ••«         *    ImI'   »     »    ttr         .lit      l<'    »•.    <t>   ♦'    J»    Mil       !•    |tj    I     M'.    .»•       I, 

"•••     «'    I  'Iti     •»*'    ('«f    ji»-"i  i;f    tu.j   ^rT/  ■>»>    or     r-.   ^  ^^. 
•  '•••  •'*}      •  •   . '^  A\iu-.^?.      /    <»\Nu:^t|>)    III       |i...  .,r.  . 

.    Wylde  and  another  v.  Pouter. 

AsSUA^PSlT.oniii)ph>mti6Oi7i»9t(^AMi(^0(tf4  and  mt^i^H,  Id  ad  action 
paybbleM^eaatd, miideikjf  tb^r4#fi»Btl%ill in,lB94l  anddalir  ft^t^romis"^ 
vend  to  Um  plifi«liff»'    BleAiitbe  g«ifteralniwe^  Aoditbt  9tar  f^ry  note  more 
tute.ofMnitaliona.    At  tba.U|paLfcefor«rXi^^^ai^6^J.^4t«tbo  old"an^ 
last  apriftf aaaves  for.NoUingbttflisllili^lb^  pliMQtifib  pipduced  ^^"^J^^lnt" 
a  joint  and  8e?«ral  dote  for  lOQ/»iand  interea4y|^jiablQ.oRde4  'and  several 
maud,  and  dated.  ISthJuly,  1884,  svi^wif^iL'i  JohiHtmy  slJ^ni'Jhe"** 
Skeatfm&mp  Thomtu  Shmrmm^  Jat^m  Wheelfit^  RabeKPor^  signature  of 
ter.    Witnesa  to  the  aignatiir^of  J.^.  Shmrm^n  aiid  ThQma$  puV^rted"to 
Shearman,  William  fVibim.V  .The  plaintifib  proved  the  p?  attested  by 

,-»,,.  ,    a  4.  •  .  ,  .      .     C,  evidence  of 

defendanra  signature,  and  the  payment  of  interest  witbiiiai)^  payments  of 

years  .\iy  H^omajt  Shearman.     It  was  shewn  that  the  de-  '?'^^'  If'^^l? 

fendant  was  merely  a  surety,  and  that  when  be  signed,  the  is  not  sufficient 

sigp^t^irpftpf  the.  iyfo§ffear^aus  j^;ere^]ry  dy  upo;i  f\fe  not*,  ^^^^t  of  the 

WilfOfif  tjl^j^.subsf^ipbing^wit^essy^  qot  (laying  been  called^  N.  statute  of  limi- 

R.  QUir^  fj^jfli^^  for.^.nopsuit  op  ^hja^  ground.      The  c.'^b^cairedr^ 

learT«(lJudgp^jefi|seji,  to^nonsj^t,,  an^^^^^         the.ca^e  to  the  i'*;^"?!^!'?- 

a  ••         ij/'ji  A  •  pears  mac  ^« 

JW^^RR'Sg/W.Pf^PPSP^?!^  /ffW!*»^fPy?y®'W?  n9n?4Jt  wpon  signed  thenote 

thcaW9n,^to,,^hf^^,necj;w^^  sijbscribki  ^^Sf""' 

witi^lffSf  ^  1^^  jliry/oi^nd  ji  yer^wt^for  the  pljjintiff.     .N.  /{.  name  was  al- 
Chrk^^^^\n,t^elj^9t,ip^^^^  pisi  fpr  a  nonsuit  l^Sedto  the 

upon  the  point  reserved ;  against  which  note. 

WhiiihdiNI'i^\iv'MemA'^eam9ei*  (i?he*dfelBirtiaBt»<beinga 
surety^  and  haying  signed  the  note  at  a  time  when  the  signa- 
tures of   his  principals  were  already   upon  the   note,   is 

VOL.  in.  s  s 
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estopped  from  saying  now  that  one  of  them  is  not  a  ptitj 
to  it.  The  defendant  must  be  considered  as  baTtog  exe- 
cuted an  instrument,  in  which  there  is  a  recital  that  the  two 
Skearmant  were  parties  to  it  Suppose  that  this  had  been 
a  regular  guarantee  and  had  recited  that  the  two  Sheantum 
were  indebted  to  the  plaintiffs  in  the  sum  of  1002.,  and  die 
defendant  had  signed,  he  could  not  afterwards  say  that  the 
Shearmans  did  not  owe  the  plaintiffs  any  thmg.  It  is  not, 
however,  necessary  to  go  so  far  as  to  say  that  there  was  an 
estoppel  in  the  case:  but  it  is  sufficient  if  there  is  evidence 
that  Thomas  Shearman  was  a  party  to  the  note.  [Lord 
Denman,  C.  J.  You  gave  parol  evidence  of  that  ftct 
The  very  object  of  having  an  attesting  witness  is  to  acclade 
parol  evidence.]  The  principle  upon  which  it  was  decided 
in  Whitcofnb  v.  Whiinig  (a),  that  a  payment  by  one  of  the 
parties  to  a  joint  and  several  note  takes  the  case  oot  of  the 
statute,  is,  that  the  one  acts  as  the  ageni  of  the  other  parties 
to  the  note.  It  is  sufficiently  shewn  here  that  Thomas 
Shearman,  in  paying  the  interest  upon  the  note^  acted  as  the 
agent  of  the  others* 


The  Ck)urt,  without  calling  upon  Clofke  to  support  Us 
rule,  made  it  absolute. 

Rule  absolute. 

(a)3Dougf.659. 


Dob,  on  the  several  demises  of  WittiAM  Swbktlanh 
and  Charity  Hill,  v.  WaBBBa. 

In  an  sjeet-  EjECTMENT  for  lands  called  "  Middle  Langford,**  in 
inent  brotignt  i»  t^  rm 

by  a  person  the  county  of  Devon.  \lne  cause  came  on  to  be  tried 
cHumiiig  ttn-* 

der  a  post-nuptial  settlement  against  a  tubseqaent  paichasar  froai  the  Imibaiidp 
declarations  and  admissions  by  the  husband  that  he  had  received  valuable  consider- 
ation from  the  purchaser  are  not  admissible  in  evidence. 

Whether  a  post-nuptial  settlement  made  by  a  husband  upon  the  wife  at  the  instance 
of  his  wife's  friends,  she  having,  at  the  time  of  her  marriage,  been  entitled  to  legacies 
which  were  then  in  the  hands  of  eiecutors,  and  one  of  which  continued  to  be  so  at  the 
time  of  the  settlement,  is  or  is  not  a  fraudulent  conveyance  within  the  statute,  97  Eiis> 
c.  6,  so  as  to  be  void  as  against  creditors  and  subsequent  purchasers  (br  value — quitre. 
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before  Park,i,,  at  the  D«von»hire  spring  8881269,  \8X,        1834. 
mhea  n  veidiet  wta  taken  for  the  defendaBt,  subject  to  the 
feUowing  case^r 

17lh  October,  }7B6*  W.  Weftern  died  seised,  having  bj 
has  upttl,  dated  9lh  September,  17B6,  dei^sed  Middle  Lang- 
ford  to»  his  wtfe  for  Kfe ;  remainder  to  John  Hill  in  fee. 

Upon  the  death  of  W.  Western,  bis  widow  took  posses- 
aioD  of  the  premises. 

4th  March,  1798.  John  Hill  married  Charity  Steeethmd, 
erne  of  the  lessors  of  the  plaantiff  (who  was  of  age),  without 
tbe  IdiowledgB  of  her  friends. 

Charity  Hitt  was  entitled  to  100/.  under  the  will  of  John 
Sweeilandj  and  to  400/.  under  the  will  of  Benjamin  Sweet- 
hmd.  These  legacies  were  then  in  the  hands  of  the  respec* 
irre  exeentors,  and  were  pi^able  on  attaining  twenty-one  or 
marriage. 

nth  May  and  dfid  May,  179B.  The  executors  of  Benj. 
Smeethni  purchased  in  the  maiden  name  of  Charity  Hill 
000/.  consola,  in  two  portions,  with  the  400/.  legacy. 

A  day  or  two  after  the  marriage,  a  settlement  was  talkd 
of  by  the  mother  and  uncle  of  Charity  Hill,  and  on  the 
Mlh  March,  1798,  instructions  were  given  for  it  to  Mr. 
Wood,  an  attorney  and  connection  of  the  family  of  Mrs. 
iff///  and  he  prepared  a  deed  of  settlement,  which  was  duly 
executed  on  the  d6th  May,  1798,  and  which  was  made  be- 
tween John  Hill  and  Charity  his  wife,  of  the  one  part,  and 
W.  Dingle  and  IV.  Sweetland,  of  the  other  part.  By  this  deed 
Ae  100/.  and  COOL  were  assigned  to  Dingle  and  Sweetland 
in  trust  (inter  alia)  to  allow  John  Hill  to  have  the  interest 
Of  produce  as  long  as  he  and  his  wife  should  both  livci 
and  he  should  not  be  a  bankrupt  or  insolvent ;  in  which 
latter  case  the  trustees  were  to  hold  in  trust  for  the  separate 
use  of  the  wife  duritig  the  life  of  HilU  After  the  death  of 
either  of  them,  the  other  was  to  have  the  whole  capital. 
The  trustees  were  empowered  to  recover  from  the  executors 
of  John  Sweethnd  the  100/.  which  had  not  been  paid,  and 
were  authorized  to  lend  both  sums  to  the  husband,  upon 

s  s  2 
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1834.  such  security  as  they  should  in  their  discretion  think  proper 
to  accept.  In  the  same  settlement  John  Hill  demised 
Middle  Langford  (to  the  reversion  of  which  he  was  entitled 
in  fee)  to  Dingle  and  Sweetland  for  eighty  years,  if  Charity 
Hill  should  so  long  live«  to  commence  after  the  death  of 
Awi  Western  and  himself,  in  trust,  to  permit  her  to  receive 
the  rents  for  her  life  during  the  term. 

18th  September,  179B.  The  legacy  of  100/.  was  paid  to 
John  Hill. 

2oth  September,  1798.  The  600/.  consols  were  transfer- 
red into  the  names  of  the  trustees  of  the  settlement,  and 
remained  standing  in  their  names  till  November,  1805, 
when  it  was  sold  out  by  them  and  advanced  to  John  HilL 

Several  other  legacies  were,  after  the  marriage,  be- 
queathed to  Charity  Hill,  amounting  to  loO/.,  which  she 
received  during  coverture. 

4th  and  dth  February,  1803.  By  lease  and  release  between 
John  Hill,  of  the  one  part,  and  John  Wilcocks,  of  Exeter, 
banker,  of  the  other  part.  Hill,  in  consideration  of  the 
moneys  thereafter  to  be  advanced  by  Wilcocks,  conveyed 
the  premises  to  Wilcocks  and  his  heirs,  in  trust,  to  sell  the 
same  after  six  months'  notice  from  Wilcocks  to  Hill,  if  the 
debt  should  not  exceed  800/.,  and  after  one  month's  notice 
if  the  debt  should  exceed  that  sum ;  the  notice  to  be  left  at 
the  dwelling-house  of  HilL  The  produce,  when  sold,  was 
to  be  applied  in  satisfaction  of  the  debt,  and  the  surplus  to 
be  paid  to  Hill  and  his  heirs.  But  the  estate  was  to  be  re* 
conveyed,  in  case  Hill  should  pay  the  amount  due  before 
the  expiration  of  the  notice. 

No  money  was  advanced  to  Hill  at  the  time  of  the  ex- 
ecution of  this  deed.  The  only  evidence  given  at  the  trial 
of  any  money  being  at  any  time  advanced  by  Wilcocks  to 
Hill,  or  of  any  debt  existing  from  Hill  to  Wilcocks,  was  the 
following,  which  was  received  by  the  learned  judge,  subject 
to  the  opinion  of  the  Court  as  to  its  admissibility : 

A  copy  of  a  notice  from  Wilcocks  to  Hill  was  read. 
This  notice  recited  the  lease  and  release,  and  that  900/.  was 
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then  due  from  Hill  to  Wilcocksy  and  gave  notice  of  an  inten-        1834. 
tion  to  sell,  in  pursuance  of  the  powers  given  by  the  inden- 
tures, within  one  month. 

This  notice  was  stated  by  Tapley  (clerk  to  Mr.  Pidsley, 
who  prepared  the  mortgage,)  to  have  been  served  at  the 
dwelling-house  of  Hill.  Pidsley  stated  that  after  the  notice 
had  been  so  left,  Hill  and  his  brother  came  to  him  in  con- 
sequence,  and  requested  him  to  interfere  with  WUcocks  not 
to  sell  the  property,  the  brother  promising  to  pay  oiF  the 
debt.  Hill  did  not  say  the  money  had  not  been  advanced. 
The  brother  paid  100/.  towards  it.  Pidsky  also  stated  that 
when  the  security  from  Hill  to  Wilcocks  was  prepared  and 
executed,  he  had  no  intimation  of  any  marriage  settlement. 

A  commission  of  bankrupt,  dated  14th  September,  1804, 
which  had  been  issued  against  Hilh  and  the  last  examina- 
tion of  the  bankrupt  under  this  commission,  were  read.  In 
his  examination  the  bankrupt  stated  that  he  had  had,  in 
right  of  his  wife,  100/.  and  600/.  consols ;  that  he  had  been 
entitled  to  the  reversion  in  fee  of  an  estate  called  Little 
Langford,  subject  to  the  life  interest  of  Ann  Western;  that 
he  had  conveyed  this  estate,  by  lease  and  release  of  4th  and 
5th  February,  1803,  to  Wilcocks,  in  trust,  for  sale,  on  his 
advancing  800/.  thereon;  that  he  understood  some  doubts 
had  arisen  as  to  the  validity  of  his  conveyance  to  Wilcocks, 
but  that  he  could  not  say  whether  they  were  well  or  ill 
founded  ;  that  he  had  received  a  notice  from  Wilcocks,  bear- 
ing date  the  2d  February,  1804,  that  in  default  of  payment 
of  the  sum  of  800/.  and  interest  within  one  month,  he  would 
proceed  to  sale. 

jK.  Wilcocksy  who  was  in  his  father's  bank  in  1798,  and 

knew  Hill,  stated  that  Hill  banked  with  the  firm  until  1803 

.  or  1804;  that  he  made  out  an  account  in  1804,  and  inclosed 

.  it  in  a  letter  to  W.  Hill,  the  brother  of  John  Hill.    This 

letter  was  produced,  and  was  as  follows : 

"  Western  Bank,  Exeter, 
Sir,  15th  February,  1804. 

Mr.  Pidsley  this  day  informed  us  that  you  will  pay  us  the 
amount  of  money  that  we  have  advanced  your  brother  John^ 
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1894.  if  we  will  omit  selling  Langford,  but  that  jou  cannot  engage 
to  paj  it  in  leas  than  three  months.  We  uoderstand  three 
months  from  the  date  of  the  notice  we  gave  him*  The 
preseDt  is  to  inform  you  diat  we  are  willing  to  oblige  you, 
provided  you  pay  us  iOOl.  towards  the  said  debt  on  cr  br- 
fore  the  Mth  inslaat.  We  are,  tuu" 

<'  P.S.  The  bahmce  due  to  us»  widi  interest  «p  to  dae  e4«h 
December,  is  902/.  85. 3d^  as  per  acooont  delivered  to 
Mr.  HilL" 
The  witoess  said  he  had  no  doubt  that  he  saw  his  bro^ 
ther,  but  he  would  not  state  that  he  bad  communicated  this 
letter  or  the  state  of  the  account  to  him,  but  he  stated  that 
he  did  hioMelf  (i.  e.  the  brodier)  offer  to  the  Bank  to  pay 
off  the  deamnd  by  instalments,  and  that  he  actoally  paid 
1002.  of  the  mortgage  debt 

It  was  objected,  on  the  part  of  the  pkintiffy  that  the  c&pjf 
of  the  notice  was  not  adeussable,  and  d»t  the  dedarations 
of  John  Hill,  made  after  the  execution  of  the  eettiement^ 
and  his  last  exammatioa,  and  the  letter  of  the  bonkers  to 
W.  HiU  and  his  proposals  to  them,  were  not  properly 
received  against  the  phintiflF  to  prove  the  existence  of  a 
debt  from  Jolm  HiU  to  Wikoch. 

1817.  John  HiU  died,  leaving  Charity  HUl,  one  of  the 
teasora  of  the  plaintiff,  him  surviving. 
Jnne»  18S1«  Asm  WesterHf  the  tenant  for  life,  died. 
The  other  lessor  of  the  pfaiottff^  WiUmm  SweHland,  k 
one  of  the  trustees  under  the  settleaMnt. 

The  defendant,  fFeMer,  daims  under  the  nwitgagt  of 
5th  February,  1803. 

The  questions  for  the  opinion  of  the  Court  are — First, 
Whether  the  plaintiff^  whose  lessors  claim  under  the  settle- 
ment of  the  24th  May,  1798,  is,  on  die  facts  above  statedi 
entitled  to  recover :  Secondly,  Whether  the  evidasoe  ob- 
jected to  was  admissible;  and  wtiether  there  was  legal 
endence  of  any  debt  being  due  from  John  Hill  to  IVilcocks 
under  the  mortgage  of  llie  5th  February,  1803,  or  of  there 
being  any  valuable  consideration  for  that  deed. 
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Folleii  for  the  plaintiff.     It  is  not  intended  to  deny  thst         18S4. 

under  27  Eliz.  c.  6,  a  purchaser  for  valuable  consideration 

is  entitled  to  ppevail  over   a  voluntary  setdemcat;  but 

the  defisndanti  in  order  to  entitle  himself  to  the  benefit  of 

that  statute,  must  prove  himself  to  &c  a  purchaser  for  a 

valuable  ammderation,  and  must  also  shew  that  the  poat> 

nvptial  settlement  is  2i  voluntary  settlement,  or  made  wiih^ 

OMi  valuable  consideration. 

I.  Has  the  defendant  established  that  the  deed,  under  First  point: 
J  .  •    .        ,  .  -  ,     Whether  sufl&- 

wnica  he  claims  as  tenant  to  the  mortgagee,  was  aiafle  cient  evidence 

upi^n  valuable  consideration  i    Of  this  he  is  bound  to  give  ^Z  coiwidera- 

.    tion  for  mort- 
dear  and  positive  evidence.    The  recital  in  the  deed  ia  gage. 

not  evidence  for  the  party  nuAing  it,  and  againat  partiea 
ckmning  under  a  prior  deed.  Boaidea,  the  conaidention 
stated  IS  money  to  be  advanced.  It  should  be  shewn  by 
legal  evidence  that  what  the  deed  contemplated  us  a  thing 
to  be  done  in  future,  was  in  fact  done.  It  should  be 
sbewn  by  legal  evidence  that  there  was  an  advance  of 
mofiey  upon  the  aeeurity  of  that  deed,  and  in  pursuance  of 
it.  The  mode  by  which  this  is  attempted  to  be  done  was, 
by  putting  in  admiisims  and  declarations  of  John  HiU^ 
BMKle  by  bim  after  he  had  by  the  deed  of  aetdemen^  under 
whkh  the  lessees  of  the  plaintiff  claim,  parted  with  his  in^ 
terest  in  the  property.  Oeclarationa  and  admissions  of  an 
ass^nor  nHist,  in  order  to  defeat  the  tide  of  the  party  to 
whcwi  he  has  conveyed^  have  been  nuide  antecedmdy  to 
tbat  conveyance,  and  whilst  he  was  the  owner  of  the  pro- 
perty, and  not  afterwards.  Where  a  person  parts  with  his 
interest  in  any  kind  of  property,  no  admission  subeequentiy 
made  by  bim  is  evidence  i^inst  liie  party  to  whom  he  has 
aasigned  his  iatereet{a).  The  evidence  which  was  re- 
fa)  Vldt  Clipsam  v.  tT^Men,  C.  192;  CoUenridge  v.  Jbr^aftor- 
1  Esp.  K.  P.  €.  10;  AsM  v.  «oii,tM.S50;  Roksonv.Awdmds, 
Jiimmes,  ibid,  ^30^  Welker  v.  cM-^rS;  I»at  v.  Fittcbf  t  T^aoL 
Brcadiiock,  ibid.  458;  Jhickham  U\;PeaceahkY.WatwUf4tTwxnl. 
V.  Walliiy  5  Esp.  N.  P.  C.  251;  J6;  Doe  d.  Joknton  v.  Earl  of 
Bmcm  V.  Chesney,  1  Stark.  K.  P.      Pembroke,  11  East,  604. 
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Second  point : 
Whether  set- 
tlement valid 
against  sub- 
sequent pur- 
chaser for  va- 
luable con- 
sideration. 
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ceived  in  this  case  is  only  good  if  the  admissions  of  Hill 
are  good. 

11.  Supposing  the  Court  to  consider  that  there  was 
evidence  of  consideration  for  the  Biortgage,  the  question 
arises,  whether  the  conveyance  by  the  husband  to  the 
trustees  in  179B,  was  a  fraudulent  voluntary  conveyance 
within  the  meaning  of  the  '27  Eliz.  c.  6.  The  marriage 
took  place  on  4th  March,  1793,  without  the  knowledge 
or  consent  of  the  wife's  friends,  she  being  then  entitled  to 
legacies  of  100/.  and  400/.,  which  were  in  the  hands  of 
the  executors  under  two  wills.  Shortly  after  the  marriage, 
a  settlement  is  talked  of  by  the  friends  of  the  wife,  and 
instructions  to  prepare  one  are  given  by  them.  After  this, 
but  before  the  execution  of  the  deed,  the  legacy  of  400/. 
is  invested  in  the  funds  in  the  maiden  name  of  Mrs.  HiU^ 
and  the  legacy  of  100/.  remains  in  the  hands  of  the  exe- 
cutor. The  settlement  was  then  made,  transferring  to 
the  trustees  the  stock  and  money  belonging  to  the  wife, 
upon  trusts  which  were  for  the  benefit  of  both  husband 
and  wife,  and  giving  to  the  trustees  a  trust  term  in  the 
property  to  which  the  husband  was  entitled  in  reversion, 
for  the  benefit  of  Mrs.  Hill,  in  case  she  should  survive. 
There  being  here  property  of  the  wife  (whether  500/.  or 
only  100/.)  to  which  the  husband  had  no  title  at  law,  and 
which  he  could  not  recover  without  the  intervention  of  a 
Court  of  Equity,  the  wife  was,  according  to  the  rules  of 
equity,  entitled  to  call  upon  him  to  make  a  settlement 
upon  her,  either  out  of  that  fund  or  out  of  his  other  pro- 
perty ;  and  if  so,  the  settlement  cannot  be  treated  as  vo- 
luntary. A  settlement  made  bon&  fide  between  the  hus- 
band and  the  friends  of  the  wife,  under  circomstances 
in  which  he  might  in  a  Court  of  Equity  be  compelled  to 
make  a  settlement  upon  the  wife,  will  be  valid,  as  a  settle- 
ment made  for  a  valuable  consideration,  against  both  the 
creditors  of  the  husband  and  subsequent  purchasers  from 
the  husband,  although  it  be  made  without  the  intervention 
of  a  Court  of  Equity.     Propositions  to  this  effect  are  laid 
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down  in  Roper's  Husband  and  Wife  (a),  and  the  authorities         i884. 
to  which  that  writer  refers  fully  support  the  text.    Middk-      '^^^ 
comev.  Marhw  (if),  which  is  onfe  of  the* carets  cited,  is  v, 

precisely  in  point  here.    There  the  wife  was  entitled  to  a     Wbbbbb. 
legacy  which  was  in  the  haiBQb  of  the  execvtors  of  the  will| 
so  that  the  husband  could  ndt  Teach  it  without  the  assist- 
ance of  a  Court  of  Equity,     Instead  of  taking  the  case 
into  equity,  where  the  husband  wotdd  hftve  been  compelled 
to  make  a  settlement,  the  executors  themselves  paid  the 
legacy  upon  terms  of  settling  the  amount  upon  his  wife, 
which  was  done;  and  the  settlement  was  supported  against 
subsequent  creditors  of  the  husband.      Ward  v.  Shal' 
lett(c),  Lady  Arundel  y»  PUpps  {d),  Wheeler  y,  Caryl (e). 
These  cases  also  shew  that  the  question  as  to  the  adequacy 
of  the  consideration  will  not  be  weighed  with  nicety,  pro- 
vided the  settlement  be  just  in  general,  the  question  being 
whether  there  was  fraud  in  the  transaction.     Where  the 
settlement  vastly  exceeds  the  consideration,  this  will  raise 
a  presumption  rf  fraud.    There  is  no  pretence  here  for 
saying,  nor  has  it  been  attempted  to  shew  that  the  con- 
sideration was  so  inadequate  to  the  value  of  the  settlement 
as  to  raise  a  presumption  of  a  fraudulent  intention,  nor 
indeed  is  there  any  evidence  whatever  of  inadequacy.     Le- 
gacies to  the  wife  in  the  bands  of  executors  at  the  time  of 
marriage,  fall  within  the  rule  which  obtains  in  Courts  of 
Equity,  that  the  husband  shall  not  have  the  money  without 
making  a  proportionate  settlement  upon  the  wife.    Brown 
et  Vs.  V.  Man  (/),  Blount  v*  Bestland  (g),  MeaUs  v. 
Mealis  (A).    In  Deeks  et  Ujb*  v»  Strutt  (i),  it  was  attempted 
to  maintain  an  actioa  at  law  for  a  legacy  4  and  one  of  the 
grounds  upon  which  the  judgment  of  the  Court  (who  de- 
cided against  the  right  claimed)  proceeded  was,  that  in 

(a)  Vol.  i*  pnges  S57  and  831.  (e)  Arab.  UU 

{b)  2  Atk.  519.  (/)  3  P.  Wms.  202. 

(c)  2  Vez.  sen.  16.  (jg)  5  Ves.  515. 

id)  10  Ves.  140 ;  and  upon  An  (A)  5  Ves.  7S8(a). 

issue  at  law,  in  6  East,  257.  (0  5  T.  E.  690. 
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t8S4b  equity  the  husband  was  compeHable  to  make  a  tetdemciit 
upon  the  wifei  when  he  daioied  a  legacy  whiek  had  been 
bequeathed  to  hen  The  only  question  where  a  post>o«ptial 
settienient  is  made  vpon  a  wife  who  is  entitled  to  a  legacy 
or  other  property,  which,  except  ibtougfa  the  intervention 
of  a  Court  of  Equity,  her  husband  could  not  reach,  is, 
whether  the  aettktnent  is  ju$t  md  equUabk  as  against 
subsequent  crodiCors  and  purchasers.  It  is  staled  in  this 
case,  that  at  the  time  of  the  mortgage  tiie  mortgagee  had 
no  notioe  of  the  prior  deed  of  settlement;  but  notice  or 
want  of  notice  is  immaterial,  the  question  being  merely 
whether  there  has  been  a  valuable  consideration  for  Ihe 
respective  deeds* 

First  point.  Cfotsifer,  contri.    L  There  is  evidenoe  of  a  valuable 

considerstion  having  been  giten  for  the  conveyance  in 
1803.    The  pvopositioa  that  the  admissions  of  J<Jm  Hitt 
earniot  be  received  in  evidence  to  shew  that  valuable  oon^ 
sideration  passed,  contains  in  it  a  petitio  prinoipti,  for  unless 
it  be  first  established  that  the  previous  conveyance  was 
vafid,  /oAft  Hill  cannot  be  taken  to  have  parted  with  his 
interest,  so  as  to  make  his  subsequent  statements  inad* 
missiUe  in  evidence  against  the  party  who  daioM  under 
tbe  first  deed.    The  defendant  seeks  to  avoid  the  aetde» 
ment  as  a  fraudulent  conveyance  within  the  statute  of  JBiit. 
If,  as  the  defendant  has  to  contend,  the  settlement  is  void 
as  against  a  purchaser  for  vakie,  it  cannot  be  said  that  by 
reason  of  his  fmwiutent  act  (for  such  it  is  in  httr,  though 
no  moral  fraud  may  have  been  committed,)  he  shaH  not 
be  admitted  to  give  evidence  to  support  ihe  title  of  a  puf^ 
chaser  against  a  party  who  fovnds  his  title  npon  the  prs* 
^ons  act  of  fratid.    ooth  parties  claim  under  «Imii  £wr, 
and  each  contends  that  there  was  no  consideration  for  the 
conveyance  under  which  the  other  claims ;  vrhythen  is  it  to 
be  said  tliat  admissions  by  him  that  he  received  consider- 
ation from  the  purchaser,  so  as  to  give  su<Ji  purchaser  a 
right  to  question  the  vdidity  of  the  prior  deed,  nre  iitad*^ 
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miasible  i    The  conskkratiaii  staled  in  the  deed  of  money        18S4. 
to  be  «dvatioed,  is  a  valtulife  conaideratioii  proved,  if  the 
adnitsioos  of  JtAm  HUl  ore  evideDce*    The  declarations 
made  bjr  John  HUip  upon  his  examiiiation  ander  his  bank> 
rvptcj,  are  admissions  <rfa  particaiwly  solemn  nature^  and 
therefore  entickd  to  more  dum  ordinary  weight.     Much 
of  what  has  been  treated  as  a  series  of  admissions  by  John 
Hill,  are  more  than  that    They  are  declarations  accom- 
panied vikh  taeii.    That  which  took  place  at  the  meeting 
between  Pidsley  and  J.  and  W,  Hill,  cannot  be  oonsidered 
as  amounting  to  nothing  more  than  mere  declarations  by 
Hill.    The  payment  of  100/.  by  the  brother,  coupled  with 
the  other  drcmnstiinces,  is  strong  evidence  to  shew  that 
money  had  been  advanced  by  WUcocks  to  Hill  in  the  manner 
contemplated  by  the  mortgage  deed.    [Tamntonf  J.  It  is 
bard  to  throw  upon  the  Court  the  functions  of  the  jury  as 
weH  as  their  own*    It  should  hafe  been  left  to  the  jury  to 
say  substantively  whether  the  consideration  has  been  paid. 
i  will  always  disclaim  the  privUege  of  deciding  upon  the 
effect  of  evidence.     I  do  not  sit  here  as  a  juryman.]     It  is 
asswmd  that  if  this  evidence  be  athmssibk,  the  consider- 
ation was  proved  to  be  valuable.     If  this  evidence  be  not 
admissible^  the  valuable  consideration  given  by  a  purchaser 
from  Ike  hasband  will  m  no  cose  be  capaUe  of  proof,  unless 
MAer  persons  than  the  parties  themselves  actaally  saip  the 
considerrtion  paid.     The  argument  which  has  been  urged 
to^ay  goes  to  this  lengthy  that  not  only  John  Hill  cannot 
say«  bat  also  that  he  cannot  do  any  thing  in  derogation  of 
die  deed  of  settlement.    [Taunton,  J.    How  easy  it  might 
be  for  a  man  to  iatk  away  a  post-nuptial  settleoieat)  if  we 
were  to  allow  sudh  evidence  to  be  admitted.]    The  evi- 
d«nos  ofiered  is  something  more  than  bare  declarations. 
There  is  evMeoce  abundantly  strong  to  satisfy  all  reason- 
able minds  that  a  consideration  vras  paid  for  the  mortgage  ; 
and  there  is  n6  autbority  to  shew  that  the  acts  of  John 
Hiil,  and  his  declarations  made  at  the  time  of  his  acts^ 
are  inadmissible.    There  are  many  cases  upon  evidence; 
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1834.  m  which  declarations  have  been  admitted,  on  the  ground 
merely  that  the  party  had  no  interest  to  misrepresent  (a). 
ILittlledalef  J.  I  hope  not  Lord  Denman,  C.  J.  That 
must  have  been  connected  with  something  beyond.]  It 
was  the  interest  of  John  Hill  to  dem/  the  receipt,  and  this 
is  at  all  events  a  circumstance  which  will  weigh  with  the 
Court  in  considering  whether  they  shall  reject  evidence 
which  would  throw  much  light  upon  the  real  state  of  the 
facts,  and  as  to  the  admissibility  of  which  there  is  no  au- 
thority either  way. 
Second  point       The  Court  did  not  hear  him  upoii  the  second  point. 

Lord  Denman,  C.J. — It  appears  to  me  to  be  quite 
clear  that  there  was  no  evidence  which  ought  to  have  been 
submitted  to  the  jury  upon  the  question  whether  money 
had  been  advanced  by  the  mortgagee.  John  Hill  has  made 
a  settlement  which  cannot  be  set  aside  or  questioned 
without  evidence  of  a  subsequent  purchase  for  valuable 
consideration.  Of  that  consideration  there  ought  to  be 
clear  legal  proof.  The  evidence  which  has  been  given 
here,  consists,  at  the  highest,  of  declarations  by  John  Hill, 
and  I  take  it  to  be  clear  upon  general  principle,  that  a 
person  who  has  parted  with  all  his  interest  cannot  by  any 
declaration  of  his,  subsequently  made,  derogate  from  the 
estate  which  he  has  conveyed ;  and  that  it  is  only  by  de- 
clarations made  while  the  interest  is  in  him,  that  he  can 
bind  those  claiming  under  him.  The  conduct  of  John  HUl 
at  the  meeting  between  liims^lf.  Ins  brother,  and  Mr.  Pu2s- 
letf,  together  with  the  evidence  of  the  payment  of  100/., 
certainly  makes  the  trabsa^on  look  bonA  fide;  but  this  is 
not  by  itself  evidence  of  the  payment  by  Wilcocks  of  a 
valuable  consideration.  Mr.  Crowder,  who  has  argued 
with  all  the  knowledge  which  could  be  brotight  to  bear 
upon  this  point,  was  obliged  at  last  to  resort  to  tbe  argn- 
ment  upon  tbe  absence  of  interest  in  John  Hill  to  misre- 
present   Tbe  absence  of  interest  to  misrepresent  must, 

(n)  Vide  S  Manti.  &  Ryl.  in  BJb0»  v.  Brentan. 
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in  order  to  make  th^  declarations  admissible^  be  combined        1834. 
with  some  other  circumstance.     I  may  observe,  in  pas3ing,        \^^ 
that  when  we  say  of  ,a  man  that  he  had  no  interest  to  mis-  9. 

represent^  we  assert  that  whi^h  .perhaps  w,e  can  never  Wbbbeb. 
know.  The  rules  of  evidence  ^jare  made  to  protect  nmn- 
kind  from  possible  fraud,  aod  it  would .  be  d^gerous  to 
depart  from  them.  I  think  therefore  that  no  legal  evidence 
of  consideration  for  the  mortgage  deed  has  been  given^ 
and  that  the  plaintiff  is  entitled  to  recover.    . 

LiTTLEDALE.  J. — This  evidence  is  good  as  between  the 
parties  to  the  mortgage  transaction^  but  third  parties^ — parties 
claiming  under  the.  post-nuptial  settlement, — are  not  bound 
by  it.  It  is  not  competent  to  a  party,  after  he  has  parted 
with  his  interest  to  others,  to  bind  them  by  any  declara- 
tions in  derogation  of  their  estate.  Those  who  claim  as 
purchasers  under  the  husband  should  shew  that  the  money 
was  actually  advanced.  I  think  there  is  no  evidence  to 
affect  the  interest  of  third  persons.  The  only  part  of  the 
evidence  about  which  there  can  be  any  doubt,  is  that  which 
relates  to  what  took  place  when  John  Hill  and  his  brother 
met  the  mortgagee's  attorney  after  the  notice  of  intention 
to  sell.  Certainly  all  that  clearly  amounts  to  declarations 
by  John  Hill:  and  the  fact  of  the  brother's  paying  off 
100/.  is  certainly  evidence  that  the  banker  had  made  ad- 
vances on  the  mortgage  security  to  that  amount,  but  it 
goes  no  further  than  that ;  it  does  not  by  any  means  follow 
that  more  than  100/.  had  ever  been  advanced,  and  that 
sum  is  paid  off.  Against  the  parties  claiming  under  the 
post*nuptial  settlement,  the  evidence  which  was  given  was 
not  properly  admissible. 

Taunton,  J. — ^The  defendant  claims  under  the  mort- 
gage deed ;  the  lessors  of  the  plaintiff  under  the  settle- 
ment* That  settlemeat  was.  at  the  time  good,  though  it 
might  be  defeasible  in  the  event  of  there  being  a  subsequent 
purchaser  for  a  valuable  consideration.    The  question  at 
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1884.  the  tri»l  wm,  whether  the  mortgagee  was  to  be  considered 
a  parcbaser  for  a  valuable  consideration  ;  and  the  question 
for  us  is,  whether  the  evidence  given  was  admissible.  The 
Wb»bu«  evidence  ought  to  be  phun  straight'forward  evidence  of 
payment  of  the  money ;  whereas  it  consists  only  of  ad-* 
missions  by  a  party*  ^^  effect  of  wbicb^  if  admitted^  wonid 
be  to  cat  down  a  settlement  pnmomly  made  by  himsell. 
Join  Hill  having  parted  with  his  estate  by  tbe  settlensenlf 
was  not  competent  U>  cut  down  that  settlenient  by  deck' 
rations  made  afterwards.  I  will  not  say  what  would  be 
tbe  effect  of  the  evidence^  if  admitted.  I  am  not  a  jiny« 
min.  It  is  not  for  me  to  say  that  there  was  not  sufficient 
evidence  to  satisfy  the  jury  of  them  having  been  any  Ta« 
luable  consideration  for  that  deed*  I  do  not  see  sufficient 
to  have  satisfied  me* 

Williams^  J^^I  ani  of  tbe  same  opinion.  There  wm 
not  sufficient  evidence  to  sustain  the  defendant's  point  that 
a  valuable  consideration  was  given  by  Wikockt.  Tbe 
question  is^  whether  there  is  ray  legal  evidence.  Sap* 
posing  that  we  say  that  the  evidence  as  to  the  payment  of 
100/.  by  tbe  brother  was  evidence,  but  that  a  great  portion 
of  the  evidence  was  inadmissible^  bow  can  we  say  that  the 
remainder  is  sufficient  to  lead  to  tbe  conclusion  dmt  va- 
luable consideration  passed  i  Mr.  Crowder  contends  that 
John  HilP%  admissions  under  hit  bankruptcy  are  admis- 
sible, as  being  particularly  scdernn.  They  hate  no  more 
weight  in  point  of  law  than  any  other  declarations.  Tbe 
declarations  are  all  inadanssible,  and  I  do  not  see  haw  we 
can  say  that  tbe  simple  fact  of  a  payment  of  100/.  by  tbe 
brother  was  sufficient. 

Judgment  for  the  plaintiff. 
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Sadler  v.  Palfreyman,  Chambers,  and  Ward.  \j-^-^ 

Chambers  and  Ward  v.  Sadler. 

By  a  memoiiindum  signed  by  the  parties  to  the  first  of  An  sctlMi  b6* 

these  Mtioos,  it  was  agreed  that  su<A  acUon  should  be  p.  \^  compro- 

sottled  on  the  following  terms;  namely^  that  Sadler  sbonld  |niaed»  £•  an- 

accept  10/.  in  full  of  all  datnages  cbaf|^d  in  the  declaration  pay  ^.'s  costs 

in  that  action,  and  that  Palfrejftmmt  Chambtrs,  and  Ward  ^J^^^ 

should  pay  the  costs  of  the  attammfM  of  Sadkr  m  both  client.   The 

aetions,  as  between  attorney  and  clients    This  agreement  ^^Vattorney  ^ 

was  entered  into  upon  an  noderstanding  that  the  bills  Of  being  taxed, 

ooets  of  Messrs*  Bodgtrs  and  Siddell,  (who  had  been  the  ^xt^is^aken 

attorneys  of  Sadier  in  both  the  actions^)  should  be  taxedi  ^^-   V^'l.^' 
.11         1       11  «  .  .  ,      .  1        torney  is  liable 

and  that  they  should  be  so  taxed  on  the  authority  and  at  to  pay  the  costs 

the  insunce  of  Sadler.    An  order  for  the  taxation  of  the  of  the  taxation 

to  Jb. 

costs  of  Messrs.  Rodgers  and  Siddell,  as  between  attorney     A  party 

and  dieu^  and  which  rule  purported  to  be  made  upon  S^a>stsof%e 

bearing  the  attorneys  or  agents  on  both  sides,  and  by  eon*  attorney  of 

se$U,  was  subsequently  made  by  LUiledale,  J.    Upon  this  tweenattomey 

rule,  the  bills  of  costs  of  Messrs.  Hodgers  and  Siddell  were  ^^  f '>f ''^  '> 

°  .       entitled  to 

taxed  by  the  officer  of  the  Courts  and  upon  the  taxation  have  the  at- 

more  than  one-sixth  of  the  amount  of  the  bills  respectively  |^^'^  ^^" 

was  struck  off.    The  bills  were  taxed  with  the  authority 

and  consent  of  Sadler,  the  eUent  of  Messrs<  Rodgere  and 

Siddell^    In  last  Michaelmas  term  the  Court  ordered  that 

it  should  be  referred  to  the  master  to  tax  Palfreyman  and 

otberS)  and  Chambers  and  another^  their  caele  on  the  taxa^ 

tion,  which  costs  when  taxed  should  be  paid  by  the  said 

Messrs.  Rodgere  and  Siddell  to  the  said  Palfreyfium  and 

others,  and  Chambere  and  another.    The  costs  of  the  taxa» 

tion  having  been  taxed  in  pursuance  of  this  rule^  FoUetif 

in  Hilary  termi  obtained  a  rule  to  shew  cause  why  the  rule 

for  taxing  the  costs  of  taxation  and  all  further  proceedings 

thereon  should  not  be  set  aside  for  irregularis. 

Maule  and  Petersdorff  now  shewed  cause. — ^The  agree- 
ment was  made  with  an  express  understanding  by  Sadler, 
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1834.        the  party  immediately  entitled  to  have  the  costs  taxed,  that 

^'-^^'^-^      Palfreytnan  and  the  others  should  stand  in  his  place  in 

9.  this  respect.    Upon  the  words  of  the  statute  (a),  and  upon 

Palfretmam.  principle,  there  can  be  no  doubt  but  that  these  parties  are 

P^  entitled  to  have  their  costs  taxed.   It  may  be  suggested  that 

Sadler.      the  cases  of  Langford  v.  Nott  (b),  before  Piumer,  M.  R., 

and  of  Storiev.  LordBeciive,  before  Leach,  y.C.{c)  are 

authorities  to  the  contrary,  but  neither  of  them  touch  the 

present  case.    In  Langford  v.  Noti,  the  M.  R.  thought  that 

the  act  did  |K>t  apply  to  the  case  of  a  party  not  being  the 

client,  who  had  already  paid  the  bill ;  and  in  Storie  v.  Lord 

Beetwe,  the  decision  proceeded  on  the  ground  that  the    * 

party  claiming  to  have  the  attorney's  bill  taxed  had  agreed 

with  the  client  to  pay  a  stipulated  amount  of  costs.    If  Sir 

T.  Piumer  did,  in  Langford  v.  Nott,  express  any  doubts  as 

to  whether  the  statute  applied  to  any  case  where  the  party 

requires  to  have  the  costs  taxed  was  not  the  client,  such  a 

doubt  was  ill  founded.     In  Vincent  v.  Venner{d),  Leach, 

M.  R.,  decided  that  a  third  party  who  agrees  to  pay  the  i 

costs  of  a  suiti  as  between  attorney  and  client,  stands  in  the  < 

same  situation  with  respect  to  the  right  of  claiming  taxation 

of  the  solicitor's  bill  as  the  client  himself. 

Follett,  contnL  This  application  was  not  made  at  the 
instance  of  the  client.  The  Court  has  uo  power  to  direct 
Messrs.  Rodgers  and  Siddell  to  pay  to  Palfreyman  and  the 
others  the  costs  of  taxation.  There  is  no  doubt  but  that 
M  bettoeen  Sadler  and  the  other  parties  it  has  been  in  fact 
agreed  that  Palfreytnan  and  the  others  shall  receive  the 
costs  of  taxation  in  case  more  than  one^sixth  of  the  attor- 
ney's bill  should  be  struck  off;  but  the  Court  have  no  | 
power  to  compel  the  atiomey  to  pay  those  costs  to  any  party  j 
but  his  client.  The  find  Geo.  2,  c.  ££,  enacU,  (s.  83,)  that 
no  attorney  shall  commence  any  action  for  the  recovery  of 
his  costs  until  one  month  after  he  shall  have  delivered  his 

(a)  9  Geo.  ^,  c.  S3,  &.  SS.  (c)  1  Jac.  &  Walk.  899  (a). 

(6)  1  Jac.  ft  Walk.  291.  (<0  1  Mylne  &  Keen,  SIS. 
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bill  of  the  costs  to  the  party  or  parties  to  be  charged  there-        i834. 
wUh;  and  afterwards  it  directs,  that  upon  application  of  the      ^^*v*^ 
party  or  parties  chargeable  by  such  bill,  or  any  other  person  ^^ 

in  that  behalf  authorized,  to  the  Court,  or  to  any  judge  of  Palfreymih. 
the  Court  in  which  the  majority  of  the  business  has  been  ^^^^^^ 
done,  such  Court  or  judge  shall  refer  the  said  bill  to  be  Sadler. 
taxed  by  the  proper  officer  of  such  Court,  and  the  respec- 
tive Courts  are  authorized  to  award  the  costs  of  taxation  to 
be  paid  by  the  attorney,  if  the  bill  taxed  be  less  by  a  sixth 
part  than  the  bill  delivered ;  and  if  the  bill  be  not  less  by 
one-sixth,  the  Court  are  in  their  discretion  to  charge  the 
attorney  or  client  in  regard  to  the  reasonableness  or  un- 
reasonableness of  such  bill.  It  is  evident  that  the  legislature 
did  not  contemplate  that  the  application  should  be  by  any 
one  but  tlie  client,  or  that  the  costs  of  taxation  should  in  any 
event  be  paid  or  received  by  any  one  but  the  attorney  or  the 
client.  As  it  appears  that  the  bill  has  been  taxed  by  consent 
it  may  be  too  late  to  object  to  the  order  for  taxation  of  the 
bill,  but  the  Court  cannot  compel  the  attorney  to  pay  the  costs 
of  taxation  to  any  one  but  his  client.  In  order  to  be  within 
the  act  at  all  the  parties  must  stand  in  the  relation  of  attor- 
ney and  client,  Langford  v.  Nott{a). 

Lord  Denman,  C.J. — I  have  been  embarrassed  in  the 
course  of  the  argument  by  the  circumstance  of  there  having 
been  cross-actions.  We  had  better  consider  it  as  a  single 
action.  The  parties  to  this  action,  for  the  purpose  of  set- 
tling it,  enter  into  an  arrangement,  by  which  it  is  agreed 
that  the  defendants  shall  pay  the  costs  of  the  attorneys  of 
the  plaintiff,  as  between  attorney  and  client.  If  the  de- 
fendants were  not  entitled  to  have  the  costs  taxed  under 
this  agreement,  and  were  not  entitled  to  receive  the  costs 
of  taxation  in  case  one-sixth  should  be  struck  off,  there 
would  be  no  security  against  their  being  charged  with  more 
than  the  costs  as  between  attorney  and  client.  The  clause 
in  the  act  of  parliament  operates  to  give  the  right  to  have 
(a)  lJac.&  Walk.  391. 
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1834.  the  coats  taxed^  and  to  receive  the  costs  of  taxation  where 
one-sixth  is  struck  to  the  party  chargeable  by  the  bill}  and 
it  seems  to  me  that  this  case  falls  within  the  express  words. 
I  can  see  no  reason  why  the  attorneys  should  not  pay  then 
here,  nor  why  they  should  not  pay  them  to  the  defendaatSi 

LiTTLEDALE,  J. — I  also  think  that  the  attorneys  are 
liable  to  pay  these  costs.  When  the  parties  entered  into 
an  agreement  to  pay  the  costs  as  between  attorney  and 
client,  it  was  evidently  not  intended  that  the  defendants 
should  pay  the  whole  amount  of  the  bill.  They  were 
entitled  to  have  them  taxed;  if  so,  they  might  be  reduced 
by  more  than  one-sixth,  and  if  so,  tlie  defendants  were  en- 
titled to  receive  the  costs  of  taxation.  It  is  no  difference 
to  whom  the  attorney  pays  the  costs.  The  statute  is  ia 
general  words,  to  pay  the  costs  of  the  taxation  if  one-sixth 
should  be  struck  off. 

Taunton,  J. — I  am  entirely  of  the  same  opinion.  I 
cannot  see  why  Palfreyman  should  not  be  considered  as  the 
party  chargeable  within  the  words  of  the  act.  He  was  not 
the  party  to  be  charged  to  whom  the  attorney  is  required  to 
deliver  his  bill;  but  when  he  entered  into  the  agreement  to 
pay  the  costs  as  between  attorney  and  client,  I  think  be  had 
a  right  to  see  that  he  was  not  charged  too  much ;  and  that 
he  might,  without  violence  to  the  words  of  the  act,  be  cod* 
sidered  as  the  party  chargeable.  My  judgment  does  not 
proceed  upon  the  addition  of  the  words  '*  or  by  any  persoa 
in  that  behalf  authorized,"  by  which  is  intended  the  agent  of 
the  party  chargeable* 

Williams,  J. — I  am  entirely  of  the  same  opinion*  The 
case  has  been  argued  as  if  Pal/reyman  had  been  entirely  a 
stranger.  By  Palfreymans  taking  upon  him  to  pay  the 
costs  as  between  attorney  and  client,  he  became  as  much 
raterested  as  any  other  person. 

Rule  discharged. 
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Lainson,  Executor  of  Griffiths,  v.  Tremere. 

Debt  on  a  bond,  dated  <i3d  October,  1809,  from  the  The  obligor  of 

defendant  to  Griffiths,  in  the  penal  sum  of  1000/.    The  diSdTr 

defendant  craved  oyer  of  the  bond  and  of  the  condition,  the  payment 

Mrhich  (after  reciting  that  Griffiths  by  indenture  of  lease,  niie  of  ITO/. 

bearing  even  date  with  the  bond,  demised  to  the  defendant  *  ^^?^»  ^'^^' 
.  .  cording  to  an 

certain  hereditaments,  to  hold  to  defendant,  from  the  5th  indenture  of 

January  then  next,  for  thirty-one  years  wanting  ten  days,  at  su'ed  the  ren^ 

the  yearly  rent  of  170/.,  payable  quarterly,  as  therein  men-  to  be  140/.,)  is 

tionedy  and  under  and  subject  to  certain  covenants,  provi*  ^n  action  on 

aions  and  agreements  therein  contained.)  was  declared  to  be,  the  bond,  from 

,  saying  that  the 

that  if  the  defendant  and  two  other  obligors  should  from  rent  reserved 

time  to  time  during  the  continuance  of  the  lease  pay  to  {^^re^^J^^^^^/ 
Griffiths  the  said  yearly  rent  of  170/.  on  certain  days,  and  a  year. 
should  observe,  perform,  fulfil  and  keep  all  and  every  the 
covenants,  clauses,  provisoes,  conditions  and  agreements, 
contained  in  the  indenture  of  lease,  then  the  bond  to  be 
void.  The  defendant  then  pleaded,  first,  non  est  factum; 
secondly,  that  the  indenture  of  lease  recited  in  the  condition 
of  the  bond,  was  a  certain  indenture,  bearing  even  date  with 
the  bond,  which  it  then  set  out  at  full  length,  and  from  which 
it  appeared  that  the  rent  reserved,  and  which  the  defendant 
covenanied  to  pay,  was  only  one  hundred  and/orty  pounds 
a  year«  Averments :  that  there  were  no  other  covenants, 
clauses,  provisoes,  conditions  or  agreements  in  the  lease, 
which  on  the  part  of  the  lessee  were  to  be  paid,  observed, 
performed,  fulfilled  or  kept;  that  the  defendant  entered 
and  has  hitherto  paid  the  yearly  rent  or  sum  of  one  hundred 
mkd  forty  pounds,  at  the  days  and  times  and  by  the  inden- 
ture limited  and  appointed  for  the  payment  thereof,  accords 
ing  to  the  true  intent  and  meaning  of  the  indenture  (a). 
Replicatiod,  that  the  defendant  bad  not,  since  the  death 

(a)  There  were  other  pleas,  opon  stated  in  the  condition  to  be  170/. 
which  issues  were  joined.  One  of  insleBd  o{  i40L  by  tmstake.  Vide 
these  was  a  plsa  tliat  the  reat  was     pott,  606. 
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1834.  of  Griffiths^  paid  to  the  plaintiff,  executor  as  aforesaid,  the 
yearly  rent  or  sum  of  one  hundred  and  seventy  pounds,  in 
the  condition  mentioned^  according  to  the  terms  thereof. 

To  this  replication   the  defendant  demurred,  assigning 
several  special  causes  of  demurrer,  trealing  the  replication 
as  inapplicable  of  the  plea. 
Joinder  and  demurrer. 

R.  V,  Richards,  for  the  defendant.  The  question  for 
the  Court  to  determine  arises  upon  the  defendant's  second 
pleat  and  is,  whether  the  payment  of  the  rent  reserved  by 
the  lease  is  not  to  be  considered  a  performance  of  the  con* 
dition  of*  the  bond.  It  is  submitted  that  by  payment  of 
140/.  a  year  the  condition  is  performed.  The  bond  and 
the  deed  are  to  be  taken  and  considered  together  as  parts  of 
one  and  the  same  security  (a).  The  condition  recites  that 
Griffiths  had,  by  indenture  bearing  even  date  with  the  bond, 
demised  certain  premises  for  a  term,  at  the  yearly  rent  of 
one  hundred  and  seventy  pounds,  and  the  condition  is  to  pay 
the  said  yearly  rent  of  one  hundred  and  seventy  pounds  during 
the  continuance  of  the  lease.  This  condition  points  to  the 
indenture,  and  it  is  clear  that  the  bond  was  intended  to 
secure  the  rent  reserved  in  the  indenture,  and  not  that  the 
indenture  was  intended  to  secure  the  rent  mentioned  in  the 
bond.  When  a  defendant  is  bound  upon  condition  to  per* 
form  the  covenants  of  an  indenture,  in  an  action  upon  the 
bond,  the  defendant,  in  order  to  discharge  himself,  must 
(by  a  recital  of  it  in  his  plea)  shew  the  deed  to  the  Court; 
and  the  reason  assigned  is  this,  "  in  order  that  they  may  see 
what  the  covenants  are,  i.e.  in  order  that  the  Court  may  see 
what  it  was  the  intention  o/'  the  bond  to  secure;  Cook  v. 
Remington  {b),  Read  v.  Dawson  (c),  Lewes  v.  Bali  (d), 
Tapscott  V.  Woolridge  (e),  Stibbs  v.  Clough  (/)•  If  the 
Court  is  at  liberty  to  look  at  the  bond  and  deed  together, 

(a)  Fide  4  Burr.  2787.  {d)  lSiderfin,97. 

{6)  6  Mod.  237.  (e)   Ibid.  4S5. 

(c)  1  Siderfin,  50.  (/)  1  Strange,  3«7. 
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it  18  apprehended  that  these  pleadings  are  sufficient.  The 
Court  will  look  at  the  indenture  to  see  whether  it  is  cor- 
rectly described  in  the  recital  in  the  bond,  and  if  they  find 
that  the  indenture  is  incorrectly  recited,  they  will  remedy  the 
defect  in  the  bond  by  construing  it  as  if  it  was  consistent 
with  the  indenture  which  it  recites,  so  as  to  give  effect  to 
the  real  substantial  contract  between  the  parties.  Upon  a 
comparison  of  the  recital  in  this  condition  with  the  deed 
itself,  the  Court  will  find  that  the  recital  of  the  amount  of 
the  rent  is  incorrect,  and  they  will  therefore  treat  the  con- 
dition of  the  bond  as  performed,  if  the  defendant  has  per- 
formed that  covenant  in  the  indenture,  the  performance  of 
which  the  bond  was  intended  to  secure. 

Dampier,  contrd.  The  defendant  having  under  his  seal 
acknowledged  that  the  rent  reserved  is  1 70/.  a  year,  cannot 
be  allowed  in  this  Court  to  shew,  by  way  of  defence  to  an 
action  on  his  bond,  that  the  rent  in  fact  is  140/.,  and  not 
170/.  a  year.  [Taunton,  J.  Ought  you  not  to  plead  the 
estoppel?]  Where  an  estoppel  appears  in  the  pleadings, 
the  proper  course  is  to  demur ^  although  the  party  is  at  liberty 
also  to  plead  it.  This  is  not  the  case  of  two  instruments 
forming  together  one  security,  as  it  has  been  contended, 
but  it  is  the  case  of  a  double  security,  and  much  resembles 
Cotterel  v.  Hooke{a),  in  which  it  was  held  that  the  grantee 
of  the  annuity  (to  secure  which  the  deed  and  bond  were 
given)  might  sue  the  grantor  upon  the  indenture,  although 
the  other  security  was  destroyed  by  a  discharge  under  the 
Insolvent  Act,  after  forfeiture.  In  Rowntreey,  Jacob  (b), 
it  was  held,  that  a  party  who  had  by  deed  acknowledged 
that  be  had  been  satisfied  a  debt,  was  estopped  from 
shewing  that  he  received  nothing.  There  were  in  that  case 
even  strong  suspicions  of  fraud  in  obtaining  the  acknow- 
ledgment, yet  the  Court  thought  they  would  not  get  over 
the  estoppel.  The  Court  cannot  look  out  of  the  deed  be- 
fore them,  to  see  whether  any  rental  is  incorrectly  made, 

(a)  1  Douglas,  07,  (6)  3  Taunt.  Ut, 
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1834.  whether  by  mistake  or  otherwise.  Issue  has  been  jomed 
in  this  case  upon  a  plea  of  mutake{a) ;  but  if  the  jury  should 
And  the  rent  was  stated  in  the  condition  to  be  170/.  instead 
of  ]  40/.  by  mistake,  and  should  upon  such  finding  give  their 
verdict  in  favour  of  the  defendant,  the  plaintiff  will  be  enti- 
tled to  judgment  non  obstante  veredicto,  for  mistake  in  a 
deed  cannot  be  averred  in  this  Court;  Goddard^n  ca*e(i)y 
Buckler  v.  Millerd(c).  The  very  essence  of  an  estoppel  is, 
that  a  person  is  prevented  from  pleading  the  truth  in  oppo- 
sition to  his  deed ;  and  upon  a  very  wise  principle, — that 
where  a  man  has  solemnly  acknowledged  a  fact  to  be  one 
way,  he  shall  not  say  that  the  fact  was  otherwise,  although 
such  may  in  truth  be  the  case.  [Lord  Denman,  C.  J.  It  is 
immaterial  whether  the  acknowledgment  be  true  or  iaise, 
if  there  be  an  estoppel.  Taunton,  J.  In  the  old  cases,  the 
question  was  rather  upon  the  form  than  upon  what  was  the 
real  intention  of  the  parties.  In  modem  times,  the  spirit  is 
more  regarded,  and  strict  estoppels  are  discountenanced.] 
In  StrowdY.  Willis  {d)  it  was  held,  that  the  obligor  of  a 
bond  conditioned  for  the  payment  of  37/.,  reserved  upon 
a  demise  of  land  for  forty  years,  according  to  such  articles 
indented,  was  estopped  from  pleading  that  he  had  nothing 
in  the  land  demised.  In  Jermin  v.  Randal (e),  the  con- 
dition of  the  bond  was  to  pay  so  much  weekly,  according  to 
an  order  made  by  justices,  and  the  defendant  having  pleaded 
that  the  justices  made  no  such  order,  the  plaintiff  had 
judgment.  In  Hosier  v.  Searle  (f),  the  obligor  of  a  bond 
conditioned  for  the  performance  of  the  covenants  on  his 
part  to  be  performed,  in  a  certain  indenture  bearing  even  date 
therewith,  was  held  to  be  estopped  from  pleading  that  the 
indenture  referred  to  was  never  executed.  This  must  be 
considered  a  modem  case.  The  true  distinction  is  this: 
where  the  condition  is  for  the  performance  of  the  covenants, 
provisoes,  8cc.  of  an  indenture  generally,  the  obligor  may 

(a)  Ante,  603,  n.  (d)  Cro.  Eliz.  362. 

lb)  2  Co.  Rep.  4  b.  (e)  Latch,  125. 

(c)  2  Ventr.  107.  (/)  «  Bos.  &  Pul.  299. 
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plead  that  there  are  no  provisoes ;  but  where  he  recites  an  1834. 
indenture  or  a  specific  proviso,  he  cannot  plead  that  there 
is  no  such  indenture  or  no  such  proviso;  Holloway's  case  {a). 
Here,  is  a  recital  of  a  specific  proviso  for  the  payment  of  a 
rent  of  170/.,  and  the  obligor  is  estopped  from  saying  that 
there  is  no  proviso  in  the  indenture  for  payment  of  rent  to  that 
amount.  Any  indenture  in  which  the  rent  reserved  is  of  a 
different  amount,  cannot  be  the  indenture  recited.  [Little- 
dale,J.  The  cases  are  collected  in  10  Vin.  Abr.  Estoppel,  (R.) 
from  which  it  appears  that  where  in  a  deed  there  is  a  recital 
of  a  particularity f  the  party  reciting  shall  not  be  admitted 
to  deny  it.]  This  is  clearly  a  particularity^  The  cases 
shew  beyond  doubt,  that  where  a  party  in  his  deed  recites 
an  indenture,  he  cannot  plead  that  there  is  no  such  indenture, 
yet  here  the  party  in  effect  specially  denies  that  there  is 
any  such  deed  as  that  recited  in  the  condition,  for  the  deed 
recited  is  a  deed  reserving  a  tent  of  170/. ;  Trevivan  v.  Law- 
rence {h).  With  respect  to  the  common  observation,  that 
estoppels  are  odious  in  the  law,  this  means  nothing  more 
than  the  Courts  ought  not  to  imply  them,  and  does  not 
make  the  estoppel  any  the  less  a  bar,  when  it  clearly  appears 
upon  the  record;  Palmer  v.  Ekins  (c).  ILittledale,  J.  Is 
there  not  here  an  estoppel  against  an  estoppel?]  All  the 
cases  referred  to  by  Lord  Coke  {d),  are  cases  oi judgments; 
-and  supposing  that  in  this  case  there  was  an  estoppel  against 
an  estoppel,  that  should  have  been  specifically  pleaded. 

R.  V.  Richards,  in  reply.  There  is  a  fallacy  in  com*- 
paring  this  to  the  common  case  of  an  estoppel.  The  Court 
will  look  at  this  condition  to  see  what  the  meaning  of  it  is. 
The  condition  is,  to  keep  the  covenants  of  the  indenture^ 
and  therefore  it  cannot  be  ascertained  whether  the  condition 
is  kept  without  looking  at  the  indenture.  [Littledale,  J.  It 
18  a  positive  condition  for  payment  of  a  certain  amount  of 
rent,  upon  the  very  terms  of  it.]     It  recites  that  a  lease  bad 

(a)  1  Mod.  15.  (c)  Lord  Raym.  1550. 

(b)  i  Salkeld,  876.  (d)  Vide  Co.  litt.  358  b. 
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1834.  been  granted,  by  which  170/.  rent  had  been  reserved,  and 
then  the  condition  is  to  pay  the  mid  rent  of  VJOL  This 
refers  to  the  former  part.  It  is  impossible  to  read  this  con- 
dition without  seeing  that  the  bond  was  intended  to  be  for 
the  purpose  of  securing  the  payment  of  the  rent  reserved  by 
lease,  otherwise,  why  should  the  former  part  of  the  condi- 
tion have  recited  the  indenture?  The  indenture  and  the 
bondy  it  is  submitted,  form  two  parts  of  one  security.  All 
the  cases  cited  are  cases  of  separate  and  distinct  covenants. 
This  indenture  may  be  said  to  be  incorporated  in  the  bond, 
so  that  the  two  form  but  one  security.  The  condition  refers 
to  the  recital,  and  the  recital  to  the  lease;  therefore  the  in- 
denture must  be  looked  at  in  order  to  come  at  a  right  under- 
standing of  the  condition;  Viner's  Abr,  Faits,  (O,  a.  £.)(^}' 

Cur,  adv.  vuU. 

The  judgment  of  the  Court  was  delivered  by 

Lord  Denman,  C.  J.,  who  first  stated  the  pleadings,  and 
then  proceeded  as  follows : 

It  appears  upon  these  pleadings,  that  the  condition  of  the 
bond  is  to  pay  the  rent  of  170/.  at  certain  times  mentioned 
in  the  condition,  and  to  perform  and  observe  the  covenants, 
conditions  and  agreements  in  the  lease;  and  theu  as  the 
lease,  when  set  out,  shews  the  rent  to  be  140/.,  the  ques- 
tion is,  whether  the  payment  of  140/.  constitutes  a  perform- 
ance of  this  part  of  the  condition  of  the  bond,  or  whether 
the  defendant  is  estopped  from  shewing  that  the  rent  is  dif- 
ferent from  the  170/«  mentioned  in  the  condition. 
First  poiDt.  The  first  point  to  be  considered  is,  whether  upon  this 

bond  the  defendant  would  be  estopped  from  saying  there  is 
no  such  lease  as  is  mentioned  in  the  condition.  In  1  Rolts 
Abridgment,  872  {b),  it  is  said,  if  the  condition  contains  a 
generality  to  be  done,  the  party  shall  not  be  estopped  to 
say  there  was  not  any  such  thing.  But  in  all  cases  where 
the  condition  of  a  bond  has  reference  to  any  particular 
thing,  the  obligor  shall  be  estopped  to  say  that  there  is  no 

(a)  13  Vin.  Abr.  97.  (6)  10  Vin.  Abr.  464,  (P.)  pi.  h 
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such  thing.  The  same  rule  as  to  generalities  and  particu«-  t8S4. 
larities  is  laid  down  in  Strotod  v.  Willis  {a).  Shelly  v, 
Wright  {b),  and  urged  in  argument  in  Hosier  v.  Searle  {c), 
and  Hiil  v.  Proprietors  of  Manchester  Works  (d).  A  great 
number  of  instances  are  given  in  Roirs  Abridgment ^  and 
}n  several  other  books,  of  these  generalities  and  particu- 
larities, and  amongst  them  as  more  nearly  applicable  to  the 
present  case.  If  a  condition  be  to  perform  the  covenants 
of  an  indenture,  the  obligor  is  estopped  to  say  there  is  no 
such  indenture:  1  RolL  Abr.  872(e).  So  also  in  Jtie//'s 
case(y*),  Holloway's  c^se  {g)y  nnd  Hosier  v.  Searle  {h);  and 
by  parity  of  reason  the  defendant  would  here  be  estopped 
from  saying  that  there  is  no  such  indenture. 

In  the  present  case,  the  condition  is  as  to  a  particular 
thing,  as  it  gives  the  date  and  all  the  particulars  of  the  lease. 
The  defendant  admits  that  he  is  estopped  from  saying  that 
there  is  no  lease  granted  to  him;  but  then  to  discharge 
himself  from  the  bond,  he  sets  out  the  lease.  This  he  was 
bound  to  do  according  to  the  established  rules  of  pleading, 
and  as  more  particularly  detailed  in  Cook  v.  Remington  (i). 
That  was  debt  on  bond,  with  a  condition  to  perform  cove*- 
nants  in  an  indenture.  The  defendant  craved  oyer,  and  the 
Court  held  that  where  one  is  bound  to  perform  covenants 
in  an  indenture  in  an  action  on  the  bond,  defendant,  in  order 
to  discharge  himself,  ought  to  shew  the  deed  to  the  Court, 
that  they  may  see  what  the  covenants  are.  And  the  same 
rule  is  laid  down  in  1  Siderfin,  50,  57»  which  have  been 
cited.  And  the  whole  lease  being  set  out,  the  defendant 
contends  that  the  actual  lease  is  to  be  taken  as  a  further 
description  of  the  lease  recited  in  the  condition  of  the  bond, 
according  to  what  is  said  by  Holt,  C.  J.  in  J^ans  v. 
PotoelHk\  and  that  the  bond  and  lease  are  to  be  taken  as 

(a)  Cro.  Eliz.  362.  (/)  1  Roll.  Rep.  408. 

(6)  Willes,  9.  (g)  1  Mod.  15. 

(c)  2  Bos.  &  Pul.  299.  (A)  2  Bos.  &  Pul.  299. 

\d)  2  Bam.  &  Adol.  544.  (i)  6  Mod.  237;  2  Salk.  498, 

(f )   10  Yin.  Abr.  466,  |)l.  3.  [k)  Comberb.  377, 
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1834.  together,  forming  one  instrument.  And  as  it  appears  b? 
the  lease  that  the  rent  is  140/.  a  year,  the  defendant  says, 
that  as  it  is  the  lease  which  contains  the  real  contract  of 
TsEMfiai.  tijg  parties,  and  the  rent  being  to  be  paid  for  the  occupation 
of  the  land,  if  he  has  paid  the  rent  stipulated,  he  has  per- 
formed the  contract  specified  in  the  lease,  and  that  it  is  there- 
fore an  answer  to  the  action  that  the  bond  does  not  shew 
the  contract  as  to  the  rent,  but  it  is  merely  given  as  a  colla- 
teral security  for  the  performance  of  the  terms  of  the  lease; 
and  if  he  has  performed  the  terms  of  the  lease,  the  bond 
cannot  be  enforced  against  him. 

But  notwithstanding  this  argument,  we  think,  aa  far  as 
the  bond  goes  in  a  court  of  law,  the  obligor  is  estopped 
from  saying  that  the  rent  was  not  170/.  a  year,  because  his 
shewing  the  lease  at  a  rent  of  140/.,  is  in  effect  the  same 
thing  as  saying  that  there  is  no  such  lease  as  is  stated  in 
the  bond.  Fletcher  v.  Farrer  is  thus  reported  in  1  Rolled 
Abridgment,  873  (a).  **  If  the  condition  of  an  obligation 
be  to  do  certain  things,  for  which  he  is  bound  in  a  cer- 
tain recognizance,  (shewing  the  certainty  of  it,)  then  the 
obligor  shall  be  estopped  to  plead  that  he  was  not 
bound  in  any  recognizance,  inasmuch  as  the  condition 
has  reference  to  a  particular.  So  the  obligor,  in  the  case 
aforesaid,  shall  be  estopped  to  plead  a  special  plea,  by 
which  he  owns  that  he  acknowledged  a  thing  in  the  nature 
of  a  recognizance;  (but  upon  the  special  matter,  it  appeared 
to  the  Court  it  was  not  any  recognizance  in  law,)  for  this 
amounts  but  to  this,  that  he  was  not  bound  in  any  recog- 
nizance." Upon  what  appears  on  the  record,  there  is  no 
doubt  but  if  an  action  of  covenant  had  been  brought  on  the 
lease,  only  140/.  could  have  been  recovered;  and  there  cer- 
tainly is  an  apparent  incongruity  in  saying,  that  different 
sums  are  to  be  recovered  according  as  the  proceeding  is  on 
the  bond  or  the  lease.  This,  however,  is  occasioned  by 
the  defendant's  having  executed  two  apparently  inconsistent 
instruments. 

(a)  10  Vin.  Abr.  467,  pi.  10  &  11. 
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And,  we  ihink»  upon  the  pleadings  now  under  considera* 
tion,  that  the  defendant  cannot  get  rid  of  the  estoppel,  and 
that  therefore  there  must  be  judgment  for  the  plaintiff. 

Judgment  for  the  plaintiff. 
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Laimsok 

V. 
TaSMERE. 


Barber  v.  Waite. 

Debt  for  penalties  under  53  Geo.  3,  c.  137,  8.  6.  (a) 
At  the  trial  before  Park,  J. ,  at  the  Lincoln  summer  assizes, 
1853^  it  appeared  that  the  defendant,  who  was  a  plumber  and 
glazier,  had^  when  an  overseer  of  the  parish  of  Boston,  in 
Lincolnshire,  glazed  the  windows  of  the  workhouse,  and  had 
done  other  plumbers'  work  to  the  building;  he  had  also  fur- 
nished the  parish  with  glass,  paint,  lead,  and  other  materials, 


(o)  Which  enacts,  "  that  no 
churchwarden  or  overseer  of  the 
poor,  or  other  person  in  whose  hands 
the  collection  of  the  rates  for  the 
relief  of  the  poor,  or  the  providing 
for,  ordering,  management,  control, 
or  direction,  of  the  poor  of  any  pa- 
rish, township,  Sec,  shall  or  may 
be  placed,  shall,  either  in  his  own 
name,  or  in  the  name  of  any  other 
person,  provide,  furimh,  or  tuppltf, 
for  his  own  profit,  any  goods,  ma- 
Urialt,  or  prmjmom,for  iheuteqf 
any  worhhouu^  or  otherwise  for  the 
support  and  maintenance  of  tie  poor, 
in  any  parish,  township,  &c.  for 
which  he  shall  be  appointed  as 
such,  (churchwarden,  &c.)  during 
the  time  which  he  shall  retain  such 
appointment,  nor  shall  be  con- 
cerned, directly  or  indirectly,  in/ur- 
msMng  or  tuppfying  the  same,  or 
in  any  contract  relating  thereto, 
under  pain  of  forfeiting  100/.  to 
any  person  who  shall  sue  for  the 
same :  Proviso,  that  if  it  shall  hap- 


pen in  any  parish  &c.  that  a  person 
competent  and  willing  to  under- 
take the  supply  of  any  of  the  ar- 
ticles or  things  required  fbr  tnch 
workhouse,  or  for  the  use  of  the 
poor,  there  cannot  be  found  within 
a  convenient  distance,  other  than 
some  or  one  of  the  churchwardens 
and  oveiteers  of  the  poor,  or  odier 
person  or  persons  having  the  or^ 
dering,  managing,  control,  or  di- 
rection of  the  poor,  in  such  parish 
&c.,  then  it  shall  be  lawful  for  two 
neighbouring  jttsticesi  by  oerciiicatt 
under  their  hands  and  seals,  to 
permit  and  suffer  any  one  or  more 
of  such  churchwardens,  &c.  to 
contract  and  agree  for  the  furnish* 
ing  and  supplying  of  any  articUs 
or  things  which  may  he  required  for 
such  workhotise,  or  otherwise,  for 
the  use  of  the  poor  of  such  parish 
kc.,  during  the  time  which  he  or 
they  may  retain  such  appoint- 
ment." 


The  prohibi- 
tion m  55 
Geo.S,  c.  137, 
s.  6,  of  the 
supplying  of 
goods,  ma- 
terials, or  pro- 
vmonsfor  the 
use  of  any 
worMumse,  or 
otherwise  for 
the  support 
and  mainte- 
nance of  the 
poor  by  the 
churchwar- 
dens or  over- 
seers, does  not 
extend  to  mar 
terials  sup- 
plied for  the 
repair  of  the 
workhouse. 

The  protec- 
tion applies 
only  10  cases 
of  goods,  &c. 
supplied  to  the 
poor  people. 

SemUe  also, 
that  the  sec- 
tion does  not 
apply  to  con- 
tracts forvorA; 
and  labour, 
but  only  to 
cases  where 
the  acrion 
would  be  for 
goods  sold  and 
delivered. 
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1834.  necessary  for  that  purpose.  This  was  done  in  the  name 
of  one  Nathan  Bean,  the  journeyman  of  the  defendant,  in 
whose  name  the  bill  was  made  out,  knd  to  whom  it  was 
paid.  The  jury  found  a  verdict  for  the  plaintiff  for  one 
penalty  of  100/.,  and  the  learned  judge  gave  leave  to  move 
to  enter  a  nonsuit,  or  a  verdict  for  the  defendant.  In 
Michaelmas  term  last  Sir  J.  Scarlett  obtained  a  rule  nisi 
accordingly,  against  which 

Jll.  X).  Hill  and  Whitehurst  now  shewed  cause.  There 
can  be  no  doubt  that  this  case  is  within  the  mischief  in- 
tended to  be  remedied  by  the  55  Geo.  3,  c.  137,  s.  6,  It 
is  a  rule  long  established  in  Courts  of  Equity,  that  a  trustee 
cannot  buy  the  trust  estate.  fVaite  was  here  in  the  situa- 
tion of  a  trustee,  and  ought  not,  therefore,  to  be  permitted 
to  furnish  goods  to  those  under  his  care,  without  incurring 
the  penalties  of  the  statute.  He  was,  in  truth,  both  the 
buyer  and  the  seller.  It  was  his  duty  to  see  that  the  work 
was  done,  and  the  materials  supplied,  at  the  least  possible 
experue  to  the  parish,  and  he  was  not  likely  to  do  his  duty 
in  this  respect,  if  he  was  himself  the  party  to  whom  the 
profit  was  to  come.  This  is  more  clearly  within  the  mis- 
chief contemplated  by  the  act,  than  the  case  of  a  person 
supplying  j9rortsio//s  and  clothing,  because  the  market  price 
of  those  articles  is  more  easily  ascertained  than  is  the  case 
with  the  articles  furnished  here.  This  is  within  the  most 
literal  construction  of  the  act ;  for  the  statute  enacts,  that 
no  overseer  shall  furnish  ''  any  goods,  materials,  or  provi- 
sions, for  the  iise  of  any  workhouse*^  The  objection  to  be 
made  must  be,  that  the  construction,  which  has  been  in  this 
case  put  upon  the  act,  is  too  literal,  and  that  the  words  ^'  for 
the  use  of  any  workhouse"  mean  "  for  the  use  of  the  poor 
in  any  workhouse."  ^Taunton,  J.  The  rule  was  granted 
on  that  ground.]  That  which  is  for  the  maintenance  of 
the  house,  which  the  poor  inhabit,  and  which  tends  to  their 
pomfort  tjiere,  must  b^for  the  use  of  the  poor.    In  Skinner 
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V.  Bucket  (a)  it  was  held,  that  an  overseer  supplying  coah 
for  the  use  of  the  poor,  was  liable  to  the  penalties  of  the 
statute.     There  can  be  no  difference  between  the  supply  of 
coals  which  are  requisite  to  warm  the  air  within  the  building, 
and  the  supply  of  glass  which  is  requisite  for  the  exclusion 
of  the  cold  air  from  without.    The  words  of  the  act  extend 
to  all  articles  that  are  required  for  the  support  and  comfort 
of  the  poor,  and  cannot  be  said  to  have  reference  only  to 
articles  of  consumption.     Upon  a  comparison  of  the  words 
in  the  enacting  part  of  the  6th  section,  with  those  of  the 
proviso  in  that  section,  it  will  appear  more  strongly,  that 
the  words  in  the  enacting  part  extend  to  the  prohibition  of 
such  a  contract  as  was  entered  into  in  this  case.      In  West 
V.  Andre%os{b)  it  was  held,  that  a  guardian  of  the  poor,  who 
sold  live  sheep  to  the  master  of  the  workhouse  for  the  use 
of  the  poor,  incurred  the  penalties.    That  was  not  an  imme- 
diate sale,  and  if  the  nicety  of  construction,  now  contended 
for,  had  been  adopted,  it  would  have  been  held  not  to  be 
within  the  act.  The  object  of  the  55  Geo.  3  was  to  protect, 
not  the  poor,  but  the  pamA,from  imposition;  and  it  plainly 
appears  from  West  v.  Andrews{c),  that  the  object  was  to 
prevent  overseers  from  supplying  goods  either  to  the  parish 
or  to  its  poor.     It  was  said  at  the  trial,  that  it  might  as  well 
be  contended,  that  an  overseer,  who  contracted  for  the 
building  of  the  workhouse  itself,  was  within  the  act.     But 
although  the  person  who  built  the  workhouse  might  not  be 
within  the  purview  of  the  act,  the  person  who  repaired  it 
might  be  so.      In  Proctor  v.  Manwaring{d),  Bay  ley,  J., 
says,  *'  The  object  of  the  act  was  to  prevent  imposition 
upon  the  parish  by  the  overseers.     If,  therefore,  goods  are 
required  for  a  parish  workhouse,  or  if  any  other  general 
supply  is  wanted,  the  overseer  is  not  to  furnish  that  supply." 
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Sir  James  Scarlett,  (with  whom  was  Balguy),  contrj^. 


(fl)  4  Dowl.  &  R^l.  628;  S.  C. 
d  Bare.  &  Cressw.  6. 

(h)  5  Barnw.  &  Aiders.  388. 


(c)  2  Dowl.  &  Ryl.  184;  S.  C. 
1  Bam.  &  Cressw.  77. 

(d)  3  Bam.  &  Aid.  148. 
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18$4.  Tbiii  in  a  penal  act,  and  the  meaniDg^  therefore,  ought  not 
to  be  extended  beyond  what  the  words  strictljf  import.  The 
object  of  the  act  was  to  prevent  overseers  from  suppljing 
the  poor  in  the  workhouse ;  and  for  this  Proctor  v.  Mam^ 
waring  may  be  quoted.  The  intention  of  the  legislature 
was  to  protect  from  imposition,  not  the  parish,  but  the 
poor,  who,  if  they  were  supplied  with  inferior  articies  and 
provisions,  might  not  be  able  to  express  a  free  opinion. 
The  question  is,  whether  the  words  in  the  act  "  for  the  use 
of  the  workhouse*'  do  not  mean  '^  for  the  use  of  the  poor 
in  the  workhouse."  If  ao  overseer  contracted  for  the 
building  of  the  workhouse,  it  is  admitted  he  would  not  be 
liable  to  the  penalties ;  yet,  unless  it  were  held  that  the 
words ''  for  the  use  of  the  workhouse"  mean  ''  for  the  use 
of  the  poor  in  the  workhouse,"  he  would,  in  such  case,  be 
liable*  [Littledale,  J.  Suppose  the  overseer  were  a  tailor, 
and  contracted  to  mend  the  paupers'  clothes,  would  that  be 
within  the  actf]  Such  a  contract  would  not  fall  within  the 
act,  and  it  is  much  more  probable  that  the  legislature 
would  have  wished  to  prevent  a  contract  of  that  sort,  than 
such  a  contract  as  that  which  was  entered  into  in  this  case. 
(Here  he  was  stopped  by  the  Court.) 

Lord  Denman,  C.  J. — The  question  is,  whether  the 
defendant,  being  an  overseer,  is  prohibited  from  sup* 
plying  materials  for  the  rq)air  of  the  workhouse.  The 
words  of  the  act  are,  that  no  overseer,  &c.  shall 
''  provide,  furnish,  or  supply,  for  his  or  their  own  profiti 
any  goods,  materials,  or  provisions,  for  the  use  of  any 
workhouse,  or  otherwise  for  the  support  and  maintenance 
of  the  poor."  It  is  quite  clear,  that  furnishing  material! 
for  the  repairing  of  the  workhouse  is,  in  one  sense,  a  sup- 
plying  of  materials  for  the  maintenance  of  the  poor :  hot, 
in  my  opinion,  the  words  in  the  act  ''  for  the  use  of  the 
workhouse,"  mean  "  for  the  use  of  the  poor  in  the  work- 
faoase.**  If  this  case  had  been  contemplated  by  the  legis- 
lature, it  would,  I  have  no  doubt,  have  been  provided  for; 
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and  a  variety  of  other  cases  may  be  supposed,  which  it  is  1884. 
probable  that  the  legislature  would,  if  they  had  contemplated 
such  cases,  have  provided  for ;  but  we  are  to  look  to  the 
words  of  die  act,  and  see  what  it  is  that  they  have  provided 
against.  The  words  used  are  **  for  the  use  of  the  work- 
house," which  I  take  to  be  ''for  the  use  of  the  establishment 
for  the  maintenance  of  the  poor." 

LiTTLKDALB,  J.— I  am  of  the  same  opinion.  The  sup* 
plying  of  articles  for  the  use  of  the  workhouse,  means  the 
supplying  of  them  to  people  in  it,  not  for  the  maintenance 
of  the  building.  Therefore  this  case  does  not  come  within 
the  act.  I  am  much  inclined  to  think  that  no  contract  for 
foork  and  labour  is  within  the  meaning  of  the  act  If  that 
which  is  furnished  for  the  use  of  the  poor  in  the  workhouse 
be  of  such  a  description  that  an  action  for  goodi  sold  and 
delivered  could  be  maintained  in  respect  of  it,  the  case 
would,  I  have  no  doubt,  be  within  the  section,  but  I  am 
greatly  inclined  to  think,  that  the  section  cannot  be  said  to 
apply  to  cases  in  which  the  remedy  upon  the  contract  would 
be  by  an  action/br  work  and  labour*  If  a  tailor,  being  an 
overseer  of  the  parish,  supplied  cloihes  to  the  poor  in  the 
workhouse,  this  would  be  within  the  meaning  of  the  words 
of  the  act ;  but  I  certainly  think  that,  if  he  on]j  mended  the 
clothes  of  the  poor,  he  would  not  be  liable  to  the  penalties^ 

Taunton,  J. — The  object  of  this  clause  in  the  act  was 
to  prevent  a  species  of  jobbing  by  overseers,  when  sup- 
plying bad  goods  to  the  poor  of  the  parish,  and  thereby 
making  an  extravagant  profit.  I  am  clearly  of  opinion,  that 
this  case  is  not  within  the  sixth  section.  An  argument  has 
been  founded  upon  West  v«  Andrews,  That  case  decided, 
that  a  guardian  of  the  poor  appointed  under  M  Oeo,  3^ 
e.  85,  was  within  the  purview  of  55  Crto.  d,  c.  157|  s.  6. 
There  was  nothing  like  a  general  decision  in  that  case. 

WiLUAMs^  J«-*I  am  of  the  same  opinion.    W^  should 
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be  extending  the  meaning  of  a  penal  statute,  if  we  were  to 
hold  that  this  was  a  supplying  of  goods  within  the  meaning 
of  the  act. 

Rule  absolute. 


Doe,  on  the  demise  of  Oliver,  v.  Powell  and  Pyne. 

In  1818,  J.  Ejectment  for  three  dwelling-houses  iu  Newport,  in 
Blackacre  to    ^^^  county  of  Monmouth.     At  the  trial  before  Gurnejf,  B.« 

B,  B.  be-  2X  the  Monmouthshire  summer  assizes,  1833.  the  following 
comes  bank-  '  ^ 
nipt,  and  his     facts  appeared : 

^r^iBSS,       ^^^^"  ^^^  members  of  the  Tredegar  Wharf  Company 

to  C.  In  1834,  enfeoffed  Pope  of,  inter  alia,  the  land  on  which  the  dwelling* 
A.  conveys        m  .      j 

Blackacre  lo     nouses  now  stand. 

D.  It  is  com-       1819.  Pope  became  bankrupt. 

petent  to  J>.,         oi_      i    ,    r  ,     ^       »^       »    «      ■  -nr.j*. 

in  an  eject-  bhortly  before  and  after  Pope  s  bankruptcy,  one  Wtutanu 

ment  brought  occupied  a  portion  of  the  land  as  garden  ground,  and  paid 
agamst  him  by  '^     .      '^  o  o  »  r 

C,  to  shew      rent  for  it,  for  two  years,  to  Young,  who  afterwards  became 

ij.*had  uo^^     tenant  to  the  assignees  of  all  Pope's  property. 

lepl  estate  in       Subsequently,  one  Jones  claimed  this  portion  of  land, 
Blackacre 
Whether  a    entered,  and  altered  the  fences,  and  then  agreed  with  Wil" 

conveyance  by  Hanis  that  he  should  continue  in  possession  of  it. 

assignees  of  a  *^ 

bankrupt,  Shortly  afterwards,  the  agent  of  the  Tredegar  Wharf 

bwlJ^upf  no7   Company  entered  upon  the  land,  claimed  it  on  behalf  of 

assignees  have  the  Company,  pulled  down  fences  erected  by  Jones,  and 

been  in  pos-  .  ^v 

session  Within  P"^  »P  <>*ers. 

a  year,  1824.  The  Company  granted  a  building  lease,  for  seventy^ 

embraceryi       eight  years,  of  part  of   the   premises,    to   the  defendant 

9^^^^  PoweU. 

1 825.  The  Company  granted  a  building  lease,  for  seventy- 
five  years,  of  another  portion  of  the  same  land,  to  Williams^ 
who  afterwards  assigned  to  the  defendant  Pyne. 

1833.  The  assignees  of  Pope  conveyed  to  the  lessor  of 
the  plaintiff,  by  lease  and  release,  the  whole  of  the  land  in 
dispute. 
The  defendant  proposed  to  shew^  by  a  deed  of  1808, 
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that  the  legal  estate  was  not  in  the  Company  at  the  time  of  18S4. 
the  feoffment  in  1818.  This  evidence  the  leanied  judge 
rejected,  on  the  ground  that  the  defendants  themselves 
came  in  under  the  Company,  and  therefore  could  not  say 
that  the  Compatiy  had  no  title  to  convey.  It  was  objected, 
on  the  part  of  the  defendants,  that  the  conveyance  from 
Pope's  assignees  to  the  lessor  of  the  plaintiff  was  void 
under  the  statute  of  32  Hen.  8,  c.  9,  inasmuch  as  the  as- 
signees, at  the  time  of  conveying,  had  not  been  in  posses- 
sion for  a  year.  A  verdict  was  found  for  the  plaintiff,  but 
leave  was  given  to  the  defendant  to  move  to  enter  a  nonsuit. 
In  Michaelmas  term  last  a  rule  nisi  for  a  new  trial  was 
obtained  by  Ludlotv,  Serjt.,  against  which 

Maule  and  R.  V.  Richards  now  shewed  cause. 

I.  Powell  and  Pyne  both  held  under  leases  from  the  First  point: 
Company.     It  is  true  that  a  defendant  in  ejectment  may  eilS^nl^°on 
shew  the  legal  estate  outstanding,  but  he  cannot  set  up  an  the  ground  of 
outstanding  legal  estate  against  his  own  conveyance.  There-  ' 
fore,  if  the  action  had  been  brought  against  the  Company, 

they  could  not  have  set  up  this  defence ;  and  if  the  Com- 
pany could  not  have  done  so,  neither  could  the  defendants, 
who  claim  under  them. 

II.  This  was  an  estate  of  considerable  extent,  and  it  was  Second  point: 
said  that  the  party  had  been  ousted  of  a  small  portion  of  it  for  ^' 
more  than  a  year,  and  that  therefore  the  conveyance  was  em- 

bracery.  Could  it  be  contended  that  it  would  be  embracery 
to  sell  a  manor  because  there  had  been  an  encroachment  made 
upon  the  waste  ?  The  statute  of  embracery  (32  Hen.  8,  c.9,) 
is  to  be  construed  (as  the  common  law  is  usually  construed,) 
with  some  reference  to  the  altered  state  of  things.  The  ob- 
ject of  the  law  was  to  prevent  great  men  from  buying  naked 
titles  to  land,  and  oppressing  their  poorer  neighbours.  The 
.mischief  intended  to  be  remedied  no  longer  exists.  Many 
things  were  formerly  considered  embracery  which  are  not 
so  now.  Choses  in  action  were  formerly  not  assignable ;  but, 
for  the  convenience  of  mercantile  affairs,  this  rule  is  con  - 
VOL.  in.  u  u 


Doe 

I 

Powell 
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1834.        sidered  as  merely  technical^  and  now  the  assignee  of  a  chose  io 
action  may  sue  in  the  name  of  the  assignor.     If  the  assignor 
vf         gives  a  release  of  the  action  without  the  concurrence  of  the 

and  Pnii.     •^•ig'**®,  the  Court  will  order  a  plea  of  such  release  to  be 
taken  o£f  the  file  (a).     The  conveyance  here  is  by  the  as- 
signees of  a  bankrupt^  and  the  whole  policy  of  the  bankrupt 
law  makes  an  exception  to  the  law  of   embracery.      It 
enables  the  assignee  to  sue  upon  the  contracts  of  the  bank- 
rupt, and  passes  every  beneficial  right  with  respect  to  pro- 
perty to  the  assignees.    The  assignees  come  in  by  operation 
of  law;  so  that  a  covenant  not  to  assign  is  not  broken  by 
reason  of  the  interest  in  the  lease  passing  to  the  assignees 
under  the  bankruptcy  of  the  lessee  ;  Doe  v.  Bevan  (6).    The 
bankrupt  law  imposes  upon  the  assignees  the  duty  of  dis- 
posing of  the  property.   Therefore,  even  supposing  that  this 
would  be  embracery  at  common  law,  the  circumstance  of 
the  sellers  being  assignees  of  a  bankrupt,  confers  on  them  a 
right  to  sell.     Where  a  party  does  not  intend  to  sell  a  suit, 
it  is  not  embracery ;  Williams  v.  Protheroe{c).    The  Court 
allows  every  one,  having  the  right  of  possession,  to  make  a 
demise  in  ejectment;  yet  if  the  act  is  to  be  construed 
strictly,  this  would  be  embracery.    The  statute  of  Henry  8 
merely  says,  that  the  party  guilty  of  embracery  shaliybi/etf 
double  value,  and  therefore  seems  to  treat  the  transfer  as 
valid*     [Taunton,  J.  I  suppose  it  appeared  at  the  trial  that 
the  possession  of  fVilliams  was  an  adverse  possession.] 
That  did  not  appear  clearly.    [Taunton,  J.   I  take  it  that 
the  possession  of  the  trustee  would,  for  this  purpose,  be 
the   possession    of    the  cestui  que  trust.       Mr.  Chitty's 
observations  on  this   statute (d)  are  just.]       Disseisin  is 
a  fact  which  should  be  found  by  the  jury;    William  d. 
Sughes  V.  Thomas  (e).     In  Smith  v.  Cojin  (f),  Eyre,  C.  J., 

(a)   Tide    Craib   and   utfe  v.  (6)  3  Maule  k  Selw.  353. 

D'Aeth,  7  T.  Rep.  670;  Fen^  v.  (c)  5  fiiogh.  300;  2  Moore  t 

Mogers,  Doug.  407 ;  Ltgh  v.  Legh,  Payne,  779. 

1   Bos.  &  Pull.  447;  Barker  v.  (d)  1  Chitty  on  Stat.  ISO. 

BMhardson,  1  Younge  &  J.  362;  (e)  12  East,  141. 

Hiekey  v.  Burt,  7  Taont.  48.  (/)  9  U.  Bla.  461. 
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says, ''  It  is  true  that,  on  general  principles,  rights  of  action  1834. 
are  not  forfeitable  nor  assignable  except  in  a  particular 
mode ;  but  that  nile  is  founded  on  the  policy  of  the  com<- 
nion  law,  which  is  adverse  to  encourage  litigation;  but  in 
this  case  the  policy  of  the  bankrupt  law  requires  that  the 
right  of  action  should  be  assignable,  and  transferred  to  the 
assignees,  as  much  as  any  other  species  of  property." 

Ludlow,  Serjt.,  and  Justice,  in  support  of  the  rule. 

I.  The  defendants,  who  claimed  under  a  conveyance  ex-  First  point. 
ecuted  by  the  Company  in   1824,  were  supposed  to  be 
estopped,  because  their  grantors  had  previously,  without 

title,  conveyed  to  Pope.  There  was  no  privity  between 
the  defendants  and  Pope,  and  therefore  there  could  be  no 
estoppel  (a). 

II.  In  1833,  when  the  assignees  assumed  to  convey,  they  Second  point. 
were  out  of  possession.     In  Underwood  v.  Courtown{b\ 

Lord  Redesdale  says,  ''  A  person  out  of  possession  cannot 
in  law  convey  any  thing  to  a  stranger ;  be  can  give  only  a 
release  to  one  in  possession ;  and  the  law  has  wisely  pro- 
vided this  in  order  to  quiet  possessions."  In  support  of 
this  dictum,  the  347th  section  of  Littleton  may  be  cited, 
where  it  is  said,  ''  That  no  entry  or  re-entry  (which  is  all 
one)  may  be  reserved  and  given  to  any  person,  but  only  to 
the  feoffor,  or  to  the  donor,  or  to  the  lessor,  or  to  their  heirs  ; 
and  such  re-entry  cannot  be  given  to  any  other  person." 
And  Lord  Coke  says  in  bis  Commentary  (c),  that  this  is 

(a)  The  feoffment,  if  by  deed  almost  invariably  been  by  <fee<f.  As 

indented)  wonld  create  an  estoppel  the  Court,  however,  cannot  pre- 

between  the  Company  and  Pope^  gume    a   feoffment    6y  indenture, 

poit,  6Sl(a),  which  estoppel  would  where  a  feoffment  by  deed-poll,  or 

aAerwards  pass  to  their  respective  by  an  unsealed  contract  in  writing 

assigns,  as  privies  in  ettate.     The  signed  by  the  feoffor,  would  be 

Statate  of  Frauds  requires  a  feoff-  sufficient,  the  question  of  estoppel 

menl  to  be  to  writing;  and  as  before  does  not  seem  distinctly  to  arise, 

the  statute,  a  feoffment,  where  it  (6)  2  Scho.  &  Lefr.  65 ;  1  Chit. 

was  not  merely  verbal,  was  usu-  Stat.  130.    And  see  Saunders  v. 

ally,  if  not  alwajfs,  by  deed,  feoff-  Lord  Annesley,  U  Scho.  &  L.  105. 

menu  made  since  the  sUtute  have  (c)  Co.  Litt.  914  a. 

V  u  2 


Dob 
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1834.  one  of  the  maxims  of  the  common  law  for  the  avoiding  of 
maintenance,  suppression  of  right,  and  stirring  up  of  suits." 
This  is  a  case  precisely  within  the  mischief  intended  to  be 

Tp^^  remedied.  It  was  a  conveyance  to  a  rich  and  powerful 
person.  Goodright  v.  Forrester  {a)  shews  that  a  right  of 
entry  is  not  assignable.  Williams  v.  Protkeroe  merely  esta- 
blishes this, — that  where  upon  a  bon&  fide  contract  of  sale, 
it  is  agreed  that  the  vendee  shall  have  the  arrears  of  rent, 
and  use  of  the  vendor's  name  to  sue  for  it,  such  an  agree- 
ment is  not  void.  Smith  v.  Caffin  shews  that  a  right  of 
entry  passes  from  the  bankrupt  to  his  assignees,  but  there 
it  remains.  It  is  admitted  that  the  assignees  might  have 
brought  ejectment,  but  that  is  not  the  case  here.  It  is 
true,  also,  that  the  assignment  of  choses  in  action  is  recog* 
nized  by  the  Courts  of  Law  (b) ;  but  then  the  action  is  always 
brought  in  the  name  of  the  assignor. 

Lord  D£NMAN,C.  J. — It  does  not  distinctly  appear  what 
are  the  particular  facts  of  the  case.  I  understand  that  these 
general  facts  occurred.  The  lessor  of  the  plaiutiflf  claimed 
under  the  Tredegar  Wharf  Company.  That  Company  had, 
by  a  feoffment  made  in  1818,  conveyed  to  Pope,  whose  as- 
signees (he  having,  in  I819»  become  bankrupt)  had  in  1853 
conveyed  to  the  lessor  of  the  plaintiff.  In  answer  to  this 
it  was  proposed,  on  the  part  of  the  defendant,  to  shew  that 
the  Company  had  not  the  legal  estate  in  1818.  This  evi- 
dence the  learned  judge  rejected,  on  the  ground  that  the 
defendants,  who  also  claimed  as  subsequent  lessees  under 
the  Company,  could  not  deny  the  title.  If  this  is  the  ge- 
neral state  of  the  facts  of  the  case,  I  think  the  learned  judge 
was  mistaken.  I  cannot  see  why  the  defendants  were  pre- 
vented from  giving  this  evidence,  because  in  1824  the 
Company  granted  a  lease  to  one  of  them.  On  this  short 
ground,  I  think  the  rule  should  be  made  absolute  for  anew 
trial. 

(a)  8  East,  566.  be  a  good  consideration  at  km  to 

(6)  Such  an  assignment  would      support  an  eipress  promise. 
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LiTTLEDALE,  J.,    Taunton,  J.,  and  Williams,  J., 
concurred. 

Rule  absolute  {a). 

a  third  person,  the  relessee  would 
take  by  common  law  conveyance. 

**  A.  recovers  land  in  fee  simple 
against  B.  by  action  tried,  where 
B.  had  nothing  in  the  land.  Be- 
cause B.  appeared  and  pleaded  to 
this  action,  this  recovery  shall 
deliver  A.,  and  his  heirs  by  estop- 
pel, although  B,  should  qfterwardt 
purchtue  the  land;^  Jenk.  1 13,  pi. 
20,  citing  (erroneously)  S3  H,  6, 
17. 

*^  If  il.,havingnothinginthe  land, 
make  a  lease  by  deed  indented, 
and  afterwards  purchases  the  land, 
the  lessor  is  as  well  concluded  as 
the  lessee  to  say  that  the  lessor 
had  nothing  in  the  land;  Co.  Litt. 
47  b.'' 

"If  one  make  a  lease  for  years,* 
having  nothing  in  the  land,  and 
afterwards  purchases  the  land,  and 
then  dies,  if  the  lease  be  by  deed 
indented,  his  heirs  shall  be  estop- 
ped from  avoiding  it  ;**  per  DycTf 
Broom,  and  WesUm,  Hil.  2  KHz. 
Anon.  Sir  Fra.  Moore,  20,  21. 

But  see  P.  S3  H.  6,  fo.  18,  pi.  9, 
and  fo.  21,  pi.  17 ;  Leham  v.  ilfor- 
rice,  Cro.  Car.  1 10,  third  point. 
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(a)  *^  A,  makes  a  feoffment  by 
deed  indented  of  Blackacre,  where- 
in he  has  nothing f  to  B,  and  his 
heirs,  to  the  use  of  C.  and  the  heirs 
of  his  body,  remainder  to  B,  and 
his  heirs.  Afterwards  A.  pur- 
chases Blackacre.  C.  cannot  take 
ad  vantage  of  the  estoppel,  because  he 
came  inunder  the  Statute  of  Uses-,* 
diet,  per  Saunders,  Anon,  Freem. 
475. 

It  would  seem,  therefore,  that  if 
no  use  had  been  limited,  JB.  and 
his  heirs,  (and  consequently  his  as- 
signs, as  privies  in  estate  to  the 
estoppel,)  might  have  availed  them- 
selves oftheestoppel  against  J.,  and 
therefore  against  any  one  claiming 
through  A.  by  matter  subsequent 
to  the  creation  of  the  estoppel. 
In  the  principal  case,  it  does  not 
appear  whether  the  lessor  of  the 
plaintiff  came  in  under  the  Statute 
of  Uses  or  not.  The  conveyance 
was  6y  kate  and  release.  The 
lease,  (or  bargain  and  sale  for  a 
year,)  must^  it  is  true,  operate  un- 
der the  Statute  of  Uses,  but  if  the 
release  was  to  the  bargainee  with- 
out declaring  any  use  in  favour  of 


1834. 


Doe 

V. 

Powell 
and  Ptme. 
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1834. 

J 

The  King  v.  The  Hungerford  Market  Company. 
Ex  parte  Eyre, 

A  public  com-  Jjj  Michaelmas  term  last,  il.<9.  Dou;/i//fi:  obuioed  a  rule 

pany  is  by  sta-     ,  ,  . 

tate  empow-     nisi  for  a  mandamus,  commanding  the  Hungerford  MaAet 

TaTids^'andto  Company  to  issue  a  warrant  to  the  High  Bailiff  of  West- 
purchase  cer-  minster,  requiring  him  to  impanel  a  jury,  pursuant  to  the 
mcMuages"  ^  ^  ^  ^*^'  ^*  ^'  '**  (^)»  ^^^  ^^  purpose  of  assessing  compen- 
and  i8  required  sation  to  be  made  to  Eleanor  Ej/re  tor  the  damage  sustained 
pcnsationbya  by  her  in  respect  of  her  premises,  No.  12  Villiers  Street, 

particular  pro-  Strand,  by  reason  of  the  taking  down,  or  beginning  to  take 
cess  to  persons  '     -^  .  . 

«  damaged  or  down  by  the  Company,  for  the  purposes  of  and  m  execution 

in  thelakm^*^  ^^  ***®  *^*»  ^^  ^^^  ^^^^^  ^^^  premises  numbered  11  in  the 
down  of  any  same  Street.  It  appeared  upon  the  affidavits  that  the  Com- 
suages  ™*  P*"y  ***^  taken  down  No.  1 1,  in  Villiers  Street,  which  they 
buildings  to  be  had  purchased,  and  had  rebuilt  it  as  an  office  for  transacting 
for  the  pur-     their  business.     In  pulling  down  No.  11,  considerable  da* 

posesor  other-  naage  had  been  done  to  No.  12,  which  Mrs.  Eyre  occupied 
wise  in  the  ®  \  .  . 

execution  of     under  a  lease  for  years,  and  which  had  been  originally  part 

Company  pur^  ^^  ^^^  ^^^^  house  with  No.  11,  and  was  not  separated  by 

chased  a  house  a  proper  party-wall. 

in  the  scbe-         ^^^  ^^^^  section  of  11  Geo.  4,  c.  Ixx,  incorporated  the 

dule,andin      Hungerford  Market  Company,  and  gave  them  power  to 

puHingitdown  ,®  j   ,    ,  t   .      ,     «       \.        ,  ^    , 

injured  the  ad-  purchase  and  hold  lands  &c.,  for  the  use  of  the  under- 

S?r  the  t*«'»8- 

tenant  of  the        By  sect.  2,  the  Company  are  authorized  to  treat  for,  pur- 

ho'iwTwas  not  ^^^^^f  *°^  ^^^^  ^^^  several  messuages  8cc.,  specified  in  the 
entitled  to  first  schedule  to  the  Act,  or  so  much  thereof  as  the  Com- 
by  the  process  P^^J  ^^  ^^^^^  directors  should  think  necessary  and  proper 

provided  by      to  be  taken  and  used  for  the  purposes  of  that  Act. 

the  Act.  ^  ,  /.  ,.  V     ,        .^ 

Sect.  5  enacted  (inter  alia),  that  if  any  persons  m  any- 
wise interested  or  claiming  power  to  sell  the  messuages  &c. 
described  in  the  first  schedule,  or  any  occupiers  thereof 
sustaining  any  damage,  should,  for  twenty-one  days  after  no- 
tice, neglect  or  refuse  to  treat  or  agree,  or  should  not  agree 
for  the  sale  of  the  premises,  or  should  be  prevented  from 

(a)  Ante,  vol.  i.  1 U,  404,  548 ;  vol.  ii.  840. 
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treating  or  agreeing,  or  could  not  be  found  or  kn6\fn,  or        1334. 
should  be  unable  to  produce  a  good  title,  the  Company      ^^*v*^ 
might  cause  the  value  to  be  assessed  by  a  jury  of  12  men  of  g. 

Westminster;   and  for  the  summoning  of  such  jury  the  Hunoerford 
Company  were  empowered  to  issue  their  warrant  to  the    Company. 
high  baili£f  of  Westminster,  to  impanel,  summon,  and  return 
a  jury  of  24. 

By  sect.  63,  the  Company  were  authorized  to  pull  down 
the  messuages  8cc.,  to  be  purchased  as  aforesaid,  as  soon  as 
the  purchases  should  be  completed,  and  to  build  a  market. 

By  sect.  68,  in  case  any  messuages  &c.  should  be  da- 
maged by  or  in  the  taking  dawn  of  any  of  the  mesiuages  or 
buildings  to  be  taken  down  for  the  purposes  of,  or  otherwise 
in  the  execution  of  that  Act^  the  Company  were  authorized 
and  required  to  make  to  the  owners  and  occupiers  of  such 
messuages  8cc.  so  damaged,  such  compensation  and  satisfac- 
tion for  such  damage  as  the  directors  should  think  reason* 
able ;  and  in  case  the  owners  or  occupiers  should  think  the 
satisfiiction  offered  by  the  Company  not  sufficient,  then  the 
same  should  be  ascertained  and  settled  by  a  jury,  as  in  sec- 
tion 5. 

By  a  subsequent  section,  no  action  was  to  be  brought  for 
any  thing  done  in  purstutnce  of  the  Act  after  six  calendar 
months  next  after  the  cause  of  action  had  arisen. 

No.  10  Villiers  Street  was  mentioned  in  the  first  sche- 
dule to  the  Act,  but  Nos.  11  and  12  were  not  so. 

Sir  James  Scarlett  and  iif.  D.  Hill,  now  shewed  cause. 
The  party  is  not  entitled  to  a  mandamus.  Had  this  been 
one  of  the  messuages  which  they  are  empowered  to  pur- 
chase by  the  second  section,  the  Company  would  have 
been  liable.  Here,  the  wrong  complained  of  was  not  done 
in  execution  of  the  Act.  In  Rex  v.  The  Hungerford  Market 
Company  (in  the  matter  of  Mary  Yeates,)  (a),  the  Court 
decided  this  very  question.  There  the  Company  purchased 
No.  23,  in  the  Strand,  that  house  not  being  in  the  schedule, 
and  pulled  it  down.  Mrs.  Yeates,  who  resided  at  No.  22, 
(a)  Ante,  vol.  ii.  340. 


The  Kino 
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1834.  complained  of  an  injury  done  to  her  in  pulling  down  No. 
23,  but  the  Court  held  that  she  was  not  entitled  to  a  manda- 
V.  "  mus  to  compel  the  summoning  of  a  jury  to  assess  compensa- 
M  ABKET*^  tion,  because  she  was  not  damaged  by  or  in  the  taking  down  of 
CoMPAi«Y.  any  of  the  messuages  &c.  to  be  taken  down  for  the  purposesof 
or  in  the  execution  of  the  Act.  The  injury  in  this  case  was  not 
occasioned  by  any  thing  done  in  execution  of  the  Act.  Where- 
ever  the  Company  might  protect  themselves  under  the  au- 
thority of  the  Act,  and  plead  it  to  an  action  of  trespass,  there, 
and  there  only,  is  the  thing  done  in  execution  of  the  Act.  In 
one  sense  every  thing  done  by  the  Company  is  done  by  vir- 
tue of  the  Act,  because  the  Company  owes  its  existence  to 
the  Act;  but  the  legislature  did  not  use  the  words  '^  in  exe- 
cution of  the  Act"  in. this  extended  sense..  If  they  did,  it 
might  be  said  that  the  Company  were  liable  to  be  com- 
manded to  issue  their  warrant  requiring  a  jury  to  be  snm- 
moned  for  the  purpose  of  assessing  damages  in  respect  of  a 
wrongful  act  done  by  their  waggoner  in  the  course  of  his 
employment.  Mrs.  Eyre  has  mistaken  her  remedy.  If 
she  has  been  injured  she  should  have  brought  her  action. 

F.  Kelly  and  Dowling,  contri.  Rex  v.  The  Hungerford 
Market  Company  (in  the  matter  of  Yeates),  proceeded  en- 
tirely on  the  ground  that  the  act  complained  of,  viz.  the 
removal  of  a  party-wall,  was  done  under  the  Building  Act. 
Here,  the  Building  Act  is  entirely  out  of  the  question.  The 
Company  by  this  Act  are  empowered  to  purchase  and  to 
hold  lands  &c.  They  purchase  the  house  adjoining  the 
house  of  Mrs.  Eyre,  and  in  pulling  down  that  house  com- 
mit the  injury  complained  of.  This  is,  therefore,  an  act 
done ybr  the  purposes  of  and  in  execution  of  the  Act.  The 
68th  section  gives  something  more  in  the  way  of  compen- 
sation than  is  provided  by  the  common  law.  At  commcm 
law  the  party  could  have  no  remedy,  except  for  that  which 
was  occasioned  by  the  negligence  or  the  wilful  act  of  ano- 
ther; but  this  section  contemplates  the  giving  compensation 
for  damage  done  where  there  has  been  no  negligence  or 
vilful  misconduct.    [Zittledale,  J.  The  Company  have  no 
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power  to  meddle  with  No.  11,  6y  the  Act.']  They  could  not  1834. 
hold  the  land  except  by  authority  of  the  Act.  The  power 
to  hold  lands  is  expressly  given  to  them  by  the  Act.  [Lord 
Denman,  C.  J.  Suppose  the  Company  had  purchased  a  Hungerford 
house  three  or  four  streets  off,  and  had  carelessly  pulled  it  Company. 
down,  would  that  be  a  case  within  the  Act?]  It  is  submitted 
that  it  would  be  so.  The  section  which  gives  the  public 
compensation  in  a  particular  mode  is  a* great  protection  to' 
'the  Company,  This  protection  is  the  consideration  for 
which  the  Company  are  to  give  compensation'  in  a  more 
summary  and  efficient  manner  than  could  be  obtained  by 
the  ordinary  course  of  law,  for  the  injuries  they  may  occa- 
sion in  the  prosecution  of  their  undertaking.  By  the  63d 
section,  the  Company  are  to  build  a  market  and  pull  down 
houses  for  that  purpose.  They  may  purchase  and  pull 
down  houses  not  included  in  the  schedule,  though  they  may 
not  be  able  to  compel  the  owner  of  a  house  not  named  in 
the  schedule  to  sell.  [Litiledale,  J.  May  the  Company  en- 
large the  market  f]  They  are  not  confined  to  the  present 
site.  ILittledale,  J.  If  the  Company  have  a  general  power 
to  enlarge  the  market,  this  injury  may  be  said  to  be  done  in 
execution  of  the  jictJ]  It  is  presumed  they  are  not  confined 
to  the  present  site.  The  clause  in  the  Act  limiting  the  time 
for  bringing  actions,  will  prevent  the  applicant  from  recover- 
ing in  the  ordinary  course  of  law.  If  any  difficulties  arise 
upon  the  wording  of  the  Act,  the  Court  will  construe  it  libe- 
rally,  and  in  favour  of  the  claimant. 

Ctff.  adv.  mdt. 

In  the  course  of  the  term,  the  judgment  of  the  Court 
was  delivered  by 

Lord  Denman,  C.  J.,  who,  after  briefly  stating  the  na- 
ture of  the  application,  and  the  facts  disclosed  by  the  affi- 
davits, proceeded  as  follows : — 

The  section  relied  on  is  the  68th,  which  enacts,  that  per- 
sons shall  be  entitled  to  compensation  who  are  '^  damaged 
or  injured. by  or  in  the  taking  down  of  any  of  the  messuages 
or  buildings  to  be  taken  down  for  the  purposes  of,  or  other- 
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1834.        wise  in  the  execution  o(,  this  Act"    It  is  not  very  clearly 

J^^^t^      made  out  by  these  affidavits  whether  the  damaee  com* 
The  King  .  "^  ^ 

V,  plained  of  was  done  ''  by  or  in  the  taking  down"  of  No.  1 1, 

^  Markw*^  or  by  taking  down  the  party-wall  between  No.  1 1  and  No. 
CoMPAHr.  12.  If  it  was  done  by  taking  down  the  party-wall,  then 
Rex  V.  Hungerford  Market  Company,  ex  parte  Yeates  (a), 
is  directly  in  point,  and  shews  that  a  mandamus  ought  not 
to  issue.  But  assuming  that  the  damage  was  done  "  by  or 
in  the  taking  down"*  of  No.  11,  then  the  question  arises, 
whether  that  taking  down  was  ''for  the  purposes  of,  or 
otherwise  in  the  execution  of,  the  Act,"  within  the  meaning 
of  the  68th  section.  Now  it  is  to ,  be  observed  that  the 
Company  had  no  power  to  take  No.  1 1  against  the  will  of 
the  owner  and  occupier.  They  bought  the  house  in  the 
same  manner  as  any  other  person  might  have  done»  by 
agreement  with  the  previous  owner.  No  doubt  can  be  en- 
tertained that  if  any  other  person  had  so  bought  No.  1 1,  or 
if  it  had  remained  the  property  of  the  former  owner,  such 
purchaser,  or  such  owner,  might  have  pulled  it  down  with- 
out any  authority  from  parliament,  and  would  not  have 
been  liable  to  make  compensation  to  the  occupier  of  No. 
12  for  any  damage  not  arising  from  negligence,  unless,  in- 
deed, the  parttf'Vtall  had  been  taken  down ;  in  which  case 
the  Building  Act  would  apply.  But  the  assumption  now 
is,  that  the  damage  did  not  arise  from  taking  dovnn  theparty* 
wall.  Why,  then,  should  tlie  Company  be  obliged  to  make 
compensation  in  a  case  in  which  any  other  purchaser,  or 
the  former  owner,  would  not  have  been  liable,  merelj 
because  the  legislature,  having  given  the  Company  certain 
compulsory  powers,  has  thought  it  right  to  throw  a  larger 
protection  over  all  persons  who  may  suffer  by  the  exercise 
of  those  compulsory  powers,  than  by  the  common  law  they 
would  receive?  If,  therefore,  the  compulsory  powers  had 
extended  to  No.  11,  those  who  were  damaged  or  injured 
by  the  taking  down  of  No.  1),  would  have  been  within  the 
Act.  But  in  this  case,  where  the  Company  had  no  mono- 
poly as  to  the  purchase  of  No.  11,  the  owners  and  occu- 
(a)  Antty  vol.  ii.  340. 


TRINITY  TERM,  IV  WILL.  IV.  627 

piers  of  the  adjoiDiDg  house.  No.  12,  stood  in  no  need  of        1884. 

the  protection  of  the  Act,  and  cannot  enforce  any  of  its      ^'^^^^^ 
•  '  The  KiHO 

provisions.    The  68th  section  must  be  construed  with  re«  y, 

ference  to  the  compukoru  powers  of  the  Act ;  and  it  applies  Huhoirf oed 

,  .  ,      ,  .  .      ,         Market 

to  no  case  in  which  those  powers  are  not  to  be  exercised.     Compaky. 

In  some  sense,  all  the  acts  of  the  Company  may  be  said  to 
be  done  "  for  the  purpose,  and  otherwise  in  the  execution  of 
the  Act ;"  for  if  the  Act  had  not  been  passed,  the  Company 
would  not  have  existed:  but  this  section  relates  only  to  the 
taking  down  of  houses  for  the  purposes  of  and  in  execution 
of  the  Act,  and  those  houses  are  such  alone  as  they  have  a 
compulsory  power  to  take.  It  has  been  urged  that  the 
clause  limiting  the  time  of  bringing  an  action  will  shut  out 
Mn.Eyre  from  all  remedy.  If  that  clause  will  apply  to  her 
case,  still  there  was  a  time  when  she  might  have  sued,  and 
if  she  has  sufifered  it  to  elapse,  that  is  her  own  fault ;  and 
that  very  clause  shews  that  the  legislature  contemplated 
that  some  things  might  be  done,  even  under  the  Act,  which 
would  not  be  the  subject  of  compensation  under  the  68tb 
or  any  other  section.  For  these  reasons  we  are  of  opinion 
that  this  rule  must  be  discharged. 

Rule  discharged. 


Rex  v.  Pedley. 

Indictment  for  a  nuisance.    The  first  count  charged  A  person  who 

the  defendant  with  having  made  two  necessary-houses,  and  with  a  nui- 

an  open  cess-pool,  at  a  place  called  Diamond  Alley,  near  **"^®  ^P^ 

divers  public  streets  in  Bedford,  for  the  common  use  of  subsequently 

persons  residing  in  Diamond  Alley,  which  persons  rented  J^^fable  for*' 

them,  and  committed  the  nuisance,  whereby  &c.  The  second  the  continu- 

count  charged  the  defendant  with  continuing  the  same  nui-  nuisance.  * 

But  a  land- 
lord is  not  liable  in  respect  of  a  new  nuisance  created  by  his  tenant  during  the  term. 

When  a  landlord  lets  premises,  the  natural  consequence  of  the  regular  use  of  which  is 
that  they  will  become  a  nuisance  unless  properly  attended  to,  he  is  liable  if  they  after- 
wards become  a  nuisance  by  such  regular  use. 

The  landlord  ought,  in  such  case,  either  to  stipulate  with  his  tenants  that  they  will  do 
that  which  is  necessary  to  prevent  the  premises  from  becoming  a  naitance,  or  to  reserve 
to  himself  the  power  of  entering  for  the  purpose. 
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sances,  they  having  been  previously  created  by  persons 
unknown.  The  third  count  charged  the  defendant  with 
putting  and  placing,  and  leaving  and  permitting!^  causing 
and  procuring  to  be  put,  placed,  and  left,  large  quantities 
of  ordure,  whereby  &c.  The  fourth  count  charged  that 
persons  unknown  had  put,  placed,  &c.  whereby  &c. ;  and 
that  the  defendant  suffered  the  same  to  remain.  The  in- 
dictment beiug  removed  by  certiorari,  was  tried  before 
Lord  Deftman,  C.  J.,  at  the  last  Bedford  assizes,  when  the' 
following  facts  appeared  : — 

About  5  or  6  years  ago,  the  houses  in  Diamond  Alley,  which 
is  in  the  midst  of  a  populous  neighbourhood,  were  built  by 
Harrison,  and  the  two  privies  and  a  cess-pool,  to  which  there 
are  no  drains,  were  erected  for  the  use  of  the  inhabitants  of 
all  the  houses.  Harrison  let  the  houses,  with  the  use  of  the 
privies  to  all  the  tenants  in  common,  and  the  privies  became 
a  public  nuisance. 

In  November,  1831,  the  defendant  purchased  the  whole 
property  of  Harrison,  and  had  since  received  the  rents  of 
the  tenants,  some  of  whom  appeared  to  have  taken  their 
houses  since  the  defendant  had  become  the  owner.  The 
privies  had  oii  several  occasions  been  emptied  by  the  tenants 
at  their  own  expense,  but  the  places  had  been  for  some  time 
so  neglected  that  they  had  become  a  very  offensive  nui- 
sance. 

In  September  ld32,.the  defendant,  upon  being  applied  to 
by  the  surveyor  to  the  commissioners  for  the  improvement  of 
Bedford  to  remove  the  nuisance,  said,  **  Depend  upon  it  I 
will  attend  to  it  immediately."  A  similar  application  was 
made  to  him  again  in  the  following  November,  and  on  that 
occasion  he  said,  "  I  know  I  have  not  done  what  I  pro- 
mised, but  I  will  see  about  it  directly."  The  nuisance  being 
continued,  the  present  indictment  was  preferred. 

F.  Kelly  objected  that  the  defendant  was  not,  directly  or 
indirectly,  the  author  of  the  nuisance,  so  as  to  render  him 
properly  the  subject  of  an  indictment  in  respect  of  it.  The 
Jjord  Chief  Justice,  howeyer,  directed  the  jury  to  find  a 
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verdict  of  guilty,  and  gave  the  defendant  leave  to  move  the         i834. 
Court  upon  the  question,  whether  the  defendant  was  liable 
to  be  indicted  for  this  nuisance. 


The  Kino 

V. 

Pedlet. 


F.  Kelly,  in  last  term,  obtained  a  rule  nisi  to  set  aside 
the  verdict  of  guilty,  and  to  enter  a  verdict  of  acquittal. 

Storks,  Serjt.,  and  Austin,  now  shewed  cause.  The 
tenants  may  be  indictable  as  having  been  parties  to  the  ac- 
tual commission  of  the  nuisance,  but  it  is  a  nuisance  for 
which  the  landlord  is  also  indictable.  This  nuisance  ex- 
isted before  many  of  the  tenants  came  into  the  occupation 
of  these  houses,  and  for  permitting  the  nuisance  to  continue 
the  defendant  is  indictable.  The  cases  upon  this  subject 
are  collected  in  Selwyn^s  Nisi  Prius  (a).  In  Rosewell  v. 
Prior  {b),  A,,  tenant  for  years, erected  a  nuisance,  and  after 
a  recovery  against  him  for  the  nuisance,  underleased  to  B,, 
and  the  question  was  whether,  afterwards,  an  action  would 
lie  against  ^.  for  the  continuance.  ^^  £t  per  Cur. — It  lies ; 
for  he  transferred  it  with  the  original  wrong,  and  his  demise 
affirms  the  continuance  of  it.  He  hath  also  rent  as  a  con- 
sideration for  the  continuance,  and  therefore  ought  to  answer 
the  damage  it  occasions.  Vide  Wm.  Jones,  272  (c).  Receipt 
of  rent  is  upholding ;  2  Cro.  373,  555  (d).  The  action  lies 
against  either,  at  the  plaintiff's  election."  Rosewell  v.  Prior 
is  much  more  fully  reported  in  12  Modern  (e),  and  will  be 
found  quite  decisive.  [Littledale,  J.  Had  the  landlord 
power  to  enter  and  cleanse,  or  to  make  a  drain?]  The 
locus  in  quo  has  not  been  demised  with  the  houses ;  nothing 
more  than  a  mere  easement  is  granted  to  the  occupiers  of 
the  houses.  Bat  apart  from  that  consideration,  the  inquiry 
as  to  whether  the  landlord  has  power  to  enter  is  not  the 
true  test ;  for  the  landlord  shall  not  be  permitted  to  free 
himself  from  responsibility  by  his  own  act.     If  a  wrong-doer 

(a)  tih  edit.  1123.  (d)  Rypponv.  Bomks,  Cro.  Jac. 

(6)  2  Salk.  460.  373 ;  Brent  v.  Uaddon,  ib.  555. 

(c)  Christian  Smith's  case.  (e)  Page  636. 
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18S4.        coDTey  that  from  which  the   mischief  arises  to  anotfier, 
whereby  he  puts  it  out  of  his  power  to  obviate  it,  he  ought 


The  Kivo 


Fedibt, 


V.  to  answer  for  it;  and  a  man's  putting  it  out  of  his  power 

to  abate  a  nuisance  is  as  great  a  tort,  as  not  to  abate  it 
when  it  is  in  his  power  so  to  do;  Judgment  in  Rosewell  v. 
Prior ^  as  reported  in  12  Mod.,  Cheetham  v.  Hamp$on{a\ 
Rex  V.  Moore  {b).  The  cases  are  all  cases  of  actions,  but 
there  appears  to  be  no  distinction  in  principle  between  the 
cases  of  actions  for  private  nuisances,  by  private  individuals, 
and  indictments  for  nuisances  by  the  king  on  behalf  of  the 
public. 

jP.   Kelly f  contr4.    In  all  the   cases  which  have  been 
quoted,  the  party  charged  originally  created  the  nuisance, 
and  this  has,  in  the  argument,  been  assumed  to  be  the  case 
here.    That,  however,  is  not  so ;  and  moreover  the  landlord 
could  not  remedy  or  prevent  this  nuisance  without  subject- 
ing himself  to  an  action.     From  Rex  v.  Moore  it  appears 
that  the  utmost  extent  to  which  the  doctrine  can  be  carried 
is  this,  that  where  a  man  does  a  thing,  the  probable  and  na^ 
tural  consequence  of  which  is  the  creating  of  a  nuisance,  he 
is  answerable,  although  he  did  not  iniend  to   cause  the 
nuisance.    The  rule  of  law,  as  established  by  all  the  cases, 
is,  that  the  party  ^br  whose  profit  that  is  done  which  con- 
stitutes the  nuisance,  shall  be  answerable  for  it.    There  is 
no  case  in  which  a  landlord  has  been  held  liable  for  a  nui- 
sance committed  by  his  tenant  for  the  tenanCs  benefit.    lo 
Rosewell  v.  Prior,  the  defendant  was  the  party  who  origi- 
nally created  the  nuisance,  and  he  assigned  the  premises 
with  the  nuisance  upon  it,  and  therefore  he  was  held  liable 
for  both  the  original  nuisance  created  by  himself,  and  the 
continuation  of  it  by  his  assignee.    The  present  case  is  very 
diflPerent.     Here  premises  are  let  which  are  no  nuisance  in 
themselves,  and  of  the  erecting  of  which  it  is  not  a  natural 
and  probable  consequence  that  they  should  become  nui- 
sances.     It  is  only  by  the  misuse  that  they  became  a 
nuisance,  and  for  the  misuse  by  his  tenants  the  landlord  is 

(a)  4  T.  R.  318.  (h)  3  Bara.  k  Adol.  184. 
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not  liable.    These  tenants  have  been  in  the  habit  of  cleans-        1834. 
ing  the  privies,  from  which  it  may  be  inferred  that  they  had     r^^  ^^^^ 

ctmtracted  with  the  landlord  to  do  so.  v. 

Pbdlct. 

Lord  Dbnman,  C.  J. — An  owner  receiving  rent  from  his 
tenant  in  respect  of  that  the  natural  consequence  of  the 
use  of  which  is,  that  it  should  annoy  the  neighboursi  must  be 
answerable  for  the  nuisance.  This  follows  from  Rex  v. 
Moore,  and  other  cases.  The  receipt  of  rent  is  an  uphold" 
ing  of  the  nuisance,  and  makes  the  landlord  liable  for  the 
continuance  of  it.  The  true  way  of  considering  this  case  is^ 
to  suppose  that  there  were  no  buildings  except  the  privies^ 
and  that  for  the  use  of  them  the  landlord  received  a  profit, 
as  in  fact  he  does  now.  Could  any  one  doubt  that,  under 
such  a  view  of  the  case,  the  landlord  would  be  answerable? 

LiTTLEDALE,  J. — I  think  it  is  quite  clear.  If  a  man 
demises  land  with  a  nuisance  upon  it,  and  during  the  conti- 
nuance of  the  term,  and  whilst  the  landlord  was  unable  to 
remove  the  nuisance,  another  chooses  to  buy  the  reversion  of 
the  land  with  the  nuisance  upon  it,  he  is  answerable.  If  a 
man  demises  with  no  nuisance  upon  the  land,  and  the  te- 
nant commits  a  new  nuisance,  the  landlord  is  not  liable.  If 
there  is  a  tenancy  from  year  to  year,  and  the  tenant  com- 
mits a  nuisance,  and  the  landlord  renews  (a)  the  tenancy 
during  the  continuance  of  the  nuisance,  the  landlord  is  lia- 
ble. He  has  no  business  to  do  so ;  and  by  doing  it,  he 
continues  the  nuisance.  That,  I  think,  is  the  law  upon  the 
subject.  In  the  ordinary  way  in  which  these  places  are 
used,  they  are  likely  to  become  a  nuisance  unless  there  be  a 
drain,  or  care  taken  to  cleanse  them  frequently. 

Taunton,  J. — Looking  at  the  evidence,  I  think  that  thb 
privies  are  not  actually  demised.     The  use    only  is  per- 

(a)  Thelandlord  in  effect  renews  Qui  non  prohibet  quod  prohibere 
the  tenancy  by  refraining  from  ex-  potest,  assentire  vei  etiam  facere 
erdsiDg  his  option  to  detennine  it.     videtur.  Vkk29yin,Abr,460^S09* 
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1834.  mttted.  If  SO,  there  is  an  end  of  the  question^  because  the 
defendant  might  enter  and  remove.  But  supposing  that  he 
could  not  enter  and  remove,  he  has  only  to  thank  himaelt 
I  hold  it  to  have  been  the  duty  of  the  landlord  either  to  ex- 
act from  his  tenants  an  engagement  that  they  would  cleanse 
these  privies,  or  to  reserve  to  himself  a  right  to  enter  for 
that  purpose.  It  is  a  matter  of  public  necessity  that  they 
should  be  cleansed. 

Williams,  J.— I  entirely  concur.  The  language  and 
conduct  of  the  defendant  himself  comes  strongly  in  aid  of 
what  my  brother  Taunton  has  said,  namely,  that  these  pri- 
vies are  not  actually  let  to  any  person.  The  defendant, 
when  spoken  to  by  the  surveyor,  said,  that  the  commis* 
sioners  might  depend  upon  it  that  he  would  attend  to  it 
immediately,  and  that  he  would  immediately  set  about  it 
and  see  the  nuisance  removed.  He  never  said  that  he  had 
no  right  to  enter. 

Rule  discharged* 


The  King  v.  Walsh. 

A  conviction    A  CONVICTION  under  6  Geo.  4,  c.  110,  s.  27  (a),  and 
c!"ilo,^s^27/'  3  &  4  Will.  4,  c.  55,  s.  27,  for  detaining  a  ship's  register 

and  3&4        (which  conviction  had  been  removed  by  certiorari)  stated :— 
WilL  4,  c.  55,  >  ,,r       i*  .  t  t 

8.  S7,forde-        That  on   12th  April,  1834,  Wm.  Bnggs,  the  owner  of 

Sid6cate''of  ^°®  ***'^  P*'*^'  ^^^  ^'^'P'*  husband  or  manager,  of  the  vessel 
a  ship's  regis-  called  the  "  Norwich  Castle,"  then  lying  in  the  river  Ouse, 
u^SettiT*^'  at  Selby,  personally  went  before  the  Rev.  J.  F.,  a  justice 
sutes  the  gf  thg  peace,  residing  near  to  the  place  where  the  detainer 
wh^*the  cer-  and  refusal  thereinafter  mentioned  was  committed,  and 
w^n*^  "^^d  "P^^  ****  ^^^^  informed  the  said  justice,  that  the  defendant 
that  the  person  at  &c.  did  unlawfully  detain  a  certificate  of  register  of  the 
who  demand- 
ed it  was  the  (o)  As  to  this  statute  see  Boaxn  v.  Fox,  9  Mann.  &  Ryl.  167. 
"  proper*  officer. 

The  8  Geo.  4,  c.  23,  s.  3,  does  not  cure  an  omission,  in  a  conviction,  of  the  statement 
qf  a  circumstance  nec<essary  to  constitute  the  offence. 
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said  vessel,  then  lying  in  &c.,  at  Scc,  and  that  the  defendant  1834. 
**  did  then  and  there  unlawfully  and  wilfully  refuse  and  neglect  ^.  Cr 
to  deliver  up  the  said  certificate  of  register  to  his  majesty* s  v, 

officers  of  customs,  for  the  purposes  of  such  vessel,  contrary 
to  the  statute  in  that  case  made  and  provided."  The  con- 
viction then  stated,  that  the  justice  issued  his  warrant  to 
apprehend  the  defendant ;  that  he  was  afterwards  brought 
before  the  justice,  who  thereupon,  in  the  presence  of  the 
defendant,  proceeded  to  examine  mto  the  truth  of  the 
charge ;  and  that  one  credible  witness,  to  wit,  IVm.  Briggs, 
deposed,  that  the  defendant  then  had  the  possession  of  the 
certificate  of  register  of  the  said  vessel,  and  that  he  wrong- 
fully and  illegally  detained  the  same,  and  refused  to  deliver 
it  up  to  his  majesty's  officers  of  customs,  for  the  necessary 
purpose  of  the  said  vessel;  and  that  the  defendant  then  and 
there,  in  the  presence  of  the  justice,  acknowledged  and  said, 
that  he  then  had  the  possession  of  the  said  certificate  of 
register  of  &c.,  and  also,  that  he  had  refused  and  then  did 
refuse  to  deliver  up  such  certificate  of  register  to  the  officers 
of  his  majesty's  customs,  for  the  purposes  of  the  said  vessel. 
Therefore,  it  manifestly  appearing,  &c. 

A  rule  nisi  having  been  obtained  to  quash  the  conviction, 

Hoggins  now  shewed  cause.  This  conviction  is  founded 
on  the  G  Geo.  4,  c.  1 10,  s.  9,7,  which  is  amended  by  7  8c  S 
Geo.  4,  c.  66,  8.  18.  The  6  Geo,  4,  c.  1 10,  s.  27,  makes 
it  an  offence,  cognizable  by  magistrates,  for  any  person 
wilfully  to  obtain  and  refuse  to  deliver  up  the  registry  of 
any  vessel  to  the  proper  oflScers  of  his  majesty's  customs, 
for  the  purposes  of  such  ship  or  vessel.  It  is  objected 
to  the  form  of  this  conviction,  that  the  word  '^proper" 
is  omitted.  [Lord  Denman,  C.  J.  There  is  a  later  act, 
S  &  4  Will.  4,  c«  55.  The  conviction  must  have  been 
under  tluit  statute.]  The  words  of  3  &  4  Will.  4,  c.  55, 
8.  27,  are  similar  to  those  of  the  former  statute,  as  far  as 
tbey  are  material  upon  the  present  question.  The  answer 
to  the  objection  made  is  this,  that  an  allegation  of  a  detainer 

VOL.  111.  X   X 


634  CASES  IN  THE  KING's  BENCH^ 

1834.  from  the  officer^  of  his  majesty's  customs,  is  a  statement  of 
a  deleotion  from  all,  and  therefore  includes  the  proper 
officers.  '  It  is>to  be  presumed,  that  it  was  proved  before 
the  magistrals  ahat  the  party  wilfuUy  detained  the  registry 
from  i\»pr9per  officer.  [UttUdakfi.  If  the  conviction 
had  merely  alleged,  that  he  **  unlawfully  detained  the  re- 
gistry/' iipouid  that  have  been  sufficient  f]  It  is  contended 
diat  it  «l#ii&s  be  sufficient;  Ex  parte  Edwards  {a).  There 
Edtoards  had.  been  committed  to  prison  under  the  smuggling 
act  (fi  Qeoj  4,  €••  108),  by  which  act  (sect.  81)  any  person 
convicted  under  it,  who  was  a  seaman>  might  be  carried  on 
board  any  of  his  majesty's  ships  of  war,  and  if  on  examina- 
tion by  any  surgeon  of  his  majesty  s  tmvy^  within  one  week 
after  being  so  carried  on  board,  he  should  be  deemed  unfit, 
and  on  that  aocotiat  be  refused  to  be  received  into  his  ma- 
jest/a  service,  be  should  pay  100/.,  and  be  committed  to 
prison  until  payment.  The  warrant  of  commitment  omitted 
to  state,  that  Edwards  had  been  examined  by  a  surgeon  in  the 
navy;  yet  it  was  held  good.  lLiUledale,J.  Suppose  the 
form  of  proceeding-  in  this  case  had  been  an  indictfnent, 
would  it  then  have  been  sufficient  merely  to  allege,  that  the 
party  had  wilfully  detained  the  registry  ?]  The  conviction 
alleges  a  detention  from  aU  his  majesty's  officers  of  customs. 
[Liitledale^i.  There  may  be  ten  officers  of  the  customs,  two 
of  whom  have  authority  to  "demand,  and  eight  have  not.]  If 
the  proper  officer  did  not  demand  the  registry,  that  is  matter 
of  defence,  and  need  not  be  stated  id  tke  conviction ;  Faw- 
ceit  V.  Fowlis  (6).  No  form  of  conviction  is  given  by  the 
statute.  The  general  form  of  conviction  given  by  the  d  G.  4, 
c.  23,  8. 5<c>,  has  been  adopted,  and  tlie<  third  section  of  that 
statute  enacts,  that  no  convtcUon  shall  be  quashed  for  want 
of  fom,  and  that  a  liberal  constructioii  shall  be  put  upon  it. 

Holty  eontr^.    There  are  two  objections  to  the  convic- 
tion.    In  the  first  place,  it  shouid  bave  appeared  that  the 

(a)  8  Dowl.  &  Ryl.  1 15.  7  Barn.  &  Cressw.  394. 

(6)  1  Mann.  &  Ryl.  10«;  S.  C.  (c)  Posty  63T,  («). 
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certificate  was  required  for  the  necessary  purposes  of  the  1834. 
ship ;  more  especially  in  the  case  in  which  the  defendant  is 
a  part-owner  and  manager  of  the  ship — for  the  only  neces- 
sary purposes  for  which  one  part-owner  can  require  the  ship's 
register  from  another^  are  a  transfer,  mortgage,  or  change 
of  master. 

In  the  second  place,  it  should  have  appeared  on  the  face 
of  the  conviction,  that  the  demand  was  made  by  the  proper 
officers,  that  is,  by  the  collector  and  comptroller  of  the 
customs.  [Taunton,  J.  How  does  it  appear  that  the  col- 
lector and  comptroller  are  the  proper  officers  ?]  By  the 
third  section.     Rex  v.  Pixhy{ti). 

Here  he  was  stopped  by  the  Court. 

Lord  Denman,C.  J. — It  ought  to  appear  upon  the  face 
of  the  conviction ybr  what  purpose  the  register  was  required, 
and  also,  what  officer  made  the  demand,  in  order  that  the 
Court  may  see  that  the  purpose  was  necessary,  and  that 
the  demand  was  made  by  the  proper  officer.  These  facts 
do  not  appear  on  the  face  of  this  conviction,  which  is, 
therefore,  bad  at  common  law*  The  S  Geo.  4  certainly 
requires  that  a  fair  and  liberal  construction,  such  as  will 
be  agreeable  to  the  justice  of  the  case,  shall  be  put  upon 
convictions  where  the  merits  have  been  tried  —  but  it 
must  appear  on  the  face  of  the  conviction,  that  an 
offence  has  been  charged.  The  Court  cannot  import  the 
circumstances  necessary  to  constitute  the  offence.  It  has 
been  said,  that  an  allegation  of  a  refusal  to  deliver  up  the 
registry  to  the  officers  of  his  majesty's  customs,  is  an  aver- 
ment of  a  refusal  to  deliver  it  up  to  all  the  custom-house 
officers,  and  is,  therefore,  a  statement  of  a  refusal  to  deliver 
it  up  to  the  proper  officer;  but  it  is  consistent  with  the  alle- 
gation in  the  conviction,  that  the  demand  may  have  been 
made  by  an  officer  not  authorized  to  make  it,  and  for  a  pur- 
pose not  contemplated  by  the  statute. 

(a)  13  East,  91. 
X  x2 
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1834.  LiTTLEDALE,  J. — I  am  of  the  same  opinion.     The  onlj 

proper  officers  to  demand  the  registry  are  the  collector  and 
comptroller.  There  are  subordinate  officers  of  the  customs. 
Walsh.  rj^j^^  demand  may,  consistently  with  that  which  is  stated  in 
this  conviction^  have  been  made  by  them.  We  cannot 
assume  that  it  was  made  by  the  collector  or  comptroller. 
The  general  rule  given  in  3  Geo,  4,  c.  23,  s.  3,  is,  that 
convictions  shall  receive  a  Jair  and  liberal  construction; 
but  that  will  not  get  rid  of  the  difficulty.  If  it  did  so,  it 
would  obviate  every  possible  objection  to  a  conviction. 

Taunton,  J. — I  am  very  clearly  of  the  same  opinion. 
No  oflFence  is  committed  under  this  clause,  unless  there  be 
a  refusal  to  deliver  up  to  the  proper  officer  of  his  majesty's 
customs.  "  Proper/'  excludes  improper.  It  does  not  follow 
that  because  the  party  is  to  deliver  it  up  to  the  proper  officer, 
that  therefore  he  is  to  deliver  it  up  to  any  officer.  It  is  a  rule, 
with  respect  to  convictions,  that  the  substance  of  the  offence 
should  be  stated  in  the  conviction.  The  omission  here  is 
not  matter  of  form  ;  it  is  an  omission  in  the  description  of 
the  offence  in  a  material  and  substantial  part.  This  dis- 
poses of  the  point  which  has  been  made,  that  under  3 
Geo,  4,  convictions  are  not  to  be  quashed  for  mere  matters 
oi  form.  Two  cases  have  been  cited,  both  of  which  arc 
distinguishable  from  the  present.  The  first  is  Ex  parte  Ed- 
wards, In  that  case  the  act  directed  that  the  justices,  upon 
proof  that  the  seaman  convicted  under  that  act  had  been 
refused  to  be  received  on  board  his  majesty's  ship,  should, 
without  hearing  any  other  evidence,  require  the  party  to  pay 
the  penalty,  or  commit  him  to  prison ;  and  the  commit- 
ment stated  that  fact.  The  commitment  was  therefore 
good,  without  stating,  (as  it  was  objected  that  it  should 
have  stated),  that  Edwards  had  been  examined  by.  a  naval 
surgeon,  and  deemed  unfit,  and  that,  therefore^  he  was  re* 
fused  to  be  received  on  board.  Fawcett  v.  Foulis  is  still 
less  like  the  present.  There,  the  conviction  stated  that 
the  party  had  been  called  upon  to  do  statute  duty,  or  to 
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compound,  and,  omitting  any  mention  of  the  non-payment  1834. 
of  the  composition  monet/,  alleged,  that  he  had  neglected  to 
do  the  statute  work,  and  was  adjudged  to  be  convicted  of 
the  same.  The  Court  held,  that  the  offence  was  the  not 
doing  the  statute  work,  and  that  the  payment  of  the  compo- 
sition money  operated  by  way  of  defence.  A  decision  upon 
one  statute  can  scarcely  be  referable  to  another,  because 
the  language  used  iu  each  is  generally  different.  I  am 
of  opinion  that  the  conviction  is  bad,  for  want  of  necessary 
certainty  and  precision  in  the  description  of  the  offence. 

Williams,  J. — I  am  of  the  same  opinion.  The  purpose 
for  which  the  registry  was  wanted,  and  the  person  by  whom 
the  demand  was  made,  ought  to  have  been  stated.  It  seemed 
to  me  that  Mr.  Hoggins  felt,  during  the  argument,  that 
nothing  could  be  said  in  support  of  the  conviction,  except 
the  rule  of  construction  given  in  the  third  section  of  3  Geo  A, 
c.  23.  But  that  clause  gives  no  aid,  because  it  says,  that 
a  conviction  shall  not  be  vacated  for  want  of  form,  where  it 
appears,  &y  the  conviction,  that  the  merits  have  been  tried  (a). 
Here  it  does  not  appear  that  the  merits  have  been  gone  into. 
That  clause  of  3  Geo.  4,  c.  23,  is  much  too  general  to  aid  a 
case  of  this  description. 

The  defendant  was  discharged. 

(a)  The  words  of  the  statute  be  set  aside  or  vacated  in  conse- 

are,  ''That  in  all  cases  where  it  quence    of  any   defect    of   form 

appears   by   the   conviction   that  whatever;   but    the    constniction 

the  defendant  has  appeared  and  shall  be  such  a  fair  and  liberal 

pleaded,  and  the  meriis  have  been  construction  as  will  be  agreeable 

triedy  and  that  the  defendant  has  to  the  justice  of  the  case.''    It  is 

not  appealed  against  the  said  con-  evident  that  the  word  ^  that**  is 

viction,  where  an  appeal  is  allow-  here  misplaced,  as   it  can  never 

ed,  or  if  appealed  against,  the  con-  appear  by  the  conviction  whether 

viction  has  been  affirmed,  such  the  defendant  has  appealed  againsi 

Gonvictioo    shall   not    afterwards  it. 
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Baxt£|i  and  another,  Asjsignees  of  Henry  Ball,  a 
bankrupt,  v,  PRiTCHAflD. 

A  sale  to  a  TROVER  to  recover  the  value  of  the  stock  iri  trade  of  the 
chaser  of'^the  bankrupt,  sold  by  him  tb  the  defendant  m  Dec.  1830.     At 

whole  of  a       the  trial  before  Dentnan.  C.  J.,  it  appetrred  thtft  at  the  time 

traders  slock  . 

in  trade,  with   of  the  sale,  the  bdnkrupt,  who  was  greatly  indebted,  intended 

on  th^^"art"  f  *°  abscond  with  the  proceeds,  without  i>aying  his  creditors. 
the  trader  to     The  defendant  was  hot  aware  of  his  intention,  and  had  paid 

the  money  and  *  f*'""  P"^^  '"^'^  ^^^  8^^^^'  ^ir  Jamei  Scarlett,  for  the  de- 
cheat  his  ere-  fendant,  fcontended  that  Ihi^  \Vas  hot  iln  act  of  batik#uptcy 
anactofbank-  ^^  ^  fraudulent  transfer;  aVid  cited  Hilt  v.  Farnell{d)  and 
ruptcy.  CoqJ^  v.  Caldecott  (i).     The  jury,  tinder  the  directiota  of 

the  Lord  Chief  Justice  (who  however  gave  the  defendant 
leave  to  move  fof  a  nonsuit),  returned  a  verdict  for  the 
plaintiffs.  They  expressly  foutid  fralid  oti  the  part  of  the 
bankrupt,  and  the  absence  of  it  in  the  conduct  of  tbd  de- 
feddant.     A  rule  nisi  for  a  nonsuit  having  been  obtained, 

Campbell^  A.  6.,  and  Folleti,  in  Easter  t^rm,  shewed 
cause.  There  was  no  moral  fraud  on  the  part  of  tbe  pur- 
chaser; but  the  question  for  the  Court  is  thi9>  wh€ther  a 
trader  who,  being  largely  indebted,  sells  to  a  borl&  fide  pur- 
chaser ail  his  eff^ects,  with  kn  intention  of  abscbndiog  with 
the  proceeds  and  thus  cheating  hi^  creditors,  thereby  com- 
mits an  act  of  bankruptcy.  By  6  Geo^  4,  c.  16,  s*  3,  if 
any  trader  shall  inake  'ady  frtludiilent  grant  or  convey* 
ance — or  any  fraudufent  ^t,  difivtry  or  transfer — of  his 
goods  or  chattels,  every  such  trader  doing  such  acts  with 
intent  to  defeat  or  delay  his  creditor  iskall  be  deemed  to 
have  comtnitted  an  act  of  banklruptcy.'  Thi§  Was  either  a 
fraudulent  grant  or  a  fraudulent  transfer,  within  tbe  lean- 
ing of  the  section.  Although  not  fraudulent  in  fact  as 
between  the  buyer  and  seller,  it  was  a  fraud  on  the  bank- 

(a)  9  Bam.  &  Cressw.  45.  (6)  1  Mood.  &  Malk.  5^. 
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rupt    laws.      Whether   a   deed   is   fraudulent  within   the         18S4. 
meaning  of  the  Bankrupt  Act^  depends  upon  the  intention 
of  the  grantor.    Thus,  a  voluntary  piftWretite  bya  trader  v, 

in  favour  of  a  partieular  creditdr,  is  fi^i^udulent  within  the  Pi'tchard. 
meaning  of  the  bankrupt  la.w9,  jalt^ugh  the  .penoii -prefer- 
red condoctft  faimi^lf  wi^  perfact  good  fi^ith*  If  the  cre^ 
ditor  of  a  trader,  demands  amd  obtains  pfiym^tn  knowing 
that  hia  debtor. is  in  a  state  of  insolvency^  that  is  no/  a 
fraudulent  preference;  yet  it  might  b^  ^ftid.  thai  there  was 
bad  foith  on  the  part  of  the  creditor.  The  cases  whioh 
were  decided  upon  the  former  Bankrupt  Acts,  as  to  fra«do« 
lent  aasignnwnts  by  deed^  are  in  po|ot«  The  only  di^erence 
between  the  former  Bankrupt  Acts  and  the  present  is,  that 
formerly  a  deed  was  necessary  Iq  make  a  fraudulent  transfer 
an  act  of  bankruptcy^  the  word  grant  beii^  used,  whereas 
DOW  DO  deed  is  necessary.  The  present  act  makes  that  an 
act  of  bankruptcy  which  was  formerly  a  friuiduleot  pre- 
ference only.  Under  the  former  acts,  deeds  which  were 
considered  as  fraudulent  were  divided  into  two  classes: 
First,  those  which  were  void  by  the  common  law,  or  by 
force  of  the  statute  of  fraudulent  conveyances,  13  Eiiz. 
c«  j^,  m  which  it  was  necessary  that  there  should  be  fraud 
by  b^k  panies:  And^  secondly,  such  as  were  considered 
fraudlifent  B$  being  a  contravention  of  the  policy  of  the 
bankrupt  lawft;  in  which  latter  class  it  was  not  necessary,  in 
order  to  nsake  the  deed  void,  that  there  should  be  fraud  on 
the  part  of  the  grantee.  [Patieson,  J*  In  all  the  cases  you 
refer  to^  theiie  was  fniud  in  law»  thongh  not  in  fact.]  Jf  a 
trader  aasigmiso  much/ oC.  his  property  aa  to  disable  himself 
from  caivyisg  e«ik  his  tirade,,  this  is  ap  act  of  bankruptcy. 
Where  d. trader. ^esigps  all  bis  ejOTepts  fpr  ^he  benefit  of  all 
hM'Ofeditorg,  ills  an.^ct  pCbenkrufitcy^  becavse  it  prevents 
his  cairrying  M  hi$^  trade,  ^nd.ifi,  tp  use  the  words  of  Lord 
ManffieU,  an:  a$sigmn$ni  of  iM. $olvency  (a),  IPatteson,  J. 
Where  a  trader  assigns  all  his  effects  for  the  benefit  of  his 

(a)  £d^*»  Bankrupt  Law,  S6. 
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1834.  creditors,  he  gets  no  money  in  retuni.  Here,  with  the  pro- 
duce of  the  sale  he  could  have  carried  on  his  trade.  Sup- 
pose a  trader,  about  to  relinquish  his  business,  offered  bis 
stock  in  trade  for  sale, — is  the  purchaser  to  inquire  whether 
or  not  he  is  solvent  ?]  No  one,  it  is  submitted,  ought  in 
prudence  to  purchase  the  whole  of  a  trader's  effects. 
There  is  a  great  difference  between  the  case  of  a  trader 
selling  a  portion^  and  that  of  his  selling  the  whole  of  his 
effects.  The  cases  cited  at  the  trial  are  distinguishable  from 
the  present.  In  Cook  v.  Caldecott  (a),  a  sale  by  a  trader 
was  held  not  an  act  of  bankruptcy,  because  a  portion  only 
of  the  trader's  goods  were  sold.  In  Hill  v.  Farnellijb)  the 
question  whether  the  sale  was  an  act  of  bankruptcy  did  not 
arise.  The  object  of  the  Bankrupt  Act  was  to  prevent  the 
trader  from  defrauding  his  creditors.  [Patteson,  J.  He 
does  not  commit  the  fraud  by  the  assignment :  be  does  that  - 
by  another  act,<— running  away  with  the  money.  Little* 
dale,  J.  Suppose  the  bankrupt  had  changed  his  mind,  and 
had  remained?]  If  he  had  altered  his  intention,  it  would 
still  have  been  an  act  of  bankruptcy,  as  it  is  the  bankrupt's 
intention  at  the  time  of  the  assignment  that  is  to  be  re- 
garded ;  and  here  the  intent  is  found  by  the  jury.  [Pat- 
teson,  J.  In  all  the  cases  you  mention,  the  fraud  on  the 
creditors  was  the  effect  of  the  assignment.  Have  you  any 
case  in  which  a  bous^  fide  sale  was  held  to  be  an  act  of  bank- 
ruptcy i  ]  No  precise  authority  to  that  effect  has  been 
found. 

Sir  James  Scarlett  and  Hutchitison,  in  support  of  the  rule. 
There  is  no  case  in  which  an  assignment  upon  a  bon&  fide 
sale  has  been  deemed  an  act  of  bankruptcy,  [iv  Pollock, 
amicus  curias,  mentioned  a  case  of  Hose  ,v.  Haif€0€k(e),] 
The  words  of  the  statute  are,  "  any  fraudulent  grant  or 
fraudulent  transfer,  with   intent  to  defeat  or  delay  credi- 

(a)  1  Mood,  ft  Malk.  522.  (c)  Set  pott,  645. 

(b)  9  Barn.  &  Crtfssw.  45. 
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tors/'  To  make  a  transfer  of  a  trader's  property  constitute 
an  act  of  bankruptcy,  two  circumstances  must  concur — it 
must  be  Sifrnudu/ertt  transfer,  and  there  must  be  an  intent 
to  delay  creditors.  The  transaction  in  this  case  was  not 
frauduletit,  A  transfer  by  way  of  sale  cannot  be  considered 
fraudulent,  where  the  purchaser  acts  with  good  faith  and 
pays  a  full  consideration.  If  a  sale  of  this  description  is 
an  act  of  bankruptcy,  a  man  who  sells  a  portion  of  his 
effects  in  order  to  live  abroad  and  defraud  his  creditors,  will 
by  so  doing  commit  an  act  of  bankruptcy.  It  would  be 
dangerous  to  purchase  any  l^ge  quiantity  of  goods  from 
a  trader.  It  is  said,  that  where  a  trader  sells  his  whole 
stock  in  trade,  the  purchasers  must  make  an  inquiry  for  the 
purpose  of  ascertaining  his '  intentions  with  regard  to  his 
creditors.  If  so,  it  will  be  necessary  to  make  the  same 
inquiry  when  part  only  be  sold.  IPatteson,  J.  The  argu- 
ment assumed  that  the  whole  stock  in  trade  was  sold.] 
There  is  no  distinction  in  the  statute  between  a  sale  of  the 
whole  siud  a  sale  of  part*  A  contract  to  he  fraudulent  must 
he  fraudulently  entered  into  by  both  parties.  The  intention 
of  the  trader  Math  respect  to  the  purchase-money,  when  he 
shall  have  got  possession,  cannot  affect  the  question  of 
fraud  as  affecting  the  contract.  The  cases  with  respect 
to  fraudulent  preferences  do  not  apply.  In  the  case  of  a 
fraudulent  preference,  the  debtor  parts  with  his  money  with- 
out consideration,  and  by  that  means  the  funds  to  be  divided 
amongst  his  other  creditors  are  diminished.  In  Whitwell 
V,  Tliompson  (a).  Lord  Kenyon  says,  '^  all  the  cases,  without 
a  single  exception,  where  the  assignment  of  his  property 
by  a  trader  had  been  deemed  fraudulent  and  an  act  of- 
bankruptcy,  had  been,  where  it  had  been  given  for  a  by-gone 
and  before  contracted  debt;  but  that  it  never  can  be  taken 
to  be  law,  that  a  trader  cannot  sell  his  property  when  his 
affairs  become  embarrassed,  or  assign  them  to  a  person  who 
vrill  assist  him  in  bis  difficulties,  as  a  security  for  any  ad- 
vances such  person  may  make  to  him."  [Lord  Denman,  C.  J. 

(fl)  1  Esp.  N.  P.  C.  68. 
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1834.  There  the  money  was  advanced  to  the  bankrapt,  to  assist 
him  through  bis  diiBculties.  Here,,  he  obtains  it  in  order 
to  enable  him  to  abscond  and  defraud  bis  croditors*] 


Baxter 

V. 

Pritchard. 


Cur*  adv.  vult. 

In  the  course  of  this  term  the  judgment  oi  the  Court 
was  delivered  by 

Lord  Denman,  C.  J. — The  question  is,  wbetker  an 
assignment  by  a  trader  of  hia  whole  stock,  with  intent  to 
abscond  and  carry  off  the  purcbase-^rnqney,  is*  an  act  ^f 
bankruptcy, — as  '^  a  fraudulent  tiiaosfer  and  delivery  of-  bis 
property  with  intent  to  defeat  $nd  delay  his  creditors," — 
when  the  purchaser  pays  a.  fair  price  for  the  goods,  and  is 
ignorant  of  the  trader's  design. 

The  case  being  new,  I  thought  myself  bound  to  adhere 
to  the  words  of  the  act,  and  considering  that  all  acts  of 
bankruptcy  are  made  to  depend  on  the  conduct  atid  motives 
of  the  bankrupt  alone,  and  that  in  one  sense  BalTs  sale  of  bis 
property  to  the  defendant  was  dearly  fraudulent,  I  directed 
the  jury  to  find  a  verdict  for  the  plaintiSs,  with  leave  to 
move  for  a  nonsuit. 

The  case  has  now  been  ful^  argued  before  uSy  and  ray 
first  impresssion  was  rather  fortified  than  weekeaedj  by  a 
scrutiny  of  the  older  casea,  in  wfaicfa  X<ordilfaff|[/!ietf,  and 
other  cx)ntemporary  judges  of  high  authority,  appear  to 
have  held  that  the  mere  assignment  of  a  tradeft's  whote  pio> 
perty  by  deed,  was  an  act  of  bankniptoyy  aa  disabliflg  him 
from  further  carrying  on  his  trade,  thou^  £aiP  a  good  con- 
sideration, and  even  with  the  praiseworthy  aiotive^if  fairly 
distributing  it  among  his  creditotrs*  It  is  eao^gh  10  aHude 
generally  to  Worsdey  v.  DemMos  {a),  Compton  v*  Jlfeorr  (6), 
Law  V.  Skinner {c\  Devon  v«.  Watts {d),  Hasseih.^m  Singh 
aon{e\  Butcher  v«  Easioif). 

(a)  1  Burr.  467.  (rf)  1  Dougl.  86. 

(6)  1  W.  Bla.  S6Q.  (e)  Ibid.  89, 

(c)  2  W.  Bla.  996.  (J)  Ibid.  895. 
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On  further  consideration,  I  am  satisfied  that  my  first         1834. 
impression  was  wrong,  and  I  agree  t«?ith  the  opinion  which      ^T^"^*^^ 
has  been  formed  by  the  rest  of  the  Court.     If  the  language  «. 

of  the  clause  be  construed  with  strictness,  it  is  not  the  trani-  Pritchard. 
fer  and  delivery  of  the  goods  that  can  be  called  fraudulent 
in  any  sense.  The  trader  is  bound  to  deliver  the  goods 
which  he  has  sold  for  valuable  consideration,  receiving  in 
return  for  them  a  fund  of  equal  value,  which  might  be  made 
available  for  the  benefit  of  his  creditors.  Possibly  the  best 
thing  'fbr  them,  Would  be  the  conversion  of  goods  into 
money.  It  is  remarkable  that  the  word  ^ale  does  not  occur 
in  this  clsnise,  and  equally  so  that  hone  of  the  older  cases 
turn  on  a  sale  accompanied  with  payment  of  the  full  price. 
In  Hill  V.  Farnell  (a),  the  Court  held  that  where  a  part 
of  the  property  had  been  sold  by  a  trader  after  an  act  of 
bankruptcy,  but  bon&  fide  bought^  the  purchaser  could 
not  be  compelled  to  part  with  the  goods,  unless  the 
assignees,  at  least,  tendered  the  price  which  had  been  paid. 
It  waa  there  justly  said,  that  the  protecting  words  of  the 
82d  sectioti  cotild  iiot  otherwise  receive  their  full  effect 
The  incongruity  would  indeed  be  monstrous,  if  the  pur- 
chaser were  to  be  at  liberty  to  keep  goods  so  obtained,  if 
a  previous  act  of  batakniptoy  bad  been  committed;  but 
that  if  ^o  previous  aet  of  bdiakrnptcy  had  been  eouimit- 
ted,  he  should  be  disabled  from  keeping  goods,  and  even 
from  recovering  a  dividetid  on  the  price  he  bad  bouA  fide 
paid.  Another  great  incotivetitefice  v^as  forcibly  pointed 
out:  as  the  transfer  and  delifvery  of  any  part  of  the  property 
may  be  by  the  statute  an  act  of  bankruptcy,  a  trader  car- 
rying on  busAiess  in  the  ordinary  way  might  be  made  a 
bankrupt  by  ti  regular  sale  in  his  shop,  by  proof,  subse- 
quently obtained,  that  he  had  formed  a  scheme  for  cheating 
his  creditoni  of  the  money,  and  in  that  case  the  unfortunate 
purchaser  must  both  yield  up  to  the  assignees  the  article 
bought,  and  lose  his  right  of  proving  under  the  Commission. 
These  startling  consequences  (which  would  perhaps  war- 

(a)  9  Bam.  &  Cress w.  45. 
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1834.  rant  some  degree  of  violence  to  the  wording  of  a  law)  will 
be  avoided  by  confining  the  epithet  "  fraudulent"  to  the 
gift  transfer  or  delivery  of  the  goods,  and  not  extending  it 
to  the  projects  which  possibly  the  trader  may  entertain  as 
to  the  disposal  of  the  par  chase-money. 

Whatever  authority  exists  on  the  subject,  coincides  with 
this  view.     Mr.  Pollock  informs  us  of  a  case  {a),  decided  at 

(a)  Rose  v.  Haycock .• 

A  fair  and  bon&  ThIS  waa  an  action  of  trover,  tried  before  Mr.  Baron  Hullock,  at  Lao- 

fide  tale^of  the  master,  at  the  spring  assizes,  in  1827. 

whole  of  a  tra-  ^    '            .          ^       ,     /           ,      ,    ,        ...             ,         . ,    , 

der's  property,  ^"^  question  was,  whether  a  deed,  by  which  a  trader  sold  the  whole 

it  not,  of  itself,  of  his  property,  was,  of  itself,  an  act  of  bankruptcy,  independently  of 

an  act  of  bank-  ^^y  question  of  fraud.     By  the  deed  in  question,  the  bankrupt  had 

The  party  assigned  all  his  share  in  the  stock  in  trade  for  a  sum  of  money,  which 

who  impeaches  was  paid  to  him.     Two  days  before  this,  the  lease  of  the  premises 

*f  ,    *-    ,     ,     wherein  the  business  was  carried  on  had  been  sold,  so  that  the  bank- 
whole  of  a  bank-  .     ,   .  .,.••/.  r  ....  ^ 
nipt's  property,  ^^'P^  "^^  incapacitated  himself  from  carrying  on  his   business.     The 

must  shew  some  purchaser  was  the  bankrupt's  father.  There  was  evidence  that  a  letter 
J!raud'ina''b"^'*  had  been  seen  by  the  father  a  short  time  before  the  purchase,  which 
inferred.  would  indicate  that  the  son  was  embarrassed.     But  the  plaintiff's  coun- 

sel did  not  impute  fraud,  nor  was  he  able  to  shew  that  the  purchase- 
money  was  improperly  distributed.  He  contended  that,  in  point  of  law^ 
the  sale  was  an  act  of  bankruptcy.  The  learned  judge  was  of  opinion, 
that  it  was  not  of  itself  an  act  of  bankruptcy;  that  there  must  be  some 
evidence  to  shew  fraud,  or  something  from  which  the  jury  might  fairly 
conclude  that  the  transaction  was  not  bona  fide.  The  counsel  for  the 
plaintiff  declined  addressing  the  jury,  and  the  learned  judge  directed 
die  plaintiff  to  be  nonsuited. 

P.  Pollock,  in  Easter  term,  1827,  moved  for  a  rule  nisi  for  a  new  trial. 
This  sale  cannot  be  allowed  by  law.  If  it  is  an  act  of  bankruptcy  for 
a  trader  to  assign  all  his  property  for  the  purpose  of  &  just  dUtrihitkm 
among  all  his  creditors,  ^  fortiori  it  must  be  such  an  act  to  sell  all  his 
property,  by  which  he  becomes  enabled  to  pay  whom  he  pleases.  He 
thus  sells  himself  up;  and  the  very  circumstance  is  enough  to  put  a  buyer 
on  his  guard.  Hei-e,  there  were  debts  to  the  amount  of  10,000/.,  and 
the  purchase-money  was  not  equal  to  that  sum. 

Lord  Tenterden,  C.  J. — The  sale  was  not  in  point  of  law,  and  of 
itself  only,  an  act  of  bankruptcy.  The  words  of  the  Bankrupt  Act, 
6  Geo,4f  c.  16,  s.  3,  are,  "  if  any  such  trader  shall  make  any  fraudulent 

•  The  editors  have  been  favoured  case,  from  a  note  taken  by  bin  at  the 
by  Mr.  Bantow  with  this  report  of  (he      time. 
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Nisi  Prius  by  Baron  Hullock,  in  1827,  where  the  mere  fact 
of  selling  the  whole  stock  in  trade  was  held  to  be  no  act  of 
bankruptcy  without  proof  of  fraud.  That  learned  judge 
nonsuited  the  assignees,  and  Mr.  Adolpkns  has  furnished  a 
note  of  the  refusal  by  this  Coart  to  set  aside  the  nonsuit. 
In  Cook  V.  Caldecott  (a),  Lord  Tenterden  left  it  substantially 
to  the  jury  to  say,  whether  the  purchaser  was  aware  of  the 
trader's  intention  to  defraud  his  creditors  of  the  money  raised 
by  sale  of  portions  of  his  stock  in  trade.  Hill  v.  Fartiell(b) 
points  the  same  way,  and  supplies  the  powerful  argument 
to  which  allusion  has  been  made,  ^nd  the  Master  of  the 
Rolls  (c)  recently  decided  the  case  of  Robinson  v.  Carring' 
ton  {d),  on  the  same  principles. 

For  these  reasons  we  are  of  opinion  that  the  sale  of  a 
tradesman's  stock  to  a  bon&  fide  purchaser,  who  pays  the 
fair  price  for  it,  in  ignorance  of  any  fraudulent  intention  of 
the  seller,  is  no  act  of  bankruptcy. 

The  rule  for  entering  a  nonsuit  must  be  absolute. 
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PRITCHARD. 


Rule  absolute. 

grant  or  conveyance  of  any  of  his  lands,  tenements,  goods  or  chattels/' 
The  utmost  that  could  be  contended  for  by  a  party  who  sought  to  im- 
peach it,  would  be,  that  it  should  go  to  the  jury  upon  the  question  of 
fraud;  and  then,  in  such  a  case  as  the  present,  it  should  i;o  to  them 
with  a  strong  observation  on  the  want  of  any  facts  from  which  fraud 
could  be  properly  inferred.  Even  an  a$$ignment  for  the  benefit  of  cre- 
ditors is  not  now  an  act  of  bankruptcy,  except  in  certain  cases  mentioned 
in  the  fourth  section.  A  fair  and  bon&  fide  iule  is  scarcely  within  the 
mischief  for  which  the  Bankrupt  Act  proposes  a  remedy. 


By  the  Court — 


Rule  refused. 


(a)  1  Mood.  &  Malk.  522. 
(h)  9  Barn.  &  Cressw.  45. 


(c)  Sir  John  Leach. 

(d)  1  Mont.  &  Ayrton,  1. 
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Doe  oil  the  demise  of  Poole  and  another  v. 
Errington. 

The  nominal     EJECTMENT  to   recover   houses   and    lands    in   the 
plaintiff  in  .  m  t 

ejectment  can-  county  of  Northumberland.  At  the  trial, before  Taun/on,  J., 

not  recover       ^^  ^j^^  j^^^  Northumberland  assizes,  it  appeared  that  the 

upon  Sijmnt  '  ■  "^ 

demise  by  per-  lessors  of  the  plaintiff  claimed  under  a  will  in  which  the 

the  evidence^*^  property  was  devised  to  them  as  '*  tenants  in  common,  and 

appear  to  be     not  a$  joint  tenants.'^     Cresswell  and  Alexander  for  the 

common,  defendant  applied  for  a  nonsuit  on  the  ground  that  tenants 

Where  the     j^  common  could  not  demise  jointly  to  the  nominal  pkuo- 


declaration  in      .      , 

ejectment  was  tiff  in  ejectment.     Coltman,  contr^,  contended  that  they 

ioin^deo^  might  join  in  ademise,  which  would  operate  as  a  demise  of 

by  A.  and  JB.,  their  several  and  respective  interests ;  and  he  also  applied 

in  evidence  ^^  amend  the  declaration,  under  3  and  4  Will.  4,  c  42, 

that^.andB.  g^  33,    The  learned  judge  thought  the   objection   good; 
had  not  such  ,    ,       ,      .     ,  ,      .  ,         ,  , , 

an  interest  and  that  he  bad  no  authority  to  amend,  as  he  could  not  say 

that  they  ^jj^j  ^j^g  variance  between  the  proof  and  the  record  was 

could  join  in         ^  ^  *^  ^ 

a  demise  to      **  in  a  particular  not  material  to  the  merits  of  the  case*" 

plaintiff:  ^^^  plaintiff  was  therefore  nonsuited. 

Taunton,  J,f  In  Easter  term,  Coltman  obtained  a  rule  nisi  for  a  new 

at  nisi  prius,  .  _            .            ... 

refused  to  *"al;   against  which 

amend  the 

declaration  ^            „                                                  m 

under 3 &4  Cresswell  now   shewed  cause.      Tenants   m    common 

23  b'  sever^  <^*°°®^  j^*"  ^"*  ^  demise  to  the  nominal  plaintiff  in  eject- 
ing the  de-       ment.     Tenants  in  common  come  to  their  lands  by  several 
The  Court     '«'&*»  and  not  by  one  joint  title,  Littleton,  sect.  292  ;  and 

in  banc  cannot  this  is  the  reason  why  the   Courts  have    held  that   they 
control  the  ..         r      r  *    1  ^         ••         -jrAi- 

discretion  of     cannot  join.     In  Ltttteton,  sect.  311,  it  is  said,  "  Also  m 

a  Judge  at  nisi  ^q^q  cases  tenants  in  common  ought  to  have  of  their  pos- 
pnus  as  to  di-  ^  ,  °  ^  . 

rectingamend-  session  several  actions,  and  in  some  cases  they  shall  join 

reco^  °  '  ^     ^°  ^"®  action.     For  if  two  tenants  in  common  be,  and  they 

be  disseised,  they  must  have  two  assizes  and  not  one  assize; 

for  each  of  them  ought  to  have  one  assize  of  his  moiety.  &c« 

And  the  reason  is,  for  that  the  tenants  in  common  were 

seised  &c.  by  several  titles.     But  otherwise  it  is  of  joint- 
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tenants ;  for  if  twenty  joint-tenants  be,  and  they  be  dis^  i834. 
seised,  they  shall  have  in  all  their  names  but  one  assize, 
because  they  have  not  but  one  joint  title.**  Lord  Coke{a) 
says,  that  from  this  section  it  is  learnt  ^*  that  in  all  real 
actions,  and  in  actions  also  that  anfe  mixed  with  the  personalty, 
tenants  in  common  .thaH  sever  in  action,  because  thej.lwve 
seceml  frediold^  artd  clmm  iti  by  several  titles  ;  and  there- 
fore as.  they  shall  be  severally  by  others  impleaded,  so  shall 
they  jseveraUy  implead  otbera  in  all  real  and  mixed  actions, 
unless  it  be  in  case  of  stecessity  for  a  thing  entire,*'  e.  g., 
in  case  of  an  assize  for  a  hawk  or  a  horse,  of  which  a 
man  cannot  recover  the  moietyy  {Co.  Lit.  197,  a.)  Tenants 
in  common  mi^t  distrain  separately.  It  was  said,  on 
moving  for  this  rule,  that  tenants  in  common  might 
together  make  a  tenant  who  might  demise  to  John  Doe. 
JBe  that  so.  It  does  not  follow  that  they  may  join  in  a 
demise  to  John  Doe.  [Lord  Denman,  C.  J.  If  they  may 
join  in  making  a  lease,  why  may  not  John  Doe  be  the 
lessee  ?]  Because  he  must  recover  in  right  of  his  lessor's 
title.  In  the  case  of  a  lessee  of  tenants  in  common 
making  a  demise  to  John  Doe,  he  seeks  to  recover  in  right 
of  such  lessee.  In  Buller's  N.  P.  106,  b.,  it  is  said,  that 
"if  there  be  several  lessors  (in  ejectment)  and  you  lay  in 
your  declaration  quod  demiserunt,  you  must  shew  in  them 
such  a  title  that  they  might  demise  the  whole."  After- 
wards it  is  there  said,  that  *'  if  the  plaintiff  were  to  declare 
upon  a  lease  made  >by  A.  and  B^  and  it  were  to  appear 
upon  the  trial  that  A.  and  B.  were  tenants  in  common,  it 
would  be  bad;  but  it  would  be  otherwise  if  they  were 
joint  tenants;  and  the  reason  of  the  difference  is,  that 
tenants  in  common  are  in  of  several  titles,  and  therefore  the 
freehold  is  several,  and  consequently  each  of  them  cannot 
demise  the  whole :  but  joint*tenants  are  seized  per  my  etper 
tout,   and    therefore  each   may  be   said   to    demise    the 

(a)  Co.  Lit.  195,  b. 
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ejectment  upon  a  lease  by  two  who  upon  the  trial  ap- 
peared to  be  tenants  in  common,  and  it  was  held  by  three 


V. 


•Errington.  judges  against  one  that  the  declaration  was  ill  ;  for  the 
plaintiff  ought  to  have  declared  upon  several  leases  of  their 
several  parts  ;    Morres  v.  Barry  (c\   Boner  v.  Juner  {d). 
In  Roe  d.  Raper  v.  Lonsdale  {e),  and  Doe  d.  Marsack  and 
others  v.  Read(f),  it  was  decided  that  where  owe  jotii*- 
tenant  brings  ejectment,  or  makes  a  separate  demise  io 
ejectment,  he  by  that  very  act  severs  the  title,  and  thus 
makes  himself  a  tenant  in  common.     These  cases,  though 
not  direct  authorities,  support  the  rule  which  is  now  con- 
tended for, — that  persons   who   are   in   by   several   titles 
cannot  join  in  a  demise  to  the  nominal  plaintiff  in  eject- 
ment.    In  the  latter  of  those  cases  the  Attorney-General, 
as  amicus  citriie,  said,   that  *'  the  rule  was  formerly   con- 
sidered to  be,   though   he   had   never  heard   any   reason 
assigned  for  it,  that  in  laying  demises  in  ejectment,  tenants 
in  common  must  sever,  joint-tenants  must  join,  and  par- 
ceners might  either  join   or  sever.     But  if  joiitZ-tenaots 
might  sever,  it   seemed   difficult   to  say,  why   tenants  in 
common  might  not  join,  as  each  might  still  be  taken  to  have 
demised  according  to  his  legal  interest."     The  Attorney- 
General  was  wrong  in  saying  that  the  rule  had  been  that 
joint-tenants  must   join;   and  it  does  not  follow,   as  he 
seemed   to  suppose,  that  tenants    in   common  may  join 
because  joint-tenants  may  sever,  unless  it  can  be  shewn 
that  tenants  in  common,  by  the  act  of  joining  in  ejectment, 
become  joint-tenants. 

yJlexandery  (with   whom   was    W.  IL  Watson,)  on  the 
same  side,  was  stopped  by  the  Court. 

(a)  Joint-tenants  are   seised  of  (6)  Cro.  Jac.  166. 

aliquot  parts  for  the  purposes  of  (c)  1  W'lls.  1;  S  Str.  IISO. 

merger  (Preston  on  Merger,  474,)  (d)  1  Lord  Raym.  726. 

and    of    alienation,     (Litt.    title  {e)  12  East,  39. 

Tenants  in  Common.)  (f)  Ibid.  57. 


Doe 

V. 
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Coitman,  in  support  of  the  rule.  At  the  time  ^heii  the  i834. 
cases,  Mrhicb  have  been  cited  as  shewing  that  tenants  in 
common  must  sever,  were  decided,  the  action  of  ejectment 
was  a  real  and  not  a  fictitious  action.  A  real  lease  was  Errinoton. 
made  and  brought  into  Court,  and  objections  of  variance 
between  the  lease  and  the  declaration  were  open  to  the 
parties.  In  Trepor^'scase(a),  and  Mantk  v.  WoUington{b), 
the  Court  decided  on  the  ground  of  a  variance  between  the 
declaration  and  the  legal  effect  of  the  deed  as  executed  by 
the  parties;  and  this  is  clearly  the  principle  upon  which  all 
the  old  cases  proceeded.  Now,  the  only  question  in 
actions  of  ejectment  is  a  question  of  title  merely,  and  no 
question  of  variance  between  the  demise  and  the  declaration 
can  arise.  In  Doe  d.  Gill  v.  Pearson  (c),  which  was 
ejectment  by  one  of  several  coparceners,  the  plaintiff  was 
allowed  to  recover  one^ghth  of  certain  lands,  when  by  his 
declaration  he  had  claimed  a  moiety.  This  could  not  have 
been  according  to  the  old  rules,  for  if  a  party  had  laid  in 
his  declaration  a  demise  of  a  moie^,  and  was  shown  to  be 
entitled  to  one-eighth  only,  this  would  have  been  a 
variance ;  because  the  effect  of  his  lease,  whatever  its  terms 
might  be,  would  be  to  demise  the  one-eighth  only.  The 
action  of  ejectment  has  become  now  a  mere  mode  of 
trying  the  title,  and  therefore  the  strict  objections  that 
were  formerly  fatal,  will  not  now  be  recognized  by 
the  Court.  In  Doe  d.  Shore  v.  Porter  (d),  the  declara- 
tion was  on  a  supposed  demise  for  seven  years  by  the 
plaintiff  as  administratrix  of  one  William  Shore. — It  ap- 
peared that  William  Shore  had  been  undertenant  to  the 
defendant,  but  no  lease  in  writing  was  produced;  and  upon 
demurrer  to  the  evidence,  it  was  contended,  that  the  in- 
testate must  be  taken  to  have  been  tenant  from  year  to 
year,  and  that  therefore  his  administrator  had  not  such  a 
quantity  of  interest  as  would  support  a  demise  for  seven 

(a)  6  Co.  Rep.  14  b.  (e)  6  East,  173. 

(6)  Ante,  648.  (rf)  3  T.  R.  13. 

VOL.  UI.  Y  Y 
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^ars,   especially  as  against  his  landlord^   to  whom  the 
reversion  belonged.     In  the  course  of  that  argument  the 
counsel  cited  Roe  v.  Williamson  (a),  which  was  ejectmeot 
on  a  demise  for  five  years,  and  in  which  it  was  said  to  have 
been  held  that  the  declaration  was  bad»  because  it  appeared 
in  the  evidence  that  the  lessor  of  the  plaintiff  had  only  a  lease 
for  three  years.  The  Court  overruled  the  objection, and  Lord 
Kenyan,  C  J.  in  delivering  his  opinion  said,  *'  The  interest 
of  the  plaintiff  cannot  be  in  any  manner  affected  by  the 
length  of  time  stated  in  the  declaration  in  ejectment ;  the 
whole  of  which  is  an  absolute  fiction/'   In  Doe  d.  Lulham 
V.  Fenn  {b),  the  declaration  was  upon  three  several  demises 
of  the  whole,  by  three  persons,  who,  it  appeared,  had 
jointly  demised   to  the  defendant  for  a  term  which  had 
expired.    It  was  objected  that  the  declaration  should  have 
been  upon  a  joint  demise  by  the  three,  but  Lord  Elkn- 
borough  overruled  the  objection,  saying,  that  "  by  the  three 
separate  demises,  the  nominal  plaintiff  must  be  considered 
to  have  the  same  interest  in  him  which  was  formerly  con- 
veyed to  the  defendant  by  the  lease  which  has  expired." 
If  joint-tenants  may  recover  in  ejectment  in  which  a  demise 
of  the  whole  by  each  is  laid,  why  may  not  tenants  io 
common  as   well  recover  upon  a  joint  demise,  as   was 
suggested  by  Gibbs,  A.G.  as  amicus  curia/inDoe  v.Read{c)i 
In  both  cases  the  whole  declaration  is  a  fiction,  and  the 
plaintiff  recovers  according  to  the  interests  of  the  lessors. 
In  Denn  v.  Purvis  (d),  which  was  ejectment  on  the  sup- 
posed demise  of  a  moiety  of  certain  lands  by  a  lessor  who 
appeared  in  evidence  to  be  entitled  to  one-third  only,  the 
Court  held  that  the  plaintiff  might  recover  so  much  as 
bis  lessor    appeared  to  be  entitled  to,   and  Lord  Mans* 
field  observed,  that  the  rule  was  undoubtedly  right  **  thst 
the  plaintiff  must  recover  according  to  the  title.**     If  these 
had  been  real  proceedings  this  case  would  have  been  pre* 
cisely  within  the  statute  of  amendments,  so  that  the  plain* 

(a)  3  Lev.  140;  3  Keb.  490.  (c)  Supra,  648. 

<^)  3  Campb.  190.  (</)  1  Burr.  Z^O. 
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tiff  would  have  been  entitled  to  amend  at  the  trial  [Lit-  1834. 
tledale,  J.  We  cannot  control  the  discretion  of  the  judge 
at  nisi  prius.]  The  observation  was  not  made  with  a  view 
to  obtaining  permission  to  amend,  but  merely  for  the 
purpose  of  grounding  an  argument,  that  as  the  declaration 
is  now  treated  so  much  as  a  fiction  that  the  parties  cannot 
have  the  benefit  of  the  statute  of  amendments^  the  strict 
rules  of  former  times  as  to  variances  ought  not  to  be  en- 
forced. 

Lord  Dbnman,  C.  J. — The  old  law  which  obtained 
when  there  was  a  real  demise  to  the  plaintiff  in  ejectment, 
is  not  altered ;  and  there  is  a  very  good  reason  for  it,  for 
the  titles  of  tenants  in  common  are  several.  You  might  as 
well,  it  seems  to  me,  lay  a  joint  demise  by  any  parties  with 
perfectly  distinct  titles  as  by  tenants  in  common. 

LiTTLEDALE,  J. — The  old  law  was,  that  in  all  real 
actions  tenants  in  common  must  sever;  and  when  the  mode 
of  recovering  land  became  a  mixed  action  the  same  rule 
continued,  f  do  not  see  why,  because  the  action  of  eject- 
ment has  become  in  a  certain  degree  fictitious,  we  must 
depart  from  the  old  law  in  this  respect. 

Taunton,  J. — I  am  of  the  same  opinion.  In  addition 
to  the  authorities  which  have  been  cited  in  support  of  the 
rule  that  tenants  in  common  must  sever  in  ejectment,  there 
is  another  referred  to  in  Seltoyns  Nisi  Prius  (a),  which  is 
that  of  Slackasper^s  case,  Noy,  n.  43,  Hal.  MSS.  It  is 
as  follows : — **  Declaration  in  ejectment  was  of  a  joint 
demise  of  A.  and  B.,  and  on  the  evidence  it  appeared  that 
they  were  tenants  in  common ;  the  plaintiff  failed." 

Williams,  J.  concurred. 

Rule  discharged  (6). 

(a)  Vol.  ii.  p.  708.  ejectment  puts  in  issue  all  the 

(4)  The  plea  of  Not  Guilty  in      allegations  in    the    declanuioa  : 

y  Y  2 
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These  are,  the  demise  to  the  plain- 
tiff^his  entry — and  his  ouster  by 
the  defendant. 

According  to  the  old  practice, 
these  allegations  so  put  in  issue 
would  be  proved  as  in  other  ac- 
tions. The  demise  would  be  sup- 
ported by  proof  of  a  lease,  corre- 
sponding in  legal  effect  with  the 
demise  laid  in  the  declaration. 

Where  the  demise  stated  in  the 
declaration  was  a  joint  demise  by 

A,  and  B,,  it  would  not  be  suffi- 
cient to  produce  a  lease  purporting 
to  contain  such  joint  demise,  un- 
less it  also  were  shewn  that  A,  and 

B.  had  such  an  estate  as  would 
enable  them  to  demise  jointly.  If, 
therefore^  the  lease  produced  to 
support  the  allegation  of  a  joint 
demise  by  A.  and  B.  contained 
that  which  purported  to  be  joint 
demise  by  A,  and  B.,  but  it  was 
shewn  that  A^  and  B.  were  tenants 
in  common,  the  apparently  joint 
demise  would  enure  as  several  de- 
mises by  A.  and  JB.  of  their  respec- 
tive purparties,  and  the  declaration 
would  be  as  effectually  disproved 
as  if  the  demise  in  the  lease  had 
been  in  its  terms  several.  But  if  a 
plaintiff  in  ejectment  declared  on 
the  teveral  demises  of  A.  and  B., 
and  produced  a  lease  or  leases 
purporting  to  contain  such  several 
demises,  the  declaration  would 
not  be  disproved  by  shewing  that 
A,  and  B.  were  joint- tenants ;  be- 
cause it  is  competent  to  joint- 
tenants  to  demise  severally  or 
jointly,  at  their  election. 

So,  if  the  defendant,  instead  of 
availing  himself  of  the  general 
issue,  had  chosen  to  admit  the  en- 
try and  ouster,  by  pleading  only 
non  diihisit  modo  et  form^  though 
tlie  fact  of  the  demise  would  alone 


be  put  in  issue,  it  would  be  i 
petent  to  the  defendant  (inasmuch 
as  the  plaintiff  had  not  stated  the 
title  of  his  lessors  to  demise,  and 
thereby  afforded  the  defendant  an 
opportunity  of  traversing  or  ad- 
mitting that  title,)  to  shew  that 
the  lease  produced  in  support  of 
the  demise  did  not  operate  in  the 
way  it  purported  to  operate,  by 
reason  of  a  want  of  capacity  in  the 
lessors  to  give  it  that  operation, 
posf,  676(a).  In  eithercase  the  proof 
of  the  lessor^s  title  would  lie  upon 
the  plaintiff;  as  the  mere  produc- 
tion and  proof  of  the  execution  of 
a  lease  from  A,  and  B.  would  not 
raise  even  a  presumption,  asagamtt 
a  itranger,  of  a  title  in  A,  and  B. 
to  demise. 

In  modern  practice,  the  demise 
laid  in  the  declaration,  thouf^h 
equally  put  in  issue  by  the  plea, 
is  proved,  not  by  direct  evidence, 
but  by  the  admission  of  the  de- 
fendant, made  (or  presumed  to  be 
made)  by  him  at  nisi  prius,  in  pur- 
suance of  the  consent-rule,  where- 
by he  has  undertaken  to  admit 
lease,  entry,  and  ouster,  and  to  in- 
sist on  title  ouly.  By  the  consent- 
rule,  howei'er,  the  defendant  must 
not  be  understood  as  undertaking 
to  admit  the  execution  of  a  valid 
lease,  as  such  an  admission  would 
make  a  prim^  facie  case  for  the 
plaintiff,  and  would  compel  the 
defendant,  even  in  the  first  in- 
stance, to  set  up  an  adverse  title 
in  himself.  The  defendant  only 
agrees  to  admit  the  existence  in 
fact  of  a  demise  corresponding 
with  that  laid  in  the  declaration, 
leaving  the  legal  operation  of  that 
demise  in  fact  to  depend  upon  the 
title  of  the  alleged  lessor;  thus 
placing  the  plaintiff  in  the 
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ftituatioti  as  be  would  have  been  in 
under  tbe  old  system,  after  proving 
the  execution,  bj  the  lessor,  of  a 
deed  or  instrument  purporting  to 
demise  in  the  terms  of  the  demise 
in  the  declaration.  The  same  ob- 
jections, in  respect  of  the  capacity 
to  make  the  demise  laid  in  the 
declaration,  will  therefore  remain 
open  to  the  defendant  as  if  the 
old  system  was  now  in  foitse. 

If  two  tenants  in  common  make 
a  lease  for  life  rendering  rent,  the 
reservation,  though  made  by  joint 
words,  will  follow  the  nature  of 
the  reversion,  which  is  several; 
Co.  Lit.  197  a ;  Knight's  case,  Sir  F. 
Moore's  Reports,  199,  302  ;  Malr 
lory's  case,  5  Co.  Rep.  111b. 

The  following  passage  from  3  Ba- 
con's Abridgment,  Joini-TenantSy 
(K)  seventh  edition,  page  705,  is  in 
accordance  with  the  decision  in 
the  principal  case. 

"Although  regularly  joint-te- 
nants are  to  join  and  be  joined  in 
an  action,  yet  it  is  otherwise  with 
tenants  in  common ;  and  therefore 
if  in  ejectment  the  plain  tiflPdeclares 
on  a  lease  made  by  A,  and  B.,  and 
on  the  trial  it  appears  that  they 
are  tenants  in  common,  tbe  plain- 
tiff cannot  recover;  bat  if  A.  and 
B.  had  been  joint-tenants,  a  joint- 
lease  to  tbe  plaintiff  had  been 
good,  and  be  might  have  declared 
quod  demiserunt;  and  the  reason 
of  the  difference  is,  that  tenants  in 
common  are  (in)  of  several  titles, 
and  therefore  the  freehold  is  seve- 
ral; and  if  they  are  disseised,  they 
shall  be  put  to  their  several  ac- 
tions ;   as,  therefore,  the  lands  of 


tenants  in  common  are  to  be  con- 
sidered as  different  estates  de- 
pending on  different  titles,  tbe 
plaintiff  shall  not  recover,  because 
that  were  to  allow  the  plaintiff  to 
try  two  several  and  different  titles 
in  one  issue  at  the  same  time,  and 
therefore  the  plaintiff,  to  make  out 
his  title,  must  sheiv  and  prove  that 
each  demised  the  whole  to  him, 
or  else  he  doth  not  prove  the 
declaration ;  whereas  the  disco* 
very  of  the  tenancy  in  common 
proves  the  contrary ;  and  as  they 
have  different  titles  to  a  moiety 
only,  so  they  could  not  each  of 
them  demise  the  whole;  but  joint- 
tenants  are  seised  per  mie  et  per 
tout,  and  they  derive  by  one  and 
the  same  title,  and  therefore  each 
may  be  said  to  demise  the  whole ; 
and  as  they  must  join  in  an  action 
for  any  violation  of  their  posses- 
sion, so,  for  the  same  reason  too, 
their  lessee  on  their  joint  demise." 
In  support  of  these  positions, 
Moore  v.  Fursden,  1  Shower,  342, 
2  Ventris,  214,  Comberb.  190, 
and  Carth.  224 ;  Blackborough  v. 
Graoes,  1  Mod.  102;  Co.  Lit.  200; 
Eeatherley  ▼.  Weston,  2  Wils.  232^ 
are  cited.  But  though  these  au^ 
thorities  all  tend  to  shew  that 
ejectment  will  not  lie  on  the  joint 
demise  of  tenants  in  common,  the 
reason  of  the  difference  given  above 
is  to  be  ascribed  to  tbe  editor  of 
the  Abridgment  alone,  who,  thoogb 
right  in  his  conclusion,  is  not  jus^ 
tified  by  his  authorities  in  treating 
the  power  of  demising  jointly  as 
necessarily  dependent  upon  the 
power  of  suing  jointly. 


1834. 


Dob 
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Johnson  v.  Brasier,  Clerk* 

Where  the  d»-  IN  Easter  terra,  R.  V.  Richards  (on  behalf  of  the  Lord 

wamuu  o^  *     Bishop  of  Hereford  and  the  sequestrator  apporated  by  the 

attorney  to       bishop  to  receive  the  profits  of  the  living  under  a  seques- 

menrex<K:ated  ^^ion  granted  to  the  plaintiff  in  this  action),  obtained  a 

^y/^'f  *f"       ™le  under  the  interpleader  act  (a),  calling  upon  the  plaintiffs 

man,  states      and  one  Thomas  Mytten  respectively  to  appear  before  the 

that  It  IS  pvwi  Cqujj  and  state  the  nature  and  particulars  of  their  respec- 
to  secure  to  i5*    ^  ^  ^        ^  "^    ^ 

the  payment     tive  claims  to  the  goods  seized  in  execution  under  certain 

eranted^by  ^  ^    writs  of  levari  facias,  and  maintain  or  relinquish  the  same, 

A.  to  £.  for      and  to  shew  cause  why  the  Court  should  not  make  such 
his  life,  de-  .  .        ,  ....  /•  .    ■ 

scribed  in  a      order  respecting  the  same  as  to  it  should  seem  fit,  and  that 

certain  in-        Jq  ^d^  meantime  proceedings  against  the  Lord  Bishop  of 
denture  ofeven   -.-      ^     ,  ,  o       ©  rr.  - 

date  between    Hereford  and  the  sequestrator  should  be  stayed.     This  rule 

and*B  — that    ^^  granted  upon  the  aflSdavit  of  the  sequestrator,  which 
intheinden-     stated  that  writs  of  levari  facias  had  issued  in  behalf  of 


ture  It  was 


agreed  that       ^^^  plaintiff  and  Mytten,  and  that  sequestrations  had  been 

judgment         granted  upon  them  by  the  bishop;  that  the  plaintiff's  writ 
should  be  %  ,         -  ^    .  ...  .  ^      .       , 

entered  up        of  levari  facias  and  his  sequestration  were  of  pnor  date  to 

on  the  warrant  those  of  Mytten,  and  were  not  satisfied;  but  that  MyHen 
of  attorney,  ^       ^  ,  '  ,      -^  ^ 

but  that  no      had  claimed  to  be  entitled  to  the  profits  of  the  living  im- 

shouidTuue      mediately,  on  the  ground  tl^at  the  plaintiff's  execution  was 

until  the         invalid.    Affidavits  stating  the  nature  and   particulars  of 

have  been        ^^^^  respective  claims  were  sworn  on  behalf  of  the  plain* 

in  arrear         tjff  and  Mytten  respectively.    The  affidavit  of  Mr.  Beck, 

fourteen  days  . 

after  any  of     the  plaintiff's  solicitor,  stated  as  follows  : 

the  days  for  r^y^^  ^^^  ^f  levari  facias  in  this  cause  was  issued  under 

payment  ex- 
pressed in  the    a  judgment  signed  on  behalf  of  the  plaintiff  on  a  certain 

^at^f^the  ^    warrant  of  attorney,  and  was  issued  for  the  purpose  of  com- 

annuit;r  should  pelling  payment  of  the  arrears  of  the  annuity  for  which  the 

be  so  in  ar- 

riff'  (.)l&air«.4.c.58.3.6. 

execution 

Xn  or  by  virtue  of  the  judgment,  as  he  should  think  fit,for  the  recovery  of  the  arrears  and 
:osts ;  the  Court  cannot,  upon  a  tjuestion  as  to  the  validity  of  a  sequestration  granted 
by  the  bishop  in  pursuance  of  a  writ  of  levari  facias  issued  upon  the  judgment  en-~ 
tered  up  on  the  warrant  of  attorney,  look  at  the  indenture  for  the  purpose  of  deciding 
whether  it  operated  as  a  charge  upon  A,*9  benefice. 


J 


:.     \ 


TRINITY  TERM,  IV  WILL.  IV.  65&^ 


'iid  warrant  of  attorney  was  given  as  a  security.  The  war-  ^  ^^' 
rant  of  attorney,  whicb  was  set  out  in  the  affidavit,  was  to 
confess  jadgoient  for  1600/.  The  defeazance  stated  that, 
the  warrant  of  attorney  was  given  to  secure  to  the  plaintiff, 
his  executors  &c«  the  payment  of  an  annuity  of  95/*  granted 
by  the  defendant  for  his  life,  described  in  a  certain  indenture 
bearing  even  date  therewith,  and  made  between  the  defend- 
ant and  the  plaintiff,  in  which  indenture  it  was  agreed  that 
judgment  should  be  entered  up  upon  the  warrant  of  attor- 
ney, but  that  no  execution  should  issue  upon  the  judgment 
until  the  annuity  should  be  in  arrear  and  unpaid  by  the 
space  of  fourteen  days  after  any  of  the  days  expressed  in 
the  indenture  for  payment  thereof,  but  that  if  the  annuity 
should  be  in  arrear  and  unpaid  as  aforesaid,  it  should  be 
lawful  for  the  plaintiff,  his  &c.,  to  sue  out  such  execution 
or  executions  upon  the  judgment  as  he  should  think  fit 
for  the  recovery  of  the  arrears  of  the  said  annuity,  and  all 
extra  premiums  &c.,  and  all  loss,  costs,  8cc.,  to  which  the 
plaintiff  Sec.  should  be  put  by  reason  of  the  non-payment 
of  the  annuity  or  otherwise  on  account  thereof.  The  annuity 
deed  referred  to  in  this  defeazance  was  not  set  out  or 
further  noticed  in  the  affidavit. 

No  question  arose  as  to  the  validity  of  the  execution 
issued  on  behalf  of  Mytten. 

Sir  J.  Scarlett f  for  Mytten,  contended  that  as  the  war- 
rant of  attorney  referred  to  and  was  connected  with  a  deed 
granting  an  annuity,  to  secure  payment  of  which  that  war- 
rant of  attorney  was  given,  he  had  a  right  to  assume  that 
the  deed  was  a  charge  upon  the  benefice;  and  that  the 
affidavit  of  Mr.  Beck  ought  to  have  brought  the  deed  be* 
fore  the  Court,  which  not  being  done,  the  Court  bad  not 
the  materials  upon  which  to  come  to  a  final  decision. 

Adams,  Serjt.,  for  the  plaintiff,  contended  that  the  war- 
rant of  attorney  was  good  upon  the  face  of  it,  and  that 
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the  reference  to  the  deed  did  not  make  it  necessary,  or  even 
authorize  the  Court  to  look  out  of  the  warrant  of  attor- 
ney itself;  Flight  v.  Salter  {a)j  Gibbons  v.  Hooper  (fi), 
Britten  v.   Wait  (c),    Colebrook  v.  Lay  ton  {d). 


The  Court  stopped  Follett,  on  the  same  side,  saying  that 
no  ground  had  been  laid  for  impeaching  the  validity  of  the 
plain  tiff  *s  sequestration. 


AdamSy  Serjt.,  applied  to  the  Court  to  direct  the  seques- 
trator to  pay  to  the  plaintiff  the  money  now  in  his  hands, 
and  all  future  proceeds  of  the  benefice,  until  the  whole  of 
the  arrears  should  have  been  paid  off. 


Per  Curiam. 


Rule  accordingly. 


(a)  1  Barn.  &  Adol.  673. 
(6)  2  Barn.  &  Adol.  734. 
(r)  3  Bam.  &  Adol.  015. 


(d)  Ante,  vol.  i.  374;  4  Barn. 
&  Adol.  578. 


A  warrant 
of  attorney, 
which  appears 
upon  the  face 
of  it  to  be  to 
secure  the 
payment  of 
an  annuity 
charged  upon 
an  ecclesiasti- 
cal benefice,  is 
Toid,  under 


Saltmarshe  v.  Hewett,  Clerk. 
Serine  v.  Eundem  (f). 

C/AMPBELL,  A.  G.,  had,  in  Easter  term,  obtained  a 
rule,  calling  upon  the  plaintiff  to  shew  cause  why  a  warrant 
of  attorney,  and  the  judgment  and  sequestration  thereon, 
should  not  be  set  aside,  on  the  ground  that  the  warrant  of 
attorney  operated  to  charge  the  living,  and  therefore  was 


(e)  Two  other  rules  obtained  by 
the  defendant,  in  which  the  war- 
rants of  attorney  were  respectively 


in  the  same  form,  in  respect  of 
other  annuities,  were  disposed  of 
at  the  same  time. 


IS  Eliz,  c.  20. 

The  Court  will  set  aside  a  warrant  of  attorney,  judgment  and  execution,  where  die 
defeazance  of  the  warrant  of  attorney  recites  the  grant  of  an  annuity  by  A.  to  B.,  rector 
of  R.,  (cum  cur&  animarum,)  intended  to  be  secured  by  an  indenture,  "whereby  A.  had 
charged  the  annuity  upon  the  rectory  o/*R.;*'  and  that  it  had  been  agreed  that  such  an- 
nuity should  also  be  secured  by  that  warrant  of  attorney ;  and  that  no  execution  should 
issue  until  twenty-one  days'  default  in  payment  of  the  annuity,  in  which  case  K, 
might,  toties  quoties,  sue  out  such  execution  as  he  should  think  Jit^  and  also  aequcsler  the 
rectory f  to  the  intent  that  B.  might  recover  the  arrears. 


TRINITY  TEIlSl,    IV  WILL.  IV. 

void,  under  13  Eliz.  c.  20.    Upon  the  respective  affidavits 
the  following  facts  were  stated : 

23d  June,  1821.  A  warrant  of  attorney  to  confess  judg« 
ment  for  S,600L,  was  executed  by  the  defendant.  The 
defeazance  recited  the  purchase  of  an  annuity  of  244/.  lOs. 
for  1,800/.,  by  the  plaintiff  from  the  defendant,  and  that 
the  annuity  was  intended  to  be  secured  by  a  bond  of  even 
date  in  the  penal  sum  of  3,600/.,  and  by  an  indenture,  also 
of  even  date,  whereby  the  defendant  had  ''charged  the  said 
annuity  upon  the  rectory  of  Rotherhithe,  and  the  glebe 
lands,"  &c.  and  that  it  had  been  agreed,  that  the  annuity 
should  also  be  secured  by  a  warrant  of  attorney,  to  con- 
fess judgment  in  an  action  of  debt  in  K.  B.  for  3,600/.,  in 
pursuance  of  which  that  warrant  of  attorney  had  been  ex- 
ecuted. It  was  then  declared,  that  the  judgment  to  be 
entered  up  was  intended  to  be  a  collateral  security  only, 
for  the  payment  of  the  annuity;  and  that  no  execution 
should  issue  until  some  payment  of  the  annuity,  or  aome 
part  thereof,  should  be  in  arrear  for  twenty-one  days.  Pro- 
viso, that  if  the  annuity  should  be  in  arrear  for  twenty-one 
days,  then  and  so  often  as  it  should  happen,  it  should  be 
lawful  for  the  plaintiff,  his  executors  Sic.,  to  sue  out  such 
execution  or  executions,  upon  the  said  judgment,  as  he  or 
they  should  think  Jit  or  be  advised,  and  also  to  sequester  the 
said  rectory  of  R.,  and  all  and  singular  any  of  the  glebe 
lands  &c.,  to  the  intent  that  by  virtue  of  all  or  any  of  the 
ways  aforesaid,  the  plaintiff,  his  executors  8cc.,  might  reco^ 
ver  the  arrears  of  the  annuity,  and  all  costs  &c. 

17th  July,  1821.  Judgment  was  signed;  but  no  execution 
was  issued  nor  was  any  other  proceeding  taken  upon  the 
judgment  until  10th  April,  1834,  when  a  fi.  fa.  issued  to  the 
sheriffs  of  London,  who  returned  nulla  bona,  and  certified 
that  the  defendant  was  the  beneficed  clerk  of  Rotherhithe, 
in  the  diocese  of  Winchester ;  whereupon, 

18th  April,  1834,  a  fi.  fa.  de  bonis  ecclesiasticis  issued 
to  the  Bishop,  indorsed  to  levy  1,202/.,  besides  8cc.,  for 
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1834.        certain  arrears  of  the  annuity.     The  arrears  then   due 
amounted  to  1,200/.,  and  the  plaintiff's  costs  were  2/. 

R.  F,  Richards  and  FoUett,  shewed  cause.    The  Court 
cannot  set  aside  the  warrant  of  attorney  and  judgment 
in  this  case.    The  only  question  is,  whether  they  can  set 
aside  the  sequestration;  and  this  will  turn  upon  the  terms 
of  the  defeazance  ;  from  which  it  appears  that  the  warrant 
of  attorney  only  authorizes  the  plaintiff  to  sequester  the 
living  for  the  arrears  of  the  annuity  as  often  as  any  shall 
become  due.    This  case  falls  almost  in  terms  within  that 
of  Colebrook  v.  Layton  {a\  which  is  the  last  reported  case. 
There  the  defeazance  declared,  that  if  the  annuity  should 
be  in  arrear  twenty-one  days,  it  should  be  lawful  for  the 
plaintiffs  to  sue  out  execution  or  executions  upon  the  judg- 
ment, by  one  or  more  writ  or  writs  of  fi.  fa.  de  bonis 
ecclesiasticis,  or  de  bonis  propriis,^or  both,  or  any  other 
writ  or  writs  whatsoever,  or  take  or  adopt  such  other  pro- 
ceedings as  they  should  think  fit,  for  the  recovery  of  the 
arrears  of  the  annuity.    The  defeazance  referred  to  a  bond 
which  referred  to  an  annuity  deed  directly  charging  the 
living.    The  Court  held  that  the  warrant  of  attorney  was 
not  bad,  because  it  did  not  appear  upon  the  warrant  of 
attorney  that  the  judgment  was  intended  to  operate  as  a 
continuing  charge,  for  the  purpose  of  securing  the  payment 
of  sums  to  become  due  in  future, — to  which  cases  alone  they 
considered  that  the  statute  of  13  Eliz.  c,  20,  applied.    The 
judgments  of  LittledaUf  J.|  Taunton^  J.,  and  Patteson,  J., 
(the  Chief  Justice  not  having  be^n  in  Court  upon  the  hear- 
ing of  that  case,)  and  especially  that,  of  Taunton,  J.,  are 
directly  and  most  strongly  applicable  to  the  present  case. 
This  warrant  of  attorney  could  not  in  any  way  operate  as  a 
continuing  charge  on  the  benefice.    If  the  deed  charges  the 
benefice,   quoad  hoc  it  is  void.      This  sequestration  is, 
however,  upon  the  warrant  of  attorney,  which  does  not  refer 
(a)  Ante,  vol.  i.  374;  4  Barn.  &  Adol.  578. 
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to  the  deed  in  such  a  manner  as  to  embody  it.  The  se- 
qaestration  is  in  strict  pursuance  of  the  defeazance  of  the 
warrant  of  attorney,  and  is  issued  only  for  the  arrears  of 
the  annuity;  Gibbons  y.  Hooper (,a),  Brittain  v.  Wait{b)^ 
Moore  v.  Ramsdeu^c),  Johnson  v.  Brasier(d). 

Campbell,  A.  G.  and  Comyn,  contri.  This  warrant  of 
attorney  clearly  operates  indirectly,  if  not  directly,  as  a 
charging  of  the  benefice,  contrary  to  the  provisions  of  13 
Eliz.  c.  20.  The  defeazance  recites  that  a  bond  and  an 
indenture  of  even  date,  had  been  given  to  secure  the  an- 
nuity, and  that  by  the  indenture  Mr.  Hewett  had  charged 
the  said  annuity  upon  the  rectory,  and  that  the  warrant  of 
attorney  was  agreed  to  be  given  as  a  collateral  security. 
Here,  therefore,  it  appears  upon  the  face  of  the  warrant  of 
attorney  itself,  that  it  is  given  to  secure  an  annuity  charged 
upon  the  living,  and  this  is  sufficient  to  distinguish  the  case 
from  Colebrook  v.  Layton.  If  the  annuity  appears  to  be 
charged  upon  the  living,  the  warrant  of  attorney  is  void; 
Flight  V.  Salter  {e).  Gibbons  v.  Hooper  {f),  in  which  the 
Court  supported  the  warrants  of  attorney  aqd  judgments 
and  sequestrations,  was  decided  upon  the  ground  that 
"  there  was  nothing  in  the  defeazance  to  shew  that  they 
were  intended  to  bind  the  living,  more  than  in  any  other 
case,  where  a  clergyman  gives  the  same  security;"  that 
case  therefore  leaves  Flight  v.  Salter  untouched.  In  CoU'- 
brook  V.  Layton  the  Court  expressly  supported  Flight  v. 
Salter,  and  the  distinction  there  taken  between  that  case 
and  Flight  v.  Salter  makes  it  a  strong  authority  in  favour  of 
the  present  defendant ; — the  distinction  being,  that  in  one 
the  defeazance  recited  an  indenture  hs  expressly  charging  the 
annuity,  and  in  the  other  that  it  did  not.  Here,  not  only 
does  the  defeazance  recite  that  by  an  indenture  the  annuity 
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was  charged  on  the  living,  but  the  whole  of  it  is  an  elabo- 
rate expression  of  an  intention  to  charge  the  living.  In 
Fiight  V.  Salter  the  execution  might  issue  immediately^ 
here  it  is  not  to  issue  until  after  some  payment  shall  have 
been  in  arrear  21  days.  [Follett.  The  defeazance  in  Flight 
v.  Salter  authorizes  the  plaintiff  to  continue  the  sequestra- 
tion.] The  legal  effect  is  the  same.  Newland  v.  IfatUn  {a) 
is  much  stronger  than  the  present  case. 

Cur.  adv.  vuh. 

In  the  second  case,  {Skrine  v.  Hetoett,)  Comyn,  in  Easter 
term,  obtained  a  rule  nisi  to  set  aside  a  warrant  of  attorney, 
judgment,  and  execution,  as  void  under  13  Eliz.  c.  20. 

The  defeazance (6)  recited  that  Dr.^T.,  rector  of  Ewhurst 
and  Rotherhithe,  had  agreed  with  Skrine  for  the  sale  of  an 
annuity  of  140/.  for  the  life  of  H.  for  1070/.,  '*  to  be  se- 
cured by  and  made  chargeable  upon,  and  to  be  issuing  and 
payable  not  only  out  of  and  from  the  rectory  of  E«,  and  also 
the  rectory  ot  R.,  and  the  messuages,  glebe  lands,  tithes,  &c., 
and  charged  therewith  by  the  indenture  hereinafter  men- 
tioned," but  also  by  the  warrant  of  attorney  of  H.,  and  a 
judgment  to  be  entered  up  at  the  suit  of  Skrine  for  2140^ 
It  was  also  recited  that,  in  pursuance  of  this  agreement,  and 
in  consideration  of  1070/.,  H.  had,  by  indenture  of  even  date, 
granted  to  Skrine  an  annuity  of  140/.,  to  be  charged  and 
chargeable,  &c.,  (ut  supri  ) ;  and  that  by  such  indenture  it 
was  declared  that  the  judgment  to  be  entered  up,  in  pursu- 
ance of  the  warrant  of  attorney,  should  be  considered  as  a 
security  for  the  payment  of  the  annuity ;  and  that  in  case  of 
defeult  of  payment  for  21  days,  it  should  be  lawful  for 


(a)  9  Bingh.  113;  8  Moore  &  warrant  of  attorney,  and  preceded 

Soott,  174.  the  formal  part  of  that  instmmeac, 

(6)  This  defeazance,  instead  of  byway  of  recital  of  the  agreement 

being  indorsed  upon,  or  sabjoined  upon  which  the  authority  to  con- 

to,  the  warrant  of  attorney  in  the  fess  the  judgoaeat  was  given, 
usual  form,  was  embodied  in  the 
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Skrine  immediately  to  issue  upon  the  judgment  one  or  more 
writ  or  writs  of  fieri  facias  de  bonis  ecclesiasticis,  to  be  di- 
rected to  the  bishop  of  the  diocese,  as  also  such  other  writs 
as  Skrine  should  think  fit.  to  ground  upon  such  writ  or  writs, 
and  to  indorse  such  writ  or  writs  to  levy  2140/.»  being 
the  sum  for  which  such  judgment  should  be  entered  up, 
together  with  all  costs,  in  order  that  Skrine  might  sequester 
the  glebe  lands,  tithes,  &c.  of  the  two  rectories,  and  thereby 
be  in  full  possession  of  the  premises,  upon  trust,  for  better 
securing  the  annuity*  And  it  was  agreed  that  no  execution 
should  be  issued,  unless  the  annuity,  or  some  part  thereof 
should  be  in  arrear  for  21  days,  in  which  case  it  should  be 
lawful  for.  Skrine  to  sue  out  exeaUion  upon  the  judgment 
for  the  recovery  of  the  arrears. 

F.  Pollock  and  Curwood  now  shewed  cause.  A  warrant 
of  attorney,  which  itself  professes  to  charge  the  benefice 
and  provides  that  the  judgment  shall  stand  as  a  security 
for  the  annuity,  the  Court  will  set  aside.  But  where  it  is 
in  the  common  form,  and  is  silent  with  respect  to  the 
annuity,  and  the  object  is  to  enter  up  judgment  imme- 
diately, in  order  to  keep  off  other  creditors,  the  Court  will 
permit  the  judgment  to  remain.  The  present  is  an  inter- 
mediate case :  the  object  is  professed  to  be  to  secure  the 
annuity;  but  the  warrant  of  attorney  is  in  the  common 
form.  The  Court  will  say,  as  was  said  by  Lord  Ten- 
terden  in  Britten  v.  Wait, "  We  cannot  set  aside  the  war- 
rant of  attorney,  which  on  the  face  of  it  is  free  from  objec- 
tion.*' If  the  warrant  of  attorney  has  two  objects  expressed 
upon  the  face  of  it,  one  legal  and  the  other  illegal,  there  is 
no  reason  why  the  legal  object  should  not  be  carried  into 
effect.  [Lord  Denman,  C.J.  The  statute  says  the  charg- 
ing shall  be  void.]  It  will  be  strange  if  a  warrant  of 
attorney  is  to  be  rendered  unavailable  merely  because  the 
object  of  giving  it  is  expressly  stated,  and  that  it  shall  be 
held  valid  in  cases  where  no  one  can  doubt  that  the  object 
was  the  same,  although  it  is  not  expressly  stated  oathe  face 
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of  the  warrant  of  attorney.  In  Flight  v.  Salter,  the  warrant 
was  expressed  to  be  given  to  the  end  and  intent  that  a 
sequestration  might  be  obtained  or  procured  and  continued. 
Here,  there  is  no  provision  ^r  co/i/tirutng  the  execution; 
but,  on  the  contrary,  it  is  expressly  stated  to  have  been 
agreed  that  the  execution  should  only  issue  in  respect  of 
the  arrears. 

Campbellfh.  6.,  and  Comyn,  oontri.  By  the  defeazance 
it  appears  that  the  living  is  to  be  sequestered,  and  that  the 
benefice  is  to  be  held  as  a  security  for  the  payment  of  the 
arrears  as  they  become  due.  The  execution  is  to  issue  for 
dl40/.,  and  not  for  the  arrears  which  may  have  become 
due ;  and  therefore  was  intended  to  operate  as  a  continuing 
security.  To  prevent  an  execution  from  being  issued, 
the  Court  should  set  aside  the  warrant  of  attorney.  The 
argument  which  has  been  used,  that  the  warrant  of  attorney 
has  two  objects,  one  legal  and  the  other  illegal,  might  bave 
been  urged  in  Flight  v.  Salter. 

Cur.  adv.  vult. 

On  a  subsequent  day  in  this  term,  the  judgment  of  die 
Court,  in  the  former  of  the  above  cases  {SaltmarAe  v. 
Hewett),v9ik8  delivered  by  Lord  Denman,  C.J.,  as  follows: 

This  was  a  rule  calling  upon  the  plaintiff  to  shew  cause 
why  the  warrant  of  attorney,  judgment,  and  writ  of  seques- 
tration, should  not  be  set  aside ;  and  the  question  to  be 
decided  is,  whether  that  warrant  of  attorney  is  void,  as  being 
contrary  to  the  statute  of  13  Eliz.  c.  20.  The  warrant  of 
attorney  is  to  confess  judgment  in  an  action  of  debt  for 
3600/.,  and  the  defeazance  thereto,  upon  which  the  ques- 
tion turns,  is  in  the  following  form.  (His  lordship  here 
read  the  defeazance.)  It  is  therefore  expressly  provided, 
that  "  in  case  tlie  said  annuity,  or  any  part  thereof,  shall  be 
in  arrear  for  a  certain  time  therein  specified,  then  and  so 
often  as  it  shall  so  happen,  it  shall  be  lawful  for  Saltmarshe, 
fcc.  to  sue  out  such  execution  or  executions,  upon  the 
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judgment,  as    he    or   they    shall    think  fit,  and  also  to        1834. 
sequester  the  rectory  of  Rotherhithe,  and  all  and  singular 
any  of  the  glebe  lands,  buildings,   8lc.  thereto   belong- 
ing;"— so  that,  if  yne  had  been  called  upon  now  (for  the 
first  time)  to  put  a  construction  upon  the  act  of  parliament, 
it  seems  hardly  to  admit  of  a  doubt  but  that  the  rectory  of 
Rotherbithe  is  charged  with  the  payment  of  the  annuity  in 
the  event  of  its  being  in  arrear,  or,  in  other  words,  that  the 
said  '^  benefice  is  charged  with  a  profit  out  of  the  same  to 
be  yielded  and  taken."    Cases  however  have  been  brought 
under  our  notice,  bearing  (as  they  certainly  do)  upon  the 
point  in  question.     In  support  of  the  rule,  reliance  was 
placed  upon  the  case  of  Flight  v.  Salter  (a) ;  and  against  it^ 
upon  the  recent  case  of  Colebrook  and  others  v.  Layton  (b). 
In  the  former  case  the  warrant  of  attorney  directly  referred 
to  the  annuity  deed,  and  was  declared  to  be  '^  for  the  pur- 
pose of  securing  the  said  annuity,  and  to  the  end  and  intent 
that  a  sequestration  might  be  obtained  or  procured,  and 
continued  by  Flight,  his  executors  Sic,  pursuant  to  the 
therein  before  recited  indenture."    In  the  latter  case  it  was 
averred,  by  affidavit,  "that  the  warrant  of  attorney  was 
given  for  the  express  purpose  of  charging  the  said  vicarage 
and  curacy  with  the  payment  of  the  annuity,  and  for  the 
purpose  of  enabling  the  plaintiffs  to  sue  out  the  before- 
mentioned  executions."     Upon  the  discussion  of  Colebrook 
and  others  v.  Layton,  the  authorities  were  brought  under 
the  consideration  of  the  Court,  and  particularly  the  case  of 
Flight  V.  Salter,  upon  which  then,  as  now,  reliance  was 
placed,  in  support  of  the  application  to  set  aside  the  judg- 
ment entered  up  on  the  warrant  of  attoiiiey.    The  Court, 
however,  distinguished  (and  we  think  rightly)  between  the 
impeachment  of  the  warrant  of  attorney^  depending  tipon 
affidavit,  and  an  objection  which  is  presented  to  the  notice  of 
the  Court  upon  the  face  of  the  instrument  itself.    And  accord- 

(a)  1  Baro.  &  AdoL  673.  (b)  Ante^  i.  374;   4  B.  &  Ad. 
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ingly,  as  the  Court  then  thought  (and  we  are  now  of 
opinion),  that  there  was  not  sufficient  relation  or  connexion 
between  the  warrant  of  attorney  and  the  annuity  deed  to 
shew  that  the  benefice  was  to  be  charged  to  pay  the  an- 
nuity, in  the  event  of  its  being  in  arrear,  the  rule  to  set 
aside  the  judgment  was  discharged.  In  the  present  case, 
however,  from  the  language  of  the  defeazance,  we  are  of 
opinion  that  enough  appears  to  shew  that  the  warrant  of 
attorney  was  given  '*  to  charge  the  benefice,"  and  is,  there- 
fore, void  by  the  statute.  In  adopting  this  distinction,  we 
think  that  we  are  not  only  deciding  in  conformity  to  the 
authorities  and  within  the  meaning  of  the  statute,  but  are, 
possibly,  laying  down  as  intelligible  a  rule  as  can  easily  be 
suggested,  for  preventing  the  recurrence  of  those  questions 
which  have  been  so  frequently  raised,  in  a  very  short  time, 
upon  the  construction  of  these  instruments.  It  seems 
proper  to  add,  that  the  authorities  cited  to  us  (with  the 
exception  of  Colebrook  and  others  v.  Lay  ton,  which  is  of  a 
more  recent  date),  namely,  Shaw  v.  Pritchard  (a),  FUght  v. 
Salter  (ft).  Gibbons  v.  Hooper  (c),  and  Doe  v.  Carter  (rf), 
were  brought  under  the  consideration  of  the  Court  of 
Common  Pleas,  in  Newland  v.  fVatkin  (c). — There  a  rule 
had  been  obtained  to  set  aside  the  plaintiff's  warrant  of 
attorney,  judgment  and  sequestration. — The  warrant  of 
attorney  is  not  set  out,  but  the  report  states  that  it  was 
given  *'  to  enter  up  judgment  for  the  arrears  of  the  an- 
nuitif/'  and  **  expressly  authorized  him  to  issue  sequestra- 
tion/' The  Court,  having  taken  time  to  consider,  made 
the  rule  absolute,  deciding  that  the  plaintiff  should  no  fur- 
ther enforce  his  writ  of  sequestration,  but  should  not  be 
subject  to  an  action  of  trespass.  The  reasons  of  the  Court 
are  not  given. 

Upon  the  whole,  we  are  of  opinion  that  this  security 


(a)  5  Mann.  &  Ryl.  180 ;   10 
Barn.&Cressw.  241. 

(b)  1  Barn.  &  Adol.  673. 

(c)  2  Barn.  &  Adol.  784. 


(d)  8  T.  R.  87,  300. 

(e)  9  Biiigh.  113;  2  Moore  & 
Scott,  174. 
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cannot  be  supported,  and  that  the  rule  must  be  made 
absolute. 

Rule  absolute* 

In  Skrine  v.  Hewett,  which  was  considered  a  stronger 
case  for  the  defendant,  the  rule  was  made  absolute  as  of 
course. 


Ferguson  v.  Sprang. 

Debt  on  an  indenture  made  between  the  defendant  and  a  deed  by 

the  plaintiff,  whereby  the  defendant,  in  consideration  of  ^'"'^.j-^''.'" 
■^  ...  consideration 

200/.,  granted  to  the  plamtiff,  his  executors  &c.,  an  an-  of  300/.,  grants 

iiuity   or  clear  yearly  rent  charge  of  20/.,  to  be  charged  ^^Jr  ^"  ^°"^ 

and  chargeable  upon  certain  messuages  for  the  term   q/'chai^of^o/. 

60  years  from  the  day  of  the  date  of  the  indenture,  and  to  sfxty^yeais,  is 

be  payable  on  &c. ;  and  covenanted  with  the  plaintiff  to  ^^^  ^^  ^he 
.  .  1         ^1      ..    •  .  face  of  It 

pay  the  annuity.     Averment :  that  10/.  of  the  annuity  was  usurious.    To 

in  arrear  and  unpaid*  ^^  V^®  1""- 

■^  .  tion  of  usury 

General  demurrer  to  the  declaration,  and  joinder.  upon  a  decla- 

ration on  such 
a  deed,  the  de- 

A* Beckett,  in  support  of  the  demurrer.     The  decla-  fendant  must 

ration  is  bad,  because  it  sets  out  a  contract,  which,  on  the  ^^^  ^ntract 

face  of  it,  is  usurious.     In  Doe  d.  Grimes  v.  GoochCa),  and  thereby 

Bayky,  J.  said,  "  there  is  no  case  in  which  an  annuity  for  of  fact  for  the 

years  has  been  held  not  to  be  usurious,  where,  on  cal- J?"^'  Jl'^de- 
•^  ...       claration  is 

culation,  it  appeared  that  more  than  the   principal  with  good  upon 


demurrer. 


IS  a 


legal  interest  is  to  be  received."  Ferreday  v.  mghttoick  (6)  whenU 
is  in  point.    There,  an  annuity  of  664/.  1 8s.,  for  a  term  of  matter  of  cal- 

eleven  years  and  a  half,  was  purchased  for  4000/.    The  than  Oie  very  ^ 

"    simplest,)  whe- 
(a)  3  Bam.  &  Alders.  666.  (6)  1  Russ.  &  Mybe,  50.  ther  a  contract 

is  usurious, 
the  Court  wiU 
not  look  at  it  to  see  whether  it  is  so;  that  is  a  question  for  the  jury.    The  rigk  of  the 
imolvency  of  the  grantor  of  an  annuity  otherwise  usurious,  is  not  such  a  risk  fftheprini' 
dpal  money  as  will  operate  to  make  such  a  grant  valid. 
VOL.  III.  Z  Z 
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purchase  deed  coqtaiued  a  covenant  to  pay  tbe  aDOiuty 
half-yearly. — The  grantor  gave  to  the  grantee  23  prombaory 
notes  e^cb  f^r  339.1,  Qs.,  payable  respectively  at  the  times 
when  the  successive  half-yearly  instalments  of  the  annuity 
would  b«c^i}\9  due. — Leach,  M.  R.  held  that  this  trans- 
action was  plainly  usurious,  as  it  was  in  effect  an  agreement 
to  repay  the  principal  sum  with  interest,  the  amount  of 
which  would  exceed  the  legal  interest.  Grants  of  annuities 
for  lives,  where  more  than  the  amount  of  the  legal  rate  of 
interest  is  taken,  were  considered  as  exempt  from  tbe  usury 
laws,  on  the  ground  that  these  transactions  were  purchases^ 
not  loans,'  Fench^s  case  (a).  In  Holland  v.  Pelham(jb)^  it 
was  said  by  Batfley,  B.  '^  The  statute  of  usury  imposes  a 
penalty  where  a  party  takes  more  than  legal  interest  upon 
a  /ioan."  What  is  meant  by  the  word  loan  ?  It  means 
that  the  principal  is  not  in  hazard,  but  is  to  be  returned  by 
the  borrower.  Murray  v.  Harding  (c)  shews,  and  it  u 
now  established,  that  the  true  criterion  wjhether  or  not  a 
grant  of  an  annuity,  the  instalments  of  which  would,  if 
regulaily  paid,  exceed  the  amount  of  principal  and  interest, 
is  usurious,  is,  whether  the  principal  is  really  put  in  hazard. 
Here,  the  principal  is  not  put  in  hazard.  In  Doe  v.  Goock 
it  was  left  to  the  jury  to  say  whether  the  transaction  was  a 
purchase  or  a  loan,  and  they  held  it  to  be  a  loan  and 
usurious.  Here,  the  transaction  on  the  face  of  the  deed  is 
usurious.  The  principal  is  not  put  in  hazard,  and  certain 
sums  are  to  be  paid  at  stated  times. 

Plait,  for  the  plaintiff.  The  purchase  of  an  annuity, 
unless  it  be  merely  as  a  colour  for  obtaining  more  than 
five  per  cent  on  a  loan,  is  not  usurious.  Whether  this  is 
an  usurious  contract  is  a  question  for  a  jury  and  not  for  tbe 
Court.  [Lord  Denman,  C.  J.  Is  not  this  a  loan  on  which 
more  than  five  per  cent,  is  reserved  ?]  This  is  not  a  loan. 
The  borrower  may,  if  he  pleases,  repay  the  money  (d) ;  but  tbe 


(a)  1  Andon.  131,  pi.  169. 
(6)  1  Croinpt.  &  Jervis,  575. 


(c)  2  W.  Bla.  859 

(rf)  Post,  667  (a),  670  (a). 


TRINITY  TERM,   IV  WILL.  IV. 

lender  cannot  enforce  the  payment.  [Lord  Denman,  C.  J. 
This  view  of  this  case  distinguishes  it  from  Ferreday  v. 
Wightwick.  The  Master  of  the  Rolls  might  think  it 
necessary  to  decide  as  a  jury  would  have  done.  Taunton,  J. 
I  always  understood  the  principle  to  be,  that  there  must  be 
some  risk  of  the  principal.  How  is  there  any  risk  here? 
This  is  not  an  annuity  for  life,  but  for  a  certain  number  of 
years.]  That  principle  has  so  far  afforded  a  test,  that 
where  the  principal  is  risked  the  contract  is  not  usurious ; 
but  it  has  never  been  laid  down  h  converso,  that  where  the 
principal  is  910^  risked,  the  contract  is  there/ore  usurious. 
It  is  admitted  that  the  principal  is  not  in  this  case  risked; 
but  it  may  not  be  convenient  or  advantageous  to  receive 
back  the  principal  in  small  sums.  [Littledak,  J.  If  this 
rent  charge  had  been  granted  for  twenty  years  only,  it 
would  have  been  good.]  The  grant  being  for  sixty  years 
makes  it  a  matter  of  calculation  whether  more  than  five 
per  cent  is  taken.  [Lord  Denman,  C.  J.  There  is  no 
clause  for  re*purchase  here  (a).]  The  Court  cannot  con- 
clude upon  the  face  of  the  record  that  more  than  51.  per 
cent,  interest  has  been  taken.  This  is  the  purchase  of  a 
certain  sum  annually.  It  is  upon  the  face  of  the  declaration 
called  an  annuity.  Usury  is  generally  pleaded,  which 
shews  tliat  whether  or  not  a  transaction  is  usurious,  is  a 
question  for  the  jury.  ITaufiton,  J.  Usury  is  usually 
pleaded  because  the  lender  has  generally  the  grace  to  put 
some  disguise  upon  the  transaction,  so  that  it  does  not 
appear  in  M  its  naked  deformity.  Here,  the  lender  has 
been  too  candid.  Lord  Denman,  C.  J.  The  only  risk 
here  is  the  uncertainty  of  not  getting  back  the  principal  in 
wlidoJ]  The  grantor  may  be  insolvent  before  th^  lapse  of 
five  years.    [Taunton,  J.  Is  there  any  case  in  which  the 
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FerousoK 

V. 

Sprang. 


(a)  The  deed  contained  a  dause 
giving  an  option  to  the  defendant 
to  re- purchase  the  annuity;  but 
this  clause  was  not  set  out  in  the 
declaration.     To  entitle  the  de- 


fendant to  avail  hioiBelf  of  any 
objection  accruing  out  of  the  ex- 
istence of  such  a  stipulation,  it 
would  have  been  necessary  to  set 
out  the  whole  deed  upon  oyer. 


Z  Z^ 


Ferousom 

V. 
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1834.  risk  of  the  insolvency  of  the  debtor  has  been  held  to  make 
a  transaction  not  usurious  which  would  otherwise  be  so  ?] 
There  is  no  such  case.  But  a  plea  stating  the  facts  men- 
Sprang.  tioned  in  this  declaration^  without  averring  in  terms  that  the 
contract  was  usurious,  would  be  bad.  How  then  can  the 
transaction  be  usurious  upon  the  face  of  the  declaration  ? 
No  facts  will  warrant  the  Court  in  declaring  the  transaction 
upon  the  face  of  it  usurious,  except  where  more  than  five 
per  cent,  as  interest  is  expressly  and  in  terms  reserved. 
This  transaction  is  bad  if  it  be  a  contrivance  to  get  more 
than  legal  interest; — but  then  it  is  a  question  for  a  jury 
whether  or  not  it  is  a  contrivance  for  that  purpose. 

The  statute  of  Ann,  prohibits  the  taking  of  more  than 
five  per  cent,  for  the  forbearance  of  100/.  How  can 
money  be  said  to  he  forborne  which  is  never  to  be  returned  f 

A*Beckett,  in  reply.  The  demurrer  is  in  fact  a  plea; 
and  is  the  proper  course,  where  the  objection  is  that  the 
instrument,  as  set  out  in  the  declaration,  is  on  the  face  of 
it  usurious.  Whether  or  not  the  parties  intended  to  make 
an  usurious  contract  can  make  no  difference.  In  Marsh 
V.  Martindale  {a),  the  grantor  of  an  annuity  (redeemable  on 
payment  of  3500/.,)  having  agreed  with  the  grantee  to 
redeem,  the  grantor  drew  a  bill  of  exchange  for  5000/.  at 
three  years,  which  the  grantee  discounted  in  the  following 
manner :  he  took  4083/.  6s.  Sd.  the  amount  of  the  purchase 
money  and  arrears,  advanced  166/.  Ids.  4 J.  which  he  paid 
to  the  grantor  in  cash,  and  he  took  750/.  as  the  interest 
for  three  years  on  5000/.  Lord  Alvanley  said,  *'  Lord 
Chief  Justice  Eyre  seems  to  have  thought  that  the  length 
of  the  date  of  the  bill  was  sufficient  to  afford  a  pre- 
sumption that  the  discount  was  intended  as  a  cover  for 
the  loan.  And  if  we  consider  the  effect  of  discounting 
bills  at  very  long  dates,  the  strength  of  this  presumption 
will  be  manifest ;  for  if  the  practice  be  carried  to  a  great 

(a)  3  Bos.  &  Pull.  1.54. 
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length,  the  interest  will  annihilate  the  principal**  (a).  Surely 
if  a  bill  of  exchange  would  afford  such  a  presumption,  this 
transaction  may  clearly  be  taken  to  be  usurious.  In  Fer^ 
redajf  v.  Wtghiwick,  it  was  sworn  that  the  transaction  was 
not  a  loan,  yet  the  Master  of  the  Rolls  held  that  the  trans- 
action was  tainted  with  usury.  In  that  case  the  security 
failed ;  it  might  therefore  have  been  contended  that  the 
principal  was  put  in  hazard  by  the  risk  of  the  insolvency  of 
the  debtor. 

Lord  Denman,  C.  J. — ^The  question  in  this  case  is, 
whether  it  ought  not  to  have  been  pleaded  that  this  was  an 
usurious  contract.  To  that  point  the  judgment  of  Leach. 
M.  R.  in  Ferreday  v.  Wightwickj  is  no  authority.  The 
Master  of  the  Rolls  may  have  acted  in  the  capacity  of  a 
Court  and  of  a  jury  also.  If  the  nature  of  the  transaction 
is  equivocal,  we  cannot,  sitting  as  a  court  of  law,  determine 
that  the  transaction  is  usurious.  It  appears  to  me  that 
this  deed  is  not  on  the  face  of  it  necessarily  void.  Whe- 
ther or  not  it  is  a  cloak  for  usury  depends  upon  whether 
the  money  to  be  paid  will  exceed  5L  per  cent,  upon  the  sum 
advanced,  and  it  is  too  much  for  the  Court  to  take  upon 
itself  that  inquiry,  and  to  say  that  the  transaction  is  at  all 
events  usurious.  It  is  a  matter  of  calculation^  and  depends 
upon  the  nature  of  the  transaction  and  the  intention  of  the 
parties.  If  the  jury  should  find  that  this  is  a  cloak  for 
usury,  then  this  is  a  bad  contract.  If,  on  the  other  hand, 
they  should  find  that  the  transaction  was  bon&  fide  and  not 
usurious,  then  the  contract  is  not  void. 

LiTTLEDALE,  J. — I  do  uotknow  to  what  conclusion  a  jury 
might  come  to  upon  this  deed ; — but  upon  Xheface  of  the 
declaration  it  does  not  sufficiently  appear  that  this  was  an 
usurious  contract.  It  is  quite  clear  that  the  plaintiff  is 
entitled  to  something  more  than  five  per  cent,  for  it  does 
not  appear  that  the  principal  is  as  such  to  be  repaid.  We 
cannot  sit  down  and  calculate  or  take  judicial  notice  that 
(a)  3  Bos.  &  Pall.  154. 
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more  than  five  per  ceat.,  together  with  the  principal  will  be 
repaid  to  the  lender. — Therefore  we  cannot  determine  that 
more  than  five  per  cent,  interest  is  taken. 

Taunton^  J.— The  impression  on  my  mind  is  just  the 
reverse  of  what  it  was  at  the  commencement  of  the  ar- 
gument, and  I  have  been  induced  to  change  my  opinion  by 
the  suggestions  of  my  brother  LUtledale.  This  is  a  case  in 
which  the  principal  is  gone  absolutely  and  the  purchase 
money  is  lose.  It  is,  therefore,  clear  beyond  all  doubt  that 
the  purchaser  is  entitled  to  receive  more  than  at  the  rate  of 
five  per  cent,  per  annum  on  the  purchase  money.  It  is 
difficult  for  us  to  say  by  how  much  this  reservation  of  9,0L 
a  year  for  sixty  years  will  exceed  the  amount  of  the  prin- 
cipal and  interest  at  five  per  cent.  We  cannot  compute  it. 
It  is  too  difficult  a  question  for  the  Court  to  take  judicial 
notice  of.  If  this  was  a  question  whether  ten  was  more 
than  five,  or  that  two  and  two  made  four,  the  Court  would 
take  judicial  notice  of  it.  Here,  the  question  depends 
on  a  difficult  calculation,  and  ought  therefore  to  be  inquired 
into  by  a  jury. 

Williams,  J.  concurred. 

Judgment  for  the  plaintiff  (or). 


A^ Beckett  applied  for  teave  to  amend,  which  the  Court 
refused. 


(fl)  The  law  of  France  recog- 
nizes no  annuitieft  except  ia  per^ 
petuity  (rentes  perpetuelles)  or  for 
life  (rentes  viagferes,)  Code  Civil, 
1909,  1914.  The  former  muU  be 
redeemable.  An  eogag^ment  to 
pay  an  annuity  for  a  term  of  years 
would    probably    be    considered 


merely  as  a  contract  to  pay  a  sum 
in  gross  by  instalments. 

As  to  the  quesdon  how  far  per> 
pe^tta/ annuities  are  distinguished 
from  contracts  for  the  payment  of 
usury  or  interest,  wde  Potbier, 
Traits  da  Contrat  de  Constitiitioo 
de  Rente,  No.  5. 
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1834. 

Morris  v.  Dimes.  ^-*^/-^^ 

Trespass,  foi-  breaking  and  entering  A.  and  five  other  Free  warren 

doses  of  the  plaintiff  at  Rickmansworth,  Hertfordshire,  ceUfl^^^or 

and  hunting,  searching  for,  and  killing  game  therein ;  and  and  therefore 

J  .  .  .  ^-       -^  *     1  •     wi*l  not  pass 

seizing  and  carrying  away  the  same  and  converting  it  to  his  ^y  a  grant  of 

own  use.     The  declaration  contained  a  count  charging  a  themanorj 

'    ,  ,  ,       without  the 

trespass  in  a  certain  Other  close,  giving  the  abuttals ;  afnd  a  appurterMnces, 

third  count  upon  an  asportation  of  dead  game.  h  ?d^*'ih^ 

Plea,  to  the  first  count  (after  averring  that  the  Unnamed  manor. 

closes  mentioned  in  the  first  count  were  closes  called  B.,  C,  ^„„  Jl^H^^ 

'       '  can  apper^ 

D.  and  F.)  that  Charles  I  was  seised  in  fee  of  the  closes  in  ^oin  to  a 

which  &c.,  and  being  so  seised,  by  letters  patent  dated  5th  ^^^^tUi,  ^ 

July,  1628,  granted  to  William  Earl  of  Pembroke,  and  two  .  Free  wanren 

.  .  •"  Sr^^^f  of 

Others,  and  the  heirs  and  assigns  of  the  earl,  that  they  and  the  which  a  grantor 

heirs  of  the  earl  might  have,  hold,  and  enjoy  on  the  said  several  "J^**^^'|J^*** 
closes,  free  warren,  fowling,  and  hunting.     The  plea  then  grant  of  a  ma- 
stated  the  seisin  of  Lord  Pembroke  of  the  said  free  war-  puItMance^.'^ 
ren  by  virtue  of  the  said  grant,  and  deduced  a  title  to  such      Nor  by  a 
free  warren  down  to  the  year  1818,  when   it  alleged  a  nor  and  all™*" 

devise  of  the  said  free  warren  by  H.  F.  Whit/eld  to  John  pg^'*'^,^^**- 

.  "^  ing,  fowhiig, 

Farster  and  Thomas  DeacoUj  by  virtue  whereof  they  be-  hawking, 

came  seised  of  the  free  warren,  and  that  they  on  the  l6th  gb^tm  *ro  . 

June,  1818,  by  bargain  and  sale  for  a  year,  granted  the  free  alties,fran- 

warren  in  and  over  the  said  closes  in  which  &c.,  to  R.  Wil-  toments  and  " 

Uams,  tV.  W.,  and  T.  Z.,  and  by  an  indenture  of  release  appurte- 

dated  17th  June,  1818,  released  the  same  to  them  and  their  longing  to 

heirs.     The  plea  then  deduced  the  title  to  the  free  warren  ^^  ^"  any  wise 
\^  m    r  appertaining  to 

from  ic.  W.,  W.  rr.,  and  T.  L,,  to  the  defendant,  who  in  the  manor,  or 

exercise  of  his  right  of  free  warren,  justified  bis  commit-  ?      Th'lh 

ting  the  trespasses  complained  of.  deed  of  grant 

The  second  plea  differed  from  the  first  in  treating  the  dif-  patenrgranted 

ferent  mesne  conveyances  as  grants  of  the  free  warren*        ^^  assured 

by  the  crown 
as  apportenant  to  the  manor  or  lordship,  or  any  part  thereof  (a). 

Whether  upon  a  traverse  of  a  g^rant  bv  deed  alleged  to  have  been  made  by  a  subject 
seised  in  fee  under  a  derivative  title,  wfiich  is  set  out  and  is  not  traversed,  the  title  of 
the  grantor  can  be  questioned,  as  in  the  case  of  the  king  granting  by  matter  of  record 
out  of  an  alleged  original  seisin,  quare, 

(a)  The  first  and  fourth  clauses  are  alone  inserted  here,  the  second  and  third  not  having  been 
in  the  judgment.     Vide  post,  673  (b). 
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1834.  '^^  ^^^  ^^^^  ^^^  second  pleas,  the  plaiutiff,  after  taking 

by  protestation  the  seisin  of  Charles  1,  of  the  closes  in 
which  Scc.y  replied  by  traversing  the  alleged  release  and 
grant  by  John  Forsier  and  Thomas  Deacon; (that  is  to  say) 
the  plaintiff  alleged  that  the  said  Forster  and  Deacon  did 
not  by  the  said  indenture  release  to  the  said  R.  TF.,  fF.  W^ 
and  T.  L.,  the  said  free  ttarren  in  and  over  the  said  closes  in 
which  Sfc,  in  manner  and  form  as  in  the  first  plea  is  alleged. 
And  that  they  did  not,  by  the  said  indenture  in  the  said 
second  plea  in  that  behalf  mentioned,  grant  unto  the  said 
JJ.  IF.,  W.  W.,  and  T.  X.,  the  said  free  warren  in  and  aver 
the  said  closes  in  which  S^c,  in  manner  and  form  as  in  the 
said  second  plea  is  alleged;  and  upon  these  traverses  issue 
was  joined.     At  the  trial,  the  defendant,  to  support  his 
case  on  the  first  and  second  issues,  proved  the  execution 
of  a   conveyance  by  lease  and  release  of  l6th  and   17th 
June,  1818,    by  which  Forster  and  Deacon  released   to 
R.  W.,  FT.   TF.,  and  T*  L.,  their  heirs  and   assigns,  the 
manor  or  lordship,  or  reputed  manor  or  lordship  of  Rick* 
mansworth,  and  right  of  fishing,  fowling^  hawking,  hunt- 
ing, and  shooting,  ways,  waters  Sic.,  profits,  royalties,  courts 
leet  Sic,,  and  all  other  rights,  liberties,  franchises,  jurisdic- 
tions, privileges,  profits,  commodities,  advantages,  heredita- 
ments and  appurtenances  whatsoever  to  the  said  manor  or 
lordship  belonging,  or  in  anywise  appertaining, — or  (se- 
condly) to  or  with  the  same  or  any  part  thereof,  then  or  at 
any  time  theretofore  usually  had,  held,  used,  occupied,  or 
enjoyed, — or  (thirdly)  accepted,  reputed,  deemed,  taken  or 
known  as  part,  parcel,  or  member  thereof,— or  (fourthly) 
as  were  in  and  by  the  said  deed  of  grant,  or  letters-patent, 
granted  and  assured  by  the  crown  to  the  said   William 
Earl  of  Pembroke  and  his  heirs,  as  appurtenant  to  the  said 
manor  or  lordship,  or  any  part  thereof. 

The  defendant  then  also  gave  in  evidence  the  letters- 
patent  from  Charles  1  to  the  Earl  of  Pembroke,  by  which 
the  king  granted  to  the  earl  and  the  two  others,  and  the 
heirs  and  assigns  of  the  earl,  that  they  and  the  heirs  and 
assigns  of  the  earl  might  have  free  chase  and  free  warren  in 
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all  the  demesne  lands,  and  the  lands  holden  by  copy  of  1834. 
court  roll  of  the  manor  of  Rickmansworth  (a),  and  in 
other  the  demesne  lands  and  the  lands  holden  by  copy  of 
court  roll  of  the  manor  of  Moor  aforesaid;  and  in  all 
woods  and  tenements  then  being  or  which  thereafter  should 
happen  to  be  within  or  upon  the  said  land ;  and  all  that 
which  to  free  chase  and  free  warren  did  belong. 

The  defendant  also  gave  in  evidence  a  survey  (6)  of  the 
manor  of  Rickmansworth,  made  by  the  king's  surveyors, 
and  a  jury  of  twenty-five  tenants  of  the  manor  in  the  third 
year  of  the  reign  of  James  I,  bv  which,  after  setting  out 
the  names  and  quantities  of  the  free  and  customary  tenants 
and  tenements,  and  the  boundaries  of  the  manor,  the  jurors 
found  that  the  free  Jishir^,  fowling,  and  hunting,  throughout 
the  whole  manor,  belonged  to  the  king  as  lord  of  the  manor. 

The  defendant  also  gave  in  evidence  the  court  rolls,  by 
which  it  appeared  that  the  five  closes  unnamed  in  the  first 
count  of  the  declaration,  but  named  in  the  first  and  second 
pleas,  were  copyhold  of  the  said  manor. 

The  defendant  also  proved  that  former  gamekeepers  had 
sported  over  the  manor. 

The  plaintiff,  after  this  evidence,  made  certain  objections 
to  the  title  of  Forster  and  Deacon,  and  further  contended, 
that  supposing  the  free  warren,  claimed  in  and  relied  upon 
by  the  first  and  second  pleas,  to  have  vested  in  Forster  and 
Deacon,  it  was  a  free  warren  in  gross,  and  did  not  pass 
by  the  release  of  17th  June,  1818. 

The  defendant  contended  that  all  the  objections  taken 
were  invalid,  and  further,  that  the  plaintiff  had  merely  taken 

(a)  Part  only  of  the  letten-pa-  opinion  of  the  court  upon  the  effect 

tent  are  here  set  out.      By  the  of  this  evidence  does  not  appear, 

former  part  the  king  had  granted  except  so  far  as  it  maj  be  inferred 

the  manor  itself.  from  their  not  giving  the  defend- 

(6)  This  piece  of  evidence  was  ant  that  judgment  to  which  he 

probably  introduced  for  the  pur-  would  have  been  entitled,  suppos- 

pose  of  satisfying  the  second  or  ing  him  to  have  brought  himself, 

third    branch   of  the    clause  by  by  such  evidence,   within  either 

which  F,  and    X>.  conveyed  to  the  second  or  the  third  branch 

R.  W.,  W.  W,,  and  T.  L.    The  of  die  conveying  clause. 
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1834.  a  traverse  upon  one  particular  conveyance  in  the  defendants 
deductions  of  title,  and  was  therefore  estopped  by  tbe  form 
of  tbe  issues  taken  on  the  first  and  second  pleas  from  raising 
the  whole  or  any  part  of  the  objections,  if  in  other  respects 
such  objections  were  valid.  These  points  were  reserved 
by  the  learned  judge,  under  whose  direction  the  jury  found  a 
verdict  for  the  plaintiff  upon  all  the  issues  except  the  first 
and  second;  and  upon  these  pro  formft  for  the  defendant 

Ckanneli,  for  the  plehitiff.      First,  the  plaintiff  is  not 
estopped  by  his  replication  from  raising  objections  to  the 
title  of  the  supposed  relessor  in  the  first  plea,  and  tbe  sup- 
posed grantor  in  the  second  plea.    The  replication  pats 
in  issue  the  construction  and  efficacy   of  the  deed^  and 
therefore  it  puts  in  issue  the  title  of  the  person  making  the 
deed,  for  if  he  had  not  the  free  warren  he  could  not  grant 
it ;  Taylor  v.  Needham  (a),  judgment  of  Sir  James  Man$' 
Jield,  C.  J.  (b)  ;  Eden's  case  (c),  where  it  was  held  that  the 
effect  of  an  issue  of  non  concessit  Raised  by  a  replication  to 
a  plea  that  the  queen  was  seised  in  right  of  the  crown,  and 
by  letters  patent  concessit,  was,  that  the  queen  had  nothing  io 
the  land.    [Taunton^  ii  The  plea  states  a  devise  to  Forster 
and  Deacon,  by  virtue  whereof  they  became  seised  of  the 
said  free  warren,-  and  granted.    Th^a  the  reptication  says 
that  they  did  not  grant.   Does  not  this  issae  leave  the  seisin 
nnfraversed  i     Do  not  the  words  ''  by  virtue  whereof  Su:." 
narrow  the  issue  to  the  mere  fact  of  the  grant?]     Norn 
eoncessiti  it  would  seem,   puts  in  issue  the  title  of  the 
^anton     Ii^  Eden*B  ease  it  was  said  that  the  crown  was 
Seised,  and  diat  appears  to  be  a  parallel  case.      Hyndfs 
Case  (d)  confirms  Eden's  ca^e.     It  must  be  admitted  that 
the  difficulty  thrown  out  by  Mr.  Justice  Taunton  is  a  seri- 
ous one^  and  that  there  is  a  case  against  the  plaintiff,  to 
which  it  will  be  necessary  to  advert.    There  are,  however. 
Other  cases,  in  addition  to  those  already  cited,  which  shew 

(a)  2  TaunU  278.  (c)  6  Co.  Rep.  15  b. 

(6)  lb.  282,  pwt,  677  (a).  {d)  4  Co.  Rep.  70  b. 
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that  by  a  traverse  of  one  fact,  other  facts  which  might  ibS4. 
themselves  have  been  the  subject  of  special  traverses, 
may  be  put  in  issue^  Dunstan  v.  Tresider  (a).  [Littkclale,  J. 
That  case  is  very  different  from  the  present.  The  plaintiff 
might  well  give  evidence  to  shew  that  the  house  Was  newly 
erected,  and  not  upon  the  site  of  an  ancient  house;  for 
there  cannot  be  an  immemorial  custom,  unless  there  be  an 
immemorial  subject  of  such  custom.  Taunton,  J  i  Is  not 
the  real  and  the  simple  question  this — whether  the  effect 
of  the  grant  and  release  was  to  pass  the  free  warren? — whe- 
ther that  was  included  in  the  subject-matter  of  the  demise? 
If  that  is  decided  for  you,  it  is  enough.] 

II.  It  appears  both  upon  the  face  of  the  pleadings  them- 
selves, and  also  by  the  charter  of  Charles  1,  if  reference  be 
made  to  it,  that  the  right  of  free  warren,  if  any  socb  was 
granted,  was  tit  gross  and  not  appurtenant  to  the  tttanor* 
In  the  plea  it  is  stated  that  Charles  I,  being  seised  of 
the  doses  in  which  &c.,  granted  to  Lord  Pembroke,  and 
two  others,  and  the  heirs  and  assigns  of  Lord  Pembroke, 
Aat  they  should  have,  hold,  and  enjoy  on  the  several  closes 
free  warren,  fowling,  and  hunting ;  from  which  it  certainly 
does  not  appear  that  the  free  warreo  was  in  any  way  con- 
nected with  the  manor  of  Rickmansworlh.  The  charter  of 
Charles  I,  if  referred  to,  will  be  found  ckarly  to  grant  the 
right  of  free  warren  in  gross,  and  not  as  appurtenant  to  the 
manor. 

The  conveyance  which  is  traversed  in  the  replication  does 
not  operate  to  pass  a  right  of  free  warren  in  gross.  That 
deed  grants  the  **  right  of  fishing,  fowling,  hawking,  hunting 
and  shooting,"  and  ^royalties,  courts  leet,  &c.,  and  all  oiher 
rights,  liberties,  franchises,  jurisdictions,  privileges,  profits, 
commodities,  advantages,  hereditaments,  and  appurtenances  « 
whatsoever  to  the  said  manor  or  lordship  fcc.  belonging, 
or  in  anywise  appertainif^,  or  to  or  rniih  the  same  or  ai 
any  time  theretofore  usually  held,used,  occupied,  and  enjoyed, 
or  accepted,  reputed,  deemed,  taken,  or  known,  as  part, 

(fl)  5  T.  R.  2. 
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18S4.  parcel,  or  member  thereof,  or  as  were  in  and  by  the  said 
deed  of  grant  or  letters-patent  granted  and  assured  by  the 
crown  to  WilliamEsirl  of  Pembroke,  and  his  heirs,  as  appur- 
tenant to  the  said  manor  or  lordship.*'  Supposing  that  the 
words  "  right  of  fishing,  fowling,  &c.,"  or  that  the  word 
**  royalty,"  without  more,  would  have  been  sufficient  to  pass 
the  free  warren  in  gross,  yet  they  cannot  have  this  operation 
here,  for  they  are  controlled  by  the  latter  words  of  the  grant, 
which  clearly  confine  the  grant  to  the  manor  and  things 
appurtenant  to  it,  and  forming  a  part  of  the  manor  itself. 
The  authorities  are  clear  to  show  that  a  right  of  free  war- 
ren in  gross  will  not  pass  by  a  grant  of  a  manor  and  the 
appurtenances,  however  long  such  free  warren  may  have 
been  used  and  enjoyed  with  the  manor ;  but  that  when  it  is 
parcel  of  the  manor,  it  passes  as  incident  to  it;  35  Hen,  6, 
fo.  55;  B  Hen.  7,  fo.  4,  Bro.  Abr.  Warren,  pi.  7;  22  Vin. 
Abr.  Warren,  U  3 ;  Bowlston  v.  Hardy  (a). 

Harrison,  contra.  Upon  the  question  of  the  estoppel 
Cowlishaw  v.  Cheslyn  (b)  is  precisely  in  point.  That  was 
an  action  of  quare  clausum  fregit;  the  defendant  pleaded 
that  A.  was  seised  in  fee,  and,  being  so  seised,  granted  a 
right  of  way  by  lost  deed.  The  plaintiff  replied,  traversing 
the  grant.  It  was  held  that  though  the  plaintiff  might  have 
taken  issue  on  the  seisin,  yet  that  he  could  not,  under  the 
issue  taken,  give  evidence  to  shew  that  jt,  was  not  seised. 
There  are  many  old  authorities  which  shew  that  .where  there 
is  a  long  deduction  of  title,  and  the  opposite  party  traverses 
one  deed  or  one  descent.  See.,  he  admits  the  remainder; 
Com.  Dig.(G.  10.);  Hudson  y.  Jones  {c),  where  it  is  said 
that  **  whatever  is  traversable  and  not  traversed  is  admitted." 
In  Selby  v.  Bardons  (d),  Parke,  J.,  when  distinguishing 
the  plea  of  de  injuria  from  other  pleas  in  bar,  says  "  It  is 
true  that  the  general  rule  is,  that  when  any  pleading  com- 
prises several  traversable  facts,  the  whole  ought  not  to  be 

(a)  Cro.  Eliz.  547.  (c)  1  Salk.  90. 

(6)  1  Crompt  &  Jervis,  48.  (d)  3  Barn.  &  Adol.  9. 
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denied  together,  but  one  point  alone  disputed ;  and  I  am 
fully  sensible  that  the  tendency  of  such  a  rule  is  to  sim- 
plify the  trial  of  matters  of  fact,  and  to  save  much  expense 
in  litigation."  There  was  a  difference  of  opinion  in  that 
case  among  the  judges  as  to  whether  the  plea  of  de  injuria 
was  a  good  plea  in  bar,  but  the  whole  Court  was  agreed  as 
to  the  general  rule.  As  to  Taylor  v.  Needham,  which  has 
been  cited  to  shew  that  the  plea  of  non  concessit  puts  in 
issue  the  title  of  the  grantor,  it  is  to  be  observed  that  the 
dictum  of  Mansfield,  C.  J.,  was  unnecessary  to  that  case,— ^ 
no  authority  is  cited, — and  it  appears  not  to  be  supported  by 
previous  authority  (a).  With  respect  to  the  cases  from  Coke's 
Reports  (6),  they  are  very  distinguishable  from  this  case.  In 
Eden's  case  the  replication  of  non  concessit  to  a  plea  that  the 
queen  was  seised  and  by  letters  patetit  granted,  necessarily  put 
in  issue  the  queen's  title,  for  the  letters-patent  being  matter 
of  record,  it  could  not  be  denied  that  the  queen  granted,  ex- 
cept by  shewing  that  she  had  it  not  to  grant.  This  observa- 
tion applies  to  Hynde's  case,  which  has  been  cited  as  con* 
firming  the  authority  of  Eden's  case.  1 1  is  contended  that  by 
traversing  the  grant  by  Deacon  and  Forster,  their  right  to 
grant  is  put  in  issue ;  if  so,  every  previous  allegation  is  put 
in  issue,  and  the  best  mode  of  replying  to  a  plea  stating  a 
long  deduction  of  title,  will  be,  simply  to  traverse  the  last 
deed.  This  would  be  to  make  a  plea  or  replication  of  non 
concessit  as  extensive  as  the  replication  de  injuria.  In 
Dunstan  v.  Tresider  (c),  the  antiquity  of  the  messuage  was 
a  part  of  the  issue.  It  is  no  part  of  these  issues  whether 
the  prior  deeds  are  good  or  not. 

II.  The  deed  of  1818  is,  upon  a  fair  construction  of  it, 
sufficient  to  pass  a  right  of  free  warren  in  gross, — supposing 
the  free  warren  granted  by  Charles  1  to  be  in  gross.      In 
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(a)  In  Taylor  v.  Needham  the 
declaration  began  with  a  quod 
cum  dimisisset.  It  contained  no 
allegation  of  title  in  the  lessor  ei- 
cept  that  implied  in  the  act  of  de* 
mising.  Non  dimisit  therefore 
vTould  put  that  title  in  issue,  Co. 


Lit.  47  b;  Dyer,  J22  b.  pi.  23; 
P.  12  £.  4,  fo.  4,  pi.  9.  And  see 
H.  18  E.  3,  fo.  28,  pi.  27 ;  T.  13 
H.  7,  fo.  24,  pi.  1;  ante,  652. 

(6)  Ante,  673. 

(c)  Ante,  674. 
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conqtruing  doeda,  the  Court  will  now  look  more  to  the  in* 
tention  of  the  parties  than  to  the  old  authorities  which  hate 
been  cited*    The  Court  will  effectuate  the  intention  of  the 
parties  if  they  can»  and  keep  in  view  the  ordinary  principle^ 
that  a  deed  shall  be  construed  rather  againti  the  granior. 
It  is  conceded  that  if  the  free  warren  is  appendant  it  will 
pass  by  the  deed*  even  without  the  words  cum  pertinentiis* 
lUiiiedakf  J.  I  do  not  think  it  will  pass  without  those 
words.  I>yer,  30  a,  is  to  the  contrary.  It  is  there  aaid, — 
"  There  are  three  coparceners  of  a  manor,  and  the  king 
grants  to  them  the  right  to  hold  a  court  leet  (un  law-day)> 
and  they  make  feoftraent  of  the  manor,  nevertheless  they 
shall  have  the  court  (law-day).  The  law  is  the  same  where  I 
have  a  manor,  and  the  king  grants  to  me  warren  within  the 
name  manor;  if  I  afterwards  infeoff  the  king  of  the  manor 
without  pertinentlis,  I  shall  have  the  warren."]  It  is  doubt- 
ful whether  that  authority  is  applicable  to  general  cases, 
but,  however,  here  the  word  ''appurtenant" is  used.     Shep^ 
pard's  Touchstone,  92,  and  the  authorities  there  cited,  seem 
to  go  to  this  extent, — that  where  a  manor  is  granted  cum  per- 
tintntiu,  not  only  things  appendant  or  appurtenant  will  pass, 
but  also  things  which  have  acquired  the  rep&tatUm  of  beii^ 
such,  Btmcbtou  v.  Hardy{d)  would  be  difficult  to  begot  over 
if  this  deed  had  not  beeu  peculiarly  worded.     The  words 
"  fishing,  fowling,  fcc,"  or  **  royalties,"  or  "  franchises,**  •*  be- 
longing or  in  anywise  appertaining,  &c./*  it  mbst  be  admitted, 
would  not  alone  be  sufficient  to  pass  free  warren  in  gross; 
but  taken  together  with  the  words  "  or  as  were  in  and  by 
the  said  deed  of  grant  or  letters*patent  granted/*  they  are 
sufficient  to  pass  this  warren.     [Taunton j  J.  Those  words 
are  controlled  (6)  by  the  words  following  them,*'  as  appurte- 
nant to  the  said  manor  or  lordship,  or  any  part  thereof.**] 
The  Court  will  not  construe  the  deed  with  extreme  rigour, 
because  they  will  look  somewhat  at  the  intention  of  the 
parties.    It  cannot  be  supposed  that  the  lord  or  any  of  the 
parties  to  the  deed  knew  whether  it  was  appendant  or  in 
gross.     The  words  ''  usually  held,  used,  occupied,  or  en- 
Co)  Cro.  Eliz.  547.  (h)  Vide  tamemymie,  672. 
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jojed,  or  accq4edf  teputed^  deemed,  taken,  or  known  as  part,  i834. 
parcel,  or  member  thereof/'  may  pass  this  right  of  warren, 
although  il  be  not  strictly  appendant.  They  abew  that  it 
was  intended  by  the  parties  to  pass  tokatever  was,  in  the 
hrd  and  was  supposed  to  be  appendant,  nlthougb  the 
precise  words  which  in  strictqess  the  law  requires  are  not 
used.  In  Com.  Dig.  Fait,  (E.  4,)  it  is  said  that  '^  a  nominal 
mamr  will  p^sa  under  the  general  words,  **  messuages,  lands, 
tenements  and  hereditaments.'*  H^re  the  word  ^  heredi- 
taments" occurs,  Horm  «•  I^  Heve  (a).  All  the  older 
cases  are  cases  of  feqfmeBU  X^i^  i^  by  ^^^  ^^^  release. 
Where  the  conveyance  was  by  feoffment  the  livery  of  sei- 
sin was  the  real  evidence  of  the  conveyance.  If  upon  the 
whole  of  this  deed  the  Court  collect  that  the  party  intended 
to  grant  the  free  warren,  as  if  upon  evidence  of  witnesses 
to  the  livery  of  seisin,  they  will  say  that  it  passed. 

Channell  id  reply.  In  Cowlishav)  v.  Che9lyu(b\  the 
authorities  were  not  before  the  Court.  That  case,  it  must 
be  admitted,  is  opposed.to  Edens  case,  but  thi$  case  does 
not  seem  to  be  at  all  distinguishable  from  Mden's  case. 
Taylor  v.  Needham  (c)  was  not  intended  to  be  cited  as  a 
direct  authority,  but  rather  as  stating  plainly  the  argument 
for  the  plaintiff,  which  it  wa?  intended  to  support  by 
authorities.  In  Carr  v.  Smith  {d)  it  is  evident  that  the 
Court  allowed  the  title  of  the  grantor  to  be  gone  into 
under  a  traverse  of  the  grant  of  certain  vaccaries  and  free 
warren.  That  case,  and  Pickering  v.  Nc>ye<(e),  see«i  to 
shew  a  distinction  between  a  case  in  which  the  grant  of  a 
free  warren^  royally  8cc.  is  traversed^  and  grant«i  of  an 
ordipray  nature.  [Lord  Denman,  C.  J.  Mr.  Harriaon 
must  have  an  opportunity  of  observing  upon  those  casea; 
we  will  not  shut  you  out*] 

(a)  3  Atk.  82.  in  the  course  of  the  ai^gument  in 

(6)  Sitprd,  676.  The  Attorney-General  v.  Parsontf 

(c)  Supr^f.677  (a).  2  Crompton  &  Jervis,  S94. 

(d)  Refened  to  by  Bayley,  B.  (e)  4  Bam.  &  Cress.  639. 
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1834.  II'  It  18  clear  that  the  right  of  warren  is  in  gross, 

and  therefore  it  does  not  pass  by  this  deed.  The  title  to 
the  warren  is  deduced  in  the  pleadings  distinctly  from  the 
manor.  It  is  not  necessary  to  contend  that  there  are  no 
words  in  this  deed  which,  taken  alone,  would  be  sufficient 
to  pass  free  warren  in  gross,  for  whatever  may  be  the  effect 
which  the  words  "  royalty,"  and  the  other  expressions  which 
have  been  relied  on,  would  otherwise  have,  it  is  controlled  by 
the  words  following,  which  limit  the  operation  of  the 
grant  to  things  appurtenant.  It  is  said  that  the  Court  will 
look  at  the  intention  of  the  parties, — but  there  is  no  evidence 
of  intention  apparent  upon  the  deed ;  and  besides,  in  con- 
struing deeds  as  to  questions  of  free  warren,  the  Courts 
use  particular  vigilance,  and  require  the  right  to  be  strictly 
shewn. 

Harrison  in  observation  upon  the  two  cases  cited  by 
Channell  in  his  reply.  Carr  v.  Smith  is,  like  Eden*s  case,  an 
exception  from  the  general  rule.  In  Pickering  v.  Noyes  the 
issue  was,  whether  the  party  entered  to  exercise  a  right 
of  free  warren ;  which  necessarily  involved  the  question  of 
the  right 

Lord  Denman,  C.  J. — The  defendant  justifies  the 
coming  on  the  plaintiff  *s  close  by  reason  of  a  grant  of  free 
warren,  which  came  to  him  by  a  title  which  he  deduces. 
It  appears  that  this  free  warren  is  in  gross,  and  the  ques* 
tion  is,  whether  this  passed  by  the  grant.  Bowlston  v. 
Hardy  {a)  is  precisely  in  point.  In  that  case  the  defend- 
ant pleaded  that  the  plaintiff's  land  was  late  parcel  of  the 
manor  of  X).,  and  that  Queen  Mary  being  seised  of  the 
manor  granted  it  to  Sir  W,  Peto,  and  granted  to  him  to 
have  warren  in  the  said  manor,  and  that  Sir  W.  Peto 
bargained  and  sold  to  the  defendant  the  manor,  and  all 
warrens  Sfc.  thereto  appertaining,  or  accepted  and  reputed 
as  part  of  the  manor:   whereby  he  justified.      To  this 

(a)  Cro.  Eliz.  547. 


TRINITY  TERM,  IV  WILL.  IV.  681 

plea  the  plaintiff  demurred.  And  all  the  justices,  without  1834. 
argument,  resolved  that  the  plea  was  bad,  for  that  the 
defendant  had  shewn  a  warren  in  gross  in  the  patentee^ 
which  was  not  conveyed  unto  him  by  the  bargain  and  sale; 
for  a  warren  is  not  parcel  nor  any  member  of  a  manor,  but 
it  may  be  appertaining,  but  that  is  by  prescription.  That 
case  shews  that  the  free  warren  granted  by  the  charter  of 
Charles  1  was  free  warren  in  g^oss,  and  that  the  grant  by 
Forster  and  Deacon  is  not  sufficient  to  pass  such  a  right 
of  free  warren.  It  also  decides  the  point  made  by  Mr. 
Harrison,  as  to  whether  a  free  warren  appertaining  to  the 
manor  will  pass  by  a  grant  of  a  manor  without  the  word 
''  appurtenances." 

Eden^a  case  seems  to  be  a  clear  authority  to  shew  that 
the  statement  of  seisin  in  the  grantor,  whose  grant  is  tra- 
versed, does  not  preclude  the  party  traversing  from  shew- 
ing that  the  grantor  had  nothing  to  grant.  Certainly  the 
case  of  CowUshaw  v.  Cheslyn  is  at  variance  with,  but  I 
do  not  think  that  it  is  a  sufficiently  direct  and  pointed  autho- 
rity to  countervail,  Eden's  case.  The  plaintiff  is  therefore, 
I  think,  entitled  to  our  judgment. 

LiTTLEDALE,  J. — I  also  think  that  the  plaintiff  is  enti- 
tled to  our  judgment.  The  defendant  justifies  under  a  right 
of  free  warren  over  the  locus  in  quo.  He  pleads  that 
Charles  1  was  seised  in  fee  of  the  closes  in  which  the 
trespasses  were  committed;  and  being  so  seised  by  letters 
patent  granted  to  Lord  Pembroke  in  fee,  to  have  free 
warren,  fowling,  and  hunting,  over  those  closes;  and  then 
it  goes  on  to  deduce  a  title  down  to  the  defendant.  The 
plaintiffs  take  issue  on  the  grant  to  Forster  and  Deacon, 
which  they  deny.  There  are  three  kinds  of  free  warren — 
appendant,  appurtenant,  and  in  gross.  The  defendant  in 
his  plea  has  stated  this  free  warren  to  be  in  gross,  for  they 
have  not  stated  it  to  be  appendant  or  appurtenant  to  any 
manor.  The  whole  allegation  is,  that  Charles  1  granted 
free  warren  over  certain  closes  of  which  he  was  seised, 
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tnd  which  are  the  loci  in  quibus.  Then  in  support  of  the 
issue — whether  Forster  and  Deacon  graoted^  the  defendant 
gives  in  evidence  the  letters-patent,  which  are  in  these  words: 
(his  lordship  here  read  from  the  special  case^  the  part  of 
the  lettera-patent  there  set  out.)  Taking  the  grant  sdone 
as  it  stands  here,  it  certainly  gives  only  a  free  warren  in 
grou*  I  take  it  for  granted  that  there  was  also  a  grant 
of  die  manor.  It  appears  that  the  king  was  at  that  time 
lord  of  the  manor.  If  in  the  same  deed  he  had  granted 
the  manor  and  the  warren,  and  it  had  appeared  that  the 
warren  was  appurtenant,  there  would  have  been  a  different 
question.  But  here  the  instrument  given  in  evidence 
appears  to  comprise  only  the  warren,  and  it  may  be  that 
the  manor  was  granted  by  a  different  deed.  This  deed 
grants  a  right  of  free  warren  over  all  the  demesne  and 
copyhold  lands,  which  certainly  is  a  warren  fit  gross.  There 
being  then  free  warren  in  gross,  the  next  question  is^  whe- 
ther that  passed,  by  the  indentures  of  lease  and  release^ 
from  Forster  and  Deacon  to  the  parties  under  whom  the 
defendant  claims.  In  my  opinion  those  indentures  do  not 
pass  the  free  warren,  because  the  free  warren  was  distinct 
from  the  manor. 

With  regard  to  the  other  point,  it  is  not  material  to  con- 
sider it,  because  we  decide  that  the  grant  itself,  which  is 
traversed,  does  not  pass  the  free  warren,  supposing  that 
Forster  and  Deacon  were  seised. 


Taunton,  J. — It  is  not  necessary  to  decide  upon  more 
than  one  of  the  questions  raised.  This  lies  within  a  very 
narrow  compass,  and  is  by  no  means  difficult  of  solution. 
It  appears  upon  the  plea,  that  Charles  1,  being  seised 
of  the  closes  in  question,  and  also  of  the  manor,  made  a 
grant  to  Lord  Pembroke  and  his  heirs  and  assigns,  of  free 
warren  over  the  closes  in  question.  The  plea  then  deduces 
a  derivative  title  down  to  Forster  and  Deacon,  who  are 
stated  to  have  been  seised.  It  then  states  that  they  bar- 
gained  and  sold  the  said  free   warren  to    Williams  and 
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olh^rsy  and  released  to  the  same  persons.     It  then  further         1834. 
deduces  title  down  to  the  defendant.    The  second   plea      ^fT^ 
States   that  Forster  and   Deacon  granted.     To  the  first  «. 

plea  the  plaintiff  replies,  that  Forsier  and  Deacon  did  not       1^i*<^b. 
release;  and  to  the  second,  that  they  did  not  grant  the 
free  warren.     Whether  or   not  by  the  grant  or  release 
stated  in  the  pleas,  the  right  of  free  warren  granted  to  the 
Earl  of  Pembroke  passed,  is  the  only  questton,     I  am 
clearly  of  opinion   that  it  did   not.    The  grant  of  free 
warren  is  in  gross.     It  does  not  appear  that  it  was  in  any 
way  either  appendant  or  appurtenant  to  the  manor  of 
which  the  king  was  seised.    The  grant  is,  that  Lord  Pem- 
broke,  and  his  heirs  and  assigns,  may  have  free  warren  and 
free  chase  in  all  the  demesne  lands,  and  the  lands  holden 
by  copy  of  court  roll  of  the  said  manor,''  which  is  nothing 
more  than  a  grant  of  free  chase  and  free  warren  tn  gross. 
The  conveyance  by  Forster  and  Deacon  is  nothing  more 
than  n  conveyance  of  the  manor,  and  all  things  belonging 
to  it, — with  all  its  incidents.    With  respect  to  the  intention 
of  the  parties,  it  does  not  appear  that  there  was  any  intent 
to  cdnvey  free  warren.    The  only  intent  seems  to  me  to 
be  to  convey  the  manor  and  all  its  incidents.     There  is  an 
enumeration  of  the  various  incidents,   suck  as  is  to  be 
found  in  almost  every  conveyance  of  a  manor,  and  yet  there 
is  not  even  the  word  **  warren"  used,  which  often  occurs 
when  there  is  no  pretence  for  saying  that  there  is  any 
warren  belonging  to  the  manor.     After  an  enumeration 
of  the  various  incidents,  it  concludes  ''  to  the  said  manor 
or  lordship  belonging,  or  in  anywise  nppert^ning,~OT  at  any 
time  theretofore  usually  held,  used,  occupied  and  enjoyed,-*'- 
or  accepted,  reputed,  deemed,  taken  or  known  as  part^ 
parcel  or  member  thereof,  or  as  were  in  and  by  the  said  deed  of 
gfwator  liters  patent,  granted  and  assured  by  the  crown  to  the 
Earl  of  Pembroke  and  his  heirs,  as  appurtenant  to  the  said 
manor  or  lordship.'*    This  warren  does  not  appertain  or  be- 
long to  the  manor,  nor  was  it  granted  and  assured  by  the 
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1834.  crown  as  appurtenant  to  the  manor  (a).  Therefore  this  deed 
cannot  comprehend  the  free  warren.  I  think  the  free 
warren  neither  did  nor  was  intended  to  pass*  Our  ded- 
sion  receives  ample  confirmation  from  the  case  of  Bombton 
V.  Hardy  (6).  The  law  upon  these  questions  of  free 
warren  was  much  more  frequently  discussed,  and  pro- 
bably much  better  understood  in  the  reign  of  Queen  Elizas- 
beth  than  now.  That  case  of  Bawlston  v.  Hardy  decides 
not  only  that  a  free  warren  in  gross  will  not  pass  by  the 
grant  of  a  manor. and  of  a  warren  appurtenant  to  the  manor, 
but  also  that  a  warren  is  in  no  case  parcel  of  a  manor, 
though  it  may  be  appertaining  by  prescription.  Here, 
there  is  no  pretence  for  saying  that  there  is  a  prescription. 
The  grant  of  Charles  1  contains  nothing  to  shew  that  the 
free  warren  was  annexed  to  the  manor.  The  defendant, 
therefore,  cannot  make  out  his  right  claimed  by  the  first 
and  second  plea. 

The  decision  upon  dib  point  renders  it  unnecessary  to 
go  into  the  other  point. 

Williams,  J. — If  it  had  been  necessary  to  decide 
whether,  when  a  distinct  issue  is  taken  upon  one  deed 
in  a  deduction  of  title,  you  may  travel  back,  and  go  into 
other  parts  of  the  title,  I  should  have  wished  for  time 
to  consider.  It  is,  however,  wholly  unnecessary  to  say 
how  much  is  put  in  issue  by  this  distinct  allegation.  I 
shall  content  myself  with  saying,  that  the  deed  of  1818 
purports  only  to  be  a  conveyance  of  a  manor  with  the 
usual  accompaniments  and  appurtenances  of  a  manor, 
and  this  not  including  the  warren,  I  am  of  opinion  that 
the  defendant's  allegation  is  not  made  out. 

Judgment  for  the  plaintiff. 

(a)  Ante.67U(a),  (b)  Anie,  678. 
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The  King  v.  The  Justices  of  the  City  of  York. 

CrESSWELL  had  obtained  a  rule  nisi  for  a  mandamus 
to  the  justices  for  the  city  of  York,  to  settle  and  allow 
certain  costs  and  expenses  incurred  by  Matthew  Gaw- 
thorpe,  in  and  about  an  inquest  lately  held  for  assessing  the 
damages  to  be  given  to  Gawthorpe,  for  a  certain  messuage 
and  hereditaments  required  to  be  taken  for  the  purposes  of 
3  8C  4  Will,  4,  c.  Ixii.,  for  (inter  alia)  improving  and  enlarg- 
ing the  market  places  within  the  city  of  York.  From  the 
affidavits  upon  which  the  motion  was  made,  it  appeared 
thot  thefCmistees  under  this  act  had  required,  for  the  pur- 
poses of  the  act,  a  house  belonging  to  Gawthorpe,  (and 
which  was  in  the  first  schedule  to  the  act,)  and  had  offered 
him  680/.,  which  Gawthorpe  refused.  Upon  this,  a  jury 
was  summoned  under  section  28(a),  who  assessed  the 
value  of  the  premises  at  720/.  Gawthorpe  afterwards, 
under  section  31  (6),  applied  to  the  clerk  of  the  trustees 


(a)  By  which  it  was  enacted, — 
that  if  any  bodies  politic  or  corpo- 
rate &c.,  or  any  other  person  or 
penons  whatsoever,  proprietors  or 
owners  of,  or  interested  in,  any 
messanges,  buildings,  &c.  men- 
tioned in  the  first  schedule,  or  any 
occupier  or  occupiers  of  any  mes- 
suages &c.  sustaining  any  loss&c, 
should  for  the  space  of  ten  days 
next  after  notice  in  writing  from 
the  trustees  should  have  been 
given  to  him  or  them,  purporting 
that  such  messuages  &c.,  were 
required  for  the  purposes  of  that 
act,  neglect  or  refuse  to  treat  and 
agree,  or  should  not  agree  for  the 
tale  thereof,  or  by  reason  of  ab- 
sence or  disability  should  be  pre- 
vented from  treating  and  agreeing, 
or  could  not  be  found  or  known, 
or  should  not  produce  a  dear  title, 
the  trustees  should  cause  the  value 
VOL.  III. 


or  recompense  to  be  made  for  such 
messuages  &c.,  to  be  ascertained 
by  a  jury  of  twelve  indifferent  men 
of  the  city  or  county  of  York. 
The  section  authorized  the  trus- 
tees  to  issue  their  warrant  to  the 
sheriff  to  summon  a  jury,  who  was 
to  summon  accordingly,  and  to 
swear  twelve  men,  and  the  sheriff 
was  empowered  to  summon,  swear 
and  examine  witnesses.  The  jury 
were  to  assess  the  value  of  the 
property  and  give  their  verdict  ac- 
cordingly ;  and  afler  the  jury  had 
given  their  verdict  the  sheriff  was 
to  order  and  adjudge  that  the  same 
should  be  paid  for  the  premises 
according  to  such  verdict  or  in- 
quisition of  the  jury. 

(6)  By  which  it  was  enacted, — 

that  in  case  any  jury  summoned 

to  assess  the  value  of  any  premises, 

should  give  a  verdict  or  assessment 

3b 
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A  company 
for  effecting 
improvements 
in  a  town,  is 
empowered  by 
statute  to  take 
certain  lands 
&c.  upon  giv- 
ing notice  and 
making  com- 
pensation— 
the  amount  of 
which  com- 
pensation, if 
not  agreed 
upon,  is  to  be 
ascertained  by 
a  jury-— audit 
is  provided 
that  in  case 
the  jury  shall 
assess  the 
damages  at 
more  than 
was  offered, 
the  company 
shall  pay  ''  the 
costs  of  the 
notices  and 
precepts,  and 
of  Slim- 
moning  the 
jury  and 
witnesses,  and 
also  of  the  in- 
questy— 

Held,  that  a 
party  whose 
property  was 
assessed  at 
more  than  the 
sum  offered, 
was  entitled  to 
his  general 
costf}  attend- 
ing tlie  trial, 
but  not  to  the 
expenses  of 
surveying. 
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The  Kino 

V. 

The  Justices 

of  the  City  of 

York. 


Cases  in  the  king's  bench, 
to  pay  him  the  amount  of  his  attoraey's  bill  of  costs  in- 
curred upon  and  by  reason  of  the  inquest^ — >vhich  being 
refused,  he^  on  the  13th  May,  1634|  attended  before  the 
magistrates  of  York  for  the  purpose  of  having  the  bill 
settled  and  allowed.  The  clerk  to  the  trustees  atteuded 
also  on  the  part  of  the  trusteesi  and  denied  the  right  or 
power  of  the  justices  to  allow  any  of  the  costs  or  expenses 
contained  in  the  bill.  The  justices,  upon  hearing  this 
objection^  refused  to  settle  or  allow  the  bill  of  costs  and 
expenses,  or  any  part  of  it.  The  items  in  the  bill  were  for 
the  attorney's  own  atteudancesj  and  for  preparing  brief  &c., 


for  more  money,  as  a  satisfaction 
for  the  right,  interest  or  property 
of  any  person,  body  politic  &c.  in 
or  to  such  messuages  &c.,  or  for 
any  such  damage  or  injury  as 
aforesaid  than  should  have  been 
offered  by  the  trustees  before  the 
summoning  or  returning  of  the 
jury  and  witnesses,  then  the  costs 
and  expenses  of  the  notices,  pre- 
cepts, and  of  summoning  and  re- 
turning the  jury  and  witnesses, 
and  also  of  the  said  inquest^  (such 
costs  and  expenses  to  be  settled 
and  allowed  by  a  justice  of  the 
peace  for  tlie  said  city,)  should  be 
borne  and  paid  by  the  trustees 
out  of  the  money  arising  by  virtue 
of  that  act,  and  should  and  might 
be  recovered  by  the  persons  enti- 
tled thereto,  by  distress  and  sale  of 
the  goods  and  chattels  of  the  trus- 
tees or  their  treasurer,  (unless 
such  treasurer  should  pay  such 
costs  and  expenses)  under  a 
warrant  to  be  issued  for  that 
purpose  by  any  justice  of  the 
peace  for  the  said  city,  which 
warrant  any  justice  is  thereby  au- 
thorized and  required  to  issue 
under  his  hand  and  seal,  on  appli- 
cation made  to  him  for  that  pur- 


pose by  the  party  entitled  or 
claiming  to  receive  such  costs  and 
expenses.  But  if  any  such  jury 
should  deliver  a  verdict  or  assign* 
menc  for  no  more,  or  for  less  money 
than  should  have  been  oflfered  as 
aforesaid  by  the  trustees  before 
the  summoning  or  returning  of 
the  jury,  tiien  one  moiety  of  the 
costs  and  expenses  aforesaid  should 
be  borne  and  paid  by  the  penon 
or  persons,  body  politic  &&,  with 
whom  the  said  trustees  shall  have 
had  any  controversy  and  dispute, 
and  should  be  recovered  in  the 
same  manner  as  any  penalties  or 
forfeitures  as  thereinafter  directed 
to  be  recovered,  and  the  other 
moiety  should  be  paid  by  the  tnit- 
tees  out  of  the  money  arising  as 
aforesaid,  and  to  be  recovered  by 
distress  and  sale  in  manner  afbie* 
said ;  but  ia  cases  where  parties, 
by  reason  of  absence  or  disabiliiy, 
should  have  been  prevented  from 
treating  or  agreeing,  such  costs 
should  be  paid  and  borne  by  the 
trustees  out  of  the  money  arising 
by  virtue  of  that  act,  and  be  reco- 
vered by  distress  and  sale  as  afore- 
said. 
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9nd  for  the  costs  of  the  surveyors  and  other  witnesses  at        i8S4. 
the  inquest. 

From  the  affidavits  in  answer,  it  appeared  that  the  trus- 
tees bad  immediately  after  the  inquest  paid  to  the  under-  ^®if  ^Jj[""j- 
sheriff  the  costs  of  holding  the  inquest,  viz.  for  precepts       York. 
and  summonses,  and  fees  to  bailiffs,  under-sheriff,  and  jury? 
men,  and  incidental  expenses  of  holding  the  inquest. 

Sir  J.  Scarlett  and  Alexander  now  showed  cause.  The 
whole  question  turns  upon  the  meaning  of  the  wordt  in  the 
31st  section  ''costs  of  the  said  inquest."  Tlie  trusti9ea 
contend  that  this  expression  includes  only  the  costs  of 
holding  the  inquest,  and  the  applicant  contends  that  it 
embraces  the  ex-parte  costs  of  the  successful  party.  If  the 
legislature  had  intended  that  the  trustees  should  pay  to  the 
party  recovering  more  than  had  been  offered  to  them,  |he  ex-r 
pensps  of  surveyors  and  of  witnesses,  attorneys  and  counsel, 
they  would  have  used  very  different  language,  such  as  **  all 
the  costs  and  expenses  attending  the  inquiry.''  .  But  in  this 
clause  certain  costs  are  specified^  so  as  to  exclude  other 
costs  which  are  not  particularly  named.  The  words  used 
are  **  costs  and  expenses  of  the  notices,  precepts,  and  of 
summoning  and  returning  the  jury  and  witnesses,  and  also 
of  the  inquest."  If  by  ''  costs  of  the  inquest"  the  legisla«> 
ture  had  meant  to  include  all  the  costs  attending  or  con*? 
nected  with  such  inquest,  they  would  not  have  specified  the 
costs  of  precepts,  and  of  summoning  the  jury  and  wit«- 
nesses.  Expressio  unius  exclusio  est  alterius.  The  costs 
of  the  inquest,  properly  speaking,  are  the  sheriff's  fees  and 
the  expenses  of  the  jury.  [Littledale,  J.  The  statute  of 
Gloucester  (a)  says  only  that  the  demandant  may  recover 
against  the  tenant  the  costs  of  bis  writ^  yet,  as  you  are  well 
aware,  that  has  been  held  to  extend  to  all  the  costs  of  the 
suit.  I  only  make  this  observation  to  show  that  words 
in  an  act  giving  costs  to  the  successful  party,  will  have  an 
extensive  meaning  put  upon  them.]  At  the  time  when  the 
(a)  6  Edw.  1,  c.  1,  s.  S. 
3b2 
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Statute  of  Gloucester  was  passed,  acts  of  parliament  Mvere 

I'heKnia     ^^""^  short,  and  "  costs  of  the  writ"  might  well  be  held 

V.  to  mean  all  the  costs  of  the  suit, — but  now  the  legislative 

oftheCityof  style  is  particularly  redundant.     Besides  which,  if  in  the 

YoaK.        statute  of  Gloucester,  some  other  specific  costs  of^  stdt  had 

been  mentioned  in  addition  to  costs  of  the  writ,  the  Courts 

would  probably  not  have  extended  the  meaning  of  **  costs 

of  the  writ."     In  Cone  v.  Bowles  (a)  it  was  held,  that  ''  all 

statutes  that  give  costs  must  be  construed  strictly/*  for  that 

costs  are  in  the  nature  of  a  penalty.     As  such  tbey  are 

expressly  treated  in  the  30th  section  of  this  act.     Rex  v. 

Glastonbury  ib)  also  shows  that  the  Court  will  not  give 

costs  unless  the  title  to  them  be  clearly  established. 

Several  strong  arguments,  favouring  the  construction  which 
the  trustees  put  upon  these  words,  are  to  be  drawn  from 
other  parts  of  the  same  section.  When  the  jury  assess  the 
damages  at  less  than  was  offered  by  the  trustees,  each  party 
is  to  pay  a  moiety  of  the  costs,  not  his  own  costs,  but  a 
moiety  of  the  costs  generally.  If  by  costs,  is  meant  the 
costs  to  be  paid  to  the  under-sheriff  for  the  expenses  of 
holding  the  inquest,  the  provision  is  intelligible;  but  if  it 
means  all  the  costs,  including  the  costs  which  each  part; 
separately  incurs,  it  is  difficult,  if  not  impossible,  to  under- 
stand the  enactment.  Again,  the  costs  are  to  be  settled 
and  allowed  by  some  justice.  It  can  hardly  be  supposed 
that  the  legislature  meant  to  impose  upon  a  magistrate  the 
duty  of  taxing  attorneys'  bills.  •  Again,  it  is  said  that  where 
a  person,  by  reason  of  absence  or  disability,  shall  have  been 
prevented  from  treating  and  agreeing,  such  costs  shall  be 
paid  by  the  trustees,  and  be  recovered  by  distress  and  sale; 
When  a  party  takes  no  steps  he  can  have  incurred  no  costs; 
therefore  it  is  clear  that  there  could  in  such  case  be  no 
costs  to  be  recovered  by  distress  and  sale,  except  the  costs 
which  are  payable  to  the  under-sheriff.  The  Court  will  not 
put  inconsistent  constructions  upon  the  same  expressioni 
in  different  parts  of  the  same  section. 

(a)  1  Salk.  204.  (6)  Ca.  temp.  Hardw.355. 
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Cresswell  contra.     This  is  an  act  of  parliament  obtained        jgs^, 
at  the  instance  of  certain  speculators,  enabling  them  to  take      ^^^'^/^ 
the  property  of  certain  inhabitants  of  York,  without  their  ^^ 

assent,  uppn  merely  paying  such  a  compensation  as  a  jury  The  Justices 
may  think  sufficient.  It  is  to  be  considered  as  their  own  Yobk. 
act^  and  ought  to  be  construed  most  strictly  against  them, 
so  that  they  must  show,  with  the  utmost  distinctness,  their 
right  to  any  advantage  .which  they  claim  under  that  act. 
When  the  trustees  come  before  a  jury,  and  by  the  verdict 
of  that  jury  the  sum  which  they  have  oflfered  to  a  party 
whose  premises  they  require  for  the  purposes  of  their  act, 
is  declared  to  be  an  insufficient  compensation,  they  are  in 
the  situation  of  persons  who  have  lost  a  verdict;  and  why 
should  they  be  in  a  better  situation  as  ,to  the  payment  of 
costs  to  .the  successful  party  ?  If  it  had  been  meant  by 
this  clause  in  the  act  to  impose  upon  the  trustees  tlie 
liability  to  pay  the  costs  of  holding  the  inquest,  there  was  no 
occasion  for  saying  that  the  persom  entitled  thereto  might 
recover  by  distress  and  sale.  It  would  have  been  sufficient 
to  say  that  such  cpsts  should  be  paid.^o  the  sheriff.  Rex  v. 
Glastonbury  is  in  favour  of  the  applicant ;  for  Lord  Hard» 
wicke, — though  the  Court  decided  that  in  that  case  they  would 
not  give  costs, — said,  that  if  the  party  were  entitled  to  any,  he 
was  entitled  to  the  whole  of  the  costs.  Every  statute  which 
gives  costs,  is  to  be  construed  liberally,  because  the  party 
succeeding  is  presumed  to  have  been  in  the  right.  Then 
with  regard  to  the  argument  that  expressio.  unius  exclusio 
est  alterius: — suppose  a  statute  had  said  that  in  the  ordi- 
nary cases  of  actions,  the  successful  party  should  have  the 
costs  of  the  writ,  of  the  pleadings,  and  of  the.triai^  would  not 
that  have  been  sufficient  to  include  all  costs  ?  This  is  an 
analogous  expression.  It  has  been  argued  that  the  legisla- 
ture cannot  have  intended  that  the  magistrates  should  tax 
attorneys'  bills  of  costs.  They  are  not  required  to  do  it 
themselves.  They  may  refer  the  taxation  of  the  costs 
to  some  proper  officer,  as  is  done  in  all  the  Courts.  Then 
it  is  said  that  there  can  be  no  costs,  such  as  the  applicant 
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1834.         contends  are  intended  to  be  included  in  the  term,  in  cases 

where  a  party,  through  absence  or  disability,  has  been  pre- 

V.  vented  from  treating  or  a^retinu.   but  it  by  no  means 

oftbe^atY  of  f'^"^^^  ***•*  *"^**  V^^^^  cannot  attend  the  inquest. 
York. 

Lord  Denman,C.  J.— Tlie  dictum  in  SalMdifi)  is  bardly 
consistent  with  the  construction  which  the  Courts  have 
put  upon  the  statute  of  Gloucester.  In  a  case  of  this  sort, 
however,  I  am  clear  that  the  statute  ought  to  be  construed 
liberally  for  the  party  to  whom  the  costs  are  given.  It  is 
a  part  of  the  price  paid  by  the  trustees  for  the  great  powers 
which  are  given  to  them  by  the  act.  The  statute  gives 
the  costs  of  the  hotices,  precepts,  and  of  summoning  the 
jury  and  witnesses,  and  also  of  the  inquests  This  latter 
pah  must  have  a  distinct  meaning  beyond  that  which 
precedes,  and  I  think  it  must  mean  all  the  costs  of  the 
inquest.  The  observations  which  have  been  made  on 
6ther  parts  of  the  act  do  not  appear  to  me  to  have  any 
direct  bearing  upon  the  question,  and  I  do  not  think  myself 
bound  to  reconcile  all  the  parts  of  the  act. 

LtTTLRDALE,  J. — By  the  28th  section  it  is  provided 
that  the  sheriff  is  to  summon  and  impannel  a  jury,  and  to 
summon  and  call  before  the  jury  and  examine  upon  oath 
all  persons  who  may  be  thought  necessary,  as  witnesses, 
touching  and  concerning  the  premises.  This  must  be 
considered  as  forming  part  of  the  inquest.  An  inquest  is  to 
be  taken  to  be  the  same  as  inquisition  {b).  When  a  record 
at  nisi  prius  is  returned  to  the  Court  out  of  which  it  issues, 
the  vterdict  taken  is  denominated  an  "  inquisition." 

Taunton,  J. — I  do  not  think  that  the  question  in  this 
case  is  at  all  dependent  upon  decisions  as  to  costs  in  other 
cases.  At  common  Iftw  there  were  no  costs.  The  statute 
of  Gloucester  gave  costs  only  where  damages  wisre  reco- 


(a)  In  Cmev,  Bowles,  nupra^dSB.      pleading,  was  the  "  inquisitio' 
(5)  The  "cnque8t"of  the  French      the  Latin  record. 
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vered.    Here,  the  only  matter  to  be  determined  is,  vrhat  is  1834. 

the  meaning  of  the  words  "  costs  of  the  said  inquest,"  as  Jj^^^^T**^ 

used  in  this  act.     I  think  this  must  mean  the  costs  of  the  v. 

trial  by  the  inquest,  like  the  costs  of  a  reference.     The  J*[he^Cit*^of 

costs  of  counsel  and  other  costs  prayed  for,  ought,  I  think,  York. 
therefore  to  be  allowed. 

Lord  Dbnman,  C.  J.— We  think  that  the  expenses  of 
the  surveyor  in  surveying  ought  not  to  be  allowed. 

Rule  absolute. 


Bridges  v.  Blanchard. 

Trespass  for  breaking  and  entering  the  plaintiff's  close,  -^^^  the  side  of 

whose  house 
being  a  garden  belonging  and  near  to  a  dwelling-house  of  adjoined  B/s 

the  plaintiff,  and  prostrating  part  of  a  wall  of  the  plaintiff  ^^*^"'P^^^*^  *^ 

there  standing.   Plea :  first,  the  general  issue ;  secondly,  that  "  Before  the 

the  wall  was  wrongfully  erected  on  the  adjoining  close  of  the  ^^t^s  put  <,„ 

defendant,  and  that  he  entered  to  abate  it;  and  thirdly,  that  the  side  wall, 

the  defendant  was  possessed  of  a  dwelling-house  contiguous  p/^  ^  window 

to  the  close  in  which  &c.,  in  which  dwelling-house  there  *"  *{•  *"^  ®**^ 
t      -11     ^   •  »  I  •  .        .    ,  ,  ,    workmen  say 

was  and  still  of  right  ought  to  be  a  certam  wmdow,  through  it  can  be  fi- 

which  the  light  and  air  ought  to  have  entered,  and  still  of  "*®^^^  °^,, 
,  °        .  more  neauy 

right  ought  to  enter  into  the  dwelling-house;  and  because  the  with  your  per- 
plaintiff  had  injuriously  and  wrongfully  erected  and  placed  ^henece^ry^ 

the  said  wall  in  the  said  close,  so  as  to  obstruct  and  darken,  ^f^dder,  &c. 

,_  ,  f  1     .  til  t         •!     •       The  motive  for 

and  because  the  same  did  obstruct  and  darken,  the  said  win-  doing  this  is, 

dow,  and  hinder  and  prevent  the  light  and  air  frotri  comins  ^^.     should 
•  .«•  •*  8*^°  ^  more 

into  and  through  the  said  window,    the  defendant  entered  cheerful  view 

of  the  com- 
mon, and  pass- 
ing obiecls."  B.  repfied,  "  Yba  are  welcome  to  place  a  hdier  in  my  groundt:**  Held, 
that  this  did  not  aoiQuat  to  a  licence  Jby  JB.  to  X  to  open  mmndow  in  the  side  of  A.^s 
house ;  and  therefore  that  ji,  might  obstruct  the  window  by  an  erection  on  her  own  land. 
Whether  a  pato\  Hcehcfe  to  haVe  the  light  hrtd  at^  eoine  Unobstructed  from  A.*5  land 
to  a  window  to  be  opened  in  JJ.  s  hpus^,  which  adjoins  A,*s  land,  can  be  revoked  after 
the  window  has  been  opened,  guare. 

Whether  such  a  right  can  be  conveyed  by  parol  licence,  or  whether  it  is  an  ensemrnt 
which  lies  in  grant,  quare. 
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to  remove,  and  to  a  necessary  degree  knocked  down  the 
wall.     Replication  to  the  first  plea,  the  similiter ;  and  as  to 
V.  the  other  pleas,  de  injurisk. 

BLAiiCHAED.       rp^jg  ^^^j^^  ^^^  ^^j^j  y^^f^^^  AldersoH,  J.,  at  the  last 

summer  assizes  for  Hampshire,  when  the  following  facts 
appeared: — 

In  the  spring  of  the  year  1833,  the  plaintiff  and  the 
defendant  had  each  of  them  a  house  at  Highfield,  near 
Southampton ;  the  defendant,  at  that  time,  occupying  his, 
but  the  plaintiff  not  entering  <upon  the  occupation  of  her*s 
until  the  summer  of  that  year.  In  front  of  the  plaintiff's 
house  was  a  garden  or  pleasure  ground,  contiguous  to  whicli 
was  the  side  of  the  defendant's  house,  in  which  side  there 
had  hitherto  been  no  window.  In  the  month  of  ^pril  or 
May,  the  defendant's  wife  wrote  to  the  plaintiff  the  follow- 
ing letter : — 

**  My  dear  Madam, 

''  I  beg  to  apologize  for  trespassing  on  your  attention  just 
now  (a),  but  before  the  last  coat  of  paint  is  put  upon  the  side 
wall,  we  wish  to  place  a  window  in  it,  and  our  workmen  say 
that  it  can  be  finished  off  more  neatly  with  your  permission 
to  place  the  necessary  ladder,  &c.  The  motive  for  doing 
this  is,  that  I  should  gain  a  little  more  cheerful  view  of  the 
common,  and  passing  objects,  which  to  me  will  be  a  plea* 
sure,  being  so  much  a  prisoner  to  the  house,  from  my  still 
delicate  state  of  health,"  &c. 

To  which  the  plaintiff  returned  the  following  answer : 
*'  My  dear  Madam, 

**  A  particular  engagement  this  evening  prevents  my  say* 
ing  more  than  that  you  are  welcome  to  place  a  ladder  in  my 
grounds  near  your  house,  and  1  shall  be  obliged  to  you  if 
you  will  caution  the  workmen  to  be  careful  not  to  injure 
the  shrubs,''  &c. 

The  defendant  then  opened  a  window  in  the  side  wall  of 
his  house,  which  window  opened  a  view  -into  the  plaintiff '3 
garden  and  to  the  common  beyond. 

(a)  The  plaintiff  was  suffering  from  a  domestic  affliction. 
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The  plaiutiff  subsequenlly  wrote  to  the  defendant's  wife         1834. 


Blamchaiid. 


as  follows :  ST^ 

...  .        ,  Bridges 

**  I  think  It  right  to  be  candid  with  you  in  expressing  my  v. 

regret  that  a  window  has  been  opened  at  the  side  of  your 
house  just  immediately  overlooking  ray  premises  at  High- 
field  ;  it  cannot  be  otherwise  than  a  great  annoyance  to  me 
and  my  friends,  and  I  shall  leave  it  to  your  good  feelings  to 
judge  how  far  you  would  oblige  me  by  removing  it/'  Sec. 

On  February  23,  1833,  the  plaintiff  wrote  the  following 
letter  to  the  defendant's  wife  : — 
**  Madam, 
''  As  [  conceive  you  are  fully  aware  of  the  very  great 
annoyance  your  window  overlooking  my  lawn  is  to  me,  you 
will  not  be  surprised  when  I  inform  you  that  my  intention 
is  to  shut  it  out  this  spring ;  but  before  I  begin  any  plan,  I 
should  wish  to  hear  from  you  if  there  is  a  probability  of  your 
removing  it.     Mrs.  Ludlow  named  to  me  a  few  weeks  ago, 
that  you  had  told  her  you  considered  the  window  would  not 
be  required  after  your   new  drawing-room  was  finished. 
This  leads  me  to  hope  that  you  do  intend  to  remove  it.  Let 
me  appeal  to  your  good  feelings,  when  you  reflect  on  the 
unhappy  period  at  which  you  applied  to  me  for  permission 
to  place  a  ladder  in  my  grounds ;  when  my  mind  was  in  the 
utmost  state  of  excitement  from  the  very  severe  shock  it  bad 
received ;  being  also  quite  alone,  and  without  a  friend  to  ad^ 
vise  withy  and  even  without  knowing  exactly  the  situation  in 
which  your  window  would  be  placed,  I  unfortunately  com- 
plied with  your  request,  wishing  to  oblige  you,  without  con- 
sulting in  the  least  degree  my  own  comfort  and  retirement, 
which  latter,  I  must  say,  is  indispensable  to  my  happiness*" 
The  defendant  refusing  to  stop  up  the  window,  the  plain- 
tiff caused  a  wall  to  be  erected  along  the  side  of  the  de- 
fendant's house.    Through  this  wall  the  defendant  made  a 
hole  opposite  his  window ;  and  this  was  the  trespass  in  respect 
of  which  the  action  was  brought.    It  was  contended  for  the 
defendant  that  the  correspondence  produced  was  evidence  of 
a  licence  granted  by  the  plaintiff  to  the  defendant  to  open 
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1834.  the  window  in  question ;  but  the  learned  judge  being  of  a 
contrary  opinion,  directed  the  jury  to  find  for  tbe  plaintiff, 
(which  they  accordingly  did,  with  Is.  damages,)  and  gave  the 
Blai^cii&rd.  defendant  leave  to  move  for  a  nonsuit,  upon  the  question 
whether  the  letters  amounted  to  a  licence.  In  last  Mi- 
chaelmas term,  FoUett  obtained  a  rule  nisi  for  a  lionsuit^  or 
a  new  trial,  against  which 

Dampter,  atid  Smirke,  now  shewed  cause. 
First  point :  !•  The  question  whether  a  parol  licence  to  open   the 

Whether  let-  ^injo^  ^^8  granted  by  the  plaintiff  to  the  defendant,  arises 
to  a  parol  entirely  upon  the  two  first  letters  of  the  correspondence 
liind^?*'^"  between  the  parties ;  and  it  is  submitted  that,  even  sup- 
posing that  the  plaintiff,  in  her  reply  to  Mrs.  Blanchard^s 
first  letter^  had  said  in  express  terms,  '*  £  grant  you  all  that 
yon  request,*'  it  would  not  have  amounted  to  a  licence  to 
iHake  a  window,  Mrs.  Btanthard*s  request  was  to  place  a 
ladder  on  the  defendant's  ground, — not  to  tHake  a  window; 
and  the  plaintiff  in  her  reply  gave  no  more  than  was  asked 
from  her.  It  may  be  said  that  tbe  plaintiff  must  have 
known  with  what  view  the  defendant  requested  permission 
to  place  a  ladder ;  but  mere  knowledge  of  the  intention  is 
not  sufficient  to  make  a  concession  of  part,  amount  to  a 
concession  of  the  whole  of  that  which  the  party  intended 
to  do.  A  licence  should  be  in  clear,  plaiui  and  unambi- 
guous terms.  Suppose  the  defendant  had  asked  for  the 
loan  of  a  ladder  to  enable  her  more  conveniently  to  finish 
the  Window,  and  the  plaintiff  had  granted  the  request, — 
could  that  have  been  construed  into  a  licence  to  make  the 
window  i  Assuming,  however,  that  knowledge  df  the  de- 
fendant's intentions  would  make  the  plaintiff's  letter  operate 
as  a  licence  to  make  a  window,  there  is  not  in  this  case 
evidence  of  sufficient  knowledge  to  bring  it  within  the  rule. 
Where  was  the  window  to  be  placed?  and  of  what  size 
and  form  was  it  to  be  ?  There  is  nothing  to  shew  that  the 
plaintiff'  knew  these  particulars  of  the  defendant's  in- 
tentions ;  and  for  any  thing  that  appears,  she  might  haie 
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supposed  that  the  inrindow  was  intended  to  be  opened  in  a         i^i4. 
part  of  the  defendant's  house  where  it  would  not  be  an 
annoyance  to  her^  or  even  in  a  part  in  which  the  defendant  *«. 

was  entitled  to  place  it  wUhtntt  any  licence  from  the  de-  Sfci*eH4Ai>. 
fbtidant.  According  to  the  argument  on  the  other  side^ 
thi^  is  a  licence  to  break  out  a  window  of  any  size  or  shape, 
or  in  dny  part  of  the  defendant's  house.  When  this  rule 
i^as  moved  for,  considerable  emphasis  was  laid  upon  the 
pbriise  in  a  subsequent  letter,  "  I  unfortunately  complied 
with  jour  request."  This  letter  is  equivocal,  and  is  at  most 
nothing  more  than  the  plainttff*$  construction  of  that  docu- 
ttietit  which  the  Court  is  now  called  upon  to  construe. 

II.  Assuming  that  th0  letters  did  in  fact  amount  to  a  Second  point: 
licence,  that  licence  was  revocable  and  had  been  revoked,  ^ence  revoca- 
There  is  no  general  rule  that  a  licence  executed  is  not  hie. 
cDuntermandable,  Fetitiman  v.  Smith  {a).  Doe  v.  Wibon{b)i 

Rex  V.  Horndon  on  tht  Hill{c),  Bryan  v.  Whistkr{d). 
Licences  are  irrevocable  where  they  convey  n  certain  in* 
terest,  because  in  such  case  they  may  be  considered  as 
amounting  to  leases  or  grants,  Rtx  v.  Winter  (e).  So,  where 
the  skct  is  to  be  done  on  the  land  of  the  licensee  to  the 
tiuisance  of  the  licensor, — is  {Permanent  in  its  nature, — and 
woiild,  but  for  the  licence,  have  given  the  licensor  a  ground 
of  action  against  the  licensee.  Of  this  nature  ai-e  the 
6ases  of  T^w^er  v.  Brockioell  (f)^  Liggins  v.  Inge  (g),  and 
Mason  v.  Hill{h).  The  window  opened  by  the  defendant 
in  his  own  Wall>  although  it  bverlooked  tbb  plaintiff's 
groufnd^,  WAS  no  legal  nilisanise,  and  therefore  the  licence 
does  not  come  within  this  class  ^  cases. 

III.  The  licence,  to  be  valid,  should  have  been  by  deedi  third  point: 
fbl-  in  feffeel  if  i^  a  grant  of  an  easemni  over  the  land  of  J^a  noces- 
tb^  KdifeilSbr.    It  is  ndt  a  licence  to  the  defendant  to  oped  s^ry. 

(a)  4  East,  lOr.  (/)  8  East,  308. 

(6)  II  East,  38.  (^)  T  Bingh.  69i;   5  Moore  & 

(r)  4  Maidtt  &  Selvr.  562.  Payne,  713;  infr^  696. 

(J)  2  Mann.  &  Ryi.  318;  8          (A)  3  Bam.  &  Adol.  304,  upon 

Bara.  &  Cressw.  288.  the  first  argument ;  and  ante,  ii. 

(f)  3  Salk.  588.  747,  upon  the  second. 
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1834.        a  window  in  his  own  wail ;  for  that  he  might  well  do  without 
^  licence,  but  to  have  nfree  access  of  light  and  air  ^o  the  aper- 

V,  iMtefrom  the  plaintiff's  land.  The  proof  of  the  acquisition  of 

liLAiicnABD.  |.jgj,{g  iQ  ^  f,.gg  access  of  air  and  light,  and  to  a  free  access  of 
water,  over  the  soil  of  another,  is  the  same.  A  right  to  the  free 
access  of  water  from  another's  soil  lies  only  in  grant,  and  a 
grant  must  be  by  (&e£{;  Fentimany.  Smith{a)f  HewKns  ▼• 
Shippam(b),  Liggins  v.  Inge{c),  Wright  v.  Haward{d)p  Ma- 
son y,Hill{e),  Aldred*s  ca$e(f),  Barker  v.  Richardson  (g)^ 
Canham  v.  Fisk{h).     The  defendant  has  no  right  to  a  free 
access  of  light  over  the  plaintiff's  soil ;   for  the  effect  of 
such  a  right  must  be  to  limit  the  plaintiff's  enjoyment  of 
her  own  freehold,  inasmuch  as  she  would,  by  that  right  in 
her  neighbour,  be  precluded  from  erecting  anything  on  her 
own  land  which  would  operate  to  obstruct  the  free  access  of 
light  and  air  to  his  window.     Such  a  right,  therefore,  to  be 
acquired  by  another,  must  be  given  by  the  party  whose  na- 
tural right  is  limited  by  it,  and  being  an  easement  over 
another's  land,  as  it  has  been  called  in  many  of  the  cases,  can 
be  given  only  by  grant,  or  acquired  by  such  length  of  user 
as  will  raise  a  presumption  of  a  grant.    There  are  cases  in 
which  it  has  been  held,  that  a  person  licensed  by  parol  to 
do  an  act  which  limited  another's  enjoyment  of  his  soil, 
cannot  afterwards  be  treated  as  a  trespasser  \  Webb  v.  Pater^ 
noster{i\  Woods.  Lake{k),  Winter  v.  JBrockwell{l),  Li^rn 
V.  Inge.     But  that  is  the  utmost  extent  to  which  these 
cases  go.     Besides,  Wood  v.  Lake  has  been  much  doubted; 
and,  as  was  observed  in  Hewlins  v.  Shippam,  the  absence  of 
a  grant  was  not  in  that  case  made  the  ground  of  an  objec*- 
tion.    In  Winter  v.  BrockweU  the  licence  merely  amounted 
to  a  release  of  actions  for  a  nuisance  created  upon  the 
licensor's  own  soil.     In  Liggins  v.  Inge,  the  defendant,  by 

(fl)  4  East,  107,  (/)  9  Co.  58. 

(6)  7  Dowl.  &  Ryl.   783;  5         (g)  4  Barn.  &  Aki.  579. 
Barn.  &  Cres&w.  221.  (A)  2  Crompt.  &  Jerr.  128. 

(c)  Stqtrd,  695.  (i)    Palmer,  71. 

((/)  1  Sim.  &  Stew.  190.  {k)  Sayer,  3. 

(i)  Supra,  695.  (0  8  East,  308. 
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licence,  cut  down  his  own  bank,  and  made  a  weir  above  the         i8S4. 
plaintiff's  ancient  mill,  so  that  less  water  than  formerly      ^'^■n'^^ 
flowed  to  the  plaintiff's  mill ;  and  it  was  held  that  the  licen-  ^^ 

sor  could  not  sue  the  licensee  for  continuing  the  weir.  The  Blanchahd. 
opening  a  window  by  the  defendant  in  his  own  wall  is  not 
actionable;  therefore  no  licence  would  be  requisite  to  au- 
thorize that ;  and  therefore  these  cases  do  not  apply.  It 
may  be  objected  that  it  would  appear,  from  the  reasoning 
in  Liggins  v.  Inge,  that  the  plaintiff  in  this  case  may  be  said 
to  have  relinquished  her  right  to  the  surplus  flow  of  light 
and  air  to  the  defendant,  by  permitting  the  defendant  to 
open  this  window.  But  supposing  that  this  were  so,  the 
case  of  Liggins  v.  Inge  is  controlled  by  that  of  Mason  v. 
Hill;  and  it  may  be  answered  that  the  question  is  not  whe- 
ther the  plaintiff  has  relinquished  her  exclusive  right  to  the 
light  and  air,  for  that  she  never  possessed,  but  whether  she 
has  relinquished  her  right  to  erect  upon  her  own  land  that 
which  would  prevent  the  free  access  of  it  to  the  defendant*s 
window, — whether,  in  fact,  she  has  relinquished  her  right 
to  the  exclusive  enjoyment  of  her  own  freehold^  in  favour  of 
another.  \n  Thomas  v.  Sorrell(a)  it  is  said,  '^  A  dispensa- 
tion or  licence  probably  passeth  no  interest,  nor  alters  or 
transfers  property  in  any  thing,  but  only  makes  an  action 
lawful,  which  without  it  had  been  unlawful."  In  Moore  v. 
Rawson{b),  Littledale,  J.,  said,  that  the  right  to  insist  upon 
the  non-obstruction  and  non-interruption  of  light  and  air, 
arises  by  a  covenant  not  to  interrupt  the  free  use  of  the 
light  and  air.  Now  here  there  is  no  pretence  for  saying 
that  there  has  been  any  covenant.  When  a  party  has  ex- 
pressly agreed  by  parol  not  to  obstruct  a  window  to  be 
opened  by  another,  who  acts  upon  this  agreement,  a  Court 
of  Equity  will  entertain  the  case,  and  enforce  the  perform- 
ance of  the  agreement,  because  the  parties  have  no  remedy 
at  law.  Possibly  the  breach  of  such  an  agreement  by  the 
licensor  might  form  the  ground  of  an  action  at  law,  but  the 
agreement  could  give  no  indefeasible  right  to  the  free 
access  of  light  and  air. 

(a)  Vaogh.  351.  (6)  3  Barn.  &  Cressw.  339. 
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1864.  FoUett  and  Sewell,  contri.    The  defendant  mu^t  esta- 

blish two  propositions;  first,  that  the  plaintiff  did  consent! 
and  secondly^  that  that  consent  is  irrevocable* 
Plahcharp.  I,  Under  all  the  circumstances^  it  is  impossible  to  aay 
cond  pointr  ^^^^  ^^^  plaiutifF  was  not  aware  that  a  window  was  intended 
to  be  opened  on  that  side  of  the  defendant's  house  which 
adjoined  her  own  land*  She  knew  the  object  for  which  the 
window  was  opened*  <u^d  she  is  asked  to  allow  the  work* 
men  to  go  into  her  grounds  for  the  purpose  (as  she  ivuil 
hav^  understood)  of  opening  the  window.  From  the  plain* 
tiff's  subsequent  letters,  it  is  quite  plain  that  she  knew  that 
the  defendant's  object  in  asking  permission  to  place  a  ladder 
on  her  grounds  was.  that  a  window  might  be  opened  ; 
whiph  window,  when  opened,  would  overlook  those  grounds. 
There  really  can  be  no  doubt  but  that  the  plaintiff  gave  the 
defendant  a  licence  to  open  the  window. 
Hiird  point.  HI.  But  it  is  said  that  permission  to  open  a  wiqdow 
an)ounts  to  nothing,  as  any  ope  may  dp  that  in  his  own  house 
|i;tV/^uHicence  frpm  his  neighboiir;  and  that  such  permission 
might  be  rendered  nugatory  by  building  upon  the  land  of 
t|ie  licensor^  unless  there  be  a  grant  by  deed  of  the  right  to 
jiave  ^he  light  and  air  free  from  obstruction,  which  righ^ 
it  is  saidj  is  an  emmenf*  Such  a  right  i^  ^ot  an  ensemeai. 
Light  and  air  are  communis  juris,  in  which  no  one  has  any 
property,  and  which  therefore  no  one  can  grant.  A  person 
who  opens  a  window  takes  the  light  and  air  Hi^rU  occu- 
pantf  and  by  twenty  years'  enjoyment  acquires  a  right  to 
insist  upon  their  not  being  obstructed  by  any  building  on 
his  neighbour's  land.  A  right  to  be  acquired  \n  such  fi 
manlier  canppt  be  said  to  bo  sn  e(^sefne9it  on  the  land  pf 
another.  The  judgpieqts  of  liUtledaht  «F*  in  Jlfppre  v. 
Rqwsq^,  and  of  Tiudal,  C.  J.  in  JLiggins  v.  iwge,  both  sup- 
port this  definition  of  the  nature  of  this  right*  Allusion 
has  been  made  to  the  wqrd  "  covenant*^  used  by  Mr- 
Justice  Liitkdak  in  Afoore  v.  Rawson*  ILittledakt  J.  I 
did  not  mean  that  any  parol  agreenient  was  sufficient.  I  used 
the  word  '^  covenant"  as  meaning  in  effect  the  saipe  thing  as 
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'^  graiit/'    A  covenant  not  to  obstruct  the  light  and  air  is  in        1934. 

effect  the  same  thing  as  a  grant.     But  1  thought  that,  tech-      ^^^^"^ 

nically  speaking,  *'  grant*'  was  not  the  correct  expression  ,,. 

in  such  a  case.]     The  question  is,  whether  the  consent   BtAvcHAao. 

should  be  by  deed.    The  distinction  is  this : — where  {  conr 

sent  to  the  doing  of  an  act  upon  my  land  irrevocably,  a 

de^d  is  necessary;  but  where  the  act  is  to  be  done  upon 

the  land  qfth  party  to  whom  tlie  consent  is  given,  a  licencf^ 

by  parol  is  sufficient,  for  in  such  case  uo  easeinent  upon 

the  land  of  the  consentof  is  conveyed.    This  distinction  is 

laid  down  in  the  yery  elaborate  Judgment  of  this  Court  in 

HewHns  y*  Shippafn*    In  Liggim  v.  Jnge  the  same  disr 

tinction  was  taken,  and  Tindal,  C,  J.,  after  using  many 

arguments,  which  are  in  favour  of  the  defendant's  claim, 

puts  this  case: — Supppse  A.  authorises  i3,  by  express 

licence  to  build  a  house  on  iJ.'s  own  land,  close  adjoining 

to  the  windows  of  A 'a  house,  so  as  to  intercept  part  of  thp 

light,  could  he  afterwards  cpmpel   B,  to  pull  the  housp 

down  again,  simply  by  giving  notice  that  he  countermanded 

the  licence?    The  same  reason  which  would   prevept  a 

party  from  bringiftg  an  action  for,  or  abating  as  a  nuisance, 

that  which  had  been  erected  with  his  consent,  must  also 

prevent  his  rendering  it  nugatory  by  building  before  it. 

Mason  v.  Hill  has  been  referred  tp  as  in  some  degree 

shaking  the  authority  of  this  case,  but  so  far  is  that  from 

being  the  case,  that  on  the  contrary  it  conjirms  it.     Doe  v* 

Pye{a),  Neale  v.  Parkin  {b),  and  Doe  v.  Allen  {c),  shew 

that  the  consent  pf  a  party  to  the  doing  of  an  act,  to  wliich 

he  was  entitled  to  object,  may  be  presumed  from  the  mere 

fact  of  his  knowing  what  was  going  forwards,  and  making 

no  objection. 

IV.  Where  a  licence,  revocable  at  first,  has  been  acted  Fourth  point: 

upon  and  expense  incurred,  it  is  no  longer  liable  to  ba  re*  ^'P^ns^ 

incurred. 
voked,  unless  where  the  act  is  to  be  done  upon  the  land  of 

the  consentor,  and  the  consent  is  not  by  deed. 

(a)  1  £ap.  N.  P.  C.  363.  (c)  3  Taant.  78. 

lb)  Ibid.  9S8. 
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1834.  Lord  Den  MAN,  C.  J. — This  case  has  been  argued  with 

J^^  very  great  research,  but  it  is  not  necessary  to  enter  into  the 

«.  questions  whether  the  licence  should  have  been  by  deed,  or 

Blancharo.  ^-hether  it  was  revocable,  as  we  think  that  in  pohti  of  fact 
no  consent  was  given,  so  as  to  authorize  the  pulling  down 
of  the  wall  by  the  defendant.  The  consent  ought  to  be 
distinctly  and  clearly  expressed.  None  such  was  here 
given.  As  this  was  taken  by  common  consent  to  be  a 
question  on  the  construction  of  these  letters,  for  the  judge 
at  the  trial,  we  must  dispose  of  the  case  on  the  question 
reserved.  The  first  of  the  letters  is  as  follows,  (here  his 
lordship  read  Mrs.  Blanchard's  first  letter).  This  letter 
certainly  does  not  imply  that  any  licence  to  open  the  win- 
dow had  been  previously  given,  nor  does  it  appear  to  ask 
consent  to  any  thing  beyond  the  placing  of  a  ladder  on  the 
plaintiff's  grounds.  It  may  be  very  true,  that  if  the  plain- 
tiff had  cautiously  considered  every  word  of  this  letter,  she 
might  have  discovered  an  intention  to  make  a  window. 
But  there  is  nothing  to  shew  that  the  intention  did  appear 
to  her.  The  extent  of  the  request,  in  terms,  is  to  place  a 
ladder  on  the  plaintiflf's  ground,  and  her  answer  was  merely 
a  permission  to  do  so.  There  is  not  in  this  correspond- 
ence, any  such  particular  consent  to  the  act  of  opening  the 
window,  as  I  think  is  required.  There  is  another  letter, 
which  was  written  by  the  plaintiff  at  a  subsequent  period, 
from  which  it  is  argued  the  necessary  covenant  may  be 
imported.  I  think  that  it  can  not.  That  which  occurred 
subsequently  to  the  transaction  itself,  is  in  my  opinion 
wholly  immaterial. 

I  would  observe  that  there  is  some  doubt  as  to  the  suffi- 
ciency of  the  pleadings  (a). 

LiTTLEDALE,  J.-*It  is  referred  to  us  to  determine  the 
question  of  law  upon  the  construction  of  these  letters,  and 
it  appears  to  us  that  these  letters  do  not  import  a  licence. 
All  that  was  asked  in  the  first  letter,  was  permission  to 

(a)  Upon  special  demurrer  it  third  plea  should  have  sbewn  in 
might  ha?e  been  objected  that  the      what  manner  the  right  arose. 


Bridges 
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place  a  ladder.  It  is  possible  that  Miss  Bridges  did  not 
know  her  legal  rights^  although  perhaps  she  ought  to  have 
known  them.  However  that  may  be,  Mrs.  Blanchard  did 
not  ash  for  more  than  permission  to  place  a  ladder,  and  to  Blanchard, 
that  only  was  consent  given.  From  the  first  two  letters  no 
licence  can  be  inferred.  Then  it  is  said  that  the  subse- 
quent letter  shews  that  she  really  had  originally  given  con- 
sent to  Mrs.  Blanchard's  having  the  air  and  light  to  come 
in  at  the  window.  I  do  not  think  that  she  at  all  admits 
that  she  had  granted  such  a  permission.  She  admits  that 
she  had  '^  unfortunately  complied  with  Mrs.  Blanchard^s 
request i^  but  that  request  was  merely  to  place  a  ladder. 
It  appears  to  me  that  the  whole  question  rests  on  the  first 
two  letters. 

It  is  not  necessary  for  us  to  discuss  the  other  points 
which  have  been  raised. 

Taunton,  J. — ^There  is  no  necessity  to  enter  upon  the  dis- 
cussion of  the  general  nature  of  easements,  licences,  grants, 
or  revocations  of  licences,  or  of  those  things  which  must  be 
given  by  parol  licence,  and  those  which  lie  in  grant, — which 
has  been  argued  at  such  length  and  with  such  a  prodigious 
number  of  cases.  The  only  question  is,  whether  there  was 
a  licence;  and  that  question  depends  on  the  first  two  letters 
of  the  correspondence;  and  I  am  clearly  of  opinion  that 
no  licence  or  assent  to  make  a  window  was  conveyed  by 
the  letter  of  the  plaintiff.  The  letter  says,  **  our  workmen 
say  that  it  (the  window)  can  be  finished  more  neatly  with 
your  permission  to  place  a  ladder."  And  the  motive  is  cer- 
tainly stated  in  the  letter  to  be,  that  Mrs.  Blanchard  may 
obtain  a  more  cheerful  view ;  so  that  it  certainly  implied  that 
it  was  intended  to  open  a  window ;  but  still  the  only  request 
is,  that  the  plaintiff  should  assent  to  the  ladder*s  being  placed 
upon  her  land.  The  answer  is, ''  you  are  welcome  to  place 
a  ladder  in  my  grounds."  Both  the  request  and  the  assent 
were  to  place  a  ladder.  The  circumstance  of  the  defendant's 
having  the  ulterior  object  of  obtaining  a  prospect  by  open- 
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iog  a  viDdow,  cannot  be  considered  as  openuiog  to  make 
the  plaintiff's  letter  amount  to  a  consent  to  the  making  of 
the  window.  The  plaintiff  could  not  be  pppriaed  of  the 
length,  the  breadth,  the  width,  or  the  precise  sitnation  of 
the  window.  She  might  have  serious  objectiooa  to  a  win* 
dow  of  one  size  and  in  one  place,  and  not  to  one  of  another 
size  or  in  another  situation.  AM  that  appears  by  the  letter 
is,  that  it  was  intended  to  open  a  window  on  that  aide  of 
the  defendant's  house  which  adjoins  the  groandsy  and  that 
it  was  to  look  upon  the  common.  It  does  not  at  all  appear 
that  the  plaintiff  was  apprised  of  the  particulars.  The 
subsequent  letter  does  not  shew  that  the  plaintiff  had  given 
permission  to  open  the  window,  or  that  she  knew  the  par- 
ticulars respecting  the  window  intended  to  be  opened. 

It  is  not  necessary  to  consider  whether  the  subsequent 
letter  amounted  to  a  countermand.  I  am  disposed,  how- 
ever, upon  the  authority  of  the  case  of  Liggins  v.  If^e{d% 
to  think  that  if  the  licence  had  been  granted,  that  which 
toQk  place  between  these  parties  could  wU  have  operated 
as  a  countermatid. 


W11.UAMS,  Jt — I  am  also  of  the  same  opinion;  and  I 
think  it  perfectly  clear  that  the  letters  contain  no  licence  for 
the  making  of  the  window  in  question* 

Rule  discharged. 


(a)  Stqn'i. 
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1834. 

Collins  v.  Cabnegie. 

Case  for  words.    The  first  foul*  counts,  after  an  induce-  ^  person 

nent  stating  that  the  plaintiff  was  a  physician  and  exercised  tor  of  Medi* 

the  profession  of  a  physician  at  Wimbome,  Dorsetshire. —  S*°®  ^J  ^ . 
■^  •^  •'  '  '       Scotch  univer- 

chaf|(ed  the  words  to  have  been  spoken  of  and  concerning  sity  cannot 
the  plaintiff  in  his  profession  of  a  physician,  and  of  and  JJ^^gfclirin 
concerning  the  plaintiff  as  not  being  a  physician,  nor  legally  England,  un- 
entitled to  exercise  or  practise  physic  in  England,  and  of  b^theoJuege 
and  concerning  the  plaintiff  as  being  guilty  of  imposture  ®^  Pliysicians. 
by  exercising  and  practising  physic,  and  being*  from  his  where  the  de- 
character  and  conduct,  unfit  to  be  employed,  trusted,  or  g*?®  "granted 

*^    ^     *  *  without  resi- 

consulted  m  his  said  profession.     The  words,  as  laid  in  these  dence. 

several  counts,  contained  a  denial  of  the  plaintiff's  being  ofl?andCT  ^°" 

entitled  to  practise  as  a  physician  (a).  for  words 

The  fifth  count  alleged,  that  the  plaintiff  was  a  physician,  pfl^in^ff^as  a^ 

ofid  surgeon  and  man-midwife,  and  had  used  and  exercised  physician,  im- 

•  *.      •  11  II  1    1  •  •  •       1  porting  a  de- 

such  professions,  and  charged  the  words  laid  in  that  count  nial  that  the 

to  have  been  spoken  of  the  plaintiff  in  his  professions  of  a  pl"n'»ffw^u'y 
■^  *^    ,      .  •^  qualified  to 

physician,  surgeon,  and  man-midwife.  practise  as  a 

The  sixth  count  charged  the  words  laid  in  that  count  to  pi2n\Tff  miist^ 

have  been  spoken  of  the  plaintiff  in  his  profession  of  a  man^  under  the  ge- 

midwife.     Plea:  Not  guilty.  prove  \he  in- 

ducement in 
At  the  trial  before  Alderson,  J.,  at  the  last  Dorsetshire  t^e  declara- 

summer  assizes,  the  words  laid  were  proved,  and  were  admit-  th^'t'the^aln 
ted  to  be  actionable,  supposing  them  to  have  been  spoken  of  tiff  had  exer- 

(a)   The  words,    as   laid  and      have  inquired  at  the  different  col-  ^^  ^  phvsi- 
proved,  were  to  this  effect :  '^  Jo-     leges :  he  is  a  quack,  an  impostor,  cian,and  shew 
seph  Collins  is  no  Doctor,  for  I      a  whoremonger,  and  a  drunkard.''  not  only  that 

he  practised  as 
a  physician,  but  also  that  he  practised  UarfuUy. 

A  person,  being  nreviously  a  stranger  to  the  place,  goes  to  a  town  which  is  the  seat 
of  a  university,  and  is  told  that  a  certain  building  is  the  college,  that  a  certain  person 
whom  he  sees  in  it  is  the  librarian,  and  this  person  shews  him  a  seal  in  his  custody, 
which  he  states  to  be  the  seal  of  the  university,  and  produces  a  book  which  he  states 
to  be  the  Book  of  Acts  (statute  book)  of  the  university,  and  such  person  compares 
such  seal  with  the  seal  upon  a  diploma,  the  genuineness  of  which  is  in  question,  and 
makes  a  copy  (which  is  auly  examined)  from  such  Book  of  Acts  of  an  entry  of  an  act 
conferring  tne  degree  of  M.U. :  Held,  that  the  diploma  isi  ufhcienily  authenticated, 
and  the  act  conferring  the  degree  properly  proved. 

3c« 
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the  plaintiff  in  the  several  professions  of  physician,  sargeon 
and  man-midwife.     Upon  the  first  five  counts,  the  struggle 
was  as  to  the  sufficiency  of  the  proof  of  the  plaintiff's 
possessing  the  character  of  a  physician  qualified  to  practise 
as  such  in  England.    The  evidence  given  by  the  plaintiff 
in  support  of  the  allegation  in  the  declaration  of  his  being 
a  physician,  was  as  follows : — He  had  been  for  some  years 
in  practice  as  a  physician  at  Wimbome,  though  be  also 
acted  as  an  apothecary  in  dispensing  medicines.  In  addition 
to  the  evidence  of  acting  as  a  physician,  the  plaintiff*  pro- 
duced an  instrument  purporting  to  be  a  diploma  from  the 
University  of  St.  Andrew's,  Scotland ;  and  in  order  to  prove 
the  authenticity  of  such  diploma  he  called  a  witness,  who 
stated,  that  he  had  lately  been  to  St.  Andrew's,  taking  with 
him  the  diploma,  where  he  had  seen  three  of  the  professors 
of  the  university,  (one  of  them  being  the  librarian,)  who  had 
acknowledged  that  certain  of  the  signatures  to  the  diploma 
were  their  genuine  signatures;   that  the  librarian  shewed 
him  the  university  seal,  which  corresponded  exactly  with  the 
impression  on  the  diploma;  and  that  he  had  shewn  him  the 
Book  of  Acts  of  the  University,  from  which  the  witness 
made  a  copy  (which  was  duly  examined  there)  of  an  entry 
of  an  act  conferring  the  degree  of  Dr.  of  Medicine  on  the 
plaintiff.     It  appeared  on  the  cross-examination  of  this  wit- 
ness, that  he  had  not  known  the  university  of  St.  Andrew's 
until  he  went  to  it  for  the  purpose  of  obtaining  the  above 
evidence,  that  he  had  not  been  previously  acquainted  with 
the  librarian  or  the  other  professors,   that  he  had  never 
before  seen  the  seal  or  the  Book  of  Acts;  and  that  his 
belief  that  the  place  which  he  had  visited  was  the  university 
of  St.  Andrew's,  that  the  persons  whom  he  had  seen  were 
the  librarian  and  professors  of  the  university,  that  the  seal 
was  the  university  seal,  and  that  the  book  from  which  he 
had  copied  the  entry  was  the  Book  of  Acts  of  the  university, 
was  founded  entirely  upon  information  received  on  that 
occasion  from  various  persons.  The  plaintiff,  it  appeared, had 
never  resided  in  the  university,  or  gone  through  any  course  of 
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study  there;  and  he  had  not  been  licensed  by  the  College         1834. 
of  Physicians.    The  defendant  objected,  that  the  evidence 
of  the  plaintiff's  having  acted  as  a  physician  was  insufficient' 
to.  support  the  counts  ;  that  the  evidence  given  as  to  the     ^a*^^^"* 
authenticity  of  the  diploma  was  insufficient,  as  being  founded 
upon  hearsay  only;  and  that  supposing  the  evidence  of  the 
authenticity  of  the  diploma  to  have  been  sufficient,  the  pos- 
session of  a  diploma  from  a  Scotch  university  did  not  entitle 
the  plaintiff  to  practise  as  a  physician  in  England.     Under- 
the  sixth  count  evidence  was  given  of  the  plaintiff's  having 
acted  as  a  man-midwife.     The  learned  judge  told  the  jury 
that  he  thought  the  evidence  of  the  plaintiff's  having  acted 
as  a  physician  was  sufficient  prim&  facie  evidence  of  his 
possessing  that  character,    and  of  his  having  been  duly 
licensed  to  practise  as  such  in  England,  if  such  licence 
were  necessary,  but  he  left  this  evidence  to  the  jury  in  con- 
junction with  the  diploma,  and  the  copy  of  the  entry  in  the 
Book  of  Acts,  the  authenticity  of  which  he  considered  to 
have  been  established,  and  which,  he  told  them,  (hsesitanter,)  • 
authorized  the  party  to  whom  it  was  granted,  to  practise  as 
a  physician  in  England,  without  a  licence  from  the  College 
of  Physicians.     His  lordship  also  directed  the  jury,  that 
evidence  of  the  plaintiff's  having  acted  as  a  man-midwife, 
was  sufficient  to  authorize  them  to  give  a  verdict  on  the 
sixth  count ;  and  he  requested  them,  if  they  thought  that 
the  plaintiff  had  sustained  damages  in  both  professions  by 
reason  of  the  slander,  to  separate  the  damages  sustained  in 
the  two  capacities.    The  jury  found  for  the  plaintiff,  and 
assessed  the  damages  separately,  those  found  upon  the  sixth 
count  being  10/.    In  last  Michaelmas  term  Cokridge,  Serjt., 
pursuant  to  leave  reserved  to  him  at  the  trial,  moved  for  a 
rule  to  shew  cause  why  the  damages  should  not  be  reduced 
to  lOL,  by  entering  A  verdict  for.the  plaintiff  on  the  last  count 
only,  and  for  the  defendant  upon  the  other  issues. 

First  point: 

Barstow  now  shewed  cause.     The  evidence  of  the  plain-  ^V*»«^^»«/  «vj- 
.^,    ,       .  -  ......  aence  of  acting 

tiff  s  havmg  acted  as  a  physician,  is  prima  facie  evidence  of  ns  n  physician 

sufficient. 
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1834.  right  to  do  so.  It  lay,  therefore*  on  the  defeodasts  lo 
shew  by  evidence,  that  the  plamtiflfs  did  act  legaUj  posMSi 
that  character*  The  decfauralioo  proceeds  simpljr  on  the 
CAEx«ut»  f^x  of  the  defendant's  havmg  practised  as  a  phjaiciui. 
[Lord  Dwman,  C.  J.  Ytm  set  np  the  Scotch  diploan.] 
The  plaintiff  unnecessarilj  gave  evidence  of  it.  Lad  Siarkk 
on  Slancfer(a)  it  is  said,  that  where  a  jdakstiff  aivcsa  gene- 
rally that  he  filled  any  particolar  sitnatton  or  office^  in  which 
he  has  been  calumniated,  or  that  he  exercised  any  pnrtenkr 
ptofessioo  or  business,  k  is  sufficient  ^  give  general  evi- 
dence of  his  having  acted  in  that  office  or  situation^  or  of  hb 
havbg  exercised  that  particular  profession  and  carried  on 
that  trade  or  business ;  and  then  the  author  puts  the  case  of 
a  declaration  for  slander,  alleging  that  the  plaintiff  was  a 
fimgiiirate  or  peace  qficer,  for  which  he  cites  the  cpimiem  ef 
Bmller,  J^  m  Benymtm  v.  Wise(h)\  and  that  of  n  deck- 
ration  alleging  that  the  plaintiff  waa  an  aitorne^  of  such  a 
Court,  for  which  he  cites  the  one  of  Berrymau  r.  Vfim. 
Afterwards  it  is  added,  that  it  has  been  doubted,  whether, 
under  an  allegatioD  that  the  plMntiff  was  at  the  time  of  dw 
alleged  siand^  a  physician,  it  was  necessary  to  prodacf  a 
dipkNUA*  and  the  Judges  of  the  Court  of  C.  B.  were,  hi  die 
case  of  Smith  v.  Taylor  {cj^  equally  divided  upon  tbisqueslisa. 
[Lord  DeMmm,  C.  J.  In  PUkford  r.  Guieh,  cor.  AtOerJ^ 
at  the  Dorchester  summer  assises,  17B79  which  was  sa 
action  for  calling  the  plaintiff  a  quack,  that  learned  judge 
held,  that  the  diploma  ought  to  be  prodnccd,  altboagh  the 
allegation  in  the  declaration,  as  to  the  profession  oi  the  plain* 
tiff,  was  only  that  the  plaintiff  had  uaed  and  exercised  the 
profession  of  a  physician.  Here,  however^  the  two  kinds  of 
evidence,  namely,  that  ot  the  dipfeaM  and  of  the  pracliBiag, 
were  left  together  to  the  jniy.  It  maj  be,  that  they  weie 
satisfied  with  die  diploaM  and  did  not  consider  the  psaetisaigy 
therefore  we  cannot  know  whether  that  was  suflkieady 
proved.] 

(a)  Page  2.  (c)  1  N.  R.  196. 

(6)  4  T.  R.  $60. 
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The  diplcmia  itself,  it  is  sobmitted^  is  sufficient.    Moises        1834. 
V.  ThcfnUm  went  off  entirely  upon  the  ground  that  there      cT^'^**'*^ 
was  no  sofiicient  e? idence  of  the  authenticity  of  a  diploma  v. 

of  St*  Andrew's.    If  a  Scotch  diploma  was  useless,  why    C^^^^^i^' 
did  the  Cooft  enter  so  much  at  length  into  the  qofestion  as  ^aHfic^on^' 
to  the  6f  idence  of  its  authenticity  i     Their  impressions  to  practise  as 
elesriy  must  hove  been,  that  the  diploma,  if  proved,  was  EnvlaoT  by 
sttficient^    In  Smith  v.  Tmhr(a),  Sir  Jas.  Mamjield,  C.  J.,  virtue  of  a 
•^    ^    •  !_  .  -  t.  «       .     ^    .     ._       /  .    Scotch  di- 

sara^  **  since  the  onion  with  Scotland/  it  has  been  consi-'  pioma. 

deredf  tboagh  I  do  not  exactly  know  upon  what  gromid, 
thai  a  degvee  conferred  by  a  Scotch  oniversity  is  of  the  same 
effeel  as  a  degree  conferred  by  tbe  universities  of  Oxford 
or  Cambridgie;''  and  then  pfoceeds  in  a  manner  that  shows 
that  he  oonsidared  tbart  the  general  understanding  ought 
aot  io  be  disturbed.  The  other  judges,  two  of  whom 
differed  from  Sit  Josr  Manifieid  upon  the  point,  as  to  whe- 
ibet;  under  tbe  declaration  in  that  case,  it  was  necessary  to 
give  any  direct  evidence  of  tbe  plaintiff's  being  a  physician, 
appear  to  have  agreed  with  him  upon  tbe  question  as  to 
Ae  aaffieieacy  of  a  Scotch  diploma.  JiooAe,  J.,  clearly 
tboaght  that  there  was  no  difference  in  this  respect  between 
Eaglisb  and  Scotek  aniversities^  In  no  case  has  the  Ccrilege 
of  Pbysicians^  siaee  the  union  of  England  and  Scothmd, 
taken  any  proceedings  against  persons  for  practising  in  Eng- 
kind  as  pbynciam  with  Scotch  diploasas^ 

With  regard  to  the  evidence  of  the  aathenticity  of  the  Third  point: 
dipiama»  it  is  sabuMtted  that  it  was  abundantly  sufficient,  authenticity  of 
It  goea  much  farther  tban  the  evidence  given  in  Mahes  v.  diploma. 
Thomimib}. 

Cokriigif  Ser^.,  eoalsJi«r  The  second  poiiit  is  tbe  most  Second  point. 
MMeiial  \.  and  bare  the  qneetion  tarns  eatirely  upon  the 
a€i9  of  parlktmmi  relating  to  ibe  snb|eet  These  are,  S 
jEEui^  Sp  c«  1),  soetioaji  1  and  3^  and  14  fc  15  Hen.  8,  c^  5, 
section  3.  In  the  act  of  14  &  15  Hen.  8,  which  particu- 
larly relates  to  physicians  practising  out  of  London,  the  only 
persons  exempted  from  examination  are,  Oraduaies  of  Ox* 

(s)  1  N.  R.  196.  (6)  8  T.  R.  303. 
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1834.       ford  and  Cambridge,  who  have  accomplished  all  thui^  for 
"^"^^      their  form  witliout  any  grace.      Yet  at  the  time,  as  history 
V.  testifies,  a  large  majority  of  the  physicians  were  men  eda- 

Caaiibqi£.     cated  at  colleges  on  the  continent,  as  Padua,  Bologna,  and 
Leyden  (a).     With  regard  to  the  observation,  that  there  is 
no  case  in  which  the  College  of  Physicians  have  brought  an 
action  against  a  person  practising  as  a  physician  in  England 
with  a  Scotch  diploma^  and  without  a  licence  from  the  Col- 
lege of  Physicians,  it  is  to  be  remembered,  that  the  power 
of  the  college  to  bring  actions  only  exists  in  the  case  of 
persons  practising  without  a  licence  within  London  or  a 
precinct  of  seven  miles  around  it ;  College  ofPhysidansY* 
Levett{b)f  College  of  Physicians  v.  Dr.  West^c).     The 
only  question  that  can  arise  is,  whether  the  act  of  Union  (d) 
contains  any  article  by  which  the  exception  in  14  &  15 
Hen.  8,  in  favour  of  graduates  of  the  universities  of  Oxford 
and  Cambridge  is  extended  to  the  Scotch  universities ;  and 
it  is  confidently  submitted,  that  nothing  in  that  act  can 
have  the  effect  contended  for.    The  only  part  which  relates 
to  the  Scotch  universities,  is  article  25,  embodying  an  act 
of  the  parliament  of  Scotland,  ^'  For  securing  the  Protestant 
Religion  and  Presbyterian  Church  Government,  within  the 
Kingdom  of  Scotland ;"  and  all  that  is  there  said  is,  (sect.  3,) 
'^  that  the  universities  and  colleges  of  St.  Andrew,  Glasgow, 
Aberdeen,  and  Edinburgh,  as  then  established  by  law,  should 
continue  within  that  kingdom  for  ever.''    The  object  of  this 
clause  was  evidently  their  preservation  as  places  of  education 
for  the  established  church,  not  the  extension  of  their  privi* 
leges  into  England,  or  the  extending  to  them  the  privileges 
of  the  English  universities.  This  question  has  not  often  come 
under  discussion.    That  which  is  said  by  Sir  Jos.  Mansfield 
in  Smith  v.  Taylor  is  not  of  much  weight,  for  he  merely 
speaks  of  the  common  understanding,  the  ground  of  which, 
he  says,  he  does  not  know;  and  he  admits  that  he  finds 

(a)  Qu.  Louvain,    The  founda-  (6)  1  Lord  Rnym.  472. 

tion  of  the  university  of  Leyden  is  (c)  lOMod.353;  tft/rd,7i]|712. 

celebrated  us  having  taken  place  (d)  5  Anne,  c*  8. 
on  the  8lh  February,  1575. 
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nothing  upou  the  subject  in  the  act  of  Union.      He  can-        1834. 
not  be  said  to  have  been  followed  by  any  other  judge.      ^T^^^"^ 

•  •  rr  It  i^OLLINS 

The  exemption  m  14  &  15  Hen.  S,  extends  only  to  gra-  v. 

duates  of  Oxford  and  Cambridge  who  have  accomplished  C^»"*^o"« 
all  things  for  their  form  without  any  grace ;  therefore^  sup-  * 
posing  the  Scotch  universities  to  be  by  the  operation  of  the 
act  of  Union  virtually  included  in  the  clause,  still  the  gra- 
duates of  these  universities  would  not  be  exempted,  unless 
they  had  accomplished  all  things  for  their  form  without  any 
grace,  which  was  not  the  case  here.  In  Jones  v.  Smart  (a) 
the  question  did  receive  something  like  a  decision,  although 
it  arose  as  a  question  upon  the  game  laws.  JErskine 
argued,  that  a  doctor  of  physic,  who  had  taken  his  degree 
at  either  of  the  English  universities,  was  a  person  qualified 
to  kill  game,  and  that  a  Scotch  diploma  conferred  the  same 
privileges ;  and,  as  to  the  latter  pointy  he  argued  upon  the 
fourth  article  of  Union,  which  says,  that  there  shall  be  com- 
munication of  all  rights,  except  where  it  is  expressly  agreed 
on  to  the  contrary.  Lord  Mansfield,  upon  the  close  of  the 
argument^  said,  he  had  no  doubt  that  all  privileges  granted 
by  the  statutes  to  the  universities  were  confined  to  our  own, 
and  did  not  extend  to  Scotland  or  other  countries.  And 
the  Court,  having  taken  time  to  consider,  Lord  Mansfield 
and  the  other  judges  delivered  their  opinions  seriatim,  and 
the  former  opinion  of  Lord  Mansfield  was  confirmed^ 
[Taunton,  J.  Suppose  a  party  to  be  a  physician,  and  not 
licensed,  and  to  practise,  what  is  the  penalty  ?]  There  is 
none;  but  it  is  against  law,  being  forbidden  by  14  &  15 
Hen*  8.  [Taunton,  J.  I  do  not  see  at  present  why  it  should 
be  requisite  to  prove,  not  only  that  the  plaintiff  is  a  doctoi* 
duly  created,  but  also  that  he  is  a  physician  duly  licensed.] 
The  jury  have  found  damages  for  injury  to  his  practice— » 
but  he  cannot  be  entitled  to  claim  damages  for  injuring  his 
practice,  that  practice  being  itself  illegal.  Although  no 
action  will  lie  for  a  specific  penalty  against  a  foreign  phy- 
8icJan>  who  practises  in  England  without  being  duly  licensedi 
(a)  1  T.  R.  46. 


Cabiiboib. 

Second  point. 
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l8B4b        yet,  BB  it  is  fofbiddea  by  law,  an  indictiBeDt  will  lie  for  tke 
CoLUBf     ^'^'^  ^  ^^  l<^«    I'  ^l>®  probibitioD  were  not  cnforcerf, 
v,  tbe  proviso  in  ftfow  of  tbe  tinivertitios  of  Eoglaiid  wo«M 

benngatory* 

Ab  to  the  ovidcQoe  of  the  difdoaie.  It  reseBsUee  the 
eMetKstgk^ftn'mMai$isv^TJi0rnUm{ay  It  is  dl  bottoned 
Third  point.  Oil  hemnay*  A  trtrBnger  goes  to  a  place  wbkfa  he  w  tM  ia 
St  Andrew's*  One  persott  telb  iim  s  perticiibr  buflding 
is  the  college,  another,  that  $m  individnal  ia  tbe  librariaB, 
and  Boon*  [lAokdmle^i*  May  yoi^noiaay  theaaaie  of  a 
person  who  enanuoea  a  recordf    It  is  iwry  neaily  the  saae 

Lord  Dbnman,  C.  J. — We  have  no  donbt  that  a  plain- 
tiff complaining  that  be  has  been  slandered  in  his  profesMon 
by  a  defendant,  who,  as  his  words  shew,  denies  that  the 
pkintiff  lawfully  belongs  to  that  profession,  mast  prove 
that  he  exercises  the  profession,  and  that  be  doea  so  ImKh 
fully.  I  thinks  therefore^  that  tbe  evidence  as  to  the  di- 
ploma was  necessary.  The  evidence  that  was  given  I  think 
sufficient  If  it  were  not,  scarcely  any  thing  could  be 
capable  of  proof.  Whether  a  Scotch  difrfoma,  without  a 
licence  from  the  college  of  physicians^  does  or  does  not 
authorize  a  party  to  practise  as  a  physician  in  England^  ia  a 
question  which  we  think  too  important  to  decido  wilhont 

more  consideration* 

Cut.  adv.  vult* 

On  a  subsequent  day>  the  judgment  ot  the  Court  vNia 
delivered  by 

LordDBNMANyC.  J.~The  ^eacioR  on  which  ise  defe^- 
red  owr  jndgmewt  in-  this  ease^-^wheiher  n  Doctor  of  Medi^ 
cine,  by  virtue  of  a  diplonm  gieen  bj'  oScotdi  aaHverBity, 
can  lawfully  practise  m,  Eoglani  btyoiii  aasen  aailca  fima 
London  witbont  a  licence  from  the  College  of  Physicians, 
appears  to  bo  decided  by  a  carefal  perusal  of  14  fc  13 

(o)  Supri,  707. 
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Hen.  B,  c.  6,  which  confirms  that  bcK^y's  charter  of  iocor-        id54. 
poration.     It  setff  forth  verbatim  the  Latm  charter,  oive  of 
the  promions  of  which  19,  ''  qaod  nemo  in  dietd  civitate, 
ant  per  7  milliaria  in  cirenha  ejusdem,  exereeat  dicfam 
facultatem,  nisi  ad  hoe  per  dictum  prsKsidentem  et  comnra* 
mtatem  adnrissus  sit,  sah  pisfia*  G.  sofidomm  pro  qnoiibet 
mense.'^    But  the  ibird  seetioii,  redthig  ^  that  in  diocesee 
out  of  LeedoD  it  is  not  Kght  {a}  to  find  alwaj^s  flien  able 
sofficient  to  MiaoiiBe  (afler  the  statnte)^  soch  as  shaH  be  ad- 
mitted to  exereise  phjaic  in  thew/*  enactff,  ^  that  no  person 
from  henceforth  be  suffered  to  evercise  or  practise  in  phyne 
thiOQgb  Bnghmdi  Hutil  each  time  a^  he  be  examined  at 
London  by  tibe  said  president  and  three  of  ^  said  eleets, 
and  hare  from  the  said  president  and  electa  letters-testi- 
motmds  of  their  approving  and  examination,  except  be  be  a 
giadaale  of  Oxfard  or  Cambridge,  which  hatfi  accompfished 
all  things  for  his  form,  withovt  any  grace.?    The  statute 
referred  to  in  the  recital  is  the  3  Hen.  8,  c.  1 1,  which  under 
the  same  penalty  enacts,  *'  that  no  physician  or  surgeon  shall 
practise  in  London,  or  within  seven  miles  of  it,  without 
examination  by  the  bishop  of  London,  or  the  Dean  of  St 
Paul's  and  four  doctors  of  physic,  nor  out  of  the  city  and 
precinct  of  seven  miles,  but  if  he  be  first  examined  and 
approved  by  the  bishop  of  the  diocese,  or  his  vicar-general, 
caMng  to  him  such  expert  persons  in  the  same  liicafly  av 
their  discretion  sbaH  think  convenient*^  The  first-mentionecf 
statote,  tbeteforr,  ^sta  in  the  preaidenC  and  elects  of  Ae 
Cottage  of  Physicians  that  power  of  exaaBination  which  the 
fonacr  statute  had  given  to  the  Bisbop  of  London  and  ether 
persona*    The  alatiite  wna  acted  npon  by  Lord  Heii  at  nisi 
pyfM^  io  the  CMege  of  Fkyeicktm  v.  LetieiHSf,  where  even 
a  doctor  of  pbyma  alOxford  W««  heU  bahk  to'the  penallf 
for  pasetisiagv  wiAofmi  psevioua  etaminatioa  by  Ae  coHege 
in  Loadosf  aatd  the  sane  opinioo  was  expressed  by  Lord 
C.  J.  Pmlitr  and  the  ^vhole  Covrt  in  Ae  C^lbgerf  1^ 

(<^  Easy  (G«nn.  teicht),  (5)  1  Lsrd  Rayni.  473. 


712 


1834. 


COLLIKS 

v. 
Carvbgie. 


CASES  IN  THE  KING  S  BENCH» 

sicians  v.  Dr.  West  (a).  The  statute,  indeed,  imposes  no 
penalty  on  unlicensed  practitioners  beyond  the  seven  miles, 
but  the  prohibiting  words  are  strong  enough  to  make  the 
practice  unlawful  This  action  cannot,  therefore,  be  main- 
tained for  slander  of  the  plaintiff,  in  a  profession  which,  by 
law,  he  could  not  exercise :  and,  according  to  the  leave  re- 
served at  the  trial,  a  verdiet  must  be  entered  f6r  the  defend- 
ant on  the  counts  which  char^  him  with  such  slander* 

It  only  remains  to  be  observed,  that  the  dictum  of  Afaiif- 
Jield,  C.J.  {b),  on  which  the  plhintiff's  coiunei  relied,  as 
shewing  that  the  Scotch  universities  have  the  same  privUege 
as  the  English,  does  not  appear  to  us  to  prove  eveo  that 
that  was  his  opinion*  The  act  of  Union*  isertaiiily  does  not 
warrant  the  position;  and  even  if  it  did>  the  priWlege  is 
granted  in  favour  of  such  degrees  only  as  are  obiained 
withvui  grace;  a  circumstance  which' was  not  proved  with 
respect  to  this  plaintiff's  diploma.' 

Rule  absolute. 

(ft)  10  Mod.  S53;  mpr^,  708.  {h)  \  N.  R.  20^. 


Whether  the 
orderiog  of 
goods  by  one 
overseer  for 
the  use  of  the 
parish^  creates 
a  contract 
binding  upon 
a  co-overseer, 
is  a  tjaestioo 
of  fact,  de- 
|)ending  on 
the  particular 
circumstances 
of  each  case. 


£aden  and  another  v.  Titchmaush  and  Wallis. 

UEBT  for  the  price  of  coals  sold  and  delivered.  Titchr 
ntarsh  pleaded  nil  debet,  WaliU  suffered  judgment  by 
defiiult*  At  the  trial  at  Cambridge  before  the  under- 
sheriff,  the  following  facts  were  proved.  The  defendants 
were  at  Lady-day  1828  appointed  overseers  of  the  parish 
of  Kingston.  It  is  the  custom  of  the  parish  for  the  two 
overseers  to  continue  in  office  for  >two  years,  one  of  them 
acting  as  such  in  each  year.  Titchnuanh  acted  up  to 
Lady-day  1829«  a  short  time  previously*  to  ^hich  he  paid 
to  the  plaintiffs  18/.  for  coals  supplied  for  the  use  of  the 
parish  during  the  time  that  he  had  been. in  office.  Ai 
Lady-day  1829>  Wallis  became  the  acting  overseer,  and 
during  the  year  of  his  acting,  coals  were  supplied  by  the 
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plaintiiFs  to  WaUHs  servant  who  came  with  WaUis*9  cart, 
and  who  sometiines  brought  .with  him  at  written  order  from 
his  matter.  The  coals  were  takea  hy  the  servant  to 
Wallis's  house,  and  by  kirn  ibe  poor  were  .supplied  either  Titcuicabsr 
gratis  or  at  small,  prices..  Cvedit  waa  giveu^by  the  plains- 
tiffs  to  the  parish  of  Kiagstoo.  No  witnesses  were  called 
on  the  part  of  TUcbmarah, 'Ythoue  counsel  rested  his  case 
upon  the  argument .  urged  first  to  .  the  under-sheriff  as 
matter  of  law,  and  afterwards  to  the  jurj  as  matter  of  fact, 
that  the  contract  waa  with-TFii^  alone.  The  under-sheriff 
desired  the  jury  to  consider  whether  the  coals  were  sup- 
plied for  the  parish  and  by  whom  the  order  was  given,  and 
to  say  whether,  according  to  the  evidence,  credit  was  given 
by  the  plaintiffs  to  tlie  defendant  Wallis  -  soUly,  or  to  both 
the  drfendantsjointfyas  owrseer^i^  Kit^ston,  and  directed 
them  that  if  they  should  think  that  they  relied  upon  the 
sole  responsibility  of  WalHs^  then  they  should  find  a 
verdict  for  Titchmarsh,  but  if  otherwise,  then  for  the  plain- 
tiffs. The  jury  found  a  verdict  for  the  plaintiffs,  and 
added,  that  they  considered  that  the  coals  were  supplied  to 
the  parish,  and  that  the  defendants  were  jointly  liable  as 
overseers.  The  under-sheriff,  upon  returning  the  writ  of 
trial,  certified  in  pursuance  of  3  &  4  Will.  4,  c.  42  (a),  that 
judgment  ought  not  to  be  signed  until  Titchmarsh  should 
have  had  an  opportunity  to  apply  to  the  Court  for  a  new 
trial;  and  be  further  certified,  that  upon  the  trial  leave  was 
given  to  move  the  Court  to  set  aside  the  verdict  and  enter 
a  nonsuit 

JP.  Kelly  in  this  term  obtained  a  rule  nisi  to  enter  the 
verdict  for  the  defendants,  or  to  enter  a  nonsuit,  or  for  a 
new  trial,  upon  the  ground  that  there  was  not  sufficient 
evidence  tof  support  the  finding  that  Titchmarsh  was  liable 
jointly  with  WaHis,  and.  that  the  observation  made  by  the 
jury  upon  giving  their  verdict,  shewed  that  they  proceeded 

(a)  Sect.  18. 
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apon  the  tuppositioii  that  a  joint  liabilily  of  dw  two 
oreneers  was  nec«B8arily  to  be  implied  finon  the  ciicaoi- 
stance  of  the  goods  having  been  supplied  to .  the  parish. 
iTwltS  ^^^^^  ^-  Fickentaffia),  Rex  v.  JusHoes  of  GhmonUr{h), 
and  Rex  v.  Judica  of  E$i€x  (c)«  were  cited* 

Biggs  Andrews  now  shewed  canse.    Where  goods  are 
supplied  for  the  use  of  a  parish^  all  the  overseers  are  primft 
iacie  liable  for  the  payment*    5tmsiont  v.   Wil$nQU{d\ 
Lamb  v.  Bufice  (e),  Waison  v.  Turner  (/)•    It  is  not  sufli- 
dent  for  TUehmarsh  to    say  that  he  did  not  give  the 
order:  he  must  go  furtherp  and  shew  that  the  plaiBtifiis 
dealt  with   Watli$  in  his  pereonal  character.    MalUm  v. 
Vidcerstaff  was  an  action  against  one  overseer  for  money 
paid  at  the  expreu  request  of  another  overseer.    The  second 
objection  made  in  that  case  was,  that  there  was  no  such 
priviiy  between  overseers  as  could  make  one  of  them  liable 
for  contracts  of  the  other  of  which  be  had  no  knowleclge; 
and  the  Court  held,  that  whether  or  not  the  defendant  wss 
a  party  to  the  contract^  was  a  question  for  the  jmn/*    The 
question  submitted  |o  the  jury  in  the  present  case  wss 
simihu*  to  that  which  was  put  to  them  in  Maikin  v.  Vick- 
ertiaf.    Persons  contracting  with  the  parish  would  suffer 
extreme  hardship  if  it  were  otherwise;  as  the  overseer 
giving  the  order  might  be  insolvent,    Maikin  v.  Vi€ker* 
Miaff'iM  a  much  stronger  case  than  this*    All  that  appears 
here  isj  that  the  cvoals  were  delmred  to  Wailis,  and  there 
is  nothing  to  separate  Wailis  from  Titchtnarsh.     In  MaVm 
v.  Vickerstaff  the  contract  was  made  expressly  with  one 
alone  of  the  co^ferseers*     The  claim  Qf  third  psrties 
cannot  be  altered  because  one  overseer  acts  for  one  j^, 
and  another  for  another,  year.    This  is  ^  mere  private 
arrangement,  and  is  marepveir  a  kind  pf  arraiig^niem  .which 

(a)  3  Bsm.  &  Aiders.  80.  (li)  S  £sp.  N.  P.  C.  91. 

(b)  1  Bam.  &  Adol.  1.  (e)  4  Made  &  Selw.  S7S. 

(c)  3  Barn.  &  Adol.  941.  (/)  Boll.  N.  P.  129. 


TKIVITT  TEEM,  TV  VILL.  lY.  715 

is  iBeoMtisteBt  with  die  sUtate  of  £&uiie^A(a),  and  which        U94. 


therefore  ought  not  to  be  entered  ioto  at  «ll« 

JP.  Kelly  and  Atuiin  m  support  of  the  rule^  There  is  ^f^^l^^ 
nothing  in  the  character  of  overseers  which  renders  them 
liable  in  respect  of  contracts  made  by  their  companions  in 
office,  even  though  those  contracts  be  for  the  supply  of 
goods  for  the  parish.  In  the  cases  cited,  the  contracts 
were  within  the  scope  of  the  office  of  overseers : — money 
was  paid  for  the  relief  of  the  poor.  Malkin  ▼•  Vickerstaff 
may  shew  that  this  is  a  question  for  the  jury,  but  it  assumes 
that  there  is  nothing  in  the  character  of  overseer  which 
renders  him  liable  to  £7//  the  contracts  of  his  companion  in 
office.  The  question  to  be  submitted  to  the  jury  is,  not 
whether  the  plaintiffs  trtated  the  two  overseers,  but  whe- 
ther both  the  overseers  were  parties  to  the  contract. 
Unless  the  Court  is  prepared  to  decide  that  the  mere  fact 
of  being  overseer  renders  a  party  liable  for  the  contracts 
of  his  co-overseer,  this  rule  must  be  made  absolute. 
There  was  no  evidence  that  the  plaintiffs  did  rely  on  the 
joint  responsibility  of  both  the  defendants,  still  less  that 
they  contracted  with  both. 

Lord  Denman,  C.  J.-— In  all  these  cases  the  question 
whether  the  overseers  are  jointly  liable,  or  whether  one 
only  is  so,  has  been  considered  to  be  a  question  of  evi- 
dence. Material  evidence  was  given  that  the  contract  was 
jointly  entered  into.  No  mistake  was  in  this  case  made 
by  the  under-sheriff.  He  does  not  desire  the  jury  to  consi- 
der only  to  whom  credit  was  given,  but  he  says  they  are  to 
consider  whether  coals  were  supplied  for  the  parish  and 
by  whom  the  order  was  ghen,  and  to  say  whether,  accord- 
ing to  the  evidence,  credit  was  given  by  the  plaintiffs  to 
the  defendant  Waltis  solely,  or  to  both  defendants  jointly 
as  overseers. 

(a)  43  EliM.  c.  8. 
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18S41  LiTTLEDA'LEf  J. — I  aoi  of  the  Same  opinion.    There  is 

^tP^*^  in  this  case  evidence  <Jf  a  joint  dontract. 

V.  ..... 

TiTCHMARSH  Taunton,  J.  and  Williams.  J.  concurred, 

and  Wallis,  '                                    ' 


'Rufe  discharged. 


In  the  Matter  of  KiNo«  Gent,  one  8cc. 

In  affidaviu  A  Rule   had  been  obtained   calling  upon  Mr.  King  to 

ruleTostrike  ^^^^  cause  why  he  should  not  be  struck  oflF  the  rolls,  on 

an  attorney  the  ground  that  he  had  allowed'  A.  S.,  who  resided  at  a 

b  not^uffi- '  distance  from  Mr.  King^  and  who  was  not  admitted  as  ao 

cient,  for  tlie    attorney,  to  practise  in  his  name, 
deponent  to 
state  facts 

from  which  gj^  James  Scarlett  now  shewed  cause^  and  objected  that 

SQch  roiscon-  . 

duct  may  be     it  was  not  stated  in  any  of  the  affidavits  that,  according  to 

iu^directr*'*^   the  information  and  belief  of  the  deponents,  Mr.  King  had 
asserting  their  been  guilty  of  any  offence  charged  by  the  affidavits.    [Lord 
SKSl^   J^^fnan,  C.J.  referred  to  Ex  parte  Garbutt  (a).] 
has  been  ao- 

such  mis-  ^*  Pollock  in  support  of  the  rule.      Such  facts  are 

conduct.  stated  as  lead  to  the  inference  that  the  charges  are  true. 

In  Clark,  in  re  (6),  an  attorney  was  struck  off  the  rolls  for 
a  similar  offence  upon  proof  of  the  facts.  '  Lord  Tenterden 
there  says,  ''  1  disclaim  for  myself  any  wish  to  proceed  in 
a  case  like  this  upon  mere  suspicion:  but  we  are  to  ask 
ourselves  this  question,  (which  is  not  unfrequently  asked  in 
summing  up  a  case  to  the  jury,)  adverting  to  the  evidence 
before  us,  are  our  own  judgments  satisfied,  are  our  minds 
convinced  that  the  crime  charged  has  been  proved  to  ois 
satisfaction  and  conviction?'*  That  conviction  may  aris 
as  well  from  collateral  circumstances  as  from  direct  ana 
positive  proof .    [Lord  Denman,  C.  J.  That  does  not  affect 

(a)  8  Bingh.  74;  9  B.  Moore,  157.  (h)  3  Dowl.  k  JEtyl.  262. 
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this  question.    Williams,  J.  I  recollect  moving  for  a  crimi-  1834. 

nal  information,  when  Holrotfd,  J.  said,  that  unless  it  was  ^•^'^^ 

sworn  that  the  parties  acted  from  corrupt  motives,  the  rule  KiZ. 
could  not  be  granted.] 

Lord  Denman,  C.  J.— That  is  very  excellent  sense, 
and  the  observation  goes  bejond  this  case.  We  think  that 
the  foundation  is  not  laid. 

Rule  discharged. 


Salter  and  Balston  r.  Slade  (in  error). 

Assumpsit  vi^as  brought  by  Slade,  the  defendant  in  A  court  of 

error,  against  Sailer  and  Bahtoriy  the  plaintiflFs  in  error,  on  u^^f '^  ''''""^ 
-  *  '         Dy  the  trnn- 

the  common  money  counts,  m  "The  Weekly  Court  of  script  of  a 

Record  of  the  Town  and  County  of  Poole" (a).     The  de-  JTselJup''^' 
claration  stated  that  Salter  and  Bahton  were  indebted  to  ""^^"^  ?^®  ™*® 
Slade,  within  the  jurisdiction  of  that  court,  and  also  that  record  **^  ^'^^ 

Such  tran- 
(fl)  This  court  was  created  by  a      town    aforesaid,  that  the  mayor '^'^'^^  ^^  ^® 
charter  granted  in  Par/wwfnr,  (see      3cc.  of  the  town   aforesaid,   and  thrcourt  of " 
3Mann.&RyL4r4,48«(a),)  23      their    successors    for    ever,  may  error  as /A^ 
June,10E/w.  (1568),  by  a  clause,      have  and   hold  the  court  of  Us  rfcorrfofthe' 
of  which  the  following  is  a  trans-      and  Our  heirs   in   the  Guildhall  ^^^^  Mow. 
lation :    "  And    moreover,   being      aforesaid,  Xyefore  the  mayor  of  the      ^^®  ^^^^  ®^ 
abundantly  willing  to  shew  favour      town  aforesaid  and  the  senior  bai-  amendTu^h' 
to  the   mayor,  bailiffs,  bui^esses      liff  of  the  town  aforesaid,  for  the  transcript, 
and  commonalty  of  Our  town  of     time  being,  on  Thursday  in  every       Whether  an 
Poole  aforesaid,  and  of  Our  cer-      week;  and  that  they  may  for  ever  ^^fi^^  court 
tain  knowledge  aud  mere  motion,      hold  in   the   court   aforesaid  all  ^  "^^"*  p""> 
We  have  granted,  and  by  the  tenor      pleas  of  debt,  covenant,  detinue,  amend  the 
of  these  presents  as  much  as  in  Us      trespasses,  actions  upon  the  case,  pleadings, 
lies,  do  grant  unto  the  said  mayor      accounts,  and  all  other  personal  ^^'^^ 

&c.  and  their  successors,  of  the      pleas,  to  be  levied  and  affirmed  in       Whether 

^  any  court  can 

do  so,  qtutre,    . 

Whether,  in  indebitatus  assumpsit  in  an  inferior  court,  tin  omission  to  state  that  the 
debt  accrued  within  the  jurisdiction,  it  being  alleged  that  the  drfendant  was  indebted 
within  the  jurisdiction,  and  that  the  promise  wag  made  there,  is  error,  quare. 

Where  costs  are  taxed  upon  a  judgment,  such  taxation  is  to  be  considered  as  the 
period  at  which  final  judgment  is  pronounced,  scmble, 

VOL.111.  3  D 
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tlieji  wiiUn  the  jurisdictioHt  promised  to  pay,  but  did  not 
state  that  the  money  was  Ient«  &c«  within  the  jurisdiction. 
BalsioH  suffered  judgment  by  default*  and  SaUer  pleaded 
the  general  issue.    At  the  trial,  which  took  place  on  ted 


that  courty  before  the  mayor  and 
senior  bailiff  aforesaid,  and  also 
arrest  the  person  against  whom 
such  actions  and  complaints  shall 
happen  to  be  brought  or  prose- 
cuted in  the  said  court  by  legal 
process,  and  cause  their  goods  and 
chattels,  within  the  town,  liberty 
and  precinct  aforesaid,  to  be  at- 
tached, and  their  bodies  to  be 
committed  to  the  prison  of  the 
town  of  Poole  aforesaid;  and  hold 
all  their  pleas  of  lands  and  tene- 
ments in  the  court  aforesaid,  on 
the  said  Thursday,  from  fifteen 
days  to  fifteen  days,  and  there 
hear  and  determine  all  the  pleas 
aforesaid,  and  the  pleas  of  Our 
Pipowder  Court,  and  give  judg- 
ment thereon,  and  cause  execu- 
tion to  be  made  out  thereon  in 
the  same  manner  and  form,  and 
proceeding,  as  in  Our  said  town  of 
Southampton  heretofore  the  same 
were  accustomed  to  be  heard,  and 
determined  and  executed:  And 
that  they  the  said  mayor  &c.  from 
henceforth  for  ever  shall  have  cog- 
nizance of  all  pleas,  as  well  real 
as  pecional  and  mixed,  and  of  all 
other  pleas  whatsoever  of  lands 
and  tenements  being  within  the 
town,  liberty  and  precinct  afore- 
said, and  also  of  all  pleas  of  assize, 
novel  disseisin,  mortd'ancestor,  re- 
disseisin,  attaints,  and  also  pleas 
of  debt,  covenant,  detinue,  ac- 
count, trespass,  and  contract  of 
what  kind  soever,  and  other  pleas 
of  what  kind  soever,  issuing  and 
to  be  issuing  within  the  town,  \U 


berty  and  precinct  aforesaid, 
brought  br  to  be  brought  in  any  of 
Our  courts,  vtt.  before  Us,  Out 
hein  and  Bacoastois,  or  before  Ui| 
Our  heirs  and  successors  in  the 
Court  of  Chancery  of  Us,  Onr 
heirs  and  snocessors,  and  also  be- 
fore the  treasurer  and  barons  of 
the  Court  of  Exchequer  of  Us, 
Our  heirs  and  successors,  attested 
and  ce»tiAed,  takea,  assigned  and 
to  be  assigned,  at  any  assiies,  by 
the  justices  of  Us^  Our  hein  or 
successors,  and  other  justices  and 
other  officers  of  whatsoever  kind, 
of  Us,  Our  heirs  or  tucoessont 
And  that  the  aforesaid  mayor  and 
senior  bailiff  for  the  time  bein^ 
from  time  to  time,  nuty  hold  and 
determine  all  such  pleas  before 
the  said  mayor  and  bailifil^  in  the 
Giuldhall  of  the  town  aforesmd,  and 
the  judgment  given  thereon  duly 
do  and  execute  or  cause  the  same 
to  be  done  and  execobed:  And 
further  We  grant  and  ^ve  licence 
by  these  presents,  for  Us,  Our 
heirs  and  successors,  to  the  before- 
mentioned  mayor  kc.  and  their 
successors  aforesaid,  that  they,  the 
mayor  and  bailifis  aforesaid,  may 
in  all  and  singular  suits  and  com- 
plaints, actions  and  demands, 
brought  before  them  within  the 
town  aforesaid,  either  at  the  soit 
of  Us  or  any  other  person  whatso- 
ever, attach  the  bodies  of  the  de- 
fendants in  such  su?ts,  actions, 
causes  and  demands,  if  sach  per- 
sons have  not  sufficient  lajids,  te- 
nements, possessions  and  goods, 
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January,  1  BS4>  Slade  obtained  a  verdict  for  1446/.  95. 4d.(a) 
Beforig  however  this  verdidt  \rh8  retarded,  SiiUer  cahsed  to 
be  deliTered  tio  the  prothonetary  6t  Ihe  bourt  a  wHt  of 
error,  notice  bf  Which  wds  oh  the  kriie  day  given  to  Slade, 
Ort  the  8th  of  January  this  writ  of  error  was  allowed  by  the 
judges  of  the  court.  On  the  1 3th,  a  copy  of  the  allowance 
wsHT  served  oti  the  prothonotary.  On  the  14th,  the  costs 
weir^  tixed  in  the  presence  of  the  attorneys  on  both  sides. 
On  the  15th  of  January  Salterns  attorney  was  served  with  a 
mid  t0  cttrlify  the  record,  and  he  in  consequence  applied  for 
a  tilitisetfpt  bf  the  r«bord,  itbich  the  prbthonotary  stated  he 
had  not  yet  prepared.  On  the  22nd  Stade  applied  to  '*  The 
Wiaekly  Court  of  Record"  for  leave  to  amend  the  record, 
by  indertkl^  tb«  #orda  ^'  theti  and  there*'  in  the  statement  of 
the  creatioti  bf  the  debt,  and  obtained  a  shmmons  requiring 
Saltltr  or  his  attorney  to  attend  on  the  following  day  at  the 
conr^td  ibev^  eiiuse  why  such  leave  should  not  be  granted. 
Satttf^i  attorney  attended  in  pursuance  of  the  summons, 
and  objected  that  the  court  had  no  authority  to  amend  after 
tbe  allowflBce  of  a  writ  of  error.  The  court  however,  being 
satisfied  that  tbe  loan  in  respect  of  which  the  action  was 
brbught  and  the  verdict  obtained,  had  been  made  withih  the 
jurisdictioil,  ordered  the  record  to  be  amended  by  inserting 
the  words  <'  theti  and  there"  before  the  words  "  leht  by  the 
plaintiff  to  the  defendant.''  Final  judgment  wa!s  not  signed 
until  after  the  record  had  been  so  amended. 

The  transcript  sent  up  to  this  Court  with  the  writ  of 
eftor  being'  in  the  atnended  form,  F.  Pollotk,  in  Easter 
terth,  obtaitifed  (itt  the  bail  court)  a  rule  to  shew  cause  why 
the  transcript  should  not  be  amended,  by  striking  out  the 

and  comiqit  such  persons  to  Our  are  brought  against  them  wkhin 
prison  within  the  same  towa»  in  the  same  city.** 
tbe  same  manner  and  form  as  Our  (a)  This  court  holds  plea,  under 
sheriib  of  2A>ndoa  may  attach,  the  clause  m  the  charter  above  set 
and  commit  to  prison  ths  bodies  forth,  to  luiy  amount,  where  tbe 
of  any  defendants  not  able  to  cause  oF  action  arises  within  the 
make  satisfaction  In  spch  suits,  jurisdiction.  In  this  case  the  da- 
causes,  actions  and  demands,  as  mages  were  laid  at  SOOO/. 

3d2 
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words  which  had  been  introduced  in  pursuance  of  the  order, 
and  making  the  transcript  correspond  with  the  record,  in 
the  form  in  whicli  the  record  had  stood  when  the  writ  of 
error  was  allowed.  Fbllttt,  for  Slade^  obtained  a  rule  nisi 
to  quash  the  writ  of  error;  Both  writs  came  on  to  be 
argued  together  in  this  term. 

Folleit  and  Butt,  for  Slade,    The  Court  has  no  authority 
to  amend  the  transcript.     [Taunton,  J.  In  a  case  before 
me  in  the  bail  court,  during  the  last  term,  which  is  still 
pending,  a  point  arose  which  was  very  similar  to  this.    The 
case  was  this :  the  cause  Mras  tried  in  the  Borough  Court 
of  Liverpool,  before  the  mayor  and  bailiffs,  assisted  by  the 
recorder;  and  the  plaintiff  recovered  damages  under  40s. 
The  recorder  certified,  in  open  court,  that  the    plaintiff 
had  probable  cause  to  sue  for  a  greater  amount,  according 
to  the  provisions  of  the  Act  establishing  a  Court  of  Requests 
at  Liverpool.     In  the  certificate,  as  drawn  up  and  entered 
on  the  record,  it  was  not  stated  that  it  had  been  granted  in 
open   Courts     A   writ  of  error  having  been   issued  and 
allowed,  the  transcript  was  sent  up  in  this  imperfect  form. 
The  court  below,  upon  an  application  subsequently  inade, 
amended  the  record,  by  inserting  a  statement  that  the  certi- 
ficate was  granted  in  open  court;  and  the  application  before 
me  was  to  amend  the  transcript,  so  as  to  make  it  agree  with 
the  amended   record.      I   rather  think   it  may   be  done.] 
This  case  is  the  converse  of  that.     Here  the  amendment 
was  made  before  the  transcript  was  sent  up.     That  appli- 
cation was  to  make  the  transcript  agree  with  the  amended 
record:  this  to  make  them  vary.     There  is  no  case  in 
which  the  Court  have  altered  the  transcript  of  a  record  so 
as  to  make  it  differ  from  the  existing  record  of  the  court 
below,  and  there  are  authorities  to  the  contrary ;  MeUish  v. 
Richardson  {in  error),  where  it  was  held,  in  this  Court  (a) 
and  in  the  House  of  Lords,  that  it  was  not  compeieiU  to 
a  court  of  error  to  examine  into  the  propriety  of  amcnd- 

(a)  7  Barn.  &  Cressw.  819.   And  see  Richardson  v.  MellUh,  S  Bingh. 
3S4;  11  B.  Moore,  104,  in  C.  P. 


Salter 

V, 
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men  Is  of  tbe  record  made  by  the  court  below,  ulierc  that  ]834. 
court  is  a  court  of  record,  and  that  the  court  of  error  is 
bound  by  the  record  as  it  comes  before  them.  In  that  case 
the  amendments  were  very  important,  and  the  strong  point  Slade, 
of  the  argun^ent  was,  that  tbe  court  below  had  no  authority 
to  make  the  amendment.  If  the  parties  here  say  that  the 
court  below  had  no  power  to  amend,  they  should  have 
applied  for  a  mandamus.  This  Court  cannot  falsify  the 
record  by  altering  the  transcript  upon  affidavits.  Were  they 
to  do  so,  they  would  in  fact  make  two  records,  differing 
from  each  other.  If  the  court  below  had  made  an  alteration 
since  the  transcript  had  been  sent  up,  as  in  the  case  men- 
tioned by  Mr.  Justice  TauiUon,  the  Court  might,  upon  the 
authority  of  Mellish  v.  Richardson,  have  made  the  transcript 
to  be  in  conformity  with  the  record  below.  [Littledale,  J. 
In  contemplation  of  law,  it  is  the  record  itself  which  is 
removed*  I  do  not  see  therefore  how  we  can  act  upon 
this  rule,  framed  as  it  is.  Taunton,  J.  I  suppose  that  in 
the  great  majority  of  instances  no  record  is  made  up,  and 
that  where  a  writ  of  error  is  sued  out,  the  officers  of  the 
inferior  court  put  together  the  disjointed  members  which  go 
to  make  up  the  record,  and  call  it  the  transcript,  although 
io  fact  it  is  the  first  record.]    That  is  ordinarily  the  case. 

But,  assuming  that  the  Court  are  of  opinion  that  they 
can  examine  into  the  propriety  of  the  amendment,  there  is 
no  ground  for  making  this  rille  absolute ;  for  the  amend- 
uient  was  authorized.  The  error  in  the  record  (if  error  it 
be,  which  may  well  be  doubted,)  was  the  omission  of  a 
mere  formal  allegation.  It  was  stated  that  the  defendant 
Mas  indebted  within  the  jurisdiction,  and  that  he  promised 
within  the  jurisdiction  to  pay,  but  it  is  not  formally  slated 
that  the  money  lent  &c.  was  lent  &c.  ''  then  and  there." 
This. is  clearly,  in  contemplation  of  law,  a  misprision  of  the 
clerk  of  the  court,  who  in  former  times  actually  did,  and  is 
still  supposed  to,  take  down  in  court  the  statements  of  the 
parties.     Waldock  v.  Cooper  (a),  Uanslip  v.  Couter  (ft).  Do- 

(o)  2  Wils.  16.  (6)  2  Lev.  87. 
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1834.  rington  v.  Sliper  (a).  Peacock  v.  Burrel  {b%  Quitr  ¥. 
Goddard{c)i  [F., Pollock,  contrd,  3jtaled  th^at  fai^s  pjunt 
WSLS,  that  no  court  can  mak^  any  alteratioQ  i|\  the  pleafdif^s 
after  verclict;  or  that  at  all  events^,  ai^  i^erior  court  ^annot 
do  so.]  Ip  JBacqn's  Abridgment^  Aniei)dn^e9|^  G  (J).  \i  is 
thus  laid  down:  '^  T^e  inferior  c^urt^  wb^n  tl^^  record  is 
returned^  whether  it  be  b}[  the  Common  P^eas  or  aqpther 
court  of  record,  may  ameijid  after  Judgment  a/i  tpell  after  at 
before  a  writ  of  error  brought ;  and  the  rule  of  §i|cli  %ii|eii^ 
ment  is  to  be  certified  by  the  clerk  of  8^ch  in|'erior  cpiiirt  to 
the  superior ,  for  though  the  record^  is  rem^4^  b^^  .writ  of 
error,  s^ud  a  mittimus  recordum  is  eutei^^^  cm  tlie  rpll,  jet 
the  writ  of  enor  is  to  send  tl^e  recor<ji  in  th^.  a|ate  and  foo- 
dition  in  which  it  ought  to  be  b^  lazp,  aD4.  that  i^.  corrected 
from  all  misprisions  of  clerks."  \jord  Chve^f  Bsu-oa  Cifbert, 
in  his  History  of  the  Practice  of  tb^  C.  B.  (e),  s«ys^  tba^  the 
Stat.  21  Jac.  I,  and  all  anterior  statuses  relating  to  ffo^^Ar 
ments  and  jeofails,  apply  only  to  the  superiq^  coy^t^  ^ 
Westminster^  whereas  all  subse<)uent  to.  21  Jofi.  1  ^tend  to 
all  courts  of  record.  The  language^  however^  of  21  Jac.  1 
is  even  more  comprehensive  than  ths^t  of  some  of  th^  au^ 
sequent  statutes ;  for  it  says  "  any  court  of  record.**  WU- 
Hams  V.  Lord  Bagot  (/),  Doe  v.  Dyball  (g),  Carter  ▼. 
Goddard  (A),  Vita  v.  Vita  (i).  In  the  recent  ^^se.  oJf  Rex 
V.  Carlile  {k),  the  Court,  after  error  brought^  sii^^geated  that 
an  applicatioi^  for  an  amendment  of  the  recoi[d  of  a  ^on^vk- 
tion  might  be  made  at  the  Old  Bailey. 

The  omission  of  these  words  even  in  the  r^ord  before 
the  Coujrt,  would  not  now  be  considered  a4  error«^ 

(a)  1  Keb.  4?9.  327;  Hutt  41;  1  Roll.  Abr.  20^ 

(b)  Ibid.  500.  210;  1  Salk.  49;  T.  Jones,  211. 

(c)  Cro.  El.  79.  («)  Page  11*. 

(d)  1  Bac.  Abr.  6tb  and  edved.  (/)  4  Bowl.  B^  RyL  3 JS. 
168;  citiDg  Cro.  El.  435, 459,  {qu.  (g)  1  Moor^  ^  Pi^ne,  3^ 
Corbyson  v.  Pearion,  Cro.  El.  458,)  (/i)  Cro.  El.  79. 
677;  2  Roll.  Rep.  471;  8 Co.  Rep.  (i)  Ibid.  435. 
169;  Sir  Fro.  Moore,  407 ;  Hob.  {k)  2  Bum.  &  Adol.  971. 
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11  PMock  and  Martin,  coRtr^.  The  omission  in  the  .1834. 
record  as  it  originally  stood  was  a  fatal  error.  In  a  note  to 
Peacock  T.  BeU{a)j  it  is  said  that  io  actions  in  inferior 
ootirts^  every  part  of  that  which  is  the  gist  and  substance 
BMist  appear  to  be  wkkm  ike  jurisdictiwa:  therefore  the 
€owiJkration  of  the  promise  most  be  laid  witlm  the  juris- 
dbetioo ;  and  the  omission  of  it  is  error. 

ifo  court  has  power  to  amend  the  pkaHngs  after  verdict. 
In  Com,  Dig.  (b),  it  is  kid  down  that  '<  no  antendment  shall 
be  after  verdict^  where  the  amendment  alters  the  issue  tried 
or  subjects  the  jury  to  an  attaint.'^  The  jury  have  in  this 
case  found  that  the  money  was  lent  by  the  plaintifif  to  the 
defendant,  but  they  have  not  found  that  the  money  was  lent 
wiihm  the  jumUctian^  They  have  found  the  issue  raised 
by  the  pleadings  in  the  aftrmative  for  the  plaintiff;  and  it 
is  BO  part  of  the  issue  wt^ther  the  money  was  lent  within 
the  jurisdiction.  Therefore  to  alter  the  declaration,  by 
iaseEtkig  the  words  *'  the»  and  there,"  would  be  to  falsify 
^  recoid^  by  making  the  finding  of  the  jury  appear  to  be 
what  it  was  not  in  &ct. 

The  court  below,  at  all  events,  could  not  make  this  Second  point. 
amendment,  because  the  statutes  of  amendments  do  not 
apfty  Io  inferior  courts*  MetUsh  v.  Rickardaon  haa  nothing 
Io  do  with  the  statute  of  amendments,  because  there  was 
no  questioD  as  to  an  asneudment  ui  the  pleetdings^  There 
was.  in  that  case  a  mere  question  of  fact,  which  was,  whe- 
ther the  verdict  waa  npoft  one  count  or  four.  So,  m  the 
case  as  to  the  certificate  of  the  judge.  The  error  here  is 
not  a  mere  misprision  of  the  clerk ;  Greem  v.  MUlef  (c) ; 
which  also  shews  that,  after  error  brought,  the  court  below 
cannot  amend,  eaoept  in  respect  of  the  misprisioii  of  »  clerk. 

It  is  said  that  the  Court  ia  bound  by  the  recoad  m  U 
comes  up.  The  record  which  by  law  ougkt  to  come  up  to 
thin  Couir^  b  the  fecotd  auch  as  it  waa  when  the  writ  of 
error  was  allowed,  or  a  tianaciapi  of  such  record :  that  is 

(a)  1  Wms.  Saand.  74  a.  (c)  2  Bam.  &  Adol.  781. 

(()  Amendment,  (Z.) 
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1834.  the  record  by  which  the  Cuui  t  are  boimd.  It  is  sworn  in 
one  of  the  affidavits  that  the  amendment  was  made  before 
final  judgment.  It  is  believed  that  such  was  not  the  case. 
It  is  difficult  to  say  what  is Jinal  judgment:  but  it  ^eenis  to 
consist  in  the  taxing  of  the  costs  and  the  entering  of  the  in- 
cipitur on  the  roll.  [Taunton^  J.  I  have  always  understood 
that  there  was  final  judgment  wlieu  the  costs  were  'tased, 
and  an  entry  made  in  the  margin  of  the  roll  to  affect  real 
estates.]  The  amendment  wad  here  dfler  the*  taxation  of 
costs.  •     • 

Lord  Denman,  C.J. — Assuming  that  the*  record  was 
erroneous  as  it  stood  when  the  writ  of  error  was  allowed,  and 
that  The  Weekly  Court  of  Requests  at  Poole  had  no  power 
to  make  the  alteration  which  was  made  here,  still  I  think 
we  cannot  interfere.  We  have  no  power,  I '  think;  to  alter 
the  transcript,  which,  in  contemplation  of  law,  is  the  record. 
The  court  below  having  sent  the  record  in  the  amended 
form,  we  have  no  power  to  amend.  The  rule  for  amending 
the  transcript  must  therefore  be  discharged,  though  without 
costs.    The  other  rule  must  be  discharged  with  costs. 

LiTTLEDALE,  J. — I  am  of  the  same  opinion.  In  point 
of  law  this  is  the  record.  The  court  below  having  certified 
this  record,  we  are  bound  by  it,  and  have  no  power  to 
amend.  This  is  an  application  to  amend  the  record  of 
another  court,  and  merely  upon  affidavits. 

Taunton,  J.,  concurred. 

Williams,  J.— I  am  of  the  same  opinion.  It  appears 
to  me  that  the  Court  has  nothing  to  amend  by. 

Rule  for  amending  transcript  discharged 

without  costs. 
Rule    for    quashing  writ  of  error  db- 

charged  with  costs. 
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1834. 

The  King  r.  Room. 

jlH.  X).  IIlLL^.m  HiU^y.  term,  obtained,  a- rvte»  calling  IVis  Court 
upon  H^.^  Df  JSromi^H  Xo,  shew  cause  wh>  ^n  attachment  to  gninfaiir'^ 

should  not.iBsiiei  pgainst   him,  for  his  contempt .  in  uot  A'^<^^">^"^ 

against  a  wit- 
attendiog  to  give  evidf^ncoi  before  tbei  grand  jury, of  War-  ness  for  dis- 

wickshire,  gainst  jR.  Sio9mf  upon  a  bill  of.  indictment  for  g^^^"^^^^^. 
certain   nii9deniecw)orf»   pursuant  to  a  writ  of  subpcena  sued  out  of 
served  upon  him.    This  rule  was  obtained  upon  an  affidavit  Qunrter'^Ses. 
setting  out  and  verifying  the  signature  of  the  clerk  of  the  s>ons. 
peace  tOtan.iorder  of  the  .Quarter  Sessions.  fo«  Warwick* 
shire,  made^. 00  .the  .14^h  October^  iBSS^  commanding  him 
to  certify  to  the  Court  .of  .King's  Bench  the  deftiult  of 
Mrwmell,siud  also,  setting  out  and  verifying  the  signature  of 
the  clerk  of  the  peace  to  his  certificate,  made  at  the  same 
sessions  upoasuch  order,  and  which  stated  as  follows:— 

It( was  proved  to  the  satisfaction  of  the  court>  upon  affi- 
davits, that  a  bill  of  indictment  had  been  preferred  against 
F.  Room  for  misdemeanors,  and.  that  W.  D.  Brottmell,  the 
keeper  of  the  prison  at  Aston,  near  Birmingham,  was  a 
material  and  necessary  witness  for  the  prosecution ;  and  it 
was  further  proved  that  a  subpoena,  commanding  Bruwnell 
to  appear  at  the  said  sessions,  and  to  give  such  evidence  as 
he  knew  before  the  grand  jury,  upon  the  indictment  touch*^ 
ing  the  misdemeanors,  had i  been  duly  served  upon  him; 
that  he  did  attend  in  court  in  pursuance  thereof,  and  was 
duly  sworn,  and  was  called  upon  to  give  such  evidence  be* 
fore  the  grand  jury,  but  that  be  refused  to  attend  the  grand 
jury,  and  forthwith  quitted  the  town  without  leave  of  the 
court;  that  an  consequence  of  his  absence  and  departure, 
no. evidence  was  or. could  be  tendered  to  the  grand  jury, 
and  that  in  consequence  thereof  the  bill  of  indictment  was 
ignored  and  throwa  out» 

>  Brownell,  in  his  affidavit  in  answer,  denied  that  in  con« 
sequence  of  his  absence  and  departure  no  evidence  could 
have  been  tendered  to  the  grand  jury,  or  that  in  conse** 
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1834.        quence  of  bis  not  attending  and  giving  evidence  the  bill 

^^f'^'C^      was  ignored  and  thrown  out,  for  he  said  that  he  could  not 
The  King     ,         "^ .  .,  '  .  .   . 

V,  nave  given  any  evidence  whatsoever  to  the  grand  Jury  on 

^^f^*  Ike  said  bill  of  iadictment,  toHdiiBg  the  offence  therein 
obargedi  for  be  knew  boI  of  bis  own  kBOwiecige,  or  ftam 
the  defei^dant^  any  thing  of  tbe  «ie«oe,  or  of  any  fiiel  or 
ciroumstaocQ  comi«cled  wilb  it:  that  bavh^  inisked  aH 
bis  busiiMM  at  the  aessious  wboo  be  was  senred  with  tbe 
•ub|M)ena,  and  having  important  busioeas  of  bia  ooaa  re* 
quiring  his  preaence  at  boine,  and  no  tcndor  of  aay  anoi  of 
money  (save  Ibo  anna  of  one  abitting)  baviag  booa  aaait 
lo  bim  when  served  with  tbe  subpceaa,  or  at  any  tiaao  ho- 
fore  ^  swee,  to  cover  bia  expenaes  in  reaMiioiag  uk  tba 
sessions,  and  being  under  no  recogniaance  to  ff^e  evidooea 
on  tbo  said  indictment,  be  therefore^  ami  not  tbroigb 
contempt,  but  solely  because  be  thoughit  tbafe  aa  be  w» 
under  no  recogntxaBce,«^as  his  expenses  were  not  teaihrei 
wilb  the  subpmna» — and  as  be  cooU  bavo  given  no  legal  evi- 
dence wbateoover  oo  the  indictaMnt  bad  he  been  examinod 
by  the  grand  jory,  be  was  not  obliged  to  pay  any  ohodiance 
to  Ibe  said  stthpcena,  a»d  tberefbre  he  bfl  tho  aeaaiona  ami 
retomed  borne* 


Dmidas  now  shewed  camsew  Tbe  qmettois  miacd  bf 
those  affidavits  is,  wbotber  ibe  Court  of  King's  Bench 
can  attach  a  person  who  has  disobeyed  a  anhposna  iisuiiiig 
out  of  tbe  Coiirt  of  tbo  Qmister  Seasiona  of  tbe  Pemaa. 
Amummg  that  a  sufficient  sma  of  ntoaey  was  teodofed  to 
tho  wilaosa  fo9  expenaes^  this.  Court  baa  m>  sock  power  of 
attachment^  either  by  atatute  or  al;  coommh  laou  The 
45  Gm«  d^  ^9^  may  piohabiy  bo  mlied  oo  by  the  pMa»- 
cotor.  Tbe  title  of  tbat^  act  is  aa  foHows :  "^  Am  Act  to 
amend  tw»  Acts  of  tbe  tbirteeetb  and  £oirty4»nidi  years  ef 
his  present  majesty,  for  the  more  eCsctoal  eowoulion  of  thu 
ctiminal  kaws»  and  more  easy  apprehending  and  hiinging  to 
toial  offenders  eseapiugjhm  ouepari  of  tke  united  himgiem 
tot  tii  eilmi  and  froQi  ooq^  conn^  to  anodioni"     Thil 
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statute,  and  tbe  statutes  which  it  recites,  were  made  to        i834. 
coaipelpersoM  resident  in  England  to  obey  tbe  process  of 
•tbeopurts  of  Scotland  and  Ireland,' add  to  compel  persons 

•  resident  in  Sootlaod  and  Ireland  to  obey  the  process  of  tbe 
»£ngli»h  cduf tSi  '  Tke  third  section  (a)  shews  plainly  that 
(thisiwns  the  objeetoi  the  act.  '< 

Tbia  IS  6}Mud|  c.  at,  and  the  44  6m.  S,  c.  9£,  lead  more 
>^lealBly»  if  poasible)  toi  die  infereiice  that  this  wonM  be  the 
-oh|e»t'Of  itbd45  Oeik&y  a9fi.   The  former  of  these  statutes 

•  was  pa«ed  belbre  tbe  Union  with  Ireland*,  and  is  intituled 
»t<iAn  Astloc  the  more  efieotual  execution  of  tbe  criminal  law 

in  tbci  tw*  parts  of  ibe  Umted  Kingdom.'^  Various  provt- 
.  aiona  tae  iMarted  in  thi»aet  to  accomplish  tbe  object  stated 
•itt  tber  title  of  the  aei  Subsequendy  to  tbe  passing  of  this 
aMultoy  tbe  Union  with  Ireland  took  place;  and  tbe  44 
Caeo^B,  c  &^  extended  the  provisions  of  the  \S  Geo.  3  to 
'that  country* 

Thia:  Court  has  no  power  at  common  law  to  punish  a 
4)Qntenipt  to  tbe  Couvt  of  Quarter  Sessions.  That  ccmrt 
baa  uaspfe  nuthofity  to  punish  for  oonteospt  (6)  to  itself. 

M.  D,  Hill,  in  support  of  the  rule.  It  will  be  extremely 
iiiCOBveuieiii  if  there  is  no  power  in  this  Cour^  ekber  by 
the  onmnwin  law  or  by  statute,  to  punish  the  witness  for 
.the  tontenspt  of  wbaeb  he  baa  been  guilty*  and  a  aubpeena 
iaaued  frotfi  tbe  Court  o£  Quarter  Sessions  wili  be  useless^ 
In  Rejt  v«  Sing^\  tbe  witness  was  setYed  ^iib  tbe  copy  ef 
a  subpeNM  issued,  out  of  tbe  Crown  Qfiico^  requb^ng  ^ins  to 
utAMid  at  the  aiaiaDea^  aind  this  Court  granted  an  altaohment 
.against  him  for  not  attending  in  obedience  to  tbe  subpeMM. 
Tbia  ease  establishes  tbe  prepositoen  that  tbe  Cou»t  ^ 
King'si  Bench  baa  ike  pawer  of  eempelling  the  «ttendanoe 
of  wiitneases^  at  it^mor  ceurtSh  It  certainly  shews  Aat 
tUa  Coufl  wouU  in  this  case  grant  an  attaebmee^  if  tbe 

'    (a)  Post,  729.  (c)  8  T.  R.  586. 

(6)  Rcjs  V.  Lord  Preston,  1  Salk.  278. 
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16S4.  subpcena  had  issued  out  of  ihe  crown  ojjke.  The  subpoena 
here  is  issued  by  the  custos  rotuioruoi,  and  if  the  rule  is 
that  it  is  necessary  to  send  to  the  crown  office  in  every 
case,  there  will  frequently  be  a  denial  of  justice.  [Liitk' 
dale,  J.  Was  the  subpcena  served  upon  the  witness  within 
the  jurisdiction  of  the  Court  of  Quarter  Sessions?]  It 
was.  It  is  only  necessary  to  issue  the  subpoena  from  the 
crown  office  when  the  witness  resides  out  of  the  county. 
Mr.  Nolan  says  {a),  *^  Subpoenas  to  compel  the  attendance 
of  witnesses,  when  living  within  the  county  for  which  the 
sessions  are  held,  are  issued  by  the  clerk  of  the  peace^  and 
also  from  the  crown  office.  But  where  the  witnesses  live 
in  a  different  county,  the  crown  office  alone  can  issue  the 
subpoena."  Mr.  'Solan  also  adds, ''  and  if  the  witness  dis- 
obeys it,  qutere,  if  the  Court  of  King's  Bench  will  not 
punish  him  by  attachment.'*  Then,  with  respect  to  the 
tender  of  a  sum  of  money  for  expenses.  [Lord  Den-^ 
man,  C.  J.  I  understand  that  objection  is  waived.]  The 
third  section  of  the  45  Geo.  3  sanctions  the  opinion  that 
the  Court  of  King's  Bench  may  enforce  the  attendance  of 
witnesses  at  inferior  courts. 

Lord  Denman,  C.  J. — If  the  practice  had  existed  of 
enforcing  the  attendance  of  witnesses  at  inferior  courts,  by 
attachment  out  of  this  Court,  there  might  be  good  reasons 
for  such  a  course  of  proceeding.  We  cannot,  however, 
give  ourselves  power  because  it  is  convenient  to  possess  it. 
This  Court,  in  my  opinion,  possesses  no  such  power.  It 
was  even  doubted  in  Rex  v.  Ring,  (where  the  subpcsna 
issued  out  of  the  crown  office,  and  required  the  attendance 
of  the  witness  at  the  assizes,)  whether  this  Court  could  pos- 
sess the  power  to  that  extent.  The  principle  of  the  com- 
mon law, — that  this  Court  has  a  power  of  punishing  for 
contempt,  does  not  apply,  since  the  offence  committed  is 
not  a  contempt  of  this  Court.     There  is  a  mode  of  enforc- 

(o)  2  Nol.  P.  L.  541,  note  (4),  (442,  note  (1),  third  edition.) 
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ing  the  attendance  of  witnesses  by  attachment,  by  issuing  a         18S4. 
subpoena  out  of  this  Court.    The  45  Geo.  3  is  confined  to 
persons  residing  in  other  parts  of  the  United  Kingdom. 
The  preamble  to  the  third  section  recites  that  it  is  fit  to 
provide  for  the  appearance  of  persons  to  answer  in  cases 
where  warrants  are  not  usually  issued,  and  to  give  evidence 
in  criminal  prosecutions  in  every  part  of  the  United  King- 
dom.   It  then  enacts,  ^'  That  the  service  of  every  writ  of 
subpcena  or  other  process  upon  any  person  in  any  one  of 
the  parts  of  the  United  Kingdom,  requiring  the  appearance 
of  such  person  to  answer  or  give  evidence  in  any  criminal 
prosecution  in  any  other  of  the  parts  of  the  same,  shall  be 
as  good  and  effectual  in  law  as  if  the  same  had  been  served 
in  that  part  of  the  United  Kingdom  where  the  person  so 
served  is  required  to  appear:  And  in  case  such  person  so 
served  shall  not  appear  according  to  the  exigence  of  such 
writ  or  process,  it  shall  be  lawful  for  the  court  out  of 
which  the  same  issued^  upon   proof  made  of  the  service 
thereof  to  the  satisfaction  of  the  said  court,  to  transmit  a 
certificate  of  such  default  under  the  seal  of  the  same  court, 
or  under  the  hand  of  one  of  the  judges  or  justices  of  the 
same,  to  the  Court  of  King's  Bench  in  England,  in  case 
such  service  was  had  in  England  ;  or  in  case  such  service 
was  had  in  Scotland,  to  the  Court  of  Justiciary  in  Scot- 
land ;  or  in  case  such  service  was  had  in  Ireland,  to  the 
Court  of  King's   Bench   in   Ireland;   and  the   said  last- 
mentioned  courts   respectively  shall   and   may  thereupon 
proceed  against  and  punish  the  person  for  so  having  made 
default,  in  like  manner  as  they  might  have  done  if  such  per- 
son had  neglected  or  refused  to  appear  in  obedience  to  a 
writ  of  subpoena  or  other  process,  issued  out  of  such  last* 
mentioned  courts  respectively"    It  is  said  that  this  recog- 
nises the  power  of  this  Court.    I  cannot  say  that  I  should 
hold  that  this  Court  possessed  the  power,  upon  the  suppo* 
sition  that  the  statute  inferred  its  existence. 

LiTTLEDALE,  J. — With  regard  to  the  general  practice. 


The  ItiKO 

1^ 


I8d4.  no  instance  has  been  found  in  which  this  Court  has 
enf&nied  the  attendancb  of  a  witness  by  atbchment,  in  a 
€ase  simiifar  to  tbi^.     I  understand  that  before  ah  attach- 

RMtf.  mieiit  cat!  be  granted,  there  must  be  some  disobedience 
either  td  a  rule  or  to  tHb  process  of  this  Court.  Tl^  it  is 
wished  to  enforce  the  Attendahce  of  a  Witness  at  the  Quarter 
Suasions,  the  t)arty  should  Issue  a  subpoena  from  the  crown 
dflSee )  and  if  the  witness  disobeys  thaf  sub^xsh^  be  may 
ht  proceeded  against  by  attachment. 

TAtJNtdif>  J.— I  inquired  «i*hy  it  wa^  hot  matter  o^ 
attachml^nt  where  the  subpoena  issued  oiit  of  the  t!burt  of 
Quarter  Sessions,  bs  well  as  where  it  issued  out  of  the 
Crown  Officbk  The  atlswer  is,  that  in  ttie  one  tase  tiiere 
it  a  contempt  of  process  issuing  out  of  this  Court,  and  id 
the  other  not« 

Williams,  J.>  concurred. 

Rule  discharged. 


The  King  v.  Pasman  and  others. 

In  die  case  of  A  Rule  had  been  obtainedi  calling  on  Whatky  the  pro- 

removed  hTto    »Ccutor  to   shew   cdUse   why   he  should   not  pay  to  the 

K.  B.  by  cer-  defendants  certain  eost^  incurred  by  them  in  preparing  for 

Cour"bas  no    trial  at  the  Clerkenwell  sessions.    From  the  affidavits  filed 

power  to  order  ^htn  the  rule  was  obtained  Jt  Appeared  that  a  bill  for  a 
the  payment 

of  costs  in-  conspiracy  hf  the  defendants  was  found  at  the  Middleiex 
^T^i^Z'!  «w*>o*«  "°  November  last:  that  the  defendants  gave  to  the 
prosecutor  riotice  of  trial  for  fhe  ]6lh  of  January  last }  atid 
that  the  prosecutor!  before  the  opening  of  the  Court  on 
that  dayi  lodged  a  certiorari  with  the  clerk  of  the  peace, 
whereby  the  proceedings  were  removed  into  this  Court« 

Sir  Jarne9  Starkli  now  showed  6au8d.    Tbe  act  wbich 


ThtKiim 
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rigiilates  tb«  issuing  of  a  certiomrii  requires  the  prosecutor        ism. 

either  to  prosecute  or  to  pay  the  costs^  that  is»  the  costs 

iacurred  in  this  CoHrU  The  defenddnts  saji  that  this  Court 

has  a  power  to  award  the  costs  of  preparing  for  trial  al  thd      PasHaiTi 

sessions.    This  Court  has  no  authority  except  hy  statutfe* 

and  no  act  gives  this  Court  jurisdiction  to  award  costs 

iacurred  btfm^  the  renoVal  of  th^  record. 

F.  V.  Lee,  in  support  of  the  rule.     Rex  v.  Lewk  (a) 
abews»  that  a  certiorari  does  not  issue  at  the  instance  of  a 
prosecutor  as  a  matter  qf  rights  and  therefore  the  Court 
will  not  allow  the  prosecutor  to  mbke  use  of  it  vexatiously 
aUd  oppressively^    [Lord  Denmnfii  C*  J«  The  payment  of 
the  costs  incurred  was  not  imposed  Upon  the  prosecutpr 
when  the  certiorari  was  granted  by  this  Courti    Assuming 
that  the  prosecutor  has  been  guilty  of  oppression^  what 
jurisdiction  has  the  Court  to  order  the  payment  of  these 
costs  i     TaUntQH,  J.  This  is  an  application  to  us  to  allow 
costs  incurred  elsewhere,]    Jones  v*  Davies^b)  is  a  case  iu 
point.     There  a  certiorari  issued  to  remove  a  cause  from 
the  Court  of  Great  Sessions  in  Wales*  No  special  ground 
for  the  certiorari  was  sbewui  nor  wiis  any  notice  of  the 
application  for  the  certiorari  given  to  the  opposite  party. 
The  certiorari  was  riot  lodged  until  the  di^  before  the 
trial  would  in  course  have  taken  placci  end  great  expense 
had  been  incurred*    The  Court  quashed  the  certiorari^  and 
ordered  the  party  obtaining  it  to  pay  the  costs  incurred  by 
the  opposite  party  in  preparing  for  the  trial.     There  can 
be  no  difference  in  this  respect  between  a  civil  action  and 
an  indictment.    In  Bex  vi  Bartrum  {c)i  an  indictment  for 
perjury  was  removed  by  certiorari  into  this  Court*    The 
prosecutor  gave  notice  of  trials  and  on  the  day  of  trial 
withdrew  the  record.    The  Court  ordered  the  prosecutor 
to  pay  the  defendant  the  costs  of  preparing  for  the  trial. 
Again>  in  Rex  v^  Wmlton  {d),  the  costs  of  trial  were  allowed 

(a)  4  Bar r.  2456.  (c)  8  East,  fiO§, 

Ih)  i  Batn.  U  CreHw.  148.  (iT)  4  Carr<  k  Tayntf  fe4. 
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1834.  to  the  defendant^  but  in  this  case,  as  in  Rex  v.  Bartrum^ 
the  costs  allowed  were  certainly  costs  incurred  after  the 
certiorari  had  issued.  [Lord  JDentnan,  C.  J.  In  Jones  v. 
DavieSf  the  person  who  sued  out  the  cerUorari  had  done 
what  he  had  no  right  to  do.  Here,  the  prosecutor  has 
only  done  that  which  by  law  he  /lad  a  right  to  do.]  The 
Court  may  modify  the  rule,  and  direct  the  certiorari  to  be 
quashed  unless  these  costs  are  paid. 

LfOrd  DfiNMAN,  C.  J. — ^The  Court  has  no  power  to 
order  these  costs  to  be  paid.  Jones  v.  Davies  is  certainly 
not  easy  to  be  distinguished  from  the  present  case,  and  I 
am  not  certain  that  the  distinction  I  suggest  is  correct.  It 
is  this — In  Jones  v.  Davies^  the  certiorari  ought  not  to  have 
issued  except  on  special  grounds,  and  it  was  sued  out  with- 
out any  ground  being  alleged; — the  certiorari  therefore 
issued  improperly :  but  here,  the  prosecutor  has  done  no 
more  than  by  law  he  had  a  right  to  do.  As  the  certiorari 
issued  without  condition,  the  Court  cannot  now  impose 
terms.  The  Court  cannot  now  modify  the  rule  in  the  man- 
ner proposed.  Another  application  must  be  made  if  the 
defendants  wish  to  ask  the  Court  to  quash  the  certiorari. 

LiTTLEDALE,  J. — Jones  V.  Dovies  is  not  a  case  I  should 
be  disposed  to  follow.  There,  however,  the  certiorari  is- 
sued improperly,  as  no  ground  was  stated  for  removing  the 
cause,  and  no  notice  was  given  to  the  defendant.  Here, 
the  certiorari  issued  regularly;  and  there  is  no  reason  there- 
fore for  making  the  prosecutor  pay  these  costs,  as  he  has 
proceeded  with  perfect  regularity.  I  do  not  see  bow  this 
Court  can  have  any  power  over  the  costs  incurred  before 
the  certiorari  issues. 

Taunton,  J. — This  Court  has,  in  my  opinion,  no  juris* 
diction  to  interfere  with  the  proceedings  in  the  Court 
below.  In  Jones  v.  JDavies,  I  addressed  that  argument  to 
the  Court.  I  believe  the  Court,  in  that  case,  made  the 
rule  absolute  from  the  exuberance  of  virtuous  indignation 
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against  the  improper  practice  whicli  had  prevailed  in  tHe         1834. 

Court  of  Great  Sessions.  Vi^^v-^*/ 

The  King 

Williams,  J. — The    prosecutor   liaving   obtained   the      Pasman. 
certiorari  ^nrithout  term'd,  I  cannot  see  upon  \^'hat  ground 
we  can  now  impose  terms  upon  him. 

Sir  James  Scarlett  applied  for  costs. 
»* 

Lord  Denm'an,  C.  J. — We  have  no  discretion. 

Rule  discharged,  with  costs. 


The  King  v.  Elmy  and  Sawyer. 

The  defendants,  who  were  brought  up  by  habeas  corpus,  "^^^  reimn  to 
had  been  convicted  of  an  offence  under  3  8c  4  Will.  4,  pas,  by  a 
c.  53,  intituled  "  An  act  for  the  prevention  of  smuggling,"  ^^^^  *^*'®^ 
and  committed  by  two  magistrates  to  the  county  gaol  at  soner  was  re- 

The  gaoler  returned  that  he  received  the  prisoners  on  the  rant  ofcom- 
18lh  of  May  last,  by  virtue  of  two  certain  warrants  of  citing  a  con- 

Gommitroent  (which  he  set  out)  under  the  hands  and  seals  miction  ander 
^  _    _-  ,     T    TTT  .       •  /•     1  i.         ,      the  act  for  the 

of  Jr.  R.  and  J.  W.,   two  justices  of  the   peace   for   the  prevention  of 

borough  of  Dunwich,  which  stated  the  conviction  of  the  ?2*fi^^'?£^  - 

prisoners ;  and  that  he  detained  the  prisoners  under  these  c.  53,  which 

warrants  until  the  22d  of  May  last:  that  on  that  day,  some  ^0^^*^"'^^.'^^ 

person  in  his  absence  came  to  the  gaol,-^obtained  posses-  '*!**''  «'«^>7«'"t 

.  i.        t  •    ,  1  -,  1,  /        ,      ofcommit- 

8ion  of,  and  carried  away  the  said  warrants, — and  left  at  the  mcnt;)  thaton 

gaol  in  lieu  thereof  two  other  warrants  (which  were  also  set  5  *"^**^^"®"' 
o  J  \  <jay  some 

out,)  which  were  dated  on  the  same  18th  May,  and  were  person  came 

to  the  gaol, 
took  away  the 
warrant,  and  left  in  lieu  thereof  another  warrant,  dated  the  same  day,  under  the  hands 
and  seals  of  the  same  justices,  but  which  contained  no  statement  of  its  being  a  tubsti- 
'iuted  warrant;  and  that  under  this  warrant  he  had  since  detained  the  prisoner:  Held, 
that  it  ^id  not  sufficiently  appear  that  the  second  warrant  was  substituted  by  the  autho- 
rity of  the  justices,  and  that  the  prisoner  was  therefore  entitled  to  be  discharged. 

TOL.  III.  3  F 
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under  the  hands  and  seals  of  the  justices  who  had  signed  the 
former  warrants  of  commitment.  Under  these  latter  war- 
rants he  certified  that  the  prisoners  were  then  detained.  By 
section  90  of  the  above  act,  justices  of  the  peace  are 
authorized  and  required  to  amend  any  information,  oon^ 
viction^  or  warrant  of  commitment,  for  any  oflence  under 
any  act  for  the  prevention  of  smuggling  or  relating  to  the 
customs,  at  any  time,  whether  before  or  after  conviction. 

First  point :         Campbell,  A.  6m  and  Dundas,  for  the  Crovnu     It  may 

The  second      be  admitted  that  the  first  warranU  are  informal;  but  the 

warrants  sub-  ' 

stitutedforthe  prisoners  are  detained  under  the  second  warrants  of  corn- 
first  .  . 

mitment,  which  are  perfectly  valid.    [Lord  Dentnan,  C.  J. 

How  does  it  appear  that  the  justices  have  amended  the 

first  warrants  of  commitment  ?]     The  second  warrants  of 

commitment  are  under  the  hands  and  seals  of  the  justices 

who  are  parties  to  the  first.    The  gaoler  is  required  by  the 

writ  of  habeas  corpus  to 'produce  the  prisoners  and  state 

the  cause  of  their  detention.     He  states^  that  the  second 

Warrants  of  commitment  are  those  by  virtue  of  which  the 

prisoners  are  detained.     The  simple  question  therefore  is, 

whether  the  second  warrants  of  commitment  are   valid. 

[Taunton,  J.  The  objection  is,  that  it  does  not  suCBciently 

appear  in  point  of  fact  that  the  magistrates  intended  to 

amend  the  first  warrants  of  commitment,  and  that  they 

authorized  the  substitution  of  the  second  warrants  of  com* 

niitment  for  the  first.     The  gaoler  might  have  returned 

that  as  a  matter  of  fact.]     Both  the  first  and  second  war* 

rants  of  commitment  are  set  out.    They  bear  the  same 

date,  and  are  under  the  hands  and  seals  of  the  same  justices, 

who,  instead  of  interlining  the  first,  substitute  the  second. 

Can  it  be  said  that  a  warrant  of  commitment  can  only  be 

amended  by  making  an  interlineation  on  the  piece  of  paper 

on  which  the  warrant  of  commitment  is  written  ?    [Lord 

JJenman,  C.  J.  The  second  warrants  of  commitment  might 

have  recited  that  they  were  substituted  for  the  first.]  Where 

leave  is  given  to  amend  a  declaration,  the  amendment  is  not 
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made  bj  interlining  the  amended  declaration,  but  b;  deli-        1B34. 

vering  a  new  one  (a). 

In  Itex  V,  Taylor  (£)  it  was  held,  that  if  a  warrant  of 

commitment  in  execution,  manifestly  defective  on  the  face 

of  it,  shews  that  there  has  been  a  conviction,  the  Court  will 

not  notice  the  defect  until  the  conviction  is  returned  into  Second  point: 
.  .  Tboagh  war- 

Court*     It  appears  in  this  case,  that  there  has  been  a  Tanubad^con- 

convictioq  which  the  Court  will  not  intend  to  be  invalid,  miction  good. 
Tbe  Courts  therefore,  will  not  discharge  the  defendants  for 
want  of  form  in  the  commitment,  if  the  conviction  be  good. 
In  Bex  V.  Toy/or,  it  was  said  by  Bajfley^  J.,  "  There  is  an 
old  case  in  Forie$cue  which  decides  this,  that  if  there  is  a 
conviction  iqdependently  of  the  commitment,  the  Court  will 
not  discharge  on  any  defect  in  the  warrant  of  commitment, 
unless  the  qonyiction  is  before  them."  On  referring  to 
Fqrie$cut{c)t  it  appears  that  the  case  was  this.  On  a  return 
ta  a  habeas  corpus,  which  stated  that  the  defendant  had 
been  convicted  of  carrying  away  deer  in  a  forest,  it  was  ob- 
jected that  the  word  '^unlawfully"  was  omitted.  Purler ^  C.  J. 
said, ''  there  is  a  difference  in  the  return  of  a  habeas  corpus 
where  it  is  before  conviction  and  after ;  for  where  it  is 
after,  you  need  not  be  so  particular.  It  ought  to  be  alleged 
'  unlawfully'  if  before  conviction ;  but  in  this  case,  it  may 
be  in  the  conviction,  so  that  it  will  be  well  enough.''  In 
JUx  V.  Taylor^  the  Court  waited  until  the  conviction  was 
returned,  and  then  discharged  the  party.  Rex  v.  Rogers  (d) 
is  to  the  same  effect  as  Rex  v.  Taylor*  [LiUledale,  J.  First  point. 
There  is  still  this  objection,  that  the  party  is  admitted  not  to 
be  any  longer  in  custody  under  the  first  warrant,  and  it  does 
i^ot  appear  that  he  is  in  custody  under  the  second  warrant ; 
sipqe  it  does  not  appear  .who  took  away  the  first  warrant 
imd  brought  the  second*  The  prisoner  is  brought  to  the 
gaoler  with  the  first  warrant.]  The  second  warrant  is 
aubstituted  for  the  former  one,  and  it  cannot  be  necessary 

(a)  Quere.  (e)  Bex  v.  Hawkim^  Fortes.  872. 

(h)  7  Dowl.  &  Ryl.  622.  (d)  1  Dowl.  &  R^l.  156. 

3  e2 
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1834.  that  the  justices  should  come  to  the  gaol  and  do  this  in 
person.  Rex  v.  Allen  (a),  and  Hex  v.  Barker  {b),  also 
establish,  that  where  there  is  a  valid  conviction,  the  Court 
will  not  discharge  a  prisoner  on  account  of  an  informality 
in  the  warrant  of  commitment. 

Platl  and  Palmer,  for  the  prisoners.  The  Court  will  not 
intend  any  fact  which  is  not  expressly  stated  in  the  return  to 
the  habeas  corpus.  There  is  nothing  apparent  oh  the  return 
to  shew  which  are  the  original  warrants  of  commitment,  and 
which  are  the  amended  warrants.  The  return  professes  to 
detain  the  parties  on  the  second  warrants  of  commitment, 
but  for  anything  that  appears  to  the  contrary,  both  the 
parties  and  the  offences  mentioned  in  the  second  warrants 
may  be  different  from  those  named  in  the  first.  The  gaoler 
was  not  charged  with  the  prisoners  under  the  second  war- 
rant. Where  a  party  is  illegally  arrested  on  a  Sunday,  and 
on  the  Monday  a  detainer  is  lodged  against  him,  it  is  the 
practice  of  the  Court  to  set  the  party  at  liberty. 

Campbell^  A.  G.,  in  reply.  It  is  desirable  that  the  course 
proper  to  be  pursued  where  an  amended  order  is  intended 
to  be  substituted  should  be  well  ascertained.  It  cannot  be 
said  that  the  justices  did  not  authorize  the  substitution,  as 
it  appears  that  they  signed  and  sealed  the  second  warrants. 
It  was  not  necessary  that  the  gaoler  should  be  charged  with 
the  prisoners  under  the  second  warrants,  for  a  substituted 
warrant  is  a  continuation  of  the  other. 

Lord  Denman,  C.  J.— I  agree  with  much  that  has  been 
urged  for  the  crown,  but  still  I  am  of  opinion  this  is  not  a 
good  detainer.  It  is  said  that  the  statute  gives  the  justices 
power  to  amend  the  warrant  of  commitment,  and  that  the 
committing  magistrates  having  discovered  an  error  in  the  first 
warrants  of  commitment,  proceeded  to  amend  it.     This 

(a)  15  East,  333.  (6)  1  East,  186. 
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they  have  undoubtedly  a  perfect  right  to  do,  but  it  ought  to  1834. 
appear  clearly  that  they  luive  done  so.  The  amendnient  by 
the  magistrates  may  be  made  either  by  altering  the  first 
warrants  of  commitment  with  their  own  hands,  or  by 
alluding  to  the  first  warrants  of  commitment  in  the  second. 
In  restraining  the  liberty  of  the  subject,  it  ought  to  be 
shewn  that  everything  has  been  done  with  perfect  regu- 
larity. That  not  being  the  case  here,  the  prisoners  are 
entitled  to  be  discharged. 

LiTTLEDALE^  J. — It  appears  from  the  return  to  the 
habeas  corpus  that  there  were  two  warrants  of  commitment 
for  each  prisoner.  The  first  warrants  and  the  prisoners 
came  together  to  the  gaoler.  They  werc^  therefore,  pro- 
perly in  custody  under  these  warrants.  The  justices,  by 
the  act,  have  the  power  to  amend  the  warrant  of  commit- 
ment. This,  it  is  said,  they  did.  But  that  fact,  I  think,  does 
not  sufficiently  appear.  Although  the  hands  and  seals  of 
the  justices  are  subscribed  and  aflixed  to  the  second 
warrants  of  commitment,  it  is  not  shewn  that  they  found 
their  way  to  the  gaoler  with  the  sauction  and  by  the 
authority  of  the  justices.  Nor,  therefore,  does  it  appear 
that  the  prisoners  were  detained  or  charged  under  the 
second  warrants  of  commitment  by  the  authority  of  the 
justices.  I  do  not  mean  to  say  that  it  is  necessary  for  the 
justices  to  go  to  the  gaol  and  strike  out  what  they  wish  to 
amend  with  a  pen,  but  if  they  chose  not  to  go  to  the  gaol, 
they  ought  to  have  sent  an  intimation  to  the  gaoler  that  the 
second  warrants  were  sent  by  their  authority.  If  they  had 
sent  a  letter  under  their  hands  stating  that  the  second 
warrants  of  commitment  were  substituted  by  them  for  the 
first,  the  production  of  that  letter  would  have  shewn  that 
the  substitution  was  made  by  the  authority  of  the  justices. 
It  does  not  appear  that  any  such  intimation  was  given,  and 
therefore  the  prisoners  must  be  discharged. 

Taumton,  J««— I  am  also  of  opinion,  that  the  prisoners 
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1834.  are  entitled  to  be  discharged.  Primft  facie,  the  warrwit 
under  which  the  party  is  rfceti;e(2  is  the  warrant  of  detmmr. 
The  second  warrant,  in  order  that  it  may  supersede  the 
first,  ought  to  be  fully  shewn  to  be  an  act  of  the  justtoes^ 
It  would  be  a  petitio  principii  to  say  that  the  second 
warrant  amends  the  first,  unless  it  is  first  showa  dwt  the 
second  was  sent  by  the  authority  of  the  justices*  It  does 
not  appear  that  the  second  warrant  was  sealed  by  die 
justices.  It  does  not  appear  that  the  second  warrant  was 
an  amendment  of  the  first.  It  does  not  appear  that  they 
authorized  the  one  in  lieu  of  the  other.  The  words  ''  in 
lieu"  are  used  in  the  return,  but  it  may  have  beea  left  by 
persons  who  had  no  mtthority  from  the  magtstnttes*  The 
fact  may  be,  and  is,  that  the  prisoners  were  detained  under 
the  second  warrant ;  but  the  question  is,  whether  that  de- 
tainer is  lawful.  That  second  detention  couM  aot  be 
legal,  unless  it  was  authorized  by  the  magistratea  ;  and,  for 
anything  that  appears,  it  was  wholly  tmauthorizod  by  tbeai. 
It  is,  however,  said,  that  if  a  proper  eonvielioii  has  taken 
place,  and  appears  upon  the  warrant  of  commitaatM^  the 
prisoners  are  not  entitled  to  be  discharged,  nUiiodgh  ihe 
warrant  itself  is  bad.  I  answ^,  that  we  h«re  not  Ibe  «o»- 
viction  before  as  a$  a  teparate  insinMmntM  1  have  « 
recollection  of  a  case  where  it  appeared  that  a  party  ImkI 
been  convicted  under  one  statute,  and  was  coBMMIed 
under  another  in  pari  materia.  It  was  held  by  the  Go«rt> 
that  the  one  would  not  help  the  othen  The  Court  \ 
sidered  the  conviction  one  thing  and  Ike 
another.  It  appears  to  me,  therefore^  tkat  the  priionen 
are  entitled  to  be  discharged.  There  conM  beii#  ^Ufiooity 
in  shewing  that  the  second  warrant  wns  teade  and  sub^ 
stituted  by  authority  of  the  justices,  if  thirt  were  the  < 


Williams,  J.-^I  am  of  the  same  opinion*  I  do  not  set 
how  the  Court  can  look  at  the  second  warrants*  If  <fcey 
were  not  substituted  by  the  authority  of  ithe  justices,  we 
ought  not  to  look  at  them.    There  is  no  intimatieii  in  the 
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return  that  the   first  warrants  were  withdrawn  and  the        1834. 
second  substituted  by  the  magistrates.      Both  bear  the 
same  date.     I  do  not  even  see  what  there  is  to  shew  that 
those  stated  to  be  amended  toere  the  second  warrants. 

Lord  DnNMAN,  C.  J.— My  judgment  proceeds  entirely 
on  the  ground  that  the  one  warrant  is  not  substUtUed  for 
the  other  by  the  atUbority  of  the  mag^Urates. 

The  prisoners  were  discharged. 


DoDD  and  another  v.  Holme  and  another. 

CxASE.     The  first  count  of  the  declaration  stated,  that  An  action  lies 

the  i^aiotiff  was  possessed  of  an  ancient  dwelling-house,  Xo"by^car&^^ 

wherein  he  carried  on  the  business  of  a  lodging-house  lessness  or 

keeper,  and  that  the  defendants  were  employed  in  digging  excavating  his 

the  iMftndatioos  of  an  intended  building  in  a  piece  of  land  own  ground, 
...  .  either  causes 

aext  ad)«imng  to  the  land  whereon  the  dwelling-house  was  or  accelerates 
faviit,  yet  the  defendanto  so  carelessly  dug  such  foundations,  ^^^^qIq^^"" 
that  by  reason  thereof  the  foundations  and  walls  of  the  said  house. 
dwelling-bouse  sunk  and  gave  way,  and  it  became  uninha- 
bilabk.  The  dedaration^ which  contained  four  other  counts, 
i—clndcd  with  a  statement  of  special  damage,  ikt  the  trial 
bttfiore  BoUamd,  B^  at  the  Lancaster  summer  assizes,  1833, 
it  appeawd  that  the  dwelling-house  of  the  plaintiff,  which 
bad  been  bnilt  more  than  twenty  years,  adjoined  upon  a 
Urarehonse  bek>nging  to  one  Birhett.  The  defendants  were 
casplojped  by  Birkeit  to  pull  down  and  rebuild  the  ware- 
home  cm  his  land«  The  defendants  pulled  down  the  ware- 
lioiiae  and  di^  a  foandation  at  the  extremity  of  Birketfs 
land»  in  ooasequence  of  which  the  plaintiff's  dwelling- 
house,  which  was  very  old,  gave  way.  Evidence  was  given 
Aat  the  fimlty  state  of  the  dwelling-house  occasioned  its 
fall.  It  was  not  known  when  the  house  or  the  warehouse, 
which  was  pulled  down,  was  built.    The  learned  baron  told 
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the  jury  that  the  plaintiff  was  entitled  to  recover,  provided 
they  were  of  opinion  that  the  fall  of  the  plaintiff's  dwelling- 
house  was  occasioned  by  what  the  defendant  bad  done. 
The  jury  found  a  verdict  for  the  plaintiffs;  and  leave  was 
given  to  the  defendants  to  move  to  enter  a  nonsuit,  in  case 
the  learned  judge  had  misdirected  the  jury.  In  Michaelmas 
term  last,  F.  Pollock  obtained  a  rule  nisi  for  a  nousuit  or 
a  new  trial,  on  the  grounds  that  it  should  have  been  left  to 
the  jury,  whether  the  plaintiff's  house  was  properly  built, 
considering  that  it  stood  on  the  extremity  of  his  own  land,— 
and  that  the  verdict  was  against  the  weight  of  evidence. 


Blackburne  and  Roscoe  now  shewed  cause.  It  was  not 
a  proper  question  to  leave  to  the  jury,  whether,  under  all 
the  circumstances,  the  plaintiff's  ancient  house  was  built  in 
a  proper  manner.  That  would  have  been  an  issue  diffe* 
rent  from  and  irrelevant  to  that  raised  by  these  pleadings. 
In  Wyait  v.  Harrison  (a),  cited  for  the  defcindant  at  the 
trial,  it  was  decided  that  the  possessor  of  a  modern  house 
cannot  maintain  an  action  against  the  owner  of  the  adjoin- 
ing land,  for  digging  in  his  own  land,  so  that  the  house  falls 
in.  The  whole  question  was,  whether  the  house  was  an- 
cient or  modern.  Besides,  there  was  no  allegation  that  the 
defendant  had  acted  carelessly.  In  Peyton  v.  The  Mayor 
of  Londoji  (b)f  which  was  an  action  by  the  owner  of  the 
adjoining  house,  for  taking  down  an  old' partition  Wall,  there 
was  no  opportunity  to  shore  up  the  botise ;  and  the  Court 
therefore  heldthtrt  it  was  the  duty  of  the  owner  of  the  house 
to  secure  it  internally.  The  defendants  in  this  case  did 
shore  up  the  plaihtitf's  house,  but  did  it  so  ii^efficiently 
that  the  house  fell.  [Tauniofi,3.  It  Wyatt  ii  HarriwM 
there  is  citecf  ai  very  important  position  from  Rollins  Abri^^ 
meni,  which  ivas  the  corner  stone  of  that  decision.  What 
Was  the  antiquity  of  "this  house?]    Very  great.   -One  of 


(a)  3  Barn.  &  Adol.  871. 
(6)    9  Barn.  &  Cressw.   725; 
and  see  S.  C.  per  noincn  Pet/ton  {', 


The  Governors  of  Chrises  Ho^al^ 
4  Manu.  &  llyi.  6^5. 
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the  arguments  used  at  the  trial  was,  that  the  house  was  old         1B34. 
and  crazy.    The  first  case  in  which  a  distinction  is  made 
between  an  ancient  house  and  a  modem  one,  is  in  Palmer  v.  v. 

Fleshees  (a).  There  is  also  a  case  in  Selwyn's  Nisi  Prius (6).  ^®^''^- 
In  Walters  .and  others  v.  Pfeil(c),  which  was  an  action  si- 
milar to  the  present.  Lord  Tenterden,  C.  J.,  after  saying 
that  the  owner  of  the  house  injured  ought  to  have  shored 
it  up  internally,  thus  continued : — ''  Still,  the  omission  does 
not  necessarily  defeat  the  action;  if  the  pulling  down  be 
irregularly  and  improperly  done,  and  the  injury  is  produced 
thereby,  the  person  so  acting  may  be  liable  for  it,  although 
the  owner  of  the  house  destroyed  may  not  have  done  all 
that  he  ought  for  his  own  protection.''  It  is  a  maxim  of 
the  law,  and  is  laid  down  in  Turbervilv.  Stamp  (d),  that 
**  every  man  must  use  bis  own  so  as  not  to  hurt  another/' 
In  Smith  v.  Martin  {e),  which  was  similar  to  this  case,  no 
inquiry  was  made  whether  the  house  injured  was  properly 
built.  [Lord  Denman,  C.  J.  You  do  not  know  that  when 
the  house  was  built  it  was  erected  at  the  extremity  of  the 
owner's  land.]  That  did  not  appear.  In  Brawn  v.  fVind- 
sor{f)i  the  plaintiff's  house  had  been  by  permission  built 
against  the  pine  end  wall  of  the  defendant.  Twenty  years 
subsequently  the  defendant  made  an  excavation  in  his  own 
jand,  in  a  careless  and  unskilful  manner,  by  which  the  wall 
and  con;sequently  the  house  was  injured.  The  Court  of 
JEi^chequer  held  that  the  action  was  maintainable;  and  it 
never  occurred  to  any  one  to  agitate  the  question,  whether 
the  house  damaged  was  properly  or  improperly  built,  but 
the  questions  werej  whether  the  licence  to  build  against  the 
:wall  could  be  revoked,  and  whether  he  could  make  use  .of 
his  own  prqperty  in  any  way  he  pleased.  That  case  came 
^to  the  same,  question  as  .this,  (or  by  user  for  a  length.of  time 
a  grant  is  to  be  presumed.  .[Iiord  Denman,C*i.  User  for 
a  length  of  time  of  a  man's  own  land,  raises  no  presump- 

(a)  1  Siderf.  167.  {d)  1  Salk.  13. 

(6)  1  Selw.  N.  P.  8tli  ed.  444,         (e)  9.  Saund.  394,  6. 
SUoMd  V.  John.  (/)  1  Crompt.  &  Jcrv.  80. 

(c)  1  M.  &  Mai.  362. 
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tion.]  Shmgiby  ▼«  Barnard  (a),  Boberis  v.  Read  {b\  Satim 
V.  Clarke  (c),  «xl  Jonei  ▼•  Bird(d),  shew  that  the  qiiestimi 
which  aruet  in  cases  of  this  descriptioD,  is,  whether  the 
party  making  an  alteration  in  his  own  property  has  exer- 
cised such  piecaiition  and  care  as  to  prevent  his  neig)^ 
hour's  property  firora  being  injured.  In  the  absence  of 
an Aority,  the  reasonable  rule  is,  that  the  person  executing 
the  woriL  shonld  take  due  care  and  precantioo  that  he  does 
not  damage  the  adjoining  property  by  that  woriu  In  Jcmm 
▼•  Bird{€)f  which  was  an  action  for  neg%entiy  repniri^; 
sewers,  whereby  certain  houses  near  to  them  were  da* 
maged,  Be^ley,  i.  and,  that  it  was  not  enoogh  to  shew 
diac  the  defendants  had  exercised  all  their  own  skill  and 
cantion,  and  that  they  had  been  guilty  of  negligence  in  not 
having  attended  to  the  si^gestiom  of  odiers,  who  recom- 
mended the  precaution  of  shoring  up  the  chimneys.  [Lkile- 
itdeyi.  referred  to  Ffliier^s^ftrM{ginai#,Traspassy(I.a.)(/)» 
and  Comyfts's  Digeti,  Action  on  the  Case,  Vuuamoe^  (C.)«] 

F.  Pollock  and  W^himan,  m  su|qpoit  of  the  rule.  jAAer 
the  report  of  the  learned  judge,  die  mle,  so  fer  as  relates 
to  a  nonsuit,  must  be  abandoned*  Hien  with  respeet  to  a 
new  trial,  it  should  have  been  left  to  die  jury,  whether  tin 
house  was  originaUy  built  in  such  a  manner  and  in  such  a 
position  us  it  ought  to  have  been»  with  respect  to  the  adjoin- 
ing innd.  There  is  no  doubt  that  the  plainttf 's  bouse  was 
pi^apped  'Up  by  the  defendant's  warehonse,  and  if  Ae  taktag 
down  ^  warehouse  placed  the  plsmtiff's  house  in  dniq«er, 
it  was  the  phintiff 's  bnsinesB  to  take  measures  to  prevent 
its  AH.  With  respect  to  lights,  no  man  can  oomphin,  Aat 
aDtsr  he  has  permitted  a  window  to  remain  ferM^enty  yearsy 
a  jnry  are  to  presume  a  grant.  The  reason  why  a  grant  is 
presuaMd  is^tfaat  each  particular  act  is  taken  tobe  peraiCtoi* 
Qat  no  means  can  be  taken  to  prevenit  a  person  buMsag  in 

(a)  1  Rollers  Rep.  490/  (<0  5  Barfi.  ^  Alders.  BSt* 

(b)  16  East,  815.  (e)  1  BowL  &  RyL  497. 

(c)  6  Taunt.  29.  (/)  20  Vin.  Abr.  5X4. 


Lord  Deivmav,  C  J.^-^This  it  b  OBse  iimriving 
enrious  points  of  law.  It  is  an  action  for  careleB8lgr» 
aegligentlyy  unsldliiiHy  and  iniptoperiy  ^Kggiog  the  fonnda« 
tmw  of  a  warehottse  on  Cbe  hnd  niext  adjotning  the  land 
on  which  the  plaintiff's  ^welliiig^hoiise  was  kmit,  8#  that  bf 
reason  tibereof  the  foMidatiofts  and  walls  of  the  pfadattfTs 
dwelling-house  sunk  and  gave  way.  The  qneslioa  )%  lAe^ 
ther  it  was  prored  at  the  trial,  and  left  by  the  learned  judge 
to  the  jury,  that  the  fenndatioin  of  the  wnrehonse  were 
earelearigr  and  negligently  dug  by  the  defendanlB.  That 
was  die  fit  point  to  be  submitted  to  die  jury,  because  the 
Occasion  of  the  damage  was  the  real  question  to  be  tried; 

(a)  3  Bam.  &  Adol.  876. 
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an  insufficient  manner  at  the  extremity  of  hb  land»  near  an  tes^ 
adjoining  building.  It  is  said  diat  the  plaintiff's  is  an  an« 
cient  house,  and  that  there  is  a  distinction  between  the  ease  *^^ 
where  the  house  damaged  is  modem  or  ancient.  It  has  Houib. 
been  foigotten  that  the  defendant's  warehouse  is  as  oM  as 
the  phintiff 's  house.  The  case  is  the  same  as  if  the  de« 
fendants,  by  excavatii^  their  own  land,  had  injured  n 
h^nse  recently  bnilt  WyM  v*  if«rftMMi  therefore  nppliee* 
There  LordlVnrmfen  says(ai),  ^  It  may  be  true^  thai  if  any 
land  adjoins  that  of  another^  and  I  have  not  by  buiMing 
increased  the  weight  upon  my  soil,  and  my  ne^hbonr  diga 
in  his  land  so  as  to  occasion  mine  to  fall  in,  he  may 
be  liable  to  an  action.  But  if  I  have  laid  an  addHimml 
weight  upon  my  land,  it  does  not  foDow  that  he  is  lo  be 
deprived  of  the  right  of  digging  his  own  grMnd>  becanae 
mine  will  dwn  become  incapable  of  supporting  the  arti- 
ficial weight  which  I  have  laid  upon  it."  Then  there  Was 
no  evidence  of  any  negligence  on  the  part  of  the  defendants, 
except  that  they  did  not  shore  up  the  bouse  of  die  plaintiff. 
But  PeyUm  v.  The  Lord  Mayor  Sfc.  of  London,  shews  that 
it  was  not  incumbent  on  die  defendants  to  shore  up  the 
plaintiff  "b  hosrse*  It  was  the  business  of  the  plaintiffii,  not 
of  the  defendants. 
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1834.  If  the  plaintiff's  house  was  in  so  desperate  a  couditioo  tliat 
it  jcould  not  have  stood  if  the  excavation  had  not  been  made, 
the  defendants  could  not  be  charged  with  the  result.  Much 
evidence  was  given^  but  substantially  the  question  was, 
whether  the  defendants'  act  had  caused  the  injury.  Tiie 
learned  baron  told  the  jury  that  the  plaintiffs  were  entitled 
to  recover,  provided  they  were  of  opinion  that  the  loss  was 
occasioned  by  what  the  defendants  had  done,  and  reports 
to  us  that  he  borrowed  the  terms  of  the  question  submitted 
to  the  jury  from  Wyati  v.  Harrison,  of  which  this  is  the 
converse.  The  point  of  negligence  was  in  substance  left 
to  the  jury,  and  they  could  arrive  at  no  other  conclusion 
than  they  have  done.  A  party  has  no  right  to  accelerate 
the  fall  of  his  neighbour's  house,  although  it  may  be  in  an 
insufficient  state  of  repair.  Without  entering  into  the  ques- 
tion as  to  the  distinction  in  this  respect,  between  a  modem 
house  and  one  which  has  been  built  twenty  years,  I  am  of 
opinion  that  the  question  has  been  fairly  left  to  the  jury> 
and  that  they  have  come  to  a  right  conclusion. 

LiTTLEDALE,  J. — ^The  plaintiff's  house  had  been  built 
for  upwards  of  twenty  years,  and  was  an  ancient  house. 
What  difference  this  makes,  I  will  not  take  upon  myself  to 
determine  in  the  present  case.  But  the  plaintiff  has  ac- 
quired certain  rights  upon  his  own  ^land.  The  learned 
baron,  as  appears  from  his  report,  has  taken  the  law  from 
WyaU  v.  Harrison.  He  did  not  leave  the  question  to  the 
jury  as  to  the  state  of  the  plaintiff's  house,  but  no  doubt 
that  was  pressed  upon  their  attention.  The  question  of 
negligence  was  certainly  before  them,  and  there  is  no  suffi- 
cient ground  for  disturbing  the  verdict 

Taunton,  J. — This  cause  at  the  trial  involved  a  mere 
question  of  fact  to  be  decided  by  the  jury.  I  am  at  a  loss 
to  see  that  the  conclusion  which  the  jury  have  come  to  is 
wrong.  This  cause  occupied  a  considerable  length  of 
time,  and  from  what  I  heard  read  from  the  learned  baron's 
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note  of  the  proceedings  at  the  trial,  it  is  dear  that  there  was        i8S4. 
an  inquiry  as  to  whether  the  act  was  done  by  the  defendants      TT^*^ 
negligently.     The  jury  have  drawn  the  conclusion  that  the  v. 

act  was  done  negligently.  In  every  count  of  the  declara-  Holme. 
tion  there  is  an  allegation  of  carelessness  and  negligence 
on  the  part  of  the  defendants.  The  jury  have  decided  not 
only  that  there  was  negligence,  but  that  by  reason  of  the 
negligence  on  the  part  of  the  defendants,  the  damage  was 
sustained  by  the  plaintiffs.  It  is  said  that  the  house  was 
so  ruinous,  that  peradventure  it  would  not  have  stood  six 
months.  The  defendants  have  no  right  to  accelerate  the 
fall  of  the  house  six  months.  If  the  house,  from  its  con- 
dition, was  likely  to  come  down — if  in  truth  it  did  come 
down  from  that  cause,  the  damage  has  not  been  sustained 
by  the  negligence  of  the  defendants.  There  was  ample 
evidence  to  support  the  conclusion  at  which  the  jury  arrived. 
With  respect  to  the  summing  up,  the  learned  baron  gives 
a  very  brief  account  of  it.  But  it  is  utterly  impossible  that 
the  jury  could  have  passed-by  the  point,  whether  or  not  the 
defendant  had  done  the  act  negligently  or  used  proper  pre- 
caution ;  and  I  think  we  ought  not  to  examine  the  direc- 
tion of  the  learned  judge  with  eagles'  eyes.  As  damage 
therefore  arose  from  the  negligent  conduct  of  the  defend- 
ants, the  rule  should  be  discharged. 

Williams,  J. — It  appears  clearly  from  the  report  of  the 
learned  judge  that  the  attention  of  the  jury  was  drawn  to 
the  question  as  to  what  was  the  cause  of  the  fall  of  the 
plaintiff*s  house;  for  much  evidence  was  given  with  a  view 
to  shew  that  it  was  the  faulty  state  of  the  house  which 
occasioned  its  giving  way.  That  must  have  been  brought 
to  the  attention  of  the  jury  as  well  as  the  question  of  negli- 
gence. If  the  house  was  good  only  for  six  months,  a  right 
of  action  would  vest  in  the  plaintiff  for  accelerating  its  fall 
before  the  expiration  of  the  six  months.  If  it  be  true  that 
the  house  was  frail,  then  there  was  a  greater  necessity  for 
care  and  attention  on  the  part  of  the  defendan     in  ap- 
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proacbiog  it  A$  to  the  negligence  of  the  defendantSi  tlie 
jury  have  come  to  a  right  concluaion*  considering  tho  evi- 
dence on  the  one  side  and  the  other.  Thei%fore  th«  verdict 
ought  not  to  be  set  aside. 

Rule  dischaiged* 


Doe,  on  the  several  demises  of  John  Smith  and  Hele 
Webber  Payne,  v.  Simon  Webbeb. 

la  ejectment  Cj£CTMENT  for  ten  acres  of  land  in  the  parish  of 

ti^demiBe  of  North  Tawton,  Pevon«    At  the  trial  before  BomMquei^J., 

£., amort-  ^^  ^^  Ei^eter  spring  as9i2ses,  1834.  it  was  contended  that 

veiy  in  a  the  plamtiii  was  entitled  to  recover  as  lessee  of  JoAfi  SmUit 

S™rb^dit  ^^^^  *®  following  circumstances: 
subsequently        The  phintiff  proved  that  from  1789  ^o  1888   Join 

^e/on  tlw  P^y^M  and  HeU  Webber  Payne,  bis  son»  bad  been  suoces- 

demise  of  J«,  aively  in  possession  of  the  land;  that  they  had  leased  and 

against  C.  the  ;         j    .i-  .  .  I   j   •  •  .i_ 

mortgagor,  is    mortgaged  this  proper^,  and  had  m  various  other  wajs 

inadmissible     ^^\^  y^^  ^  ^  owners  of  the  fee;  and  that  in  181$  the 

in  evidence 

for  the  de-       latter  had  conveyed  the  fee  to  Smiih  by  way  of  mortgage. 

*^S^"  dthough      '^^  defendant  set  up  the  following  case : 

on  the  first  1787«  Pinion  Webber,  the  grandfather  of  Heh  fV.  Pa^, 

wM^'wn^ed  ^J^^wed  the  land  to  his  son,  Simon  Webber,  the  father  of  the 

as  a  witness     defendant,  for  life;  remainder  to  the  defendant  in  tail  male. 

**"so,  although      1790.  John  Payne,  the  father  of  Hele  Webber  Payne, 

the  second      ^^^k  possession  of  the  land  upon  the  death  of  Simon  Web- 

action  is  '^  * 

brought  on      btr,  the  grandfather. 

JjM^^'Jp        1817.  Simon  Webber,  the  father,  died,  without  having 
and  C.»  if  the  taken  any  steps  to  gain  possession  under  the  will, 
to*iSy^n'thf      ^8e5i  An  ejectment  on  the  demise  of  the  present  de- 
demise  of  B.    fendant^  was  commenced  against  Hn  W^  Payne,  and  was 
^"^"  ultimately  referred  to  a  barrister,  who  awarded  in  favour 

of  the  then  lessor  of  the  plaintiff,  A  writ  of  hab,  iac 
possessionem  was  executed  on  the  89th  March,  1828; 
and  the  present  defendant  has  since  continued  in  the  pos- 
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«e«8k>D.  Tbe  lessor  of  the  plaintifiv  John  Smith,  attended 
one  of  tbe  meetings  before  the  arbitrator  as  a  witness.  It 
was  objected  by  the  counsel  for  the  plaintiiF,  that  this  evi- 
dence was  not  admissible  as  against  John  Sndih*  The 
learned  judge  held  that  the  evidence  was  admissible  if  the 
plaintiff  relied  on  both  the  demises  in  the  declaration^  but 
inadmissible  if  he  relied  onlj  on  the  demise  by  John  Smith. 
The  jury  found  a  verdict  for  the  plaintiffi  as  lessee  of  John 
Smith. 

Erkp  in  Easter  term  last,  moved  for  a  new  trial.  The 
evidence  was  improperly  rejected.  The  question  was^ 
which  of  the  parties  was  a  wrong*4loer.  The  evidence  ten- 
dered was  therefore  admissible  to  shew  in  what  way  the 
defendant  had  obtained  possession  of  the  land.  The  pos- 
session^  as  against  the  defendant,  was  not  adverse  until 
1817.  The  mortgagor  held  the  land  by  tbe  permission  of 
the  mortgagee.  Acts  therefore  adverse  to  the  title  of  the 
one^  must  be  considered  as  adverse  to  that  of  the  other. 
Smith,  the  mortgagee,  was  present  at  the  arbitration ;  he 
had  consequently  notice  of  the  action  and  of  the  title  being 
in  dispute.  The  mortgagor  must  be  considered  as  his 
agent,  since  he  holds  possession  by  his  permission;  and 
Doe  d.  Morris  v.  Mosser  (a)  decided  that  where  the  right 
to  land  is  referred  to  an  arbitrator,  who  has  awarded  in 
favour  of  the  lessor,  the  award  concludes  the  defendant  from 
disputing  the  lessor's  title  in  another  ejectment.  Doe  d. 
Harding  v.  Cooke  (b),  which  was  cited  for  the  plaintiff  at 
the  trial,  is  distinguishable  from  the  present  case.  There 
the  plaintiff  shewed  twenty  years'  possession,  and  the  de- 
fendant proved  that  he  himself  had  been  in  possession  for 
ten  years  following  the  twenty.  The  Court  of  C.  P.  held 
that  the  plaintiff  was  entitled  to  recover.  There  no  other 
facts  appeared  ei^cept  the  duration  of  each  party!s  posses- 
sion, and  the  plaintiff  had  had  possession  for  more  than 
twenty  years.  Besides,  it  was  never  previously  decided 
that  twenty  years'  possession,  unaccompanied  by  any  other 

(a)  3  East,  15.  (6)  5  Moore  &  P.  181 ;  7  Kogh.  346. 
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1834.  circumHtance,  aiforded  a  presumption  of  title  against  a  de^ 
^endant  who  bad  been  subsequently  in  possession.  [Parhe,}. 
Twenty  years'  possession  is  primft  facie  evidence  of  title.] 
HerCj  neitber  party  was  in  possession  for  twenty  years. 
The  evidence  was  admissible  to  shew  that  the  defendant, 
(who  was  the  last  in  possession,)  held  that  possession  iinder 
circumstances  which  raised  a  probability  of  title. 

By  the  Coubt. — There  is  no  ground  whatever  for  say- 
ing that  this  was  evidence  against  Smith.  It  is  true  he 
was  aware  that  the  arbitration  was  going  on,  and  was  pre- 
sent at  one  meeting ;  but  he  was  not  bound  to  interfere. 
The  arbitration  was  res  inter  alios  acta. 

Rule  refused  {a.) 
(a)  And  see  Doe  dem.  Foiter  v.  TAe  Earl  oj  Derby,  poit^  789. 


Bywater  v.  Richardson. 

A  hone  is        OASE  on  the  warranty  of  a  horse.    The  declaration  al- 

warnmtyof      i^g^^  ^^  o^e  count  that  the  horse  had  been  warranted  sound 

soundness  for   and  steady  in  harness,  and  in  the  other  counts  a  warranty 

hours:— Held,  of  soundness,  but  the  breach  in  all  the  counts  was  only  that 

that  the  mere   ^jjg  i,Q|.ge  ^^s  nnsound.    On  the  trial  before  BoUand^  B.,  at 

knowledge  of 

unsoundness     the  Lancaster  summer  assizes,  1833|  it  appeared  as  follows: 

d^^'noTvS-  "^^^  '^^"^  ^^^  ^^^  *^'^  ^^  *^  defendant  to  the  plaintiff 
ate  the  sale,  in  April,  1832,  at  a  repository  for  horses  in  Liverpool,  with 
rules^were  ^  written  warranty  that  he  was ''  sound  and  steady  in  harness." 
pasted  up  at  a  Xhe  plaintiff  resold  him  at  the  same  repository  to  one  Yeth 
horees,  regu-    fnan,  shortly  afterwards,  with  a  warranty  of  soundness.    In 

lating  sales  by  j^^^  1332   Yeoman  returned  the  horse  to  the  plaintiff  as 

pnvate  con-  '  *^ 

tract  there :—  unsound,  and  commenced  an  action  to  recover  the  purchase 

Mrtiescon-  ^R^^^y-  Bywoter  at  first  defended  and  afterwards  com- 
tracting  at        pounded  that  action,  and  took  back  the  horse  on  discovering 

havbgrnltic?   (*  ^^^^  which  was  proved  upon  this  trial)  that  it  had  for  some 

of  the  rules, 

impliedly  adopted  the  terms  of  the  rules. 


By  WATER 

V. 
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months  had  a  navicular  disease,  which  was  explained  by  1&34. 
veterinary  surgeons  to  consist  in  inflammation  in  a  joint 
within  the  inside  of  the  hoof^  and  to  be  of  such  a  nature 
that  it  may  be  so  far  alleviated  by  proper  treatment  as  to  Richardson. 
render  a  horse  fit  for*  gentle  work,  and  make  him  appear 
sound  on  soft  ground,  but  to  be  rarely,  if  ever,  permanently 
cured,  so  as  to  make  him  lit  for  hard  work.  The  plaintiff 
then  applied  to  the  defendant  to  take  back  the  horse  and 
reimburse  his  expenses ;  and  on  his  refusal  so  to  do,  the 
horse  was  resold  at  a  considerable  loss.  This  action  was 
brought  to  recover  the  difference  of  price,  and  also  the  ex- 
penses of  the  action  brought  against  the  plaintiff  by  Yeoman, 

The  unsoundness  of  the  horse  was  not  denied  at  the 
Irial.  It  also  appeared  that  horses  sold  at  the  repository 
were  shown  upon  a  riding-place  covered  with  bark,  and  not 
calculated  to  disclose  lameness.  Some  evidence  was  given 
with  a  view  to  shew  that  the  defendant  must  have  known  of 
the  unsoundness  at  the  time  of  the  sale,  and  had  used  arti- 
fice to  conceal  the  horse*s  defects.  On  the  part  of  the  de« 
fendant,  the  conditions  for  sales  by  private  contract  at  the 
repository  were  relied  on.  One  of  these  stated  that  a  war- 
ranty of  soundness  given  at  the  repository  would  remain  in 
force  only  until  12  at  noon  of  the  next  day  after  the  day  of 
sale,  when  the  sale  would  become  complete,  and  the  respon- 
sibility of  the  seller  would  terminate,  unless  in  the  meantime 
a  Botice  to  the  contrary  was  sent.  These  conditions  were 
painted  on  a  board  fixed  to  the  wall  of  the  repository,  and 
were  known  of  by  both  the  plaintiff  and  the  defendant,  but 
DO  reference  had  been  made  to  them  by  the  parties  at  the 
time  of  the  sale. 

In  addition  to  the  unsoundness,  several  witnesses  spoke 
to  the  horse  being  unsteady  in  harness. 

The  learned  judge,  in  his  charge  to  the  jury,  stated  that 
«uch  conditions  could  apply  only  in  cases  where  they  are 
referred  to  at  the  time  and  coupled  with  the  act  of  sale,  as 
in  sales  by  auction,  when  the  conditions  are  read,  but; 
not  in  such  a  case  as  this;  and  that  if  the  jury  thought  the 

VOL.  III.  3  F 
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Richardson. 
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horse  unsoundj  the  defendant  was  clearly  liable  upon  hit 
warranty.  The  jury  found  a  verdict  for  the  plaintiff  for  the 
difference  of  price  on  the  resale.  The  learned  judge  gave 
the  defendant  leave  to  move  to.  enter  a  nonsuit*  Alex* 
ander,  for  the  defendant,  obtained  a  rule  niai  acoordingly. 


First  point : 
Unsteadiness 
in  harness. 


Second  point 
Whether  con- 
tract suhject 
to  condition. 


Third  point : 
Fraud. 


F.  Pollock  and  G.  W.  Hope  shewed  cause.  I.  Whatever 
might  be  the  effect  of  the  condition  relied  on,  as  to  tm* 
«oii/i^iie«s,  it  clearly  could  not  protect  the  defendant  from 
the  consequences  of  the  umteadineis.  Buchanan  v.  Pom- 
shaw  (a)  is  precisely  analogous.  There  the  horse  was  sold 
at  a  public  auction^  warranted  six  years'  old  and  sound. 
One  of  the  conditions  of  sale  was,  that  he  should  be 
deemed  sound  unless  returned  in  two  days.  The  Court 
held- that  this  condition  applied  only  to  the  warranty  of 
soundness. 

II.  There  was  no  sufficient  evidence  of  a  contract  aub* 
ject  to  the  condition,  there  having  been  no  reference  to  it 
at  the  time  of  the  sale,  as  in  Metnard  v.  Aldridge  (b). 
This  case  is  similar  to  those  where  notices,  limiting  their 
responsibility,  have  been  given  by  carriers,  which  notices  it 
has  been  decided,  by  Kerr  v.  ffillan{c)  and  Hamleg  v. 
lZbrne(d),  cannot  be  taken  advantage  of  by  the  carriers, 
upon  the  mere  proof  of  their  having  been  written  up  in  the 
offices  or  advertised  in  the  newspapers. 

III.  Supposing  that  this  was  a  sale  upon  the  conditioa 
contained  in  the  rules,  and  that  this  rule  applies  to  a  case 
where  unsteadiness  is  shewn,  still  there  has  been  so  much 
fraud  on  the  part  of  the  defendant  that  he  ought  not  to  be 
perjnitted  to  take  advantage  of  the  condition.  Lord  EUeih 
borough,  in  Baglehole  v.  Walters  (e),  (in  which  the  doctrine 
in  Mellish  v.  Motteux  (/),  that  even  on  a  sale  with  all  faulu 
the  vendor  was  bound  to  discover  such  faults  as  are  known 
to  himself,  was  overruled,)  gives  as  his  reason,  that  a  sale 


(fl)  2T.R.745. 

(6)  3  Esp.  N.  P.  C.  271. 

(c)  6  Maule  &  Selw.  150, 


{d)  3  Bingh.  d. 

<e)  S  Campb.  154. 

(/)Peake'sN.P.am. 
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with  all  faults  pnts  a  purchaser  upon  bis  guard.    He,  hoir-        1834. 


ever,  admitted  even  there,  that  if  any  artifice  were  used  to 
conceal  the  faults,  the  sale  would  be  vitiated*    In  Schneider  v. 

Y.Heaih{a)f  MaiM/ff/^,  C.  J.,  expressed  a  decided  opinion  ^rcHAaDso». 
that  even  on  a  sale  with  all  faulitf  a  false  representation 
wouM  constitnte  a  sufficient  fraud  to  vitiate,  the  transaction 
— ^a  view  which  appears  confirmed  by  PMiU  v.  Walter  {b), 
the  effect  of  which,  according  to  Parke,  J.,  in  Uteman  t. 
Baker  (e),  is,  *'that  if  a  party  states  what  he  knows  to  be 
untrue,  it  is  a  fraud  in  law/'  And  in  addition  to  these 
authorities,  that  in  Aldridge  v.  Memer  (d),  (which  was  a 
case  on  a  bill  of  interpleader,  under  which  the  action  in 
Memardvn  Aldridge  had  been  tried,)  Lord  Eldon  expresses 
a  decided  opinion  that  conditions,  such  as  are  now  relied 
on  by  the  defendant,  are  of  no  avail,  if  it  appear  that  the 
motive  for  selling  under  them  is  the  impossibility  of  dis- 
covering the  unsoundness  within  the  time  limited — a 
description  precisely  applicable  to  the  present  case,  in 
which  it  appeared  from  the  evidence  that  the  defendant 
mnii  have  known  of  the  unsoundness,  and  have  adopted 
this  way  of  selling  on  purpose  to  protect  himself  from  the 
consequences. 

Lastly,  if  it  be  objected  that  the  purchaser  might,  by  Foarth  point: 
using  extraordinary  care,  have  discovered  the  fault,  tbe  tion^uire?' 
answer  is,  as  in  Schneider  v.  Heath,  that  all  that  he  was  '^n  l>uycr* 
required  to  do  was  to  exercise  common  prudence ;  and  that 
he  appears  to  have  done. 

Alexander  and  Wightman,  for  the  defendant, 

I.  With  respect  to  the  warranty  of  steadiness  in  harness,  First  point. 
there  is  no  complaint  stated  in  the  breach  in  the  declaration 

that  the  horse  was  unsteady  in  harness.    That,  therefore, 
cannot  be  taken  advantage  of  by  the  plaintiff. 

II.  There  is  no  ground  for  saying  that  this  was^a  con-  Second  point. 
tract  apart  from  the  rules  of  the  repository.    Each  party 

(a)  3  Campb.  506.  (c)  Ante,  vol.  ii.  450. 

<6)  3  Bam.  fc  Adol.  114.  {d)  6  Ves.  jun.  4ia 

3f2 
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1834.         was  perfectly  familiar  with  the  rules.    The  plaintiff  set  np 

^"^^      these  very  rules  as  a  defence  to  the  action  brought  against 

v^  him  by  Yeomatu    Memard  v»  Aldridge  is  expressly  io 

BicaABDsoir.  point.  There  the  conditions  of  sale  were  cootained  in  a 
printed  paper^  and  posted  up  under  the  auctioneer's  box, 
and  at  the  time  of  sale  the  auctioneer  announced  that  the 
conditions  were  as  usual.  Lord  Kenyan  held,  that  this  was 
a  sufficient  notice  of  the  conditions  under  which  the  horses 
were  sold,  and  that  the  purchaser  was  bound  by  it.  It  is 
true  that  this  is  a  sale  by  private  contract,  but  the  prindpk 
will  equally  apply.  As  the  plaintiff  was  aware  of  the  rules, 
he  must  be  considered  as  having  adopted  them,  and  must 
be  bound  by  them.  This  is  a  notice  to  the  buyer  that  at  the 
end  of  twenty-four  hours  the  seller  will  not  be  answerable 
for  the  soundness  of  the  horse.  At  the  end  of  the  twenty- 
four  hours  it  was  a  sale  without  a  warranty.  Whether  the 
defendant  knew  of  the  unsoundness,  is  immaterial.  If  a 
party  purchases  a  horse  with  such  a  warranty,  he  must  take 
the  consequences* 

Third  point.  HL  It  is  said  that  this  is  a  case  of  deceit;  but  this  ob- 
jection was  not  taken  at  the  trial« 

Lord  Denman,  C.J. — There  is  no  doubt  the  plaintiff 
was  aware  of  the  rule.^  His  situation  is  therefore  the  same 
as  if  the  defendant  had  said  to  him  by  word  of  mouth, "  I 
will  not  warrant  this  horse  to  you  for  a  longer  period  than 
twenty-four  hours."  This  the  defendant  was  perfectly 
warranted  in  doing.  It  may  be  prudent  to  make  such  a 
condition  of  sale.  Baglehole  v.  Walters  is  applicable. 
There,  a  ship  was  sold  with  all  faults ;  and  it  was  held 
■that  it  was  quite  immaterial  how  many  faults  belonged  to  it 
.within  the  knowledge  of  the  seller,  unless  he  used  some  arti- 
fice to  prevent  their  discovery.  Here,  the  horse  is  sold 
with  all  faults  except  such  as  shall  be  discovered  within  a 
limited  period. 

L1TTI4EPALE1  J. — I  am  of  the  same  opinion.    The  de- 
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fendaDt  did  not  intend  to  warrant  the  horse  unless  it  was 
returned  within  twenty-four  hours.  ^ 

17. 

Taunton,  J.,  and  Williams,  J.,  concurred.  Richaedson. 

Rule  absolute  for  a  nonsuit. 


The  King  v.  John  Wilson. 

-iVl'  D.  HILL  had  obtained  a  rule  calling  upon  certain  In  a  convic-  ^ 
justices  of  the  county  of  Leicester  to  shew  cause  why  a  ye^detohfer^*' 
mandamus  should  not  issue  requiring  them  to  amend  their  under  8  H.  6, 
return  to  a  certiorari,  by  returning  the  information  on  which  magistrates 
the  conviction  of  a  forcible  detainer  was  founded,  and  also  proceed  upon 
to  set  forth  on  the  face  of  the  conviction  the  evidence  which  necessary  to 
was  given  touching  the  entry  into  the  premises  in  the  con-  *®'^J)^^® 
viction  mentioned.  facts  presented 

The  conviction  was  as  follows :—  ^  ^^"^'^  ''''^'^' 

Leicestershire,  to  wit:  Be  it  remembered,  that  on  &c.,  at 
&c.,  T.  B.  and  J.  iS.  complain  to  us  A.  B,  and  C.  jD.,  two 
justices  of  our  lord  the  king,  assigned  &c.,  that  John  Wilson^ 
late  of  &c.y  carpenterj  into  the  messuage  of  them  the  said 
T*  B.  and  J.  5.,  situate  within  the  parish  aforesaid,  did  on 
the  28th  day  of  August  now  la^t  past  enter,,  and  them  the 
said  jT.  JB.  and  J.  S.  from  the  messuage  aforesaid,  whereof  the 
said  2'.  JB.  and  J.  S.  at  the  time  of  the  entry  aforesaid  were 
seised  to  them  and  their  heirs  in  their  demesne  as  of  fee^ 
unlawfully  (a)  ejected,  expelled  and  amoved^  and  the  said 
messuage  from  them  the  said  7*  B.  and  J.  5.  unlawfully, 
with  strong  hand  and  armed  power,  doth  yet  hold  and  from 
them  detain, .  against  the  form  &c.;  whereupon  the  said 

(a)  The  expubhn,  not  the  entry,  and  expelled  had  a  joint  right  of 

Js  here  alleged  to  he  unlamful,  possession,  or  because  a  right  of 

There  may  have  been  an  unlawful  possession  had  accrued  to  the  party 

expulsion  afler   a   lawful   entry,  expelled  between  the  entry  and  the 

either  because  the  parties  expelling  expulsion. 
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1834.        T.  £•  and  J,  S.,  then,  to  wit,  on  8lc.,  at  Sic.,  pray  of  us  (to  u 
The  Kise     ^'^'■'esiid  beuig  justices)^  that  a  due  remedy  be  provided  to 
V.  them  in  this  behalf,  according  to  the  form  &c.,  which  com- 

plaint  and  prayer  by  us  the  aforesaid  justices  being  heard, 
we  the  aforesaid  A.  B.  and  C.  D.,  the  justices  aforesaid,  to 
the  messuage  aforesaid  personally  have  come,  and  do  now 
here  find  and  see  the  said  John  Wilson  the  aforesaid  mes- 
suage, with  force  and  arms^  unlawfully,  with  strong  hand 
and  armed  power,  detaining,  against  the  form  8cc.,  according 
as  they  the  said  T.  B.  and  J.  S.  so  as  aforesaid  have  unto 
us  complained.  Therefore  it  is  considered  by  us  the  afore- 
said justices,  that  the  said  John  Wilson,  of  the  detainiiq; 
aforesaid  with  strong  hand,  by  our  own  proper  view  now 
here  as  aforesaid  had,  is  convicted,  according  to  the  form  of 
the  statute  aforesaid:  whereupon  we  the  justices  aforesaid 
do  set  and  impose  a  fine  of  five  pounds  to  be  paid  by  bin 
to  our  sovereign  lord  the  king  for  the  said  offence,  and  do 
cause  him  now  here  to  be  arrested;  and  the  said  John  Wil- 
son being  convicted  upon  our  own  proper  view  of  the  detain- 
ing  aforesaid  with  strong  hand,  as  is  aforesaid,  by  as  the 
aforesaid  justices  b  committed  to  the  gaol  of  our  lord  the 
king  at  L.  in  the  county  of  L.,  being  the  neat  gaol  to  the 
messuage  aforesaid,  there  to  abide  until  he  shall  have  paid 
the  said  fine  to  our  lord  the  king  for  his  offence  aforesaid; 
concerning  which,  the  premises  aforesaid,  we  do  make  this 
our  record.    In  witness  &c. 

The  rule  nbi  was  granted  on  the  ground  that  by  3  Oeo.  4, 
c.  2S,  the  evidence  should  have  been  set  out,  since  it  conM 
not  otherwise  appear  that  the  entry  wais  nnlawfal;  a  circvB' 
stance  which,  according  to  Rex  v.  Oaikky  and  oihers{a),  was 
necessary  to  constitnte  die  offence. 

Humfrey  for  the  justices,  and  FoUeii  for  7.  £.  and  J.  S., 
the  parties  interested,  now  shewed  cause*  This  is  a  convic- 
tion under  8  Hem  6,  c»  9,  which  empowers  justices  to  act 
upon  their  own  view.    It  is  therefore  unnecessary  to  State  the 

(a)  Ante,  voL  t.  58;  4  Bam.  Si  AdoL  SOT. 
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evidence.    None  may  have  been  adduced ;  or  at  aU  events        1834. 
tbe  evidence  would  be  only  audllary  to  the  view.    Jn  Rex 
v«  Oakley  the  precedent  in  Rex  v.  Elwell  and  others  (a)  is  v. 

treated  as  correct.    Tbe  conviction  in  this  case  follows  that       ^^^<»^* 
precedent.    Rex  v.  Oakley  merely  decides  that  there  must 
be  em  unlawful  entry,  as  well  as  a  forcible  detainer,  in  order 
to  constitute  tbe  offence.    Here  the  entry  is  stated  to  be 
unlavfuL 

It  appears  that  the  merits  of  the  case  were  gone  into. 
The  3  Geo*  4»  c.  ^,  s.  3,  directs,  that  where  the  merits 
bftve  been  tried,  tbe  conviction  shall  not  be  set  aside  for  any 
delect  in  form« 

jSf.  D.  Hill  in  support  of  tbe  rule.  This  is  not  an  ap- 
plication to  fuash  the  conviction,  but  to  set  out  facts,  in  order 
tbat  tbe  Court  may  see  whether  tbe  conviction  is  right. 
The  conviction  does  not  set  out  facts  from  which  the  Court 
can  judge  whether  it  was  obtained  upon  sufficient  evidenc.e. 
The  conviction,  in  the  first  place,  recites  the  information, 
which  certainly  states  an  unlawful  entry.  It  then  proceeds 
to  sayi  tbat  tbe  justices  then  came  to  the  messuage.  They 
therefore  went  to  the  house  after  the  unlawful  entry  had 
been  made,  and  consequently  all  they  could  see  was  a  de- 
tainer by  force.  The  conviction  does  not  state  that  the 
magutrates  were  cosmsant  of  an  unlawful  entry.  The  adju* 
dieation  in  tbe  conviction  finds  only  one  ingredient  of  the 
offence,  and  evidently  assumes  th^t  there  may  be  a  forcible 
detainer  wfithout  an  unUwful  entry^  t  WUUamsyJ.  Suppose 
the  magistrates  had  no  evidence  of  an  unlawful  entry. 
Taumon,  J*  By  the  certiorairi  the  justices  are  only  requireo 
to  returo  tha  Gonviction  and  all  things  touching  the  same. 
You  are  complaining  tbat  the  return  is  insufficient.]  The 
application  is  for  a  mandamus  calling  upon  the  justices  to 
aet  out  the  evidence  in  the  c(Miviction.  As  the  evidence  is 
not  set  out,  the  conviction  is  not  in  such  a  form  as  to  enable 
tbe  defendant  to  take  the  opinion  of  the  Court  upon  tbe 
legality  of  the  conviction,  the  objection  not  appearing  on 
(a)  g  Lord  Raym.  1514. 
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1834.  the  face  of  the  conviction;  Bex  v.  Cashtobury  (a).  [Lord 
Denmufi,  C.  J.  It  seems  to  me  to  be  conceded  to  you  that 
the  justices  did  not  see  the  entry.]  If  it  is  not  necessary  to 
set  out  the  evidence  of  the  entry,  it  is  unnecessary  to  set  out 
the  evidence  of  a  circumstance  which,  according  to  Ilex  v, 
Oakley f  is  necessary  to  constitute  the  offence.  [Lord  Defh 
man,  C.  J.  You  would  put  it  in  the  alternative,  either  the 
justices  did  see  the  unlawful  entry,  then  that  fact  ought  to  be 
set  out ;  or  they  did  not  see  it,  then  the  conviction  is  bad 
for  not  setting  out  evidence  given  of  the  fact.]  TTic 
words  of  3  Geo.  4  are  imperative,  and  require  the  jus- 
tices to  set  out  the  evidence.  The  third  section  of  that 
statute  which  has  been  referred  to  is  inapplicable,  as  it  relates 
only  to  defects  in  fornix  which  this  is  not.  [Taunton^  J.  I 
am  at  a  loss  to  sec  why  you  should  adopt  this  mode  of 
getting  rid  of  the  conviction.  Why  not  move  to  quash  the 
conviction?  You  are  asking  us  indirectly  to  support  the  con- 
viction by  giving  the  justices  an  opportunity  of  shewing  that 
there  was  evidence,  although  it  does  not  appear  upon  the 
face  of  the  conviction.  If  the  conviction  is  bad  on  the  face 
of  it,  why  compel  the  magistrates  to  set  out  the  evidence.] 
Assuming  that  the  magistrates  are  right  in  determining  that 
a  forcible  detainer  w*as  committed,  although  there  was  no 
unlawful  entry,  still  they  ought  to  state  the  fects  in  order 
that  this  Court  may  see  whether  a  forcible  detainer  was 
committed.  In  t/ie  matter  of  Rix  and  another  (b\  a  man- 
damus issued  to  compel  the  justices  to  set  out  in  the  coo* 
viction  the  particular  evidence  adduced  before  them. 

Lord  Denmak,  C.  J. — In  that  case, and  in  Bex  v.  fVant^ 
ford{c\  there  was  an  affidavit  that  evidence  had  beeu  taken, 
but  that  it  had  not  been  set  out  in  the  words  used  by  the 
witnesses.  Here,  it  is  plain,  the  magistrates  did  not  act 
upon  any  evidence,  but  acted .  upon  their  own  view.  The 
question  is  simply  whether  the  conviction  is  or  is  not  good. 
If  the  conviction  be  bad  it  may  be  set  aside  by  a  proper 

(fl)  3  Doxvl.  &  Rjl.  35.  (c)  6  Dowl.  &  Ryl.  489. 

{h)  4  Dowl.  &  Kyi.  362. 
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application.    In  the  meantime  the  mandamus  would  be  in-        18S4. 
effectual  for  any  purpose. 

LiTTLEOALE,  J.— It  ought  to  bave  been  shewn  to  us 
that  there  was  evidence,  and  that  the  magistrates  have  not 
set  it  out.  The  justices  may  decide  upon  their  own  view. 
They  are,  therefore,  not  bound  to  set  out  the  facts  spe^ 
cially.  It  is  sufficient  if  they  find  a  forcible  detainer  after 
an  unlawful  entry. 

Taunton,  J.,  after  stating  the  rule,  said: — It  does  not 
appear  that  the  justices  have  proceeded  upon  any  facts,  but 
upon  their  own  view.  Probably  no  facts  were  brought  before 
them  in  evidence.  It  is  mere  speculation  whether  there 
was  any  evidence.  I  think  we  ought  not  therefore  to  grant 
this  mandamus.  I  give  no  opinion  as  to  the  validity  of  the 
conviction. 

Williams,  J. — I  am  of  the  same  opinion.  Nothing  that 
occurred  is  kept  back  from  the  consideration  of  the  Court. 
Whether  the  justices  are  right  or  wrong,  they  have  stated 
what  they  took  on  information,  or  on  view.  The  object  of 
the  whole  argument  appears  to  me  to  have  been  to  try  to  get 
the  opinion  of  the  Court  as  to  the  validity  of  the  conviction. 

Rule  discharged,  with  costs. 


The  King  v.  The  Justices  of  the  West  Riding  of 

YoBKSHIRE. 

;AN  appeal  against  an  order  for  the  removal  of  James  fj^^  (j^^^t  will 

Bulhs  and  his  family,  from  Doncaster  to  Warmsworth,  was  "<>'  8"*"'  ^ 

miindiinius 
entered^  and  notice  of  trial  given  for  the  West  Riding  commanding 

the  justices  in 
sessions  to  tr^  ao  appeal  dismissed  for  want  of  notice  of  trial,  where  the  Court  of  Quar- 
ter Sessions  has  granted  a  case  upon  the  question  whether  it  had  been  rightly  dismissed^ 
wrbicb  has  been  abandoned  by  the  party  applying  for  the  mandamas. 
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1884.       sessions,  at  Pontefract^  8lb  April  last«    This  appeal  wu 
y^^'^^      respited  until  the  following  sessions  at  Rotherham,  oo  the 
^  ground  that  Bullas  was  undergoing  imprisonment  for  a 

*w^*^\?'^^^  term  which  would  expire  previously  to  the  sessions  at 
of  Rotherham.    At  these  sessions  the  appeal  was  dismissed 

*  for  want  of  due  notice  of  trial  at  the  Rotherham  sessioBSy 
subject,  however,  to  a  special  case*  The  appellants  aban- 
doned the  case,  and  obtained  a  rule  calling  upon  the  jus> 
tices  to  shew  cause  why  a  mandamus  should  not  issue, 
commanding  them  to  cause  continuances  to  be  entered  to 
the  next  sessions,  and  then  to  hear  and  determine  the 
merits  of  the  appeal.  The  affidavits  in  support  of  and 
against  the  ruk  were  contradictory,  with  respect  to  the  &ct 
whether  the  appeal  was  respited  at  the  instance  of  the  re* 
spondents  or  of  the  appellants. 

Milner  now  shewed  cause  (a).  A  mandamus  will  cmly 
be  granted  where  the  parties  have  no  other  remedy.  In 
this  case  the  Court  of  Quarter  Sessions  granted  the  appli- 
cants leave  to  draw  up  a  case  for  the  opinion  of  this  Court, 
and  of  that  permission  they  have  declined  avaSing  thet^* 
selves* 

DundaSf  contrd.  It  is  a  more  convenient  course  for  the 
parties  to  apply  for  a  mandamus. 

Lord  Denman,  C.  J. — We  are  always  unwiHing  to  in- 
terfere with  the  practice  of  the  Court  of  Quarter  Sessions, 
and  if  that  Court  has  granted  the  party  a  complete  remedy, 
we  ought  not  to  interpose.  I  think  the  Court  of  Quarter 
Sessions  cannot  adopt  a  better  course  than  granting  a  case 
to  a  party  who  is  dissatisfied  with  their  decision,  where  the 
law  is  doubtful.    When  that  has  been  don^  a  paitj  csmot 


(a)  Another  point  was  discussed  in  the  argoment,  hat  the  Cotirt  pro^ 
Aauoced  no  decision  apon  iu 
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require  this  Court  with  high  hands  to  grant  a  mandamus     .  i8S4» 

to  the  justices  to  rehear  the  case.  A*^'^-' 

The  KiMo 

9. 

LiTTLVDALE,  J.,  Taunton,  J.  and  Williams,  J,  coih  •'^**^?f.**" 

West  Riding 
ciirred.  of 


Rule  disdiarged.        Yoawnw, 


The  Kino  v.  The  Equitablr  Gas  Company. 

1  HE  defendants  bad  been  convicted  of  a  nuisance  in  cor-  In  addressing 

rupting  the  water  of  the  river  Thames.     Campbell,  A.  6.,  aggraFadon  of 

in  the  course  of  bis  address  to  the  Court,  in  aggravation  of  punishment, 

punishment,  referred  to  an  act  relative  to  another  gas  viction  for  a 

company,  (which  contained  a  clause  directing  that  it  should  ^^^J^/^" 

be  a  public  act,)  by  which  it  was  provided,  that  the  latter  the  prosecutor 

company  should  incur  a  penalty  of  200/.  for  every  offence  ^vislonsron- 

of  this  description.  tained  in  an 

act  reladng  to 
a  private  com- 

Sir  James  Scarlett ,  who  was  of  counsel  with  the  defend-  pw>y>>f»nch 
,  act  contain  a 

ants,  objected  that  this  act  could  not  be  referred  to,  as  it  clause  declar- 

was  not  stated  in  the  affidavits  filed;  and  he  cited  Brett  v.  i|I,^Jic^tJj„J^^ 

Beales  (a).  though  it  be 

not  referred  to 
in  anj  of  the 
Campbell,  A.  G.,  contri,  contended  that  Brett  v.  Beaks  prosecutor's 
,    ,,    •  ••    « •  affidavits. 

was  wholly  mapplicable. 

Lord  Denman,  C.  J.— We  think  the  attorney-general 
may  refer  to  the  statute  to  which  he  has  alluded. 

(o)  iMood.kMA.4tB;  S.  C.  not  &  F.  10  Barb.  &  Crsssw.  500. 
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Rogers  v*  Smith  and  another,  (In  error.) 

The  ^ant  of  a  XHIS  was  a  writ  of  error  coram  nobis,  brought  hy  the 
distringas  is      original  defendants  to  obtain  the  revocation  (a)  of  a  judg- 

error,and  the    meptin  an  action  of  assumpsit,  on  the  ground  that  the  writ 

defect  18  not  .      .  ^     '  ^ 

cared  by  the     of  distrmgas  juratores  was  not  returned,  and  that  no  panel 

jwfeSs!  ^^  the  jurors  was  annexed  to  the  writ  (6). 

Akxander,  for  the  plaintiff  in  error.  This  Is  a  ques- 
tion  which  depends  more  upon  authority  than  upon  priiH 
ciple.  It  is  however  highly  essential  that  the  proceedings 
of  courts  of  justice  should  be  regular*  Stainer  v.  James{c)f 
Blodwell  v.  Edwards {d),  Becknam  v.  Bye(e),  Wilby  v. 
QuiNS€y(f),  Buckle  v.  Scarth{g),  Ack€ridgev.Conham(h), 
Holdesworth  v.  Sir  Stephen  Proctor  (i),  Brown  v.  John- 
ston (A),  Crowder  v.  Rooke  {I),  and  Young  v.  Watson,  re- 
ported in  the  argument  in  Rex  v.  Perry  (rn),  establish  that 
the  want  of  a  return  with  a  panel  annexed,  is,  at  commoo 
law,  a  good  ground  of  objection  after  verdict  Nor  is  the 
defect  cured  by  the  statutes  of  jeofails,  of  which  only 
the  IS  Eliz.  c.  14,  and  21  Jac*  1,  c  13,  can  be  said  to 
affect  the  present  question.  The  statute  18  Eliz.  c.  14, 
aids  only  an  imperfect  or  insufficient  return.  Here,  there 
is  no  return  at  all*  The  21  Jac,  1,  c.  13,  aids  the 
want  of  return,  provided  a  panel  be  annexed  to  the  writ* 

the  Coijrt  discharged  the  rale,  in- 
limadng  that  the  defendants  most 
bring  their  writ  of  error,  if  so  ad- 
vised. 

(c)  Cro.  Eliz.  310. 

Id)  Ibid.  ft094 

(e)    Ibid.  587. 

(/)  Hob.  130. 

(g)  1  Rolle's  Rep.  295. 

(A)  3  Bulstr.  Rep.  «20. 

<i)   Cro.Jac.188. 

(ib)  Bull.  N.  P.  324  a.     ' 

(/)  8  Wiis.  144. 

(m)  5T.R.4d3. 


(a)  A  judgment  recalled  for  er- 
ror, by  the  court  by  which  it  was, 
or  by  which  it  purports  to  have 
been  pronounced,  is  said  to  be 
revoked;  if  set  aside  by  a  superior 
court,  it  is  said  to  be  reverted. 

(6)  A  rule  to  shew  cause  why 
the  verdict  obtained  by  the  plain- 
tiff should  not  be  set  aside,  or  why 
a  venire  facias  de  novo  should  not 
issue,  was  granted  by  the  Court  in 
this  case,  but  after  hearing  Wil- 
liams and  Alexander  in  support  of 
the  mle,  and  P.  Pollock  agunst  it^ 
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Here,  there  is  no  such  panel.    The  3  Geo*  %  c.  25^  s.  8,  i834. 

and  6  Geo*  4,  c  50,  s.  15,  contain  a  legislative  declaration  ^^v*^^ 

of  the  necessity  for  a  return  of  the  distringas  and  the  an*  ^^ 

nexation  of  a  paneU  Smith. 

Archbold,  for  the  defendant  in  error.  There  are  abundant 
authorities  on  both  sides.  The  cases  which  have  been 
cited  are  distinguishable.  At  the  common  law,  the  only 
jury  process  was  the  venire  facias,  which  directed  the  sheriff 
to  summon  a  jury  to  Westminster,  or  wherever  the  venue  in 
the  action  might  be  laid.  The  13  Edw*  1,  c.  30,  then 
directed  the  clause  as  to  nisi  prius  to  be  inserted  in  the 
writ.  This  was  found  to  be  inconvenient,  as  the  parties 
could  not  see  the  panel  before  the  trial  took  place,. and 
therefore  the  statute  4£  Edw.  3,  c.  1 1,  was  passed,  which 
directed  that  a  return  of  the  names  of  the  jurors  should  be 
made  before  the  trial  took  place.  Blodwell  v.  Edwards  is 
therefore  distinguishable.  There  the  error  assigned  was, 
that  there  was  no  return  of  the  habeas  corpora  juratorum, 
or  to  the  writ  in  which  the  decern  tales  was.  There  was 
then  no  distringas.  Besides,  that  case  was  decided  before 
the  passing  of  the  18  Eliz*  All  the  other  cases  which  have 
been  cited  were  determined  upon  the  authority  of  Row* 
land'%  case  (a),  .and  in  that  case  the  error  was,  not  that  the 
distringas  was  informal,  but  that  there  was  no  return  to  the 
venire  facias.  Formerly  the  sheriff  generally  returned  dif* 
ferent  names  to  the  distringas  and  the  venire,  but  by  the  acts 
of  2  Geo.  3  and  6  Geo.  4,  the  names  of  the  same  persons 
are  to  be  returned  to  both  those  writs.  It  is  evident,  from 
reading  these  statutes,  that  there  need  not  be  a  panel  an- 
nexed to  the  distringas*  All  that  the  sheriff  is'naw  required 
Id  do,  is  to  have  the  jurors  at  the  time  and  place  named  in 
the  writ.  Brown  v.  Johnston  is  also  clearly  distinguishable, 
as  in  that  case  there  was  a  variance  between  the  venire 
facias  and  the  habeas  corpora  juratorum,  not  the  want  of  a 
panel  to  the  distringas.  In  Crowder  v.  Rook^  the  objec- 
(a)  5  Co.  Eep.  41. 
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18S4.        tton  was,  that  the  trial  was  had  after  the  day  of  nisi  pnn%, 

'^^^'^      and  for  that  reason  a  venire  de  novo  was  awarded.    In 
Boa  BBS 

V.  Young  V.  Wat$oii,  it  was  the  venire  to  which  there  was  no 

Siiira*       return.    In  Bacon's  Abridgment,  Juries,  (l.){ci),  it  is  said, 

"  If  there  be  no  venire  facias,  or  if  there  be  such  a  fault  in 

the  venhre  as  makes  it  a  perfect  nullity,  so  that  it  has  no 

relation  to  the  cattse,  yet  if  there  be  a  good  distringas,  that 

being  one  of  the  jury  process,  the  omission  of  the  former  b 

cured;  for  the  omission  of  any  judicial  writ  is  aided  by  the 

statates,  a  venire,  that  is  a  nullity,  and  has  no  relation 

to  the  cause,  is  as  if  there  had  not  been  any;  and  so  of 

a  distringas,  where  there  is  a  proper  venire."*    It  is  also 

said  (6),  ^  It  was  holden,  that  if  before  the  statute  of  £1 

Jde.  1,  0*15,  the  sheriff  did  not  retum  the  writ  of  venire, 

or  set  his  name  on  the  back  thereof,  or  omitted  inserting 

quod  execntio  istius  brevis  patet  in  quodam  panello  huic 

brevi  annezo,  but  it  was  album  breve,  it  could  not  be 

amended  upon  examination  of  the  sherifi^  being  the  prin^ 

cipal  process;  bui  thU  is  now  helped  by  the  Uatuie,  so  tfiat 

a  panel  of  jurors  be  returned  and  annexed  to  the  writ** 

There  is  also  another  passage  (c),  which  states  that  the  want 

of  a  return  to  a  distringas  is  cured  by  the  appearance  and 

trial  by  a  proper  jury;  and  for  this,  PhiHppi  v.  Pkilipp${d) 

is  cited.   Comyns's  i)^ei^,  Amendment,  (G,  l.)(0$  ^^tot^ 

mous,  GodboU't  Reporte,  case  277  (/),  Fowket  v.  ChUdig), 

and  Churcher  v.  Wright  {h),  all  establish  that  this  defect  is 

cured  by  the  statutes  of  jeofails.    The  18  £^2.  c  14,  and 

di  Jac.  1,  c  13,  both  apply  to  a  defect  of  this  description. 

By  the  former  statute  the  want  of  a  judicial  vnrit  is  cured. 

If , the  writ  of  distringas  therefore,  which  is  a  judicial  writp 

were  wanting,  the  defect  would  be  cured.    Therefore  the 

want  of  a  return  lo  that  writ  must  be  cured  also.    The  81 

(s)  3  Bac.  Abr.  772,  5th  and  (e)  1  Com.  Dig.  6th  ed.  194. 

6lh  ed.  (/)  Page  194. 

{h)  Ibid.  775.  (g)SBulst.l79. 

(C)  Ibid.  777.  (A)  Cro.  Jae.  443. 
\d)  Andrews,  848. 
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Jac.  i,  c.  IS,  after  reciting  the  acts  of  32  Hen.  9,  c.  30,  tad  |^^. 
18  £/ir.  c.  14,  enactB,  that  after  verdict^  judgment  shall  not 
be  reversed  by  reason  that  there  is  no  return  upon  any  of 
the  said  torUi,  so  as  a  panel  of  the  names  of  the  jurors  be  Saiita. 
annexed  to  the  said  writ  (in  the  singular  number).  At  the 
period  when  this  act  was  passed,  no  panel  was  in  practice 
annexed  to  the  distringas.  Until  the  passing  of  35  Hen.  8, 
c«  6,  it  was  not  necessary  for  the  sheriff  to  return  the  dis-» 
tringas  at  all.  He  was  onljr  bound  to  have  the  jurors  at 
Westminster,  or  the  place  named  in  the  writ,  if  the  judges 
should  sooner  come  there.  A  sheriff  is  bound  to  return  a 
writ  only  where  required  so  to  do  by  act  of  parliament,  by 
the  writ  itself,  or  by  a  rule  of  Court.  The  sheriff  was  bound, 
by  35  Hen*  8,  to  return  the  issues  with  the  distringas  until 
the  4&5  WilL  if  Mary^  c.  S4,  s.  15,  required  the  sheriff  to 
return  the  issues  into  the  Exchequer.  This  continued  to  bt 
the  practice  until  within  a  few  years.  In  the  case  of  an 
elegit  (a)  or  writ  of  inquiry,  the  sheriff  is  bound  to  make  a  re» 
turn,  but  he  is  required  to  do  so  by  the  terms  of  the  writ. 
It  is  not  now  the  duty  of  the  sheriff  to  retuni  the;  writ,  be* 
cause  by  the  very  terms  of  the  act  of  parliament  the  writ 
is  required  to  be  issued  with  a  copy  of  the  panel  annexed. 
It  is  not,  therefore,  the  duty  of  the  sheriff  to  annex  the 
panel.  Besides,  the  words  of  the  writ  refer  to  the  panel, 
and  therefore  it  must  be  annexed  before  the  writ  is  perfect. 
Brook^i  Abridgment,  Retome  de  Briefe,  pi.  86  (i,)  and 
finerU  Jbridgment,  Trial,  (T.  e.)  pi.  13,  in  notit  (i),  shew 
that  in  the  reign  of  Hen»  7  it  was  not  necessary  to  return  the 
distringas  at  all.  Formerly*  the  jury  process  with  the  she* 
riff's  return  was  set  out  on  the  record,  but  some  time  after 
the  statute  of  WUiiam  if  Mary,  the  present  form  was 
adopted.  At  the  time  when  eveij  thing  appeared  upon  the 
record,  there  might  have  been  some  pretence  for  this  objeo 
tion  by  way  of  error,  but  there  cannot  now  be  any  reason  in 
it  If  the  Court  should  decide  that  this  is  a  valid  objectioq, 
there  ought  to  be  a  venire  de  novo.    That,  however,  can 

(a)  i,  e*  whtre  Imub  are  fbnnd.       P.  3  Hen,  7,  fo.  8.  pi.  0^  and 
(h)  Citing  JMenkem  v.  Baaialf,     tmnilatsd  8 1  Vin.  Abn  390. 
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1834.  only  })a  issued  in  csL^ot^t$ii^iflL  •  But  how-  can  lhi»  be  a 
mis-triaU  'The  mii  pfdisUiggiia.  ated  eoblMe'l^turnmhiintil 
foun  days  aft^r  tboti^Uiavi  ^  tbe  msi  prina  recortk  tTker^ 
fore  when  tbe  f^eafd  is^rcyiiiiiiad,  WTis  a  good  tnak     «     « 

jtUjHinder^  in  reply.  An  attempt  has  been  made  to  dis- 
tinguish the  cases  cited  for  the  original  defendants,  as 
beiqg  applicable  ovly^  to  a  venire,  ^lid  Jtiot  to  a  distfingils* 
Se¥eral<of  tbem-^  however^  relate  ^xpttessly«to^be  distringas, 
as  ofbera  do  to  the  venire;  and  i£  th'ey  did  no^  th^e  is  no 
solid  distinction  between  those  two  writs  as  regards  ^e 
present  question.  .Several  legal  ppsicions  have  jilao  *  been 
read  ttom  BacmC$  Mridgmeni,  in  answer  to  thMobjeDtion; 
but  uponexaminatioli,  it^vill  be  found Hhattlis^utborities 
upon  which  they  seem  to  rest  do  not  waniaut  tbe  poaitions 
themselves.  The  cases  cited*  are  easily '  disttnguiahable. 
In  PJdUps  V.  Philips  no  final  judgment  was  g^ven.t  As.  to 
tbe  Anonymous  case  from  Codbolt,  which  oegaltviis  4be 
necessity  for  a  venire^  it  is  aufficient  to  answer  4hat  a  die* 
tringas  presupposes  a  venire.  In  Fomkes  v.  ChUd^  there 
was  a  panel  annexed,  and  it  is  perfectly  consistent  with 
Churcher  v.  Wright 9  that  there  may  have  been  a.  panel  an* 
nexed  to  the  distringas;  and  it  is  apparent,  from  the  facts 
of  that  case^  that  the  names  of  the  jurors  were  inserted  in 
the  distringas.  But  it  is  furthet  contended,  that  tha  defect 
is  remedied  by  the  IB  JS/Jx.  c.  14,  and  that  «s  that  statute 
cures  the  want  of  a  judicial  writ,  it  cures  also  the  want  of 
a  return  to  the  writ  If  this  be  so>  the  «teliitetof  Juc^  1, 
after  reciting  thai  oiEtkabeA,  p«>vides  for  the  same  defect; 
an  absurdiigr.  which  is'tnot  to  be  eupposed*  {FalttBon^i. 
There  is  not  much  doubt  that  the  term  '' judicial"  is  not 
to  be  construed jas  meaning  ''jury*'  process.]  Then  as  to 
tbe.  dl  Jac»  ]y  the  meaning  of  the^ckuae  ^itad*fpom  tliat 
statute  is,  that  the  want  of  a  return'  thvSX  not  \}^"k  Vtilid 
objection  to  a  writ,  provicfed  a  panel  be' annexec^  to  the 
writ  which  is  objected  to«  It  is  immaterial  -xftbaMaay^bave 
been  the  practice  formerly,  its  it  is  now  perfectly  cleao  from 
the  last  Jury  Act,  that  it  is  the  duty  of  the  sheriff  to  \ 
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to  the  distringas  a  pane],  containing  tke  same  names  as  in 
the  venire.  That  duty  has  been  neglected,  and  the  plain- 
tiffs in  error  are  therefore,  upon  the  authorities  cited  in 
the  commencement  of  the  argument,  emitied  to  the  judg- 
ment of  this  Court. 

Cur.  adv.  vult. 
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1834. 


Lord  DfiNMAN,  C.  J.,  in  the  course  of  this  term,  deli- 
vered the  judgment  of  the  Court.  His  Lordship,  after 
stating  the  ground  of  the  writ  of  error,  proceeded  as 
follows : 

It  was  argued  on  the  part  of  the  plaintiffs  in  error,  that 
the  defect  was  matter  of  error  at  common  law,  and  that  it 
was  not  cured  by  anj  of  the  statutes  of  jeofails.  For  the  de- 
fendant, in  error,  it  was  contended,  that  the  want  of  a  return 
was  cured  by  1 8  Elh .  c.  1 4,  or  by  2 1  Jac.  1 ,  c.  1 3,  and  that  no 
panel  was  requisite  prior  to  3  Geo,  2,  c.  25,  s.  8.  Several 
cases  were  cited,  which  sufficiently  establish  the  position, 
that  the  want  of  a  return  or  a  defective  return,  was  error  at 
common  law.  The  32  Hen.  S,  c.  30,  was  cited,  which  cures 
many  things  after  verdict,  but  not  the  want  of  a  return  to 
the  jury  process.  Then  the  IB  Eliz.  c.  14,  followed,  which 
cures  the  want  of  any  writ,  original  or  judicial;  but  this, 
it  plainly  appeared,  has  been  construed  to  relate  to  mesne 
process  (a),  and  not  to  jury  process.  Then  the  statute  of 
21  Jac.  1,  c.  13,  expressly  cures  certain  defects  injury  pro- 
cess; it  does  not  cure  the  want  of  a  writ  of  venire  or  dis- 
tringas, but  provides  "  that  after  verdict,  no  judgment  shall 
be  stayed  or  reversed  by  reason  that  the  venire  facias,  habeas 
corpora,  or  distringas,  is  awarded  to  the  wrong  officer,  or  by 
reason  that  there  is  no  return  upon  any  of  the  said  writs. 


(a)  Thoagh  all  writs  between 
the  original  writ  and  final  judg- 
jnent  are  strictly  speaking,  mesne 
process,  the  term  is  commonly 
used  with  reference  to  such  pro- 


VOL.  III. 


cess  ns  issues  (after  the  com- 
mencement of  the  action)  for  the 
purpose  of  bringing  the  defendant 
into  Court. 

3o 
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1834.  SO  as  a  panel  of  the  names  of  the  jurors  be  returned  and 
annexed  to  the  said  writ."  This  clause  is  relied  on  as 
showing  that  the  distringas  need  not'iie  returned  at  all,  and 
the  mention  of  at*piindl  is^refervedito  the  vfenmiOQlmfoi^it 
is  argued  ^hat'in\tbi^  reigqiof  JaMief  ^yfli^ipiMeLmraavaiiiiAIMl 
to  tketdislringae^but  thekiame8'«f'jheijuiK)ira.)wbo  lior^r^ 
turned  Upo&>  the^V^iiire^  were!  inserted)  itot.t|ie«A>Ddjri0f.<lk^ 
writ'of  distritiffaB/nmlal  S  Gtoi  fi^ievifi&^iifhkli  mAdQNlli^- 
necessary  t6  hib^rt  their  fiame»jM^tht& body tof^lberdiatlwpiflftt* 
and  irequired  diatit  should  'fef^^r'tO'  a^ponelf  tOktbe'fWMited. 
We  aref  however  >oF  opinio iij  upon  •^n.^tt^Hfeni^atiim  nf  the 
statnte>  that  the  3  Ged.  a^  d  M,  wt»'pi^scdi«oM»  iMto.tf 
necessary  to  annexa  panel  to  the  dialfingafl^wi  htwwfltiiilg^ 
but  to  avoid  a  repetition* of  tht)  iaiiiiC9  linxtli^  hAdyi^nthe 
writ  as  well  as  is  thepaneJy  andchatin4bdtrQi0f  ofi  J«f»it  i, 
a  panel  was  annexed  to  the  diislriBg9i"«if>wo)ri^8  ti»,lhe 
venire ;  •  and  indeed  this*  appears  fr4)im. the  <msejor  *Ew>ku  v« 
Chiidia),  in- wbiob  mention  is.ni^de*of  flueh.paBek-  '<The 
statute  of  James,  therefore*  docs  not  ein«  4lie:Wiaiife:o£  « 
return  on  the  distringas  nniess  there  be. a  p$iieli/  ^odibwe 
there  was  none.  And  looking  to  the  words  of  tbat4tatute» 
it  should  seem  to  apply  rather  IQ  the  vaM  ot^  ftimal 
return  indorsed  on  the  writ«  than  lo  aniOiaossianita  ratwn 
it  at  all,  and  then  the  meaning  v/ouU  be»  thai  no.  judgment 
should  be  stayed  by  reason  of  a  bifucik.. return,  ptOvidad.a 
panel  were  annexed*  In  thia  case  no  panel  is  :aiinomed« 
and  we  leelxourselvea  obliged^  ho«eVer  reluctantly^  to  bold 
that  the  judgment  i9*erroiieou84  > 

'  .    Judgiaent  revokii;d«ri 
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'  *      '       '"*'     '       >'  .      •.    I     ♦..    '•   •.'11  M     ,  'I     ;,.   I  .{■  ..;   ,     .-  1884. 

A 'RhI^  htid   been*  obfaked  <ioa  ibebf|lf'  of  Mt^^Jasikuit  The  Court 
Mi^tmr^  ^  «ftonMy;  G»HiiJg'"Mppii.'JMf/&.to  shew  cauae  '^^"^  wat^^^ 
^bytbte  <^it»  '4>(jf^)tibgVc6rtain'bilU  of«>qe8tB  of  Matfheto  ney  topay  the 
»*baW  riotb^  pai*  byhim^'i  In  ifiSS/ikWA  toBteajcted  with  ^00^^^**' 
-A^t^^^ifop  lkl«>ipiir(ibsiae.-Qf  Uiida  OU'  Softilkt  oilkd  ibe  the  deduction 
'BtmKllstbn'Bsittei'  * Jfd^Atu^  ww  empldyed  by  both  pwrties  gi7th^va^''^- 
•td  Imi^tigftte'tlletitle-afitl  pVepHrbtbie  tonvtyanccw    JftV/^,  T^m^^  ^^ 
by  th6  0di4<Mio(Ma5f*ettyv  took  I  posQession' before  the  tiVle  disallowing 
^^«h»  ytU'm\m<fi^^\f  dUcov^red- to  be  bad)  waa  com-  dellvlS^on' 
pfl0tM/  and  $0011.' >  afterwards  severa)  actions   were    comb*  the  ground  of 
tn^nbed^b^  bitn  against*  the  tenants  ; of  the  estatoi  who  "^whereleis 
'i^efaae^  to  yiay>  thein^rent  to  himy  an^  daa^ages  were  reco*  f^^^^  one-sixth 
v^red;  'THe"d«mag^0<  and  tatied  costs  of  tbeae  aotions  tion,  struck  off 
^drtreielved- by  M<iyA^ir,wha> after  dednetiag  from  tbe  tythe'cS^^ 
irniounl  Miraieiived  by  bim  his  own  (untaxed)  cbargea  for  will',  as  a  mat- 
condactingthe  several  actioiis,  gave  credit  to  UiUi  for  the  orie^r^he"cli- 
bahnctt;  wbieb  amounted  to  1,6£7/.  I84.  1  Irf.     On  the  3d  ent  to  pay  the 
at  iwh/'f  1S96,  Ae  billa  of  costs  which  had  been  delivered  \\on.  ^ 
hy'Mhj^eiif  tso  MUU,  aiaonntiog  to  forty-three  in  number 
(amongtftf which  wars  not  included  his  billt  of  costs  in  the 
above  mentioned  actiows  against 'the:  tenants),  were  referred 
by  iheOourt  to  the^  Master  for  taxation.     The  Master  ob- 
jected to  tax  iettain  af  tke9$  bilk,  amounling  io  1 82/.  \4s,  5d., 
on  the  ground  that  MHh  iVas  not  liable  to  jmy  tbentk    By 
a  rule  of  Court,  bearing  date  tbe  )5tb  day.  of  June,  -183d, 
the  Masterwas  directed  to  retain  his  report  until  after  the 
trial  of  an  action  to  be  brought  by  Mayhew  against  Mills. 
In  this  action  tbe  platntiif  obtained,  a  verdict,  and  judgment 
was  entered  up  for  3,642/.  for  damages  and  costs,  which 
was  paid  by  Mills. 

On  the  28th  of  May  last,  the  Master  made  his  report,  as 
follows :  ""^     ' 
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Ainoua(orMf^r|^H)Ul8|4^^r#4  .,  /u  \l    w.  r^    ^    ,-.  ^1  .!*fiWi't9„l^ 
Deduct  «lie,^^mcj>ui^  of, bills  ;ui(^|ud^^^  npt,  „        ^,^^^,^. 

chargeable  to  (he  plaintiff,  and  therefore  disnllowed      .       182  14    5 

•    '     '     .■■•    -I    /)fM-ft..     ,[ij    t,:.|t    t,i  >     .|  ..    ]i    .*t'iX ,ij*.u 

•  .iMil,  I,    ,.;t    ,1  ,f|//  .11,. I  <i  !  v,,|/nj  N,  ^♦^,.^,^^i?lt  ^,.fP 
Deducted  on  taxation 67$  19    4 

Deduct  balance  on  cash  account,  due  trom  Mr.  May  new 
to  the  plaiiitlff/die  whble  of '^idh'wAfe^i^el^ted'b^'f*   ''jn  "''J' 
Mr.  Mayhew,  for  damages  and  costs  ia'  Cfae^Sj^er^),  >  '^  -inrjiM 
fic6o?^j^ptif^.toth^?ranflistop.^tpte.  i.  ,4,„',,  •_?;    ^?P  j*?  ^* 

ir  the  Master,'  instead  of  ai8atto>*^ii'^  tHe^iUtoW^TsE 
had  taxed  the  same  off/ the  sum  d^ducteti' lly  tslk^ttbb  '^biild 
have  been  858/.  l^s.'g^.— a  sum  ^xdii^dhife'fi 'ii3illl'*]f{itt  bf 
thebillby49?.Os.7rf;*''    '  '    '••-<'••■  ^'''^^  -' I 

F.  V.  Lee;  for  Milb,  objected  thut  the  aAdavits  bid  been 
improperly  entitled  Milhv.  Revetf,  tmd  thtttlhe' proper 'title 
to  the  affidavits  was  Mayhew  v.  Mills*        •    ■    .       ./.  n, 
' »    .         .  '  .    «  <  f« » I 

Sir  James  Scarlett,  contriii  contended,  ftfaftt  fb»|bfi  jule.£9r 
taxation  was  taken  out  in  Mills  v.  Rev^U  and^ol^^rs,  and  as 
the  Master's  report  was  also  .entitled  Mills  v,  R^eli  M»d 
others,  the  objection  wa^  unfounded*        •     • 

The.  CouM  overrulefl  the  objectiop. 

F,  V.  Lee  then  shewed  cause  against  the  rule. 

;  point:  I.  The  Master  must  be  considered  as  having  taxed  off 

wtth  reference  ^'^^  182/.  145..  3^.;   for  the    attorney  attempts  to   charge 

to  gross  his  client  with  that  sun) ;  and  if  it  is  not  to  be  considered 

original  bill.      ^^  ^  deduction  from  the  amount  of  the  bills  delivered,  the 

attorney  has  an  advantage  over  tlie  client;  he  can  attempt 

to  charge  the  client  and  take  the  cnance  of  payment;  but 

if  the  attempt  is  detected,  the  attorney  has  only  to  withdraw 

the  billy  and  the  client  has  no  opportunity  to  punish  the 

attempt  improperly  to  charge  him.     In  such  cases  it  ought 

to  be  considered  as  a  deduction,  and  if  tt  is  iO  considered, 
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wore  than  one-sixth  has  been  deducted  from  the  amount  of        1834. 

th^  biHs  delivered,  and  Mills  n  ^nfitled  1o  the  -costs  of  tax- 

atiop.^     White  V.  MilNer(a)  xvilt  be' relied  on  by  the  other 

«icie.     There  it  was  said  that  the  attorney  is  not  liable  to 

pa^  the  costs  of  taxing  his  bill,  where  the  deduction  of  one- 

^ixth  is  occasioned  not  by  particular  items  being  taxed  off, 

but  by  a  whole Jbraiich  of  the  bill  being  disallowed;  but 

this  rule  has  n^v^r  b^eii  apti^d.  on,  und  it  is  opposed  to  the 

statute  2  G^.*£,  c.  33; 

'_  It.  jBbt  assuming  that  182/.  145. 3c7.  has  been  properly  Je-  Second  point: 

di/c^erf,  still  by  the  statute  (6),  if  fess  than  one-sixth  be  taxed  p«creUon  of 

•^ .  .         Conrt  as  to 

i^ff^  fh^,^(Jp|a|:t  jf^  th^r.  dkcr^tiQU  piajf  order  eiV^r  the  chent  costs  of  taxa- 

^f^\^j&  fii^Xjf]^  JPiP.^X  M*?\  cpsts  of  t^jation  in  regard  to  the  '*°°' 

je^pff9)fl^fi,efi3  .01*1  unreasonableness  of  the  bill. 

The  bills  in  this  case  are  evidently  unreasonable,  because 
they  were  incurred  through  the  negligence  or  ignorance  of 
the  sititomey.lvha  advised  the  client  that  there  was  a  good 
title  lft.tbe.aitfit<9,  which  he  either  did  or  ought  to  have 
known  was  not  the  case^  he  being  the  attorney  both  of  the 
vendor  and  of  the  vendee,  and  having  advised  the  client  to 
'  t^ke  possession  of  the  estate  before  the  title  was  complete. 

Ill*  There  is  another  objection.     The  sum  of  1,62?/.  Third  point: 
185.  llrf.' ought  to  have  been  deducted  from  the  bill  of  J^*'^*^^^!^^^^ 
4,675/.  55.      If  that  had  been  done,  the  bill  would  have  as  forming 
been  3,047/.  I5.  Irf.,  and  as  675/.  IQ5.  4(/.  is  the  amount  ^able  bSiof 
deducted  on  taxation,  there  would  have  been  more  than  a  costs, 
sixth  taken  off,  and  the  client  would  have  been  entitled  to 
the  costs  of  taxation ;  or  if  that  amount  ought  not  to  have 
been  deducted;  either  the  amount  taxed  off  Mr.  Mayheto^s 
bills  of  costs  in  the  actions  relating  to  the  Brandiston  estate 
ought  to,  have  beep  added   to  the  amount  taxed  off  the 
4;675/.  55.,  and  if  together  they  amounted  to  more  than  a 
8^xth|  then  the  attornjey  ou^ht  to  pay  the  costs  of  taxation ; 
or  the  bills  m  those  actions  ought  to  have  been  now  referred 
%o  the  Master  to  be  taxed  with  the  rest,  as  between  attorney 
and  client. ,    ,  ^  ^^     ^  ' 


CASES  IN    THE  KING's'bEn'cH, 
,  Sir  James  Scarlett  and  tlnlcfihisoN,\coiiiTK.  '  t^Ath;  v. 

'     '  '  '    " '        *  i   '  '       ' V      '  < '    ■  •  L .    >    .  .  *    I  •  I   I  LI        f      '  ' ' '       '  ^ ' 

Milner  is  directly  m  point     it  was.  there  hela  that  an  at'tor- 

.  •'     \       'I'.    ,-,    »•"}',..   111!//     ,1,,]  I       -••••:..^v      »'IV'»i'i'.A'l 

ney  is  not  liable  to  pay  the  costs  of  taxation,  where  the 

j' J     '.  ■•':••        ■  .'»"'Tc    ill]  /(I  .M  ,i)  /l..^-  ,..     ^>..  ••^>»I'j 
deduction  is  occasioned,  not  by  particular  items  being  taxed 

First  point.       0%  but  by  a  whole  branph  Deifig  disatioWea. 

Second  point.        it  hajs  always  been  holden,  that  the  circumstance  oT  less 

than  one-sixth  having  been  taxed  on/  coiiclusive/y  shevfs  flic 

reasonableness  of  the  charges. 

Second  point.  LittLedalf.,  J.(r/) — Upon  the  last  point  I  should  wish 
to  look  further  into  the  question,  (although  Mr.  Tidd  cer- 
tainly lays  down  the  rule  generally,)  had  not  the  rest  of  the 
Court  been  clear  tip^ilit.  UpoA  tbe^dchentwa^pinUf^l 
think  tiratthe  rule  must  be *ablK)lote.        '      -"  "  >>.  .,'/  n 

First  and  Taunton,  J. — I  think  this  ippKcalrdn  hai  oeen 'krf- 

Jbird"5oii  s^v^J-^^-  With  respect  to  die  tfeSf:,  i^kite'vlWki^'Uip 
point,  and  nothing  can  be  said  in  disparagem^ht  {jf  ^t'\c^se 
except  that  no  other  can  be  found:  the  reuson  (ilfVlli^li  is 
simply  this,  that  it  has  never  been  disputed.  "Vpoift  *the 
objection  with  respect  to  the  1,6^27/.,  lalso  think  ttiitHWr^ 
is  no  ground  for  discharging  this  rule.  Th^t  atftonnt*  mt^ht 
fairly  be  considered  as  money  paid  by  3ltlW  hn  hccotant, 
without  reference  to  the  actions  agamst  the  t^ants.'  A 
third  objection  is,  that  by  the  statute,  if  the  MB  tMtA 
be  less  by  a  sixth  part,  the  attorney  is  to  pay  the  tosts  of 
taxation;  but  if  it  shall  not  be  less,  th^  Court  IftaybWer 
the  attorney  to  pay  the  costs  of  taxation,  accordikg^  to  fk 
reasonableness  or  unreasonableness  of  tire  bilK  1  believ«  this 
provision  of  the  statute  has  always  been  considered  rrd^pro- 
caL  If  more  tlian  one-sixdi  is  taken  pd*,  the  algtomey.pajs 
the  costs  of  taxation;  if  less,  the  citent.  i  tm  iifopiitiwii 
that  the  costs  in  this  case  are  reasonable,  and  lliat  tte  ^Ai^lit 
ought  to  pay  the  costs  of  taxation. .  It  is  someVr^ere  stated 
by  Mr.  T'idd,  that  if  a  sixlh  is  tak«ii  off,  the  ttjlomey  p*j« 
the  costs;  if  less,  the  co^ts  are  toA^dered  teai^Otftl!^ 

(a)  Lord  Denman,  C.  J.'  bad  )e(i  the  Courh    < 


TRINITY  TERM,    IV  WILL-  IV. 

WiULiAMS,  J. — ^The  oiilv  doubt  is  as  to  the  last  poiot. 
We  all  ainree  that  the  182/.  caxiiiot  be  reckoned  as  part  of 
the  amouDt  taxed  off.  Then,  with  resbect  to  the  point  as 
to  the  dtscr^ton  given  to  us  by  the  statute,  it  seems  to  me 
that  the  safest  course  in  reglilatiug  the  discretion  of  the 
CoiirL  IS  to  take  the  cooTerse  of  the  rule  laid  down  m  the 
statute.  ,  I  therefore  affiee  in  opuMon  with  my  brother 
lautUon. 

Ituie  absotute* 

•   I   w     \i'\/'\        ,1/        ll  ,  .■j-.li'i ,  ;.,        .  .'     . 

•     I      l(>     l<    »  I      i    U     I"  Ml     I    «    f  .  .  '"      ,.  '  •     ' 

SHivHyi^asignaeiofCOPB^a  Bankruptj,  v.  Tbc.BlitMiMG- 
HAM  and  Staffoiu)&uir£  Gas  Light  Company* 

Trover  fpr^^pods^  upon  a  conversion  before  and  after 
(he^  bankrifptcy.  P/ea:  not  guilty.  At  the  trial  before 
U^ifid^l,C^J^  at  the  Staffordshire  midsumoier  assizes,  1833, 
the  follpwjng  facts  appeared: 

fXhe  j^c^ods  of  Cope  had  been  taken,  by  the  directions  of 
ofie  f4mbyij  m  a  distress  for  arrears  of  dues  for  gas  sup- 
plied to  Cope  by  the  defendants,  (who  are  incorporated  by 
6  C^eo*  4,  cap*  Ix3ux.(ii),)  and  were  sold,  by  Lumby^s  direc- 
tions, after  notice  of  the  bankruptcy.  In  order  to  shew 
|faat  LuniSf  .acted  under  the  authority  of  the  Company^ 
evidence  was  given  of  his  having  been  employed  and  of  his 
liaving  acted  as  ^heir  chief  clerk,  and  having  distrained  for 
gas-^nts,  but  it  was  not  shewn  (as  the  defendants  con- 


771 


1834. 


Mills 

V. 

Revett. 


In  trover 
against  a  cor- 
poration for 
the  value  of 
goods  unlaw- 
fully taken  by 
way  of  dis- 
tress under 
the  direction 
of  the  clerk  to 
the  corpora- 
tion, it  is  suffi- 
cient to  give 
general  evi- 
dence of  au- 
thority to  dis- 
train, without 
shewing  an 
appointment 
uuder  seal. 


(•)  Which  aaacted  (sect.  69,) 
That  in  case  any  person  who 
%bbuld  eorit^ct  with  the  Cotnpa- 
my,  4N1  agree  .to  take,  or  shoold 
use  or  «njoy  thf  b^fit  of  the  said 
j^By  should  refuse  or  aeglect,  for 
ttie  space  of  twenty-one  dSiys  aftet 
demaiidj  to  pay  tlie  money  ^then 
due  for  .th^.  wop  fo  ^J^ft  0<«npaivv,, 
according  to  the  terms  and  stipu- 
lations withtbaCompaDyiit^bould 


be  lawful  ftir  the  Company  or  iheif 
clerk  or  superintefiderUf  or  iiny  per- 
<sori  acting  under  their  authority, 
by  mamunt.  uod^r.the  hand  and 
seal  of  any  two  Jjasttces  of  the 
peaoe  for  tlie  county  wherein  the 
offence  should  tiri^,  to  l^vy  the 
iBoney  in  respect  whereof  snch  re- 
.  fu^^l  9r  neglect  ^ould  happen,  by 
distress  and  sale  of  the  goods,  &c< 
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18S4.        ien(Nd"bupt'i6'iA^^e'>b^h  do^^>  thtt  he^'htid  been  ap- 
poiii^ed'iin^^r  ^h^^ldf  tb«  C^fkTrfttkMK   *A  vordietwas, 

^indW^**  *^  P'^"^^^  Hkrll/^*jMp'g»V01*ft  defend^kis^leave  to 

FORDSHiRE     ifto^c  foi^a^Att^ilH  '4ij^thi^^\i^iitlbn  wfamheri  in  order  to 
alpAN?^  'bharge'thete'WftTi<ffie^'corrt'<Hi«fem?e4»bfthe  fHegal  acU  of 
their  MiAf:'^\^ng'  ki^^mi^  pfcfue  an 

appointhient'Undtr  se&U  '  Si.  WttttlUirdiiiti  Ikst  Michael- 
mas telrm^'dbtaiA'edla'rtile^nl^'accbNlingiyi  agftinst  which 

jyjervistcl^  alite^d^e^Sfe.'A^fctii-pdralioti  may  'autho- 
rize their '  servaht  t6  cfirti'ain',  irtiho^t  the  :aufhtfrity  b'eiog 
tinder  seal.  'VHmfb\igh''v)  'The  Bduk  bf  &igland{al 
"  Cary  v.  Malth^ws  {6):  '  [TakihtdnlJ.'it  Is  liid  d6\vii  also 
in  CoiHyns's'iyigestXc),  that'tl  cdt-pi^fatiofl  iiiay  authorize  a 
rfi5/re5s'withbut  wrltiA^  titidtef'sl^tfft]'^'    ""    ^    ••'•   •    '•  • 

'     F.  V.Lee,  on  the  sanfe  side,  was  stopped  by  tlie  Oourt 

JZ.'  F.  Richards  and  tVkaieley,  contra.  A  corpdration 
cannot  do  a  tori  by  their  agents,  except  they  be  appointed 
by  writing  under  seaK  The  decision  inYarborough  v.  The 
Bank  of  England  does  not  throw  any  light  upon  the  sub- 
jecty  for  that  aldose  upon  a  motion  in  arrest  of  judgment, 
and  the  Court  said,  that  if,  in  aii  action  of  trover  against  a 
corporation,  it  was  rtecessary'to  shew  the  act  constituting 
the  alfeged  Conversion  w^s  authorized  by  them  under  their 
seal,  such  M  huthoritywould  be  presumed  after  verdict. 
In' the  cour^^  of  the  judgtnfent  deKvered  in  that  case  by 
Lord  Ettenbof^oughf'ugrtnt  number 4>f  cases  are  cited,  which 
shtw  thiit  acdi^por^tioti'  aggregate  cannot  do  a  tort  except 
by  writmg  under  their  common  seal.  The  marginal  note 
to'the  report  ofllrat  i:2r8e  is  certainly  somewhat  to  the  con- 
trary, but^it-appearst^b^  by  no  neanB' supported  hy  the 

judgment.     In  Horn  v.  Ivy  {d),  which  much  resembles  the 

« .     '  t 
(a)  16  East,  6.  (c).  <*  PrRnchises  (F),"  13, 

ib)  1  Salk.  191,  note  to  pi.  3.  id)  1  Ventr.  47. 


present  case,  it  ^iss  Mdi  /'  tbatla.)ff^pQra^pn,flnig)[l^.  em- 
ploy 0oe  in  Qr4im»yixrvige8  vrif;hqAi^,f^eed|.,K  j^  J'.?  * 
builer  Of .the^  like,  bu|,Qi^  ifou)d  oot^uppfiaf  i/^.an  assize 
as  ^'baU^  to  A  j:<«'ppKatiy^ji|irHboat  d^^d.  ^^  N^the;,  can.  '^^^J'lY-" 
tbey  lioeose.  one  ..to  t^ei/tbeirftir^^tinr^thPVt  deed;  nor.^end  "fordshire 
oneti)|BAe,af^lain>;,tpJ|^q48.-o»Thfty.^^^  tfiem-     CompI^! 

selves;  disseisf^^ t\>iji  tl^i£  a$sjqii(lt\«fith9Ut,,deed^ or, command 
one  t9€«Jfef,fQttft,<5W*tiwi.iirok^^';  ,[J^pr4.ff/?«Wffr.p-J- 

iliiilha|.4aS9  of  ^Q^iyrjJ^tfi^fm(ff)»  it  w«3  held,  that  "a 
corporation  aggregate  may  appoint  a  bailiff  to  distrain 

,  i*ilihwt.des4ttr,jv^a5rfwit,^s  well,^,#,i^^  and 

'tb0M9^mgmT^i\9t,^}^\*\ip^j^^ef;,^^^  devests  ?iny 

l8QrA.0f(<l»^^r«s^.vin^I>r  qui  ofjth^Gqii;pp|-f(tion.".  j(a<(J(^<csn,  J. 
It  is'Jaid.d^wntin  Klluthntf^^t  bookfrrin  Vi;iffr's  Jbr.^  in 
€onij^\s  JUigefU^i  ia«d, in  other  bopka^tl^t  a  pprp9nition 
may  appoint  one  to  make  a.distriesfl  without  deed.  The 
distinction  made,  and  the  reason  of  it,  are  manifestly  clear.] 
Duncan  s^Tht  Propmiors  of  the  Surrey  Canal  {b),  in  which 
it  was  argued  that  a  corporation  was  not  liable  in  respect  of 

.'tortious  acts  committed  by  their  agent,  unless  he  were  shewn 
to  have  been  .'appointed  under  their  common  seal,  was  de- 
cided against  the  OQupocation  on  the  ground  that  the  Com- 

.pany  bed,  acted  by  themselvei:  but  Abbott,  G.  J.,  made  an 
observation  which  shews  that  he  was  of  opinion  that  incor- 
porated companies  were  .not  liable  for  the  acts  of  their  ageii/5 
in  the  same  manner, as  other  persons  were.  In  EaU  Lon- 
don  Waterworks  Company  v.  Bailey\c)  it  was  held  that  an 
incorporated  water  company  could  not  make  contracts  for 
ihe  -sup^y  of  pipesf  If  om  linie  to  time,  except  un^er  seal, 
although  an  act  of  parliament  authorized  them  to  make  con- 

'  tm€l9^im  y^ry  general  terms.  .  There  appears  to  be  no  case 

*  tipoa'any  mbierni^cti  of  parliament  in  which  it  has  been 
held  that  an  act  such  as  ithat  which  forms  the  subject  of 
this  actiopi  could  be  authorized  by  a  corporation,  except 

(a)  Sitprit,  77S.  (c)  4  Bingh.  S83;  S.  C.  U  Bi 

(6)  3  Starkie,  N.  P.  C.  50.  Moore,  5dS. 


1834.        uodd^  seal     iDms/M.  f.  Tke  Imperial  Gas  li^  Cm- 


yonmuuRK  given  in  this  case  to  shew  that  Lumby  acted  under  .tbefw- 
CcM^Aiiir  thority  of  the  Companj  in  point  of  fact ;  and  the  only 
question'  iv  I  «haftnriiidi  tm^tvtiRrveri,;  niunetjrt^betbffr  ^ 
Company  eMW  he  bMfHd  6y  Kte^aul  tlf  their  agettfi  OKiliJi^ 
en  unkwfnl  distvesa,  tl^  agtaH  qoHf  htfribg  hedr  Vfpptfiiftedi 
under  seal.  The  dedsion  in  Ymidtm^k  ft.  J'Ae  JXprfi  ^ 
E$tghmi  nvBs  ' waitaiited .  by  fbraaet  taeeirf^  ai^.  Giffy  t. 
MnithcKX  ^xprewly  puts  «  bailiflF  upon  Afaelsanieyfootag'a^ 
a  butler  or  cooker  The  66lb  Sedioil  ^of  .the  CMD^My's 
act  (6)  certainly  contemplates  the  clerk  as  hating  authority 
conimutiieated  to  him  by  the  act  without  appoiotmeat 
under  seah 

LtTTLBDALEi  J. — The  0ct  says  it  shall  be  (awful  for  the 
Company  or  their  tkrk  or  superinteiidaiit  to  »isa«e  «  war- 
rant of  distress;  but  it  is  not  necessary  to  consider  tbc 
peculiar  effect  of  the  statute*  This  is  a  case  in  which,  ac- 
cording to  geneml  law>  the  authority  need  not  be  by  deed. 
In  addition  to  Vary  v.  Matthews^  which  has  been  alnsady 
referred  to>  there  is  the  case  of  MatAjf  v.  Lmgic\  in 
whkh  it  was  held  that  a  mm  nfty  a^w  the  taking  tattk 
damage  feasanti  as  bailiff- to  a  corporation,  witb««t  having 
any  precept  in  witting*  In  ^mv*  ity  (trf)  it  is  aaid^Mt 
a  corporation  may  employ  tmein  tdrtKnaiyaerviees  withunt 
deed,  and  the  cases  in  which  it  ie  said  that  a  deed  is  reqw- 
sile  are  eases  in  which  tu  ejfrnoitifcMify  act  is  ea  he  dose; 
The- act  de«ie  Aeiwis  « .cbmmon  «c%  and:  is  4herefiareb  I 
think^one  of  lhote>  sttfices  in.  which  ^  a  oorpoiation  mmj 
emptoy  «  man  without  writing  nnder .  eeak      •     . 

TAUNTOiiy  J* — I  have,  no  dpubti^ppn  the  law  pf  this 

(fl)  3  Barn.  &  AdoU  lfi5»  (c)  3  Lev.  lOf  J' '    '  "  ' 

(6)  Siipra,  771  (tf).  id)  Suprd,  77i. 
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case.     It.  has  always  within  4he  iiam  ^\^j  kiwwkoIgS'        lg)4. 
been  the  common  I0xt4aniii^idiii  ill  soifnitilioii'inayi^u^         '^-^^^ 
rise  t  bailiff  to  dUtrtm  withoiit  writing  under  seal,  but  thai  ^ 

wfatiYM  €iCia/ei»'tD te^MslMt br^Uba^e^/lfaaM.  nklt  U  a  Bitt<iiiiitmAK 

,_,  .   V  1  "^  Sta'f- 

O0ad\rt/.      *^  «'•'     •  •!  •».  Vv\.\\\».V    Jj.lh    //  Ml'^    t,,|  •;,,,,  ,j.)'  1,-,/   ^^       TOBBBHiaE 

'I""   '•''     '.•'.    .  J  •t    i(»    l.inti.   ,11    ,.ji-.|,M.  ;    ;.!i    |..    m;..,.)      GasLioht 

*  Company. 

'  WtbiLuan^  J;^«Mi'am>ei]iliptIy4)#  Ifaeisaouabpinioo^   Iq 

held  by  M^Do^kUd,^  B«|'  nhatin  iBJcctaient  <by'a'oorpor»» 
6»n  agaiust  «  lenant-^frmn  ^ycnr  •  tor  j^m,  % .  ikotiosi  id  iqiiil, 
ghnM  b]^  2ljp9atM>9€iingm9Steyiri»A  ofdro  mipavataniiy  wd 
tftHAarfttvtf  'by^tilettl,  wqs  suflident^'withditft  OftdtewsA  thkt 
htt  4i«i  wneAMTy  mrdir  Mrf  for  Ihat  purpaae» 

(a)  For  the  cases  in  which  nii  858  a;  3  Tho.  Co.  Litt.  18»  57,  53. 
estate  vests  immediately  and  with-  And  see  the  note  to  Small  v.  Mar- 
out  agreembnr,  'hy  th)B  titl  bf  ti  wdody  4  Mann.  §i  ft^.  189, 19D. 
vnangtf^  ^»M>Osi  lUtc.  aiO  %  b»         <*)  l  GaniplK<406. 


Dickson  V.  Bakeb. 

Jb\  KELLY  had'ohlahwd  a  nile  cmHfaig  npM  the  plaitt-  Hie  Court 

tiff  to  shew  cause  why  the  ouda^nr  of  4ie  defaidant  eboirid  "^'^  """^  ^, 
•'  "  verse  an  out- 

fits* b»  reverslHi  or  sat  aside^  «be  defondant  hMDg  taban  the  lawry  on  the 

beiNifitoftfaa]i»o)«aiitD6bion'Act  .         Pendant 

After  jsdgnaettl  !isn  m  waifant  of  «ttoiii6)r»  fptM  aam  i»i«*  has  taken  the 

lateral  secnrityfar  «  ^nmdty,  end  lk>  nmnd  f»c««di.ga  Wvlnl"^' 


to  obtain  an  outlawry  «ponfinal  process,  a  writ  of  exigent  ^**'?"*/f'* 
MMad<f»  ikie  alvariia  ofiAndon,  ictmiaUe  find  Nweaiber^  is  inserted  in 
1853.   On  the  aodi  October,  iMdy  the  dalwdint  offend  to  ^''  ^^^^^^^ 
surrender  himself;  but  the  sheriffs  refused  to  take  him  into 
custody,  oA  the  ^iidd  ttmt  the  fifth  (Itislkig  btid  beA'  on 
the  S29th  October.    Op  the  return  of  the  exigent  therefore 
the  defendant  waa  oiOlawed.    6th  November  IbSdj  t)ie  de* 
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1834.        feiidtDt-  filed  n  pdtitioa>for  relief  in  the  Court  of' Insoheiit 
^"^^       Debtors/ and  in  itho^schf^duleof  lifs  debts  included  that  of 
9.  the  plattriiff^i  The  Matters  ^of  the^  petiuon  emD^ion/to  be 

^''^*  beard  3d  Jtitiuaryy  1  dS4y  Srfittn' thie4^ndant^«*«tiacUirge'was 
opposed  'byUhe  pliintiffl  '^TbeiilAisdlveDl  Debtors'  Court 
ordered  that  the  defendant  sh^ld  'ti^  discharged  tit  t^te  ex- 
piration; of'elght'inoiithBfrOtti' tbe  h€Jari«ig'iof*cheipeutton. 
No  titiagatum  k^Ibm  (it)  hadieveriistruedj  >€>n  the  7th' Jane, 

FaUeU^^d  Sandfondi '  she w«4  "caniBev  •  Tbe»e  if  aa*  pro- 
vision  in  the  Ibsolvent  Debtor^^  Aitt  (^€r€o.4,  u^,y{or 
the  relief  of  «  party  who' 19  itoprisoned-n^Min'nBy  writ  of 
outlawry;  ifrom  which  it  mnit'be  infeii-edthttt  theactiwas 
not  intended  to  apply  to^  ntaVtefs  of  oiUhwry.  -Tbe  10th 
section  authorizes  persons  impfisoned  for  -deb^  danugesi 
costs,  sums  of  money,  or-  fdr  cokitempt  in  nonpayncicnt  of 
money  or  of  costs,  to  petiticn  for .  relief;  but  no  ineolion  is 
made  of  persons  imprisoned  for  outlawry.'  In-Gasteimans 
case  (6)  it  was  expressly  held/  tbattt  perscAi  charged  with 
an  outlawry  could  not  be  relieved  under-  the  imokent 
Debtors'  Act  (c).  This  case  is  referred -tMl  id  that^of -JBoBra- 
ckamp  V.  TonMnB(jd)f  firom  which  it  ^appears  that  bank- 
ruptcy and  certificate  would  not  entitle  a  defendunt  in  cus- 
tody under  an  utiagatum  capias  to  be  dischaq;ed.  'There  is 
therefore  no  reason  why  a  discharge  under  the  Insolvent 
Debtors'  Act  should  -have  tliat  effect.     • 

The  defendant  has  not  at  present  completed  tbe  pericNl  of 
his  imprisonment,  and  is  not  as  yet  entitled  to  the  benefit 
of  the  Insolvent  Debtors'  Act  He  is  therefore  not  in  a 
situation  to  apply  to  have*  the  'Ovthvwry-  re^msedw    > 

F.  Kelly,  in  support  of  the  rute.  t  Outiiwry  is  deacribed 
by  Mr.  2ScM (e)  to  be  the  puttings aman  out^of  the prolec- 

(a)  As  to  this  process  and  the  (()  4  Barr.  S119. 

inqaisitooai  :themii^   ^ee- *Mann.  (i)j&tCKib.i8,ic^4., 

£xch.  Prect.,  Rchrcmm'Bronoby^^  •  •  (^,  3  .Ihaat.  tl43w '  t  r  <    - 

cd.  95, 189,  265  0.,  S14.  .'(v^ecbeflj  11.' 
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tion  'i^ithf  lawi(a%  «o4hat  bejs  .iiicapflUe(of  taidgtfor  the 
redretts  <Qfi  jiijiine^w  mid majT'  beiiitipriison^d  |.  ahd  l^eiforfeifa 
thereby  nil  ibis  gwd^  flndlic1)9itNto,}i«iid>lli6  profits  of  hia 
lands  I  .bi»f»n90QRl»hBifee49<ioiaiiQflvMfci3fk  upooithfe  outkwiy, 
andbid^ehumfe  fOfO/ftyMlhftl^l'ofittiofribif  hriid/ilhto.ib^ 
lij»  ii^iiitia^.  Mf^.  Wd^\fMMff^S(hpttml\flmKb  the>  6m^ 
seqii«»qe»  tofiMiriOikillfiwryi thaUiiunlali.aoimtitiine^aAeonthe 
comtutfat,  110  nimi  p^lclib^i  jQuftlftliiiBd  eK^pt^ortAouy,  the 
puniahment  whereof  is  death."  When  the  consequence^ 
of  outlawry  .aitf  ^con^ideced^  it  in,  not  limetoonable  losupn 
pdsellifti  the  legisj^ttire  imeodeci  to  evCead  the  relief  giveq 
to  aoaobwDttde^loraMtO'.  9i|Qh  as  were  imprisoned  op  snbject 
^ajaii^  mUwJty.b  ^M^  dc^ndaot  has.buievtedithe  pkmliff'a 
d^btid'his  aclieiMk>  ^d^i^Afweipre^ewDeniteAlroittdti.ao 
fmtmihtB  fit)imi$  oooffean^dM  ll^otti ,Denma»,  C. J.  Ido 
qaoiiseefboiiry^Uficatiitise  tbesfhediile.]  By  fheTifilbseotes 
a  .popyofi  ihA'tfchedttlf,  purporting  to  be  signed  |by<the 
officertttid  cettifyin^^tbesaiiie  to  be  a  true  oopy,  and  sealed 
Whh  Ibfkseiil  oftbeicourt,  is  to  be  admitted  in  aH  Qoqrta  as 
flttfficieni  etfideoce  of  the  same.  [Lord  Deninii)}^  C.J. 
Unidss'tlie  achedoleis  reftnred  to  in  the  rule  niifi,  it  is  not 
brought  to  the  notice  of  the  opposite  party.}  By.  the  46tfa 
atctiony  the  Insolrent  Debtors'  CeiBrt  is  authorised  to  dis^ 
charge  the*  pvisotaer  ont  of  custody.  By  the  ^Otb  section, 
the/discburge  is  to  extend  to  all  process  issuing  from  any 
court  for  any  contempt  of^  any  court,  ecclesiastical  or  civil, 
for  nonpayment  of  moneys  or  of  costs  or  expenses  in  any 
court,  ecclesiastical  or  civil,  The  60th  section  {vovides 
that  no  pereon  who  shafl  have  become  ehtitfed  to  the*  bene- 
fit of  the  act  shall  at  anytime  thereafter  be  imprisoned  by 
reason  of  any  debt,  money  or  costs,  to  which  the  adjudica- 
tioli'shall extend;*  and  by  the<Ollt  seetion^  no  execdtion  is 
CO  issue  against>an<inaokent  fop  any  debt  or  money  to  which 
the  adjudication  extends.     The  defendant  in  this  case  will 

(a)  A  party  rebabilkatedy^  or     isia^lieold  books  vaid  tcy  betn- 
refttored  to  ths  protactioii  of  the      tamed  (tnlogatns).  • 
law,  by  the  pardco  ofhis  outlawry, 
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be  ditdhargttd  firontHihd  ddbl  im  toon  «8  be  has  completed 
bi»tttprUoiutieQt«'<  l^Mtb's^tiDiy«  him  from 

Uie  costs  of  the  prooiis^dabgifarabt  raecMergr.^pf  i  tbtft^ebt, 
la  then  an  outlawry,  which  it  a  part  of  the  |>VQcee(lip(  for 
the  recovery  ttfi^the'deUtvHKbeielK/vBiadi  (q'  muin  igiiiiwt 
him  i  The  only  object  of  the  outlawry  is  to  obtain  pa;^ 
metitjof  the  daU^and  costs,  frorn  whioh  the  defendant  is 
now  dtioharged.  If  he  were  arreiied  upon  a  cepiaa  utlafa* 
tum,  be  might,  by  virtue  of  -iheSdth  section,  be  diacbarged 
from  that  arreat«  The  assignment  of  all  the  debtor's  pro- 
perty operated  as  a  BuiisfactioH  of  the  judgipeot*  Tbe 
party  is  consequently  entitled  to  be  discharged  from  procesi 
fonnded  oo  that  judgmAbt*  ^n  UmkUeka^fVi,  TvmlAk  the 
defendant  had  allowed'  the  lime'lo  paait  bynfithii!!'  whieb  ha 
could. have  revened  the  ttMlawryi  asMi  (he  iparlb^  wna-cAtfrgad 
upon  a  capias  utl^galutn^  iiore . the)re  wm  fiik>i  ig»pk»  •uda^ 
gitum,  and  the  defendant  baa  bedn  guiltgrof  qo  laobe^*  Ha 
could  have  oou)e  in  and  putkifapechil  bsaliead  iweived  the 
outlawry.  Castetmmn^  case  («>  was  iiet  decided '  upon  the 
Iu9()lv^iit  Pebtors'  Act  now  in  force. 

]>rd  Dbnman,  C.  J.--*It  may  perhaps  be  a^ust  conse- 
quence that  as  the  debt  is  discharged  by  the  Insolvent 
Debtors^  Act|  the  outlawiy  also  should  be  avoided.  If  (bai 
Afit  Aim  the  operation  of  avoiditig  tha  o««biwiy,'tbe  eefev* 
fljrence  of  this  Court  is  not  neeettiary«  When*  the  Ccnist  is 
required  to  do  ^an  apt  out  of  the  ontioary  eourae,  ilbme 
prepedent  should  be  abewni  None  such  has  been  pp04«fced, 
and  thet^foro  the  rolei  must  be  diacbargadi 

l4imtBkht,  J.-r^I  am  of '  the  tame  <oikinion.  'Ctoalf^ 
«i|£iYi's  casi)  has  not  deohled  anything  }wttb'r«fe0en<Mr>tPlbe 
Insolvent  X>e»biors^  Ael  now  iit  forbe/  In  Beawkmiu^  v. 
TVit^Vm  there  i^aa  dttkyf  )ki  fcret;  '  In  a'cMelA  J&mH)  it 
was  held;  that  apersdn  who  Is'outlbwed  has*  nd  locub  standi 

(a)  Supr^f  776(6)  (c).  (b)  Summervil  v.  Waikins,  U  East,  536, 
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ID  jtrimio^  III  flvery 'oollawrytb^  c/i^ioji  1$  )n(;imirted»  I 
lUiik  wa  iMiwe  no  antbority- 1«  irfverld  an JOoUnwryy  except 
for^ror a^aremonthttproeeeiiifcispu     I  '    < 


•J  ,  > 


V4i9NTO(K>^  Jvy  bImI  WiiJAdHB,  ll,  ttonbuiTed. 


/  .  /'J  :•    (.» 
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Franklin  v.  Featherstonhaugh, 

THJS'wa^  a  nrie  cHUing  u(>on  £Mr^,  San  and  CqUmqH 
(foriiiariy  the  idaf?ridMit!8altotoey»)  tb  ^hew  cauae  w|iy  the 
MiatflT  abonM  not  mviaw  bit  taicalioQ  in  Ibia  canaot  or  .why 
Ibb'coais  ofGnQige  fiaif/A  (tfie  defendam'a  preaent  attor«« 
n^^)>of*dPfdoGaafK>iied  bsylhia  taKatio%  ahould  not  be  tayed 
by  tber Master^  nod  paid  qT' allowed  by  A,  San^  8q  C. 

T4e  bUI'Oontaioed  the  following  items ; 

£     $.     d, 

**  Paid  costs  of  contempt ,  ...  7   15     2 

Paid  Messrs.  Farrers  8c  Frenches  costs  ..220 
Paid  Messrs.  Box  8c  5on  for  their  charges  .5     1     6** 

'  Thb  firattwoitoQU  were  tha  coata  of  a  conlemptj  incurs 
red  by  the  defemknt  in  the  Ecclesiastical  Court;  the  last 
was  the  amounl  of  tlie  biU  of  costs  of  proctors  employed 
by  A»  Son^  8i  C  to  purge  the  contempt.  Peductioss  from 
the  bM  of  thfrtosls  <of  the  contempt  bad  been  procured  by 
£ox  and  SoHf  and  the  bill  of  thaae  proctors  tbemaelves  wi|s 
shewn  by  Mr*  £eck$  to  the  taking  officer  of  (he  £cclesii|s« 
ileal  Oourt«  and  declared  by  him  to  be  mod^at9»  ^ut  it  wai| 
not  taxedi  there  being  po  power  to  compel  ta;iation  in  the 
Ecdesiaatieal'  Court  of  a  hill  of  casts  a<  teiwfe^  proctor 
iind  cHetU*  Upon  the  (akatian  of  the  bill  of  cosia  of  B.^  Son, 
{L.Cir  tb^a  facta  were  ahciwn  to  the  Mastery  ai^l  >aii^  re* 
quired  to  tax  the  last  three  items  or  not  to  include  them  in 


An  attorney  is 
authorized  to 
insert  in  his 
bill  of  costs 
the  amount 
paid  to  a  proc- 
tor employed 
by  him  for  his 
client. 

In  taxing 
the  attorney's 
bill,  the  Mas* 
ter  is  not 
bound  to  in- 
quire into  the 
reasonable- 
ness  of  the  bill 
so  paid  to  the 
proctor. 

L)  consider- 
ing  whether 
mora  than  one- 
sixth  of  such 
attorney's  bill 
has  been  taxed 
off,  the  entire 
amount  of  the 
bill  must  be 
taken  inclu- 
sively of  such 
proctor's  bill. 

According 
to  the  practice 
of  the  Ecclesi- 
astical Court, 
a  bill  of  costs 
cannot  be 
taxed  as  be- 
tween proctor 
and  client. 
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1834.        bis  allocatur,  he  declined  to  tax,  and  did  include  them  in 
y^^^^      1119  allocatur.    A  aim  was  struck  off  from  the  bill  which 

FaAVILfN  .  .  ,         , 

v.  would  exceed  one-sixth  of  the  amount  of  it,  exclirtiYe  of 

^^^r^l^J^^'  those  three  items,  but  which  is  less  than  one^sixth  of  the 
whole  bill  as  delivered.  Smith  obtained  a  summons  calling 
upon  JB.,  Sim,  &  C  to  shew  cause  why  they  should  not  pay 
the  costs  of  taxation ;  and  the  parties  appearing  under  this 
summons  before  Taunton^  J.,  he  held  that  the  items  were 
properly  included  in  the  allocatur,  as  diMbursemenis  within 
the  meaning  of  £  Geo.  2,  c.  23,  and  therefore  made  no  order. 
Smith  obtained  a  second  summons,  calling  upon  JB.,  Sen, 
&  C  to  shew  cause  why  it  should  not  be  referred  to  the 
Master  to  tax  the  particulars  of  the  last  thrde  items  of  their 
bill,  or  why  he  should  not  be  at  liberty  to  review  bis  taia- 
tion.  The  parties  attended -in  pursuance  of  this  summons 
before  Patteson,  J.,  who,  after  hearing  the  parties  and  a>n- 
suiting  with  the  Master,  said  that  he  thought  that  the 
Master  was  right  in  declining  to  tax  the  three  items,  and 
dismissed  the  summons.  A  summons  similar  to  the  first 
was  subsequently  obtained  by  Smith,  but  upon  the  parties 
appearing  before  Vaughan,  B.,  the  learned  baron  refused 
making  an  order  thereon.  The  costs,  as  allowed,  had  not 
been  paid  by  the  defendant  or  his  attorney ;  and  an  action 
upon  the  bill  bad  been  commenced  in  C.  P« 

Follett  now  shewed  cause.  These  disbursements  were 
properly  included  in  the  bill  and  allowed  by  the  Master. 
The  act  of  2  Geo.  2,  c.  23  (a),  provides  that  no  attorney  or 
solicitor  shall  commence  any  action  for  the  recovery  of  any 
fees,  charges  or  disbursements,  at  law  or  in  equity,  until  the 
expiration  of  one  month  or  more  after  such  attorney  or 
solicitor  respectively  shall  have  delivered  unto  the  party  or 
parties  to  be  charged  therewith,  or  left  for  him,  &€.  a  biH 
of  such  fees,  charges  and  disbursements.  In  Ex  parte  Inman 
Wood{b),  it  was  held,  that  in  fact  attorneys  are  bound  to 

(a)  Sect.  as.  (6)  1  Bwk,  199. 
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include  such  items (/s^  ^S'Uiete  in^it^if  biUi  of  costs.        1084. 


[TauniofuJ'  In  a  toe  cast  ^)4hi8  Court  were  of<iij>ipiotl 
that  disbursements  jwdft.  bx-an  Utor.qj|jf.jiActhtHiAkirfieiOf  a  v. 

capte  y'm;F§fW»rlyiti|idiiAe4f  i9i^t«ribaUldmigh  ^»cVient  ^^^""g™"" 
had  siipplieid  bimr.witU:j|H»pej;i^the:p\|ir|^Q.^  I^toKnotj, 

gmtncU]  ..  If  i«,r#^,|^iA*f>ft\g|ibi9  il^^^ifj'M^^if)^^  where 
it,ii»»<saMo'f  H'^  9y«PUiiio»tb^,.*fW«H^QfVa^*W^e,.^^ce 
money,  tP'^ij^^Mpe^^.  fw.;lPf5fi^fi^,rii^b"^WP^Ot8  .iu  ^the 
caiis^i^tl^sA  4i3b\^'»^fnAPW*  m^fA  oevefU^nlesa-b^  ioclnded 
in,4be  b^l  pf^osl^:  .r-TIli^jMiMr^i^'h^re^^uai  was  deducted 
upon4a»ition^8^^h9i>^  qf»e^iKfl\io(.the.39fDAWt  of  tbe.biU 
deliver%da  dnofu^ng,  tjiose^  didturspmfniSf^  the  Court  pf  Com- 
mon Plpas  ordered  fbe.c/ie///  U>  p§y  tlij^  costs  of  the  taxa* 
tion/'  ,  The  autbo$i<y  (or  ^l^is.position^is  Hindle  v^  Shackle' 
iofi^(^.  TbQse«are  disbMr^s^^ntp  lyhich  the.^ttomeys  were 
not  only  authorized  but  ^ere, hound  \o  include  in  the  bill; 
and  therefore  .less  tl^in  one-sixth  of  the  amount  having  been 
struck  off«  the  qlient.must  pay  the  coats  of  the  taxation. 

S,.  V.  'Bikhardsy.QwsXt^  Either  these  items  ought  not 
to  be  included  in  the  bill  at  all;  or,  if  iocludedf  they  should 
be  taxed.  sThe  pcp^r.-  was  employed  by  £.,  Son  8c  C.  in 
the  same  way  as  an  agent  in  London  is  employed  by  an 
attorney  in  the  country.  It  is  the  common  practice  to  tax 
tlie  bill  of  such  agi^nt  .when  the..amount  of  it  is  included  as 
a  disbursement  in  the  attorney's  billof  costs.  The  Master 
need  not  in  reality  tai^  the  proctor's  bill  himself,  but  should 
do  it  in  form,  and  send  it  to  the  proper  officer  in  the  Eccle- 
siastical Courts  to  be. taxed  by  bim-  »  ' 

Lord  Penman,  Q.J. — I  think  that  this  rule  must  be 
di^charg^d..    It  is  the  constant  course  to  consider  disburse- 

(a)  In  that  case  the  disburse-  (6)  Hoyi  v.  jfroZ/fr,  cin^^,  vol.  iii. 
ments  included  extra '  fees  paid  16      174.*  '   ' 

commissioners  of  bankrupt,  which  (c)  Vol.  i.  p.  336, 9th  edit. 

bad  been  disaUo\^  ontamtfon.  (d)  1  Taunt.  536. 

VOL.  III.  3  H 


782 


1834. 


Frank  LIN 

Feathebston- 

BA176B. 


CA6£8  Iir  THE  KII^G's  BENCH, 

menu  at  tbis  iles^ri|>tioo  as'  pro|>erly  forming  part  of  in 
attorney'flfbill^  and  thbtEfatk  they: were  rightly  inchdcri  in 
the  alloGRtur.  '  The  Master  dppearv  to  have  looked  at  the 
bills  ul  theEeclonaatioBrCbtirt/anil'  to  have  tbMghC  the 
deductions  AiifBcient;    ^>   ^*    ■-  "^  »*    ^ 


LtTTi/EDAiA^  J;^I  ^lett^  think  thtEit  tho  tule  should  be 
discharged.  <  In  genehal^  bills' of  cost»  incurred  in  another 
Court  are  refen^d  to  the 'Master  of  thut  <$ourt  for  laxatiob, 
but  it  appears  that  there  ib  no  po^ei^'iiv  thte  officer  of  the 
Eoclesiastical  Court  to  tax  a  proetor^s  bill  as 'between 
proctor  and'  client,  unless  wMi  the  Mnsent  of'  tUe  prOctdr. 
The  Master  might  use  bis  discretion -how' far  he  'l^outd 
inquire  into  the  reasonableness  of  the  prot^toi-'s  bill. 

Role  discharged,  without  costard). 

(a)  And  see  Ramsden  v.  Hilton,  Dickens,  339  }  Tea  v.  Frtre^  U 
Ves.  154, 


Doe  dem.  Thomas  Foster  v.  The  Earl  of  Derbt. 

^essSd  of  ^''  Ejectment.  At  the  trial  before  Aldersoa,  J.  at  the 
Blackacre  and  Lancaster  spring  assizes  in  1834,  it  appeared  that  this  action 
the  samelitle  ^^^  brought  to  recover  possession  of  land,  called  Hnytoo. 
conveys  Black,  which  had  formerly  belonged  to  a  lady  of  the  name  of  Tnh 
vers,  who  died  intestate,  in  January,  1823.  Upon  her  dead) 
Heurif  Foster  claimed  the  land,  as  her  heir  at  law,  and  entered 
into  possession  of  Huyton  and  of  another  estate,  called  Croft. 


to  the  convey 
as  to  the  tide 


Evidence, 
given  by  wit- 
nesses since 
dead, in  an 
action  be- 
tween C  and  A,  res^ctHi«;  the  title  to  Whiteacre,  brought  su 
ance  from  A,  to  B*,  is  not  admissibly  in  an  action  between  C.  and 
to  Blackacre. 

Where  two  ejectments  depending  upon  the  same  title  are  brongbt  by  ji.  itgaiittt  B. 
and  C.  respectively,  at  the  same  time,  and  come  on  for  trial  on  the  same  day,  and  tbst 
of  Doe  d.  A.  V.  B.  having  been  decided  against  B.,  C/s  counsel  consents  that  a  verdict 
shall  pass  against  him  ia  Doe  d.  A,  v,  C.,  on  the  ground  that  the  evidence  is  the  saoM 
in  both  cases ;  the  evidence  given  in  Doe  d.  A>  v.  B.  cannot  be  admitted  oo  behalf  of 
A.  in  an  action  subsequently  brought,  respecting  the  same  title,  by  C.  against  A^^  unkss 
A.  proves  clearly  that  it  was  agreed  between  himself  and  C,  on  the  former  occ:asioQ, 
that  the  evidence  given  in  Doed,  A*  v.  B.  should  be  considered  as  repealed'in  the  actioo 
ofDoed.  il.v,  C, 
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The.  EaA  pf  Ikrbyi  bought  Huytoo  mf  Hemy  ^  JFoMer,  who        i6S4. 
exeeiitckd  g.coiwey«nce  of  iti:  In  Ifidfi;  twa  cJMtnieMts^  to      ^^^ 
Tficpym  (Aur.proportji  apoD.^liei  demke  of  TAoMin  J?W«/v       FotnE 
th^,{we8«iil  le49Qr  of  the  plMtiflF;  vba  tebintfd  a$  heir  at    j^^^^f 
law  to  Mrs.  leavers,  against  Henry  Bmier  and  iit  Etarl      Daaar. 
of  Derby  respectively,  were  tried.     In  each  of  these  cases 
thf  re .  «!••  a .  verdkt  fyt  the  fimutiS.    In  1820^  two  other 
aoltioiif  of  ejectwent  sigainsi  Timai  FoiieTf  respectivialjon 
th^.  dejnis^  of  Hemy .  Foster  «akid  of  the  Eail  of  De^hy^ 
mriire  ttried.  That  oa  the  ^mise  of  Henry  Fotier  cm»  cax  to 
be,tm4£rst,  A  conatdtoraJ^lo  body  of  efidsnce  waa  gjmm  on 
thf^  paft.  ofi  Henry  ^FoHer:  and,  amongsjt  other  vttneaaes^ 
pi^rswst.of  'thc^  Hanras   of  Fo$ier  and    Mgby  were  ck- 
amined.    No  evidence  :was  given,  on  the  part  of  dw  da** 
fendant,  and  a  verdict  passed  for  the  plaintiff.    The  cause 
in  which  the  Sari  of  Ditby  was  the  lessor  of  the  plaintiff 
was  then  called  on,  and  the  jury  were  sworn.    The  de- 
fendant's counsel  (a)  then  intimated  to  the  judge,  that,  as 
that  case  depended  upon  the  same  evidence  as  the  pre- 
ceding one,  and  as  the  jury  had  expressed  their  opinion 
of  it  by  their  verdict,  he  considered  it  unnecessary  that 
auch  evidence  should  be  repeated,  but  consented  to  a 
verdict  being  found  for  the  plaintiff  in  that  action  also, 
whiefa  wad  accoixKogly  done* 

At  <th^  trial  of  thd  present  action  a  number  of  witnesses 
were  examined  on  the  part  of  the  plaintiff.  It  was  then  pro- 
posed, on  the  part  of  the  defendant,  to  give  in  evidence 
the  examinations  of  the  two  witnesses,  Fo$ter  and  FUgby^ 
who  had  died  since  the  former  trial.  It  was  olijocted 
by  the  plaintiff's  counsel,  that  this  evidence  was  inad* 
oiissiUe,  as  the  former  cause  was  re$  inter  alios  aeUt*  To 
this  it  was  answered,  that  the  title  waa  the  tame  as  in  the 
action  tried  in  1850,  in  which  Henry  Poster  was  the  lessor 
of  the.  pbintiff,  and  that  the  plaintiff's  counsel  had  then 
an  opportunity  of  cross-examining  the  witnesses,  if  ho  had 
thought  proper  so  to  da.  The  learned  judge  rejected  the 
(a)  The  present  Mr.  Justice  Williami. 
SHd 
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1834.         evidence,  on  the  ground  that  the  proceedings  in  the  former 

^tr^^7        action  «?ere  to  be  considered  as  res  inter  alios  acta,  and 
Doe  fl. 
Foster        a  verdict. was  found  for  the  plaintiff.     In  Easter  term  last, 

Th   £a  1   f   ^  ^^^^^i^i  for  a  new  trial  was  obtained  by  Alexander,  on 
Derby.       the  ground  that  the  evidence  was  improperly  rejected. 

First  point :  J^.  Pollock^  Tomlimon,  and  J.A.d4i$Qn,  now  shewed  caase. 
dence  to  be  ^^  ^^  ^J  ^J  mi^'Stating  sooie  of  the  rule^  of  evidence  that 
considered  as  colour  can  he  given  to  the  adw^sion  of  the  evidence  whicb 
repeated  in  the  .  ,  »       ,       ,  .    -     ,  t     •  ,    ^     t       ^ 

second  cause,   was  rejected  by  the  learned  judge.     It  is  settled^  that  toe 

lessor  of  the  plaintiff  is  to  be  considered  as  the  party  suing. 
The  first  question,  therefore,  is,  whether  the  evidence  taken 
in  Doe  d.  Henry   Foster  v,  Thomas  Fpster,  was  to  be 
considered  as  given  in  the  other  action  of  Doe  d.  The  Earl 
of  Derby  v.  Thomas  Foster.     There  is  no  doubt  that  it 
was  not  actually  read,  and  it  cannot  be  considered  as  given. 
The  parties  had  no  intention  of  perpetuating  the  testioonjr 
in  the  cause. 
Second  point :      The  next  question  to  be  considered  is,whether,(without  re- 
Whether  eyi-^  ference  to  the  question  of  an  agreement  between  the  counsel), 
bic  on  the        the  evidence  is  admissible.  It  is  submitted  that  it  is  not.  There 
fdentitvoftitle  "  °®  mutuality  between  the  parties,  and  it  was  upon  this 
or  privity  of     ground  that  the  learned  judge  rejected  the  evidence  at  the 
trial.     Suppose  one  of  the  witnesses,  who  had  been  ex- 
amined on  the  former  trial  on  behalf  of  Thomas  jFos/er,  had 
died,  and  it  had  been  proposed  to  use  that  testimony  agaimt 
the  Earl  of  Derby,  it  woold  have  been  inadmissible. 

Then  it  is  said,  that  the  Earl  of  Derby  claims  wnder 
Henry  Foster,  and  is  privy  in  estate ;  and  that,  therefore, 
the  evidence  was  admissible.  The  estate  was  divided  into 
two  parts  :  part  remained  with  Henry  Foster  and  part  was 
sold  to  the  Earl  of  Derby.  This  evidence  is  not  ad- 
missible, merely  because  there  is  an  identity  of  title.  Sup- 
pose a  father,  with  seven  sons,  devises  his  land  to  be  equallj 
divided  by  metes  and.  bounds  between  them;  a  verdict  in 
an  action  of  ejectment  against  the  father  woiild  be  evidence 
against  the  sons,  but  a  verdict  in  an  action  of  ejectment 
against  one  of  the  sous,  would  not  be  evidence  against  the 


TRINITY  TERM,  IV  WILL.  IV. 

Others.  It  is  said  that  this  evidence  is  admissibly  because 
the  parties  are  substantially  the  same.  The  rule  undoubt- 
edly 18,  that  a  verdict  in  one  action  is  admissible  in  evi- 
dence upon  the  trial  of  another  action  upon  the  same 
question^  M'here  the  piarties'  are  s^ubstantmily  the  same. 
But  the  word  substantially  has  various  meaningS|  and  the 
only  mode  of  ascertainmg  the  s^nse  of  the  word  is  to  ex- 
amine the  cases  by  which  it  is  usual  to  illustrate  the  rule. 
One  of  the  illustrattonfs  is  thi^  :  that  a  verdict  in  an  action 
of  ejectment  is  evidence  iu'  an  action  for  mesne  profits, 
brought  by  the  lessor  of  the  plaintiff  against  the  defendant 
in  that  bjectment. '  It  is  true  also,  that  if  there  is  privity 
between  the  parties  in  the  second  action  and  those  in  the 
first,  the  verdict  in  the  first  is  admissible  in  evidence.  But 
if  the  decisions  on  this  subject  are  examined,  it  will  be 
found  that  this  rule  applies  only  in  cases  Mrhere  the  privity 
has  been  created  subsequently  to  the  first  trial. 
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Alexander  J  Wight  man,  and  Cowlings  in  support  of  the 
rule. 

If  the  verdict  on  the  former  trial  was  admissible  on  the  Secoad  point. 
latter,  the  examinations  of  Foster  and  Rigby  were  also 
admissible.  Now  it  is  manifest,  from  the  authorities,  that 
such  verdict  was  admissible.  On  the  trial  in  1830,  Henry 
Foster  claimed,  as  heir  of  Mrs.  Trovers,  and  the  Earl  of 
Derby,  who  had  purchased  of  Henry  Foster,  claimed 
through  him.  The  title,  therefore,  on  which  the  parties 
rested  their  respective  claims  w*as  the  same,  viz.  by  descent 
from  Mrs.  Travers,  The  defendant,  on  both  occasions, 
set  up  an  adverse  title,  as  heir  at  law  of  the  same  lady. 
The  question,  therefore,  as  regarded  him  was  the  same,  and 
the  property  in  dispute  is  admitted  to  be  part  of  the  estate 
which  descended  to  the  heir  at  law  of  Mrs.  Travers. 
There  is,  therefore,  an  identity  of  title  and  of  subject- 
matter  in  the  several  actions.  It  is  true,  that  there  is  still 
wanting  an  identity  of  parties,  inasmuch  as  the  verdict  was 
given  between  Henry  Foster  and  Thomas  Foster,  though 
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3884.  offered  tts  ^vidcfntb  tyetwe«n  the  Earl  of  Derbf^nd  'tk^mm 
Fosier.  But  that  bec^otnes  itntfiateriBi  in  coiMM|iiaice>'af 
the  pirivity  oF  th^  ^tarle  ifhiitexidied  htun/^eii  tbcrEbri  mii 
Htnry  Eisten  Now  tbe  mte  of  law  upoiv  tlMMbj^oi^*  «i 
collected  from  the  tarbiui  Mthottliles;  in,  itiBA  »utvd[M«ir 
jvdgtteDt  i&  a  former  action  itpeo  f hd  same  mattar^  jftwcd^ 
iDf  question^  is  evidence  for  or  ag^iast  pmi^  kibltKid^ 
privies  to  eetate^  or  prrfiea  in  iair/aii  wellaafor  oi^sogifltit 
the  partieft  to  die  rait(tf).  Oae  nvho  clainta  ill  privi^'Mtk 
another,  is  fai  the  same  aitaaftion  mth  the  Imttteiv^ii^^bDy 
verdict  or  jadgmeiit  either  for  6r  against  hiai,  lalMihtfdM 
daim  aa  ptivy  in  blood,  or  eatata,  or  as 'privy 'iifr^'lMtXA)*^ 
it  is  not  essefttiai  that  the  purties  abouM  Jbe  padciael^  d* 
same,  if  diey  are  so  substantially}  thus  'm  <i^«ttiaeM^'ilb< 
law  recognizes  the  real  pafties.  .  <    .    )  .i< ' 

In  Corny fu^9  Digest  {c)  it  is  laid  downy  that''  a  vdhliot'itf 
another  action  for  the  same  caase,  shall  be  allowed  i»)^ 
dence  between  the  same  parties.  So  shall  it  be  evidence 
where  the  verdict  was  for  one  unehr  whom  any  of  ihe 
parties  claim."  So  in  Vin.  Abr.  tit.  Emdetice,  (A;  b.*  't9f)^k 
it  is  said,  *^  A  verdict  against  one,  under  whom  eilllai' 
phdntiff  or  defendant  claims,  may  be  given  ilk  ovidaota 
agabst  the  party  so  claiming.  CoHtri,  if  neidN^r  tiaim 
under  it^  It  is  also  there  said,  ^*  in  an  ejeelaaent  Mwti^ 
by  a  reversioner,  or  in  debt  upon  statute  3.6,  by  ar|ii^ 
prietor  of  tithes,  they  may  give  in  evidence  a  vanKcl;  fot 
the  former  leasee,  because  the  parties  t»  this  actipn  coaM 
not  have  been  parties  to  the  former  suit;  inl'that  thei'pia^ 
sent  lessee  could  be  only  a  pttty/'  Other^  aulhosilfei^ 
coniirmatoiy  of  this  view  of  the  cas^^  are  alao  li>1ie  fciand' 
under  the  same  title,  (A«b.^y)pl.97,  Sl(e).  iwBmlkf^ 
Nisi  Pmti{f),  it  is  aaid,  <' As  to  vevdJcts,  tiM  nktm,  dial 

(fl)  Phil,  on  tv.  824  (7th  edit.),  (^  Tit.  Evidence^  (A.  5.) 

where  the  authorities  are  collected.  (df)  18  Viii.  Abr.  lS6|'p!.'l. 

(6)    1  Stark.    Evidence,    218,  (e)  12  Via.  Abr.  tlO. 

(2nd  edit.),  where  the  aiuhonties  (/)  P.  232  a,  (fth  edit.,  with 

are  collected;    Com.   Dig.  EvU  notes  by  Mr.  Brt^^jRon,  an  attor- 

rffiHJ^  (A.  6.)                                *  neyofBath. 
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no  verdict  shall  be  given  io  evidence^  h\^  between  auch 

who  Bre|MMrUe9  or  privies  to  it.'!    The  note  (a)  adds,  ^^  But 

the  benefit'  of  this  rule  •  is  genef  aUy  jniUuaL,   It  is,  ihowpver, 

liable  to-excepiion}  iae&isieB  vfbereit  mM  is  privy  in^.eatate 

widiluat  who  recovers  tba  v^ridict^  for  then  the  ver4ict.»rill 

be  eiidenoe  for  himr  though  he  would  not  iiave  been  bound 

by  it^  had  it  been  the  otbes  way<   Gilbert  onJEvideHC0,34i*' 

Thet  rale  is  alao  isioilArly  pronounced  and. illustrated  by 

aiFarietyioC  ouee  in  Baooni^  Abridgment (b).    KiimesrsUy 

V4\WiUiam  Qrpe{c)  is^  a  strong  authority  in  favour  of  •  the 

•fIniiesiWity  'of  this  verdiel.    That  was  an  action  .for  debt, 

b)^  thaiQivner  of  a  fishery,  for  a  penalty  of  5/.  under  tbe 

alAtttle  6  Gep. »,  t*  14,  s.  IS  &  14«  for  kilUog  fish  in  the 

pIlwMiff'e  fishery*     The   defendant  was   the  servant  of 

Dr.  Cotton,  who  claimed  the  fishery  in  question^  A  former 

actioii  bad  been  bvewight  against  another  servant  of  Dr. 

Cotfeft^tlDt-nipenelty  in  fishing  in  the  same  fishery,  when  a 

v^int  was  found  for  the  plaintiff.    The  Court  held  the 

raeord  of  the  judgment  and    verdict  in  the  first  action 

admissible  in  the  aecond,  although  the  causes  were  not 

between,  the  same  parties.    It  is  not  necessary  that  the 

fonaer  verdict  sbould  have  been  founded  upon  the  same 

pi«ciee.aiil^Uaiatteri  provided  the  question  be  the  same 

and  be^een.  Ibe  mme  parties.    It  has  been  adjudged,  that 

*'il  is.not  necessaiiy  that  the  verdict  should  be  in  relation 

to  theaame  land;  for  the  verdict  is  only  set  up  to  prove  the 

pdhU  in. question,  and  eveiy  matter  is  evidence  that  amounts 

to  a  proof  of  the  point  in  question  (d)."    With  an  identity 

of  iMrand  a  privity  of  eatate,  it  was,  therefore,  competent 

to  rthe  JE«i  of  Derby  .to  giro  in  evidence  the  verdict  of 

1880^  aad|  if  so,  tbe  ezuminations  of  Foxier  and  Bigby 

were  adnussiUe.    The  only  additional  ground  for  their 

rejection  is,  that  the  party  had  not  had  the  opportunity  of 

cross-examining  them*     Now  the  general  rule  upon  this 
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(a)  See  the  last  note. 
(6)  Vol.  ji.  615. 
(c)  2  Dougl,  517. 


{d)  Bull.  Ni.  Pn.  232,  citing  Sher- 
win  V.  Clarges;  S.  C,  per  nomen 
Ciarges  v.  Shcrwin,  12  Mod.  343. 
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1834.        subject  is^  that  depositions'^ of  witue86e{»''  are  inadnissibley 

^^^T"^      unless  the  barty  to  be  affected  by  the«i  l\H9  cros^-^xanmed 

Doe  rf.  ,        '.  , 

Foster       the  deponen(^>  or  has  b^en  legally  called  u^ti^'dnd  bad  ihe 

The  Earl  of    opportunity  so  1o  do  (Ar).    »HferA,  'thef^'  was  the  ^opportimhy 
Derby.       of  cross-examiiMtioti,  atid  it'  wil  th^-d^fendttflt'^  owh/cboice 
that  he  forbore  to  avail  bJiUsetf  of 'It.    ««      «       -   <«  »   *• 
Firet  point.  But  assuming  that  the  '^amina^foii^  are  not  otherwise 

adniissible  in  evidence; ^h'at  [(ttifted  ttiAm  trlA  was'b effect 
the  same  as  if  the  witn^sseb  kiui*ttpBdt/id^  tb%  fiict8»i|^)iicfa 
they  had  detailefd  in 'the  i^feceditig  tfitfli'  Hiie^coune  of  pro- 
ceedings tak^n  by'the  defendatit  was^totcly  oD^thecfaMctbf 
the  insufficiency  of  the  plaihtiff's  evidence;  It>  ^a^ob^diSy 
that  on  the  second  trial  th^  sami^  te9timoiVfwatsl<Lte 'ad- 
duced that  htid  already  gained  the  mdict  in  che  first;  and  it 
was  about  to  be  repeated,  ^hen  the  defendant'^coiinsel  CM- 
sented  to  a  verdict  ifi  the  setond  ejecttnent.  And' this  view 
is  materially  strengthened  by  tbe  fact,  that  rotes  nisi  for  a 
new  trial  were  obtained  in  the^e  two  cawsto^  by  the  defend- 
ant, in  the  following  term,  upon  precisely  the  same  gpfMiadsi 
viz.,  an  objection  founded  on  affidavit  to  the  ef  ideace  of 
Rigbi/.  But  how,  in  the  latter  of  these  causes,  wdtild  such 
a  rule  have  been  granted,  unless  Righy's  evideni^e  bad  been 
considered  as  given  in  at  thie  trial  ?  The  fielir  int^retation 
of  the  matter  is,  that  the  defendant  considered  the  evidence, 
both  on  examination  in  chief  and  cross-examinatiaii,  ss 
virtually  read  upon  the  second  trial,  and  he  ought  not  now 
to  be  permitted  to  allege  the  contrary. 

Second  point.  Lord  Dei^mak,  C.  J. — Assuming  that  there  had  been 
no  agreement,  between  the  counsel  of  the  parties  at  the 
trial,  that  the  evidence  given  in  Henry  Fo$ter*s  case  shonld 
be  considered  as  repeated  in  the  case  in  which  the  Earl  of 
Derby  was  a  party,  I  think  it' is  clear  there  was  no  aoch 
privity  between  them  as  to  eaable  Lord  Derby  to  give  in 
evidence,  in  this  cause,  the  evidence  given  in  the  case 

(a)  Stark.  Evid.  264;  Cazenove  v.  Vuugkan^  1  Maul.  &  Selw.  4. 
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between  Henry  Foster  and  Tkotnas  Foster.  The  evidence  i834. 
was  therefore  inadmissible,  for  the  reason  given  by  the  learned 
judge  at  th^  tri^L  As  to  Kinnersky  v.  William  Orpe^  that 
case  can  only  be.  acGounte.d  for  on  ;t|be  ground  that  the  per« 
son;  who  claimed,  tbe  iQ^hory,  was  substai^tiallj  the  same  in 
both  cases.  Then  comes  the  qui^stioi^  as  to  what  occurred  Fint  point. 
at  the  triak  Upon  .  thi9^  1  own,  I  have  felt  considerable 
difficulty!  The  rule  was  grante.d,  in  the  £rst  instance,  on  the 
supposition  that.vhat  passed  at  the  former  trial  amounted  to 
an  agreement  that  the.  evidence  given  on  the  first  trial  should 
be;con$idefed.as^iead  at  the  second  tfial,  and  the  circum- 
aiancii  of  the  motions  for  a  new  trial,  in  both  those  cases, 
having  been  made  iipon  tb?  same  ground,  rather  confirms  this 
view  of  the  case.  .Taking  the  additional  facts  now  men- 
tioned, I  have  .some  doubt  of  the  real  history  of  the  case. 
In  order  to  have  made  this  evidence  admissible,  in  a  second 
ejectment  between  T.  Foster  and  The  Earl  of  Derby ,  it  ought 
to  have  been  distinctly  understood  between  the  parties,  at  the 
former  trial,  that  the  evidence  given  in  the  ejectment  be- 
tween .Henry  Foster  and  Thomas  Foster,  should  be  con- 
sidered as  repeated ;  and,  I  think,  that  the  burthen  of 
proving  that  such  was  the  case  lay  upon  the  defendant. 
Tlie  defendant  has  failed  to  shew  that  there  was  any  such 
distinct  understanding,  at)d,  therefore,  this  rule  must  be 
discharged. 

LiTTLEDALE,  J* — No  doubt  a  vcrdict  in  one  trial  is 
evidence  in  another,  upon  the  same  question,  between  the 
«ame  parties,  it  is  also  laid  down,  in  Comyns's  Digest  (a)^ 
that  a  verdict  shall  be  evidence  where  it  was  for  one  under 
'  whom  any  of  the  parties  claim.  That,  no  doubt,  is  true^ 
where  the  person  claiming  under  the  party  to  the  former 
action  has  derived  his  title  since  the  trial  of  that  action. 
In  such  cases  the  only  question  is,  whether  the  title  was 
derived  before  or  after  the  trial. 

(a)  Evidence,  (k.  5.) 
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1894.  The  Other  point  it  is  not  aecessarj  to  discuss.    We  are 

^"^^^^      not  to  take  any  general  undtrstaodkig  of  tlie  pwtaea*    If 

g^."^       the.  ^'Uoeaees  were  regularly  es»iiied,  or  any 

The  Ea     f    ^^  entered  into  raapecting  tfae..mnminalaatt  «f 

Dmbt.      that  will  appear  by  dw  judge^s  ncrtes*    The  jadgi^a 

booh. does  not  shew  any  examination  of  witneasfes^  or 
any  anch  agreement  As  to  ^Jniiirs/ey'T.  WUIiam  Orpef 
there  ynm  Tirlually  die  sans  dafmdwi  in  both  aaata. 
For  both  these  reasona^^-^that  the  nMni  'was  ttolbalwiaM 
the  same  parties,  and  that  there  was  no  ihatmctiq^tMaMBt 
between  the  parties  that  the  evideaoe  given  mtk^  -mm 
action,  should  .be  cmnsidered  as  hanng  bean  aeadmi  the 
otheiv  I  tUafc,  die  rale  shonU  be  diaciMrgc4 

Taunton,  J.  ooncoired. 

WiLUAM s,  J«,  having  bees  of  counsel  in  tho'case^  gave 
no  opinion. 

Rule  discharged^ 


Wright  and  another  v.  Dewes,  CheatlEi  and  others. 

Growine  corn  TRESPASS  for  breaking  and  eoteriiur  the  plaintiff's  clqse, 

sold  under  a       .       ,  ^,  .,  .       ,  -  x^    , 

fi.  fa,  is  not  de-  situate  at  Chilcote,  m  the  county  of  Derby,  and  cnttimg 

su^nable  for    down,  reaping,  and  carrying  away  ten  acres  of  wheat,  his 

due  after  the     propierty,  there  growing.    Plea;  not  goilty*    At  the  trial 

seizure  in 
execution* 


before  Dcnmaa,  C«  J.»  at  the  Derfcorahife  spriaig 
1833,  a  verdict  was  fonnd  foi  the  phintifl;  and  lenve  ^ 
given  to  the  defendant  to  move  to  enter  a  nonsuit*  The 
facts  were  subaequently,  by  <aia  order  of  the.  Conrt»  atnled 
in  a  special  case,  whieh  was  in  substance  as  foUowtsr 

11  Junot  1B31.  The  plaintiffs  beii«  joint  ^creditona  of 
one  Moskj^^  who  oiccujiied  n  Sum  at  Cbikofesy  as  tenant 
from  year  to  year,  (under  a  parti  egteenaenti)  te  otte  Materia 
son,  obtained  judgment  against  JI£o52^  iu  an  action  brought 
by  them,  for  the  amount  of  their  debt 
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1  Sept.  1851.  A  fi..fa4  isMied,  directed  M  tb«%heriff  of        1034. 
IDerhyiWra,  to  lety  l()6l/v  11«j  »  ■  ^^'^^ 

'  &:Sept.  The  «faeriff  Bailed  iitHlto  jbe  fi;ik.  ceftM  goods         \ 
o£  ^Jliwfejr,  Ikeo  «ii  the  fiarniv  ond  vesiapned  in  pOMeimon  of      I>bvu- 
tin  ipoflb  MtiL the  Sia  of  October  Mtavnagw. 

i  20  QdL  The  sfasiiff  asised  under  the  aame  cxecdtioii 
A^cl'ops  of  Hfheat  which  nv^re  ths  subject  of  this  Mtkni^ 
■Dd'^which  Were  dKHgrowiiigmpon  the  farm. 

;  8Jf:Ot:t.  The /sheriff  bargained  and  sold  the  wheat  to  the 
|ilamlifti.aacoBaderati0n  of  106li^  lls^t  and  thq  plaintiffv 
wave  put  iBtfli  pavsesskm  of  the  wheat. 

>i*Atdi4t£Dseaf<aeqatingthe  bargain  «tid  sale^Alli,  \59.0d. 
was  owing  to  Ae.  iattdlord  far  rent^  dae  at  Michaelmas^ 
1831. 

Jan.  18S2.  The  whole  of  such  arrears  wns  paid  hj  the 
plaintift  to  the  landlord. 

"MMM'cbr'lSda.  Before  the  said  growing  erope  were 
ready  to  cut|  a  distress  was  put  in  opon  the  fama  hy  the 
defendant  Ckeatk,  as  agent  of  die  landlord,  for  a  half«year^« 
ren^  doe  on  the  f25th  Marcht  1850. 

Subsequently  to  the  execution  of  the  bargain  and  sale, 
and  under  this  distress,  the  crops  in  question  were  seized, 
and  afterwards  reaped  and  taken  away  by  the  defendants. 

The  question  for  the  opinion  of  the  Conrf  is,  whether, 
by  "virtue  of  the  sale  by  the  sheriff  to  the  plaintiffs,  they  are 
entitled  to  the  crops,  discharged  from  the  landlord's  distress 
for  rent  accruing  sobseqnently  to  the  sale,  if  the  Coott 
shall  lie  of  epiniea  that  the  plaintiffs  are  so  entitled,  the 
verdict  to  stand,  otherwise  a  nonsuit  to  be  entered; 

'  ff.  R,  Cktrk^y  for  the  plaintiff.    The  parehaser  is  enti^  Knt  poiot: 
tied  to  retain  the  crops;    PuUoek  t.  Pwvii  (a)  is  in  pomt  ^  ^^V 
lb  that  case  it  was  eipreasly  determined,  that  growing  crops  common  law. 
of  com,  which  had  been  sold  by  the  sheriff,  could  not  be 
dsitr«iined  for  Tent  itccnitng  subaeqneMly  to  the  entry  aider 
the  eteimtionj  This  dverndtM  the  idietitm  of  TKommt,  C.  B; 

(a)  5  B.  Moore,  t9;  8  Bro4.  &  Biogh.  969. 
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1834.        to  the  contrary;  in  Gvilliamv.  Barker  {a).     [I'aunton,  J. 
"^^^^      It  was  a  mere  obiter  dictum,  not  necessary  to  the  decision 

VtRIOBT 

V.  of  the  case.]     The'  defendants  rely  on  the  56  Geo.  3,  c.  50, 

Dewes.  jjjjJ  contend  that  by  that  act  the  sale  is  invalidated.  The 
Second  point:  3d  section  authorizes  the  shefiflf  to  dispose  of  any  crops 
Ge(K3^c.50.  "where  no' covenant  or  written  agreement  is  shewn/' to 
use  and  expend  the  same  on  such  lauds,  in  such  manner  as 
shall  accord  with  the  custom  of  the  country.  Nothing  is 
stated  in  the  special  case  which  brings  this  casie  within  the 
operation  of  the  3d  section.  It  is  not  found  that  the  sheriff 
carried  off  any  straw,  or  that  he  sold  or  conveyed  the  crops  to 
be  consumed  off  the  premises.  But  nothing  which  the  sheriff 
may  have  done  can  at  all  affect  the  right  of  the  purchaser. 
The  act  is  directory;  or  supposing  it  to  be  mandatory  to  the 
sheriff,  and  to  render  him  liable  to  an  action  for  his  wrong- 
ful acts,  the  sale  by  him  is  not  avoided.  Were  it  other- 
wise, it  would  be  dangerous  to  purchase  from  the  sheriff 
any  description  of  farming  stock.  The  9th  section  is  a 
key  to  the  construction  of  the  act.  That  clause  provides 
that  the  sheriff  shall  not  be  liable  for  any  breach  of  die  pro- 
visions of  the  act>  unless  such  breach  be  wilful.  The 
intention  of  the  legislature  therefore  was,  that  if  by  lease,—* 
by  an  agreement  in  writing, — or  by  the  custom  of  the 
country,  the  tenant  whose  crops  are  seized  was  bound  to 
expend  the  straw  upon  the  land,  the  sheriff  should  sell  the 
crops  iipon  the  same  terms  as  those  by  which  the  tenant 
was  bound,  and  that  if  he  neglected  to  do  so  he  should  be 
liable  to  an  action*  Can  it  be  contended  that  a  departure 
in  any  one  particular  from  the  various  and  minute  provi- 
sions of  the  statute  will  make  the  sale  void,  and  subject  the 
purchaiser  to  the  loss  of  the  property  he  has  paid  for?  It 
has  frequently  been  decided  that  an  irregularity  in  conduct- 
ing an  execution  does  not  vitiate  the  sale  under  it. 

Daniel,  for  the  defendants.    This  verdict  ought  to  be 
8ti  aside  on  two  grounds.    First,  the  sale  is  void,  there 

(a)  1  Price,  27f. 
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being  no  evidence  that  the  agreement  directed  by  56  Geo.  S,        1834. 
c.  50,  s.  3»  bad  been  entered  into.     Secondly,  admitting  the 
sale  to  be  good,  a  landlord  is  at  common  law  entitled. to 
dislrein  property  remaining  jupon  the  premises^  for  rent  be* 
coming  due  subse<juently  to  the  sale. 

The  statute  was  passed  to  remedy  a  particular  mischief^  Second  point: 
and  ought  to  receive  that  construction  which  will  most  ad- 
vance the  remedy  and  repress  the  mischief.  The  particular 
mischief  was,  that  growing  crops  being  liable  at  common 
law  to  be.  taken  in  execution  and  sold  as  goods  and  chattels^ 
the  purchasers  did  not  become  either  assignees  or  occu- 
piers, and  w;ere  therefore  not  liable  either  upon,  the  express 
covenants,  of  th«  tenant,  or  upon  the  general  custom  of  the 
country;  b^t  they  were  entitled  to  take  from  the  land  the 
whole  of  the  crop»  both  grain  and  straw,  to  the  manifest  im* 
poyerisbmentof  the  land,  and  in  direct  violation  of  either  ex- 
pres9  covenant  or  general  custom.  To  remedy  this  mischief 
the  statute,  by  the  1st  section,  takes  away  the  sheriff's  power 
of  selling,  for  the  purpose  of  its  being  carried  off  the  land^ 
the  straw  of  growing  crops  in  any  ca$e  whaiever,  or  artificial 
grasses,  and  roots  which  by  express  covenant  ought  to  be 
used  and  expended  on  the  land.  And  by  the  Sd  section, 
the  sheriff  is  empowered  to  sell  the  crops  or  produce  therein- 
before (i.  e.  in  the  1st  section)  mentioned,  to  any  person 
who  shall  agree  in  writing  with  such  sheriff,  to  use  and  ex- 
pend the  same  on  the  lands,  either  according  to.  express 
covenant  or  general  custom,  (as  the  case  may  be.)  By  the 
4th  section,  the  sheriff  is  required  to  permit  actions  to  be 
brought  by  the  landlord  in  his  name,  for  any  breach  of  this 
agreement;  and  by  the  11th  section  it  is  enacted  generally, 
that  no.  purchaser  of  the  crops  &c.  of  any  person  employed 
in  husbandry,  shall  use  or  dispose  of  any  straw  Sec.,  or 
other  produce  of  such  lands,  in  any  other  manner  or  for  any 
other  purpose  than  such  person  so  employed  &c.  would 
have  used  or  disposed  of  the  same.  On- the  part  of  the 
defendant  it  is  contended,  that  this  statute  is  in  effect  a  re- 
peal of  the  sheriff's  common  law  power  to  sell  growing 


Weight 

V. 
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1834.  cropi^  md  tbe  lobytitutiofi  of  a  power  Uaiited  and  raH^idcd 
bj  the  varidtts  pr^isiw^.  ^f  thji^  act;  ud  tberefoi;^  tbat  a 
person  datmiiig' tO'bQ«:pui:«ta4er  of  grpwing  .cv9fi9  fsom 
^^'^^^  tbe  sheriff)  mast  shew  ibatftb^.tfak)  im  bebn  ^midnoted  in 
the  mano^  directed  by  ibe  9^.  Tbis,  il  it  in  effecl  adnit* 
ted  that  ihe  plaiattfiB  are  HaiMe  lp|dpi  ibe  cum  pot^Mwg 
any  agreement.  Tbe  ag^eemetit  direcled  by  the^  e^ltiia 
has  not  been  entered  into;  and  .iil  ahof I  tbe<«ale'(eDll  pleiBe 
without  reference  to  tbe  alatute* .  The  sale  fwas  ^.  eo,  m«7 
acrel  of  grnwing  «heaW  tnd  under  that  the  phiiiitiffa  plaivBip 
in  the  shape  of  daflMges  from  the  Iaodlord>  this  (M  aabii^ 
of  the  growing  cfop^-  which  iDclndea  stirt^w  aa  wf II  as  grain. 
It  is  pkin  therefore  that  the  plaintiffii- b«?epla^.theln« 
selves  in  the  mischief  whidi  tbe  act  intended  >tokjn^preas; 
without  having  entitled  tbemselsts  to  the  mmsdy  wbitik  iim 
act  intended  to  provide.  They  are  the  piirchaasfe  oC^p^pda 
and  chattels;  tkey  clum,  by  the  damagea  which  tbaf  ,aedu 
the  right  of  disposing  of  the  straw  of  those  ciops.aa  their 
own  absolute  property,  and  the  landlord  has  no  reja^dj.for 
the  injury  thus  done  to  his  land,  unless  that  coostriictioii49 
put  upon  the  act  for  which  the  defendanta  contend,  ipwoeiyi 
that  its  provisioBS  are  obligatory;  and  the.puichaaera  not 
having  shewn  that  they  have  complied  with  theiHi  their  title 
is  not  con^lete  against  the  landlord. 

On  the  part  of  the  plaintiffs,  the  ai^ ument  apon  the  ata* 
tute  is,  that  its  provisions  are  obligatory  upon  tbe  tkerff 
only;  and  that  it  never  could  be  intended  that  the  pur- 
chaser should  be  bound  to  see  that  all  its  various  BUAUte 
provisions  had  been  complied  with>  many  of  which  b^  coald 
not  ascertain  with  certainty.  And  a  sale  under  this  atalqte 
is  likened  to  a  sale  under  the  ordinary  process  of  the  iQpurt, 
in  which  case  it  is  clear  the  purchaser  would. not  be^po^o- 
diced  by  any  irregularity  m  tbe  procaesa  or  mode  of  f^c* 
cution. 

This  argument  rests  upon  two  grounds,  ^qh  founded  on 
a  fallacy.  First,  the  prorisions  of  the  statute,  ^anttfi  be 
likened  to  the  rules  and  regulations  of  this  Oouri.    In  the 
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latter  cmc,  third  parties  are  not  affected  by  tfaean^  becaiiae 
a  knowledge  of  thera^  and  consequently  of  tbeir  having 
been  coinptied  with  or  not,  is  ion6tied  to  the  partita  before , 
the  Court  and  the  particnhr  office  engaged  in  executingf 
its  p^oc^Bs}  M^hereas  in  the  fbrmer,  ti  knowledge  of  tbil 
rejgelations,  these  being  prescribed  by  statute,  is  presumed 
in  all  persons.  9eeoiidly,  when  it  is  said  that  the  provi- 
sions of  the  statnt^  are  obligatory  upon  the  purchoier,  it  is 
not  intended  that  he  is  bound  to  see  to  the  perfornnance  of 
those  acts  which  it  i^  by  the  act  made  the  exclusive  duty 
of  the  sheriff  to  perform^  (as  there  directed  by  sections  S 
and  5,)  but  merely  that  he  must  shew  that  be  has  complied 
with  that 'provision  of  the  statute  which  relates  to  him$elf. 
The  dd  section  is  io  framed,  that  it  is  not  made  more  the 
duty  of  the  sheriff  to  take  the  agreement,  than  the  duty  of 
the  purchaser  to  enter  into  it  And  if  the  clause  is  obliga* 
tory  upon  the  Sheriff,  which  seems  admitted  by  the  argu* 
ment,  it  must  be  obligatory  upon  the  purchaser  also.  And 
morebter,  the  iigreement  is  an  act  which  the  purchaser 
must  know  of,  and  have  the  means  of  proving. 

But  if  the  Court  should  be  of  opinion  that  this  does  First  point. 
not  affect  the  plaintiffs,  it  is  then  submitted  that  the  land- 
lord had  a  right  to  distfein  upon  the  crops  in  question,  noU 
withstanding  the  previous  sale,  they  being  upon  the  pre- 
mises at  the  time  the  rent  distreined  for  became  due. 

In  answer  to  this  argument  the  plaintiffs  rely  upon  PetP- 
cock  V.  PurvUf  in  which  case  undoubtedly  the  contrary  was 
decided. 

But  the  present  case  ought  not  to  be  decided  hj  Peacock 
y.  Purvis,  for  two  reasons.  1.  Because  in  this  case  the 
construction  of  56  Geo.  3,  c.  50,  is  necessarily  involved ; 
whereas  in  that  case  the  statute  was  not  alluded  to  either 
in  the  argument  or  in  the  judgment.  2.  Because  that  case 
proceeds  upon  a  misapprehension  of  the  authorities,  and, 
as  regards  its  application  to  the  present  case,  is  opposed  to 
principle  and  convenience.  The  main  foundation  of  the 
judgment  in  Peacock  v.  Purvis  rests  upon  the  position  that 
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]8d4,  goods  in  the  custody  of  the  law  cannot  be  diBtreiaed;  and 
for  ibis  position  tbe  judgment  in  Eaton  v.  Southby{a),  and 
a  passage  from  Co,  Litt.  47  a,  are  adverted  to  as  conclusive 
authorities*.  There  is  no  case  in  the  books  directly  esta- 
blishing the  position  in  qaestion*  though  its  existence  has 
frequently  been  assumed;  Bladet  v.  Arundale{b);  Wood- 
faWs  Landlord  and  Tenant,  3.89(c);  Com.  Dig.  Distress, 
(C);  Finch's  Law,  28.  But  on  examination  it  will  a|^ear 
that  all  these  authorities  refer  immediately  or  ultimately  to 
the  passage  in  Co,  Lilt,;  which  is  as  foHows:  *' Vakiable 
things  shall  not  be  distreined  for  rent,  for  benefit  and  main* 
tenance  of  trade,  which  by  consequent  are  for  the  common- 
wealth, and  are  there  by  authority  of  law,  as  a  horse  in  a 
smith's  shop  shall  not  be  distreined  for  rent  issuing  out  of 
the  shop,  nor  the  horse  Sec.  in  the  hostry,  nor  the  materials 
in  the  weaver's  shop  for  making  of  cloth,  nor  cloth  or  gar* 
ments  in  a  taylor's  shop,  nor  sacks  of  corn  or  meal  in  a 
mill,  nor  in  a  market,  nor  any  thing  distrayned  for  damage 
feasant,  for  it  is  in  custody  of  law,  and  the  like."  In  this 
passage,  the  exemption  is  intended  to  apply  only  to  the 
goods  of  third  persons,  which  under  particular  circumstances 
happen  to  be  upon  the  premises  of  the  tenant, — in  no 
case  to  the  goods  of  the  tenant  himself.  The  latter  part  of 
this  passage,  (which  has  been  considered  as  an  authority 
for  the  general  position,  that  goods  of  the  tenant  in  the 
custody  of  the  law  cannot  be  distreined,)  plainly  refers 
only  to  the  goods  of  third  persons,  yivhich  having  been  seized 
damage  feasant,  are  detained  upon  the  premises,  the  rea- 
son of  their  exemption  being  that  they  are  there,  not  by 
the  will  or  act  of  the  owner,  but  in  the  custody  of  the  law, 
and  liable  to  be  replevied  and  returned.  Moreover,  this 
general  position  is  denied  by  the  several  decisions  in  bank- 
ruptcy, where  it  has  been  held  that  goods  seized  by  tbe  mes- 
senger, or  taken  possession  of  by  the  assignees,  though  in 
each  case  as  much  in  the  custody  of  the  law  as  goods  seized 
in  execution,  are  not  protected  from  the  landlord's  distress; 

(a)  Willes,  131.         (6)  1  Made  &  Selw.  711.         (c)  Pogt,  801. 
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•   •       ^  \ 

Ex  parte  Plummer  (a),  Ex  parte  Jacques  (6),  Ex  parte        1834. 

Dillon(b\  Ex  parte  Grove  {b).    ^nd  the  case  of  Parslow 
V,  Cripps  (c\  which  was  cited  in  Peacock  v.  ^urvis,  but  not 
adverted  to  m  the  jiylcment,  is.the  other  way.     [Taunton,  J. 
Parsloip  V.  Crjpps  is  no  autho/ity;  there  was  no  judgment 
of  the  Court^^  ana  the   r^povt  seems .  t^  contain  only  the 
arguments,  of  coiioselj    Further,  it  is  said,  that  as  a  conse- 
quence  of  the  exemption  from  distress  of  goods  in  the 
custody  of  the  law^  goods  sold  under  an  execution  will  be 
protected,  unless  they  remain  unnecessarily  upon  the  pre- 
mises after  they  might  have  been  removed ;  and  therefore 
that  goods  so  sold,  which  at  the  time  of  the  sale  are  not  in 
a  state  to  be  removed,  for  instance,  growing  crops,  will  be 
protected  until  they  become  fit  for  removal.    And  this  is 
the  simple  point  decided  in  Peacock  v.  Purvis.     Now  it 
being  conceded  that  goods  sold  under  an  execution,  and 
unnecessarily  left  upon  the  premises,  are  liable  to  the  land- 
lord's distress,  it  is  submitted,  that  the  circumstance  of 
their  being  unjit  for  removal  at  the  time  of  the  sale  ought 
not  to  exempt  them  from  distress,  while  remaining  upon 
the  premises  for  the  purpose  of  arriving  at  maturity,  but  i 
fortiori  ought  to  make  them  liable  to  distress.     In  the  case 
of  goods  unnecessarily  left,  the  ground  of  their  liability  to 
distress  is  the  extensive  nature  of  the  landlord's  common 
law  remedy  for  his  rent;  his  right  to  take  as  a  pledge  the 
inducta  et  illata  upon  the  land.     There  is  no  circumstance 
which  upon  any  principle  applicable  to  the  law  of  pro- 
perty, could  originate  this  right.    The  delay  in  the  removal 
may  be  merely  accidental,  and  the   purchaser  does  not 
thereby  derive  any  benefit,  nor  does  the  landlord  sustain 
any  loss.    [Tauntonf  J.  At  common  lata  the  landlord  has 
no  power  to  distrain  growing  crops;  his  right  is  by  stat. 
11  Geo.  2,  c.  ]9i  8.  8.]     That  is  undoubtedly  so;  but  the 
statute  gives  the  power  of  distress  as  to  growing  crops,  in 
the  same  form  and  to  the  same  extent  as  it  existed  at  com- 
mon law  as  to  goods  and  chattels.     But  to  continue  the 
(a)  1  Atk.  103.  (b)  lb.  104.  (c)  1  Com.  Rep.  804. 

VOL.  III.  d  I 


798 


1834. 


CASES  m  THE  KING  S  BENCH, 

argument.  In  the  case,  however,  of  goods  necessarily  left 
upon  the  premises,  because  unfit  for  removal,  zs  growing 
crops,  it  is  plain  that  by  the  occupation  of  tbe  land  while  the 
crop  is  ripening,  the  purchaser  requires  and  receives  a  bene- 
fit which  the  landlord  gives,  and  which  he  eannot  withhold. 
Can  it  then  be  consistent  with  principle,  that  the  existenca 
of  circumstances,  which  prove  a  benefit  received  on  4iO 
one  side  and  conferred  on  the  other,  should  be  made  a  rea* 
son  for  taking  away  a  right  of  property  which  but  for  tftose 
circumstances  would  be  uncjuestioned  ?  As  to  the  argu^ 
fnent  that  the  purchaser  buys  the  crop,  and  it  is  of  no  valtie 
unless  it  remain  to  ripen,  the  answer  is,  that  the  purchaser 
buys  an  unripe  crop,  and  cannot  acquire  a  greater  interest 
in  it  than  the  tenant  had,  and  in  bis  hands  it  was  cle^ly  dis« 
frainable.  Moreover,  it  is  apparent  that  the  Tegisfatore  did 
pot  understand  the  law  to  be  as  contended  for  on  tfie  other 
side.  By  the  6th  section  of  the  56  Geo.  3,  c.  50,  it  it  eth 
acted,  that  where  any  purchaser  shall  have  entered  into  the 
agreement  required  by  the  3d  section,  die  lantford  shall 
not  distrein  any  crop  sofd  subject  to  such  agreement,  which 
^t  the  time  of  the  sale  was  severed  from  the  soiL  Why  this 
partial  exemption  of  crops,  sofd  subject  to  the  agreement 
and  severed  at  the  time  of  sale,  if  by  law  every  crop,  wbeAer 
severed  or  not,  whether  sold  subject  to  agreement  or  not, 
is  not  distreinable  ?  This  provision  is  ptainty  nngatory,  if 
the  law  be  as  contended  for* 

Further,  the  doctrine  in  question  is  violently  opposed  to 
convenience.  By  8  Ann,  c.  14,  s.  1,  the  landlord,  in  cases 
of  execution,  is  only  entitled  to  receive  from  the  sheriif 
arrears  of  rent  not  exceeding  one  yeur,  due  at  the  time  of  (he 
sekure:  for  rent  which  may  become  due  during  his  posses- 
sion, the  sheriff  is  not  liable ;  Hoskins  v,  Kuight  (a),  GwitUam 
V.  Barker  (b).  Suppose  this  possession  to  be  continaed, 
by  the  consent  of  the  tenant  (as  it  may  be  done.  Blades  t. 
Arundale  {c)j)  for  a  twelvemonth,  or  any  other  given  period, 

(a)  1  Maule  &  Selw.  245.  (c)  1  Maule  &  Selw.  7 IS. 

(b)  1  Price,  274, 
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the  sheriff  is  not  liable  for  the  subsequent  rent;  and  accord-  1834. 
ing  to  the  doctrine  contended  for»  the  goods  being  all  the 
while  in  the  custody  of  the  Izvf,  could  not  be  distreined. 
Again,  suppose  the  case  of  a  triennial  crop,  for  instance, 
teazles  (a);  if  this  crop  were  seized  and  sold  immediately 
upon  its  being  put  into  the  ground,  the  landlord  would  in 
effect  be  prevented  from  resorting  to  the  produce  of  the 
land  as  a  security  for  his  rent,  for  the  space  of  tM'O  years  at 
least.  In  the  present  case,  the  landlord's  remedy  by  dis- 
tress is  virtually  taken  away  for  a  year,  if  the  sale  to  the 
plaintiffs  be  protected  as  contended  for. 

N.  R.  Clarke,  in  reply.  The  great  inconvenience  which 
it  is  said  the  landlord  will,,^e  exposed  to,  in  not  having  a 
remedy  against  his  tenant,  is  an  inconvenience  which  a  land- 
lord suffers  with  other  creditors.  No  authority  has  been  First  point. 
cited  which  militates  against  the  decision  in  Peacock  v. 
Purvis.  The  argument  for  the  defendant  has  been  con- 
fined to  the  inconvenience  resulting  from  that  decision, 
which  it  is  said  is  founded  upon  a  passage  in  Co.  Liit. 
Whether  the  passage  in  Coke  upon  Littleton  does  or 
does  not  sustain  the  position,  that  goods  taken  in  exe- 
cution are  in  the  custody  and  under  the  protection  of  the 
law,  and  therefore  cannot  be  distreined  for  rent,  is  imma- 
terial, as  that  position  is  absolutely  established  by  a  variety 
of  other  authorities.  The  purport  of  the  6th  section  has  Second  point. 
been  entirely  mistaken.  That  section  provides  that  the 
landlord  shall  not  distrein  for  rent  on  crops  purchased,  and 
which  are  severed  from  the  soil,  and  which  the  purchaser 
has  agreed  to  consume  on  the  land.  Had  it  not  been  for 
this  section,  the  landlord  would  have  bad  the  power  to  dis- 
trein the  crops  as  soon  as  they  had  arrived  at  maturity,  and 
the  purchaser  would  have  been  deprived  of  that  which  he 
bad  purchased.  The  operation  of  this  section  is  confined 
to  the  case  where  the  landlord  has  protected  himself  by  a 
written  agreement  Where  there  is  no  written  agreement, 
(a)  As  to  which  crop,  see  Graves  v.  Weld,  ante,  ii.  725,  727,  736. 
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the  sheriiF  at  common  law  lias  a  power  to  sell.  The  power 
of  sale  is  not  given  by  any  statute.  There  is  no  pretence 
for  saying  that  this  case  is  within  the  statute.  Here,  we 
find  no  written  contract,  nor  is  there  any  custom  obligiog 
the  tenant  to  expend  the  produce  on  the  farm.  It  is  said 
that  such  is  universally  the  custom  of  the  country.  No  such 
custom  has  been  found,  nor  was  there  any  evidence  of  such 
a  custom  at  the  trial.  It  is  urged  that  the  landlord  in  this 
case  is  wholly  without  remedy.  In  the  majority  of  cases 
the  landlord  will  have  a  complete  remedy  against  the  sheriff, 
in  case  he  does  not  comply  with  the  requisitions  of  the 
statute. 


Lord  Denman,  C.  J.,  after  stating  the  question,  said,— 
Peacock  v.  Purvis  is  expressly  in  point,  and  there  is  uo 
material  distinction  between  that  case  and  this.  It  is  sin- 
gular that  the  statute  56  Geo.  3,  is  not  mentioned  by  the 
counsel  in  that  case.  Probably  the  reason  was,  diat  they 
thought  that  it  did  not  bear  upon  the  question  then  before 
the  Court.  If  so,  I  think  they  were  right.  As  Peacock  v. 
Purvis  is  an  authority  directly  applicable  to  this  case,  the 
plaintiff  is  entitled  to  the  growing  crops. 


LiTTLEDALE,  J.  —  Upon  the  authority  of  Peacock  v. 
Purvis^,  without  considering  the  general  propositions  which 
have  been  advanced,  I  think  the  landlord  had  uo  right  to 
distrein  these  crops.  By  the  statute  of  Anne(ja),  one  year's 
rent  must  be  paid  by  the  party  at  whose  suit  an  executioo 
issues.  When  that  act  passed,  the  landlord  had  no  right  to 
distrein  growing  crops.  The  1 1  Geo.  2,  c.  19«  s.  8,  gave 
him  that  privilege,  and  effectually  protected  all  extaOiom 
against  the  distress  which  is  first  given  by  that  statute.  It 
is  said  that  Peacock  v.  Purvis  is  not  an  authority,  because 
56  Geo.  3,  c.  50,  was  not  adverted  to.  I  agree  with  my 
lord,  that  the  statute  of  56  Geo.  3  is  not  applicable  to  that 
case.     That  statute  enacts,  that  the  sheriff*  shall  not  cany 

(a)  8  Anne,  c.  14. 
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off  any  straw  of  crops  growing.  It  does  not  appear  that 
the  straw  in  this  case  has  been  removed ;  and  I  cannot  ad- 
mit the  sale  to  be  a  carrying  off  within  the  meaning  of  the 
statute.  The  act  was  certainly  intended  for  the  benefit  of 
landlords.  The  landlprd,  however,  has  exercised  his  right 
of  distress  on  these  goods  once,  and  has  therefore  no  fur*- 
ther  right  over  them. 
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Taunton,  J. — I  am  of  opinion  that  by  virtue  of  the  sale 
the  purchasers  are  entitled  to  the  crops,  discharged  from 
the  right  of  distress  for  rent  due  after  the  crops  were 
seized  in  execution.  With  respect  to  the  56  Geo,  3,  c.  50, 
I  am  of  opinion,  for  the  reasons  given  by  my  brother  ZtV- 
tledaUy  that  that  statute  has  no  application  to  the  present 
case.  This  question  was  decided  by  Peacock  v.  Purvis. 
It  is  somewhat  curious  that  the  report  in  that  case  states 
that  the  case  resolves  itself  into  a  question  never  before 
decided.  But  it  so  happens,  that  although  not  decided,  a 
very  strong  opinion  was  thrown  out  in  Eaton  v.  Southby. 
In  Wood/all's  Law  of  Landlord  and  Tetiant, — the  first 
edition,  published  in  1802, — this  question  is  stated  to  have 
been  decided.  About  nineteen  out  of  twenty  of  the  po- 
sitions in  that  work  are  unsupported  by  authority.  I  have 
looked  into  the  reports  of  the  King's  Bench  and  Common 
Pleas,  and  I  can  find  no  trace  of  any  such  decision.  Yet 
Mr.  Wood/all  was  not  likely  to  have  invented  this  (a). 

Williams,  J. — At  the  time  when  the  execution  was 
levied,  all  the  rent  then  due  had  been  paid.  Corn  growing 
remains  on  the  land  from  the  necessity  of  the  case.  It 
would  be  utterly  destroyed  if  it  were  removed.  The  au- 
thority of  Peacock  v.  Purvis  appears  to  be  unimpeached, 
and  I  think  that  it  governs  this  case. 


(a)  S.  P.  Southby  v.  Eaton,  M. 
3  Geo.  2,  Gilb.  Distress,  3d  ed.  60. 
And  see  H.  21  K  7,  fo.  2  b,  pi.  1, 
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per  Palmes,  arg.;  Eaton  v.  Southh^, 
M.  12  Geo,  2;  Willes,  131;  7 
Mod.  251 ;  iuprd,  796. 
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The  King  v.  The  Justices  of  the  West  Riding  of 
Yorkshire^ — in  the  matter  of  the  Aire  and  Calber 
Navigation. 

Where  an  act  SiR  James  Scarlett,  in  last  Trinity  term,  obtained  a  rule 
enabling^"  '  calling  upon  the  justices  and  clerk  of  the  peace  of  the  Wejt 

Company  to      Riding  to  shew  cause  why  a  writ  of  certiorari  should  not 
make  certain      .  .  .  •     ^^  ,       .     ,  i 

canals,  &c.       tsBue  to  remove  into  this  Court  the  judgment  pronounced 

directs  that      ),»  ^y^^  ^^^^  lustices  at  the  last  Christmas  general  quarter 
luestionsof         -^    ,  ''  ^  .  r  i_ 

compensation,  sessions,  upon  the  verdict  of  a  jury  impanelled  before  them 

^^ed*by  a*^*      Under  the  provisions  of  9  Geo.  4,  cap.  xcviii.— or  why  a 

jury,  before      mandamus  should  not  issue,  commanding  them  to  make  tq} 

quarter  SCT-      '^  *^^^  Conformably  to  the  legal  effect  of  the  said  verdict 

sions,  and  ex-  umi  Qf  the  said  statute,  by  striking  out  so  much  thereof  as 
pressly  takes  .        ,  .1  -     j 

away  the  cer-   relates  to  the  recompense  thereby  assessed  and  ascertained 

subse"  uent  *    *"  respect  of  prospective  damages. 

act,  enabling         In  the  affidavits  upon  which  the  rule  was  obtained  and 

to^make  cer-     ^^^  affidavits  in  answer,  the  following  facts  were  stated : 

tain  other  ca-        By  9  Geo.  4,  cap.  xcviii.  the  Undertakers  of  the  Aire  and 
nals,  directs       ^  , ,      xt     •       •  1      •      1  1      .-  ••  % 

that  the  former  balder  JNavigation  were  authorized  to  make  (inter  alia)  a 

act,  and  all 

powers,  provisions,  exceptions,  rules,  remedies,  regulations,  penalties,  forfeitures,  arti- 
cles, matters  and  things  therein  contained,  shall  be  in  full  force,  and  shall  eitend  Co 
and  be  used,  executed,  applied,  enforced  and  put  in  execution,  to  all  intents  and  pur* 
poses,  as  to  that  act  and  the  several  matters  and  things  therein  containcfd,  for  making 
and  maintaining  the  canals,  &c.  to  be  made  by  virtue  of  that  act,  and  for  canyii^  the 
several  purposes  of  that  act  into  execution  in  as  ample  and  beneficial  a  manner,  to  all 
intents  and  purposes,  as  if  the  same  had  been  respectively  re-enacted  in  the  body  of  that 
act : — Held,  that  the  clause  taking  away  the  certiorari  must  be  considered  as  embo- 
died in  the  latter  act. 
.  And  in  such  case  the  Court  will  not  grant  a  mandamus  to  the  justices  or  cleil  of  the 
peace  to  enter  up  judgment  upon  the  verdict  of  a  jury  otherwise  than  in  the  terms  in 
which  it  is  given  by  the  jury,  even  thotigh  it  appear  by  affidavit  that  in  considering  the 
amount  of  damages  to  be  assessed  by  them,  they  took  into  consideratiou  matters  oot 
properly  within  their  jurisdiction. 

So,  though  it  should  appear  npon  the  face  of  the  proceedings  that  the  jory  have 
assessed  separate  damages  in  respect  of  matters  foreign  to  their  jurisdiction. 

But  such  a  finding  would  be  a  nullUj/,  and  could  not  be  enforced. 

Whether,  where  an  act  for  making  canals,  &c.  authorizes  the  summoning  a  jury,  *<to 
ascertain  what  sum  and  sums  shall  be  paid  by  way  of  recompense  either  for  the  da- 
mages before  that  time  sustained,  or  for  the  future  temporary  or  perpetual  continuince 
of  any  recurring  damages  occasioned,  and  the  time  or  occasion  of  which  shall  have 
been  only  in  part  obviated,  repaired  or  remedied,  and  which  can  or  will  be  no  further 
remedied  or  repaired,*'  the  jury  can  assess  compensation  in  respect  of  proapectitt  da- 
mages, where  no  previous  damage  has  heen  sustained,  qiutre. 
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certain  tram-road,  and  were  authorized  to  enter  any  lands 
required  for  that  purpose,  making  satisfaction,  in  the  man-     _    ^ 
ner  therein  mentioned,  to  the  owners  and  all  persons  inter-  v. 

ested  in  the  lands  &c.  taken  or  prejudiced,  for  all  damage  ottheW^ 
sustained  through  the  execution  of  the  powers  granted  to      Riding  of 

YoRKSHlRK 

the  Undertakers.  In  case  of  a  dispute  as  to  the  amount  of 
such  purchase  money  or  compensation,  the  Undertakers 
were  required  (sect.  20)  to  issue  a  warrant  to  the  sheriff, 
oommandiug  him  to  return,  and  the  sheriff  was  required 
accordingly  to  return,  a  jury  to  appear  at  a  court  of  general 
quarter  sessions  to  be  holden  for  the  county  &c.  in  which 
the  lands  should  lie  or  the  dispute  arise;  and  such  jury 
were  *'  to  inquire  of,  assess,  and  ascertain  the  sum  or  sums 
of  money  to  be  paid  for  the  purchase  of  such  land.  Sec.,  and 
also  what  other  separate  and  distinct  sum  and  sums  should 
be  paid  by  way  of  recompense  either  for  the  damages 
which  should  before  that  time  have  been  sustained  as  afore- 
said, or  for  the  future^  temporary  or  perpetual,  continuance 
ofoMjf  recurring  damages  which  should  have  been  so  occa^ 
stoned  as  aforesaid,  and  the  time  or  occasion  of  which  should 
have  been  only  in  part  obviated,  repaired  or  remedied  by  the 
said  Undertakers,  and  which  could  or  would  be  no  further 
obviated,  repaired  or  remedied  by  them."  And  the  justices 
were  directed  to  give  judgment  accordingly  for  such  pur- 
chase money  or  recompense  as  should  be  assessed  by  such 
jury )  which  said  verdict  and  the  judgment  to  be  thereupon 
pronounced  should  be  binding  and  conclusive  against  all 
bodies  politic,  corporate^  or  collegiate,  and  all  other  persons 
whatsoever. 

By  a  previous  act  of  1  Geo.  4,  c.  xxxix.,  passed  for  the 
purpose  of  enabling  the  Undertakers  of  the  Aire  and  Calder 
Navigation  to  make  certain  new  cuts,  it  had  been  enacted 
(s.  117)  that  no  proceedings  to  be  had  and  taken  in  pur- 
suance of  that  act  should  be  quashed  or  vacated  for  want 
of  fdrai,  or  be  removed  by  certiorari  or  any  other  writ  or 
process  whatsoever  into  any  of  his  majesty*s  courts  of  record 
at  Westminster  or  elsewhere. 
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1834.  By  the  1st  section   of  the  9  Geo.  4,  c.  xcviii.   it  was 

^■^^^^''^      enacted,  that  the  act  of  I  Geo.  4,  c.  xxxix.,  and  all  powers, 
TheKiifo  .  .  ,  ,.  ,1 

t;.  provisions,  exemptions,  rules,  remedies,  regulations,  penai- 

^®;^"?™*^*  ties,  forfeitures,  articles,  matters   and  things  whatsoever, 
of  the  West  .  '  ®  .        . 

Riding  of  therein  contained  (with  certain  exceptions),  should  be  in 

Yorkshire.  f^„  ^^^^^  ^^j  ^^^^^^  ^^^  should  extend  to  and  be  used, 

executed,  applied,  enforced  and  put  in  execution,  to  all 
intents  and  purposes,  as  to  that  act  and  the  several  matters 
and  things  therein  contained,  for  making  and  maiotaining 
the  cuts,  canals,  &c.  to  be  made  by  virtue  of  that  act,  and 
for  carrying  the  several  purposes  of  that  act  into  execution, 
in  as  ample  and  beneficial  a  manner,  to  all  intents,  con- 
structions and  purposes  whatsoever,  as  if  the  same  had 
been  respectively  repeated  and  re-enacted  in  the  body  of 
that  act  and  made  part  thereof. 

The  course  of  the  projected  railway  or  tram-road  of  the 
Undertakers  intersected  a  rail-road  belonging  to  the  Lake 
Lock  Railway  Company,  and  was  proposed  to  be  carried 
under  it  by  means  of  a  tunnel.  The  Undertakers  and  the 
Company  not  being  able  to  agree  upon  the  sum  to  be  paid 
to  the  latter  for  a  piece  of  land  required  by  the  Undertakers 
(being  a  small  portion  of  the  land  under  their  rail-way) 
and  for  any  damage  that  might  accrue  to  them,  a  jury  was 
returned  for  the  purpose  of  ascertaining  the  amount,  and 
appeared  and  were  sworn  at  the  last  Christmas  sessions  for 
the  West  Riding  of  Yorkshire,  when,  it  being  urged  by  the 
counsel  for  the  Company  and  strongly  insisted  upon  by  the 
chairman>  that  the  Undertakers  would  have  it  in  their  power 
at  any  time  entirely  to  destroy  the  Company's  raii-road  by 
making  a  cha^m  at  the  place  where  their  tram-road  ran  un- 
derneath the  rail-way  of  the  Company,  the  jury  gave  a  ver- 
dict as  follows : 

**  The  eight  perches  of  land  we  value  at .  .  £6  0  0 

Present  damages Nothing. 

Future  damages <£e800  0  0" 

To  this  last  finding  the  counsel  for  the  Undertakers  im- 
mediately objected,  as  illegal  and  beyond  the  authority  given 
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by  the  act;  but  the  cbairmaQ  received  the  whole  verdict,        1834. 
and  delivered  the  judgment  of  the  court  in  conformity 
therewith.     The  judgment,  as  entered  by  the  clerk  of  the 
peace,  states  the  finding  of  the  jury  as  to  past  damages  The  Ju^'ces 
thus — "  And  do  also  ascertain  that  tio  separate  and  distinct     Riding  of 
sum  of  money  shall  be  paid  by  way  of  recompense  to  the    *<^*"^'*^' 
said  proprietors  for  the  damages  before  this  time  sustained 
by  the  execution  of  any  of  the  powers  granted  in  and  by 
the  said  act;"  and  it  is  an  entire  judgment,  awarding  the 
payment  by  the  Undertakers  of  2800/.  in  one  sum  forthwith. 
The  Undertakers  have  demanded  an  abstract  of  title,  and 
'  tendered  the  6/.  for  the  purchase  of  the  land ;  but  the  ab- 
stract has  not  been  delivered,  aiid  the  6/.  was  not  accepted. 

Blackbume  and  Dundas  shewed  cause.  This  applica- 
tion divides  itself  into  two  parts ;  the  prayer  for  a  certio- 
rari, and  that  for  a  mandamus. 

I.  With  regard  to  the  first  point,  it  is  not  necessary  to  First  point: 
say  more  than  that  the  certiorari  is  expressly  taken  away  by  C®'^*^'*"' 
the  II 7th  section  of  I  Geo.  4,  c.  xxxix.,  and  that  the  pro- 
visions of  that  section  are  clearly  imported  into  the  9th 

Geo.  4,  c.  xcviii.  by  the  1st  section  of  the  latter  act. 

II.  With  respect  to  the  mandamus,  it  is  difficult  toun-  Second  point: 
derstand   what  is   meant    by  entering  up   the  judgment  Mandamus* 

"  according  to  the  legal  effect  thereof;"  but  from  the  tenor 
of  the  aflSdavits,  it  is  obvious  that  the  object  of  the  motion 
is  to  have  the  decision  of  the  jury,  as  to  the  amount  of  da- 
mages, reviewed  by  this  Court.  [Sir  Jos.  Scarlett,  contri, 
stated  that  he  should  contend  that  the  verdict  could  not 
legally  operate  as  a  finding  for  more  than  6/.,  as  the  jury 
bad  no  power  to  assess  any  damages'  in  respect  of  any 
prospective  or  recurring  injury,  except  in  cases  where 
some  damage  had  previously  been  sustained.]  By  the 
20th  section  of  9  Geo.  4,  c.  xcviii.  it  is  enacted,  that  the 
jury  shall  inquire  of,  assess  and  ascertain  the  sums  to  be 
paid  for  the  value  of  the  lands,  &c.  required  to  be  taken  by 
the  Undertakers,  and  also  what  separate  and  distinct  sum 
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1834.        and  sums  shall  be  paid  by  way  of  reconipense  eiiher  for 

^''^^^^^       the  damages  which  shall  have  been  previously  sustained  by 

9^  the  execution  of  any  of  the  powers  contained  in  that  act^  or 

TheJusrrcBs  for  ^  future  temporary  or  perpetual  cootinuaiice  of  any 
Riding  of     recurring  damage,  which  shall  have  been  occasioned  as 

Yoaxsaiaa.    aforesaid.     Such  verdict  of  the  jury,  and  the  judgmeal  to 
be  pronounced  thereupon  by  the  justices,  is  to  be  bindmg 
and  conclusive  to  all  intents  and  purpous,  and  againU  all 
penonsl  whatsoever*    It  is  manifest  from  this  section  that 
the  jury  have  authority  to  assess  dami^es  in  reapect  of 
injuries,  past  or  future,  independently  of  each  other,  mnd 
that  it  is  intended  that  there  shall  be  no  appeal  of  any  kind 
against  their  finding,  upon  matters  within  their  juriadictioD. 
This  enactment,  making  the  verdict  and  judgment  conclu- 
sive as  against  all   parties,  must  be  taken  to  have  been 
introduced  by  the  Undertakers  for  their  own  benefit,  nad 
therefore  ought  to  be  construed  strictly  against  them.     It 
is  clear  as  matter  of  fact,  that  the  Railway  Company  would 
necessarily  sustain  some  damage ;  and  the  question,  whe- 
ther more  or  less  than  the  jury  have  found  would  best  meet 
the  justice  of  the  case,  certainly  cannot  be  entertained  by 
this  Court.    The  d7th  section,  which  is  engrafted  on  the 
flOth,  aids  that  construction  of  the  SlOth  section  which 
would  give  the  jury,  under  it,  jurisdiction  over  three  sepa* 
rate  and  distinct  things)  namely,  the  value  of  the  hmd^ 
damage  actually  sustained,  and  damage  merely  prospective. 
That  section  requires  the  jury  to  find  the  value  of  laadsi  &c. 
separately  and  distinctly  from  any  damage  sustained  or  io 
be  sustained  as  aforesaid,  and  to  distinguish  the  value  set 
upon  lands,  &c.  and  the  money  assessed  for  such  damages  as 
aforesaid  separately  and  apart  from  each  other.    The  Court 
therefore  has  no  authority  to  interfere  either  by  isaaiog  a 
4)ertiorari  to  remove  the  proceedings^  or  by  granting  a  man- 
damus to  the  justices  requiring  them  to  alter  the  judgment'] 

Sir  J.  Scarlett^  R  Pollock,  Milner,  Wighiman,  dnd  P. 
H^toood,  contrA.    The  question  before  the  Court  mainiy 
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depends  upon  the  20th  section  of  d  Geo.  4,  c.  xcviii.;  and         1834. 
upon  that  section  it  is  confidently  submitted  that  a  jury,     ttT'k^ 
Bummoned  under  the  powers  of  the  act,  have  no  jurisdiction  «. 

to  assessyu^re  damages  of  any  kind,  except  in  cases  where  ^^\^^y}^i 
past  damage,  resulting  from  the  execution  of  some  of  the  Riding  of 
powers  of  the  act,  is  found.  The  material  words  are,  "  or 
for  the  future  temporary  or  perpetual  continuance  of  any 
recurring  damages  which  shall  have  been  so  occasioned  as 
aforesaid,  and  the  cause  or  occasion  of  which  shall  have 
been  only  in  part  obviated  or  repaired  by  the  said  Under- 
takers, and  which  can  or  will  be  no  further  obviated,  re- 
paired or  remedied  by  them.''  It  is  obvious  that  these 
words  do  not  point  to  any  speculative  damages,  as  they  may 
be  called,  which  the  Undertakers  muy  possibly  at  some/fi/tire 
time  occasion  to  those  parties  whose  lands  they  require  for 
the  purposes  of  the  act ;  and  it  is  equally  obvious  that  they 
do  point  to  a  recurrence  of  such  damage  already  in  part  sus- 
tained as  not  only  has  not  been,  but  cannot  or  will  not  be 
**  obviated,  repaired  or  remedied  by  the  Undertakers."  The  da- 
mage must  be  ejusdem  generis  with  damage  which  has  already 
occurred,  and  must  be  such  as  is  likely  to  occur  agaim,  frosi 
some  act  already  done  by  the  Undertakers.  Suppose  that  in 
the  course  of  tlieir  works  the  Undertakers  had  been  obliged 
to  stop  up  some  drain  which  was  necessary  in  times  of  flood 
to  {M-event  the  lands  in  the  neighbpurhood  from  being  over- 
flowedf  and  that  they  had  not,  and  could  or  would  not,  ob- 
viate this  cause  of  injury  $  until  a  flooding  of  the  land  bad 
occurred,  the  jury  would  have  no  jurisdiction  to  give  com- 
pensation; but  when  damage  had  once  been  occasionedi 
then  the  jury  would  be  authorized  to  give  compensation  to 
the  owners  of  the  lands  which  had  been  flooded^  both  for 
the  damage  which  had  occurred  aud  for  the  probable  recicr- 
rence  of  it  It  cannot  in  this  case  be  said  that  any  act  bid 
been  done  by  the  Undertakers  ii^hich  has  occasioned  da^ 
mage,  and  is  calculated  to  produce  future  damage^  td  the 
Railway  Company — that  any  act  has  been  done  hf  tbe 
Undertakers,  which,  in  spite  of  their  endeavoiits  to  obviate 
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1834.        it|  must  occasion  a  future  perpetual  or  temporary  recurrence 

Jr^^^^p^      of  an  obstruction  of  the  Company's  road,  for  they  have  not 

V.  even  entered  on  the  Company's  land.     The  word  **  recur- 

^\he  VVmT  rewfc"  means  the  ocatrrence  again  of  damage  which  has 
Riding  of  occurred  before.  As  soon  as  any  damage  has  been  sus- 
tained by  the  Company^  they  may  require  compensation  in 
respect  of  such  damage ;  and  if  the  Undertakers  cannot,  or 
will  not,  take  effectual  measures  for  preventing  the  recur- 
rence of  the  damage,  the  jury  may  award  compensation  for 
the  future  damage  which  is  likely  to  result  from  the  same 
cause.  If  the  construction  which  has  in  this  argument 
been  put  upon  the  clause  be  the  correct  construction,  then 
it  follows  that  the  jury  had  no  jurisdiction  to  award  the 
sum  of  2800/.  in  respect  of  future  damages^  (as  they  have 
done,)  and  that  consequently  their  verdict,  to  that  extent,  is 
a  nullity.  With  regard  to  the  language  of  the  20th  section, 
which  directs  that  the  verdict  and  the  judgment  thereon 
shall  be  ''  binding  and  conclusive  against  all  bodies  politic, 
corporate  or  collegiate,  and  all  other  persons  whatsoever/ 
it  is  evident  that  the  words  are  used  diverso  intuitu,  and 
for  the  purpose  of  making  the  verdict  and  judgment  bind- 
ing against  all  persons  who,  yrom  their  character,  would 
not  otherwise  be  bound  by  them, — as  infants  and  married 
women. 

The  next  question  is,  as  to  whether  this  Court  can  inter- 
fere for  the  purpose  of  seeing  that  justice  is  done  between 
the  parties,  and  in  what  manner — whether  by  certiorari  or 

^ifst  point.  mandamus.  And  first,  with  respect  to  the  certiorari.  Un- 
doubtedly the  certiorari  is  taken  away  in  express  terms  by 
Aejirst  act;  but  by  express  negative  words  alone  can  this 
Court  be  ousted  of  its  general  jurisdiction  over  inferior 
courts;  and  the  question  therefore  must  be,  whether,  bj 
the  Ist  section  of  9  Geo.  4,  cxcviii.  the  section  in  1  CfeoA, 
c.  xxxix.  taking  away  the  certiorari,  is  imported  into  9 
Geo.  4,  c.  xcviii.  From  the  language  of  the  1st  section  of 
the  latter  statute,  it  appears  at  the  least  doubtful  whether, 
when  the  purpose  of  the  enactment  is  stated  to  be  ''  for 
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making,  completing,  preserving  and  maintaining  the  cuts,        18S4. 
canals,  8cc.  to  be  made  by  virtue  of  that  act,  and  for  carry- 
ing the  several  purposes  of  that  act  into  execution/'  the 
Court  must  of  necessity  infer  that  the  clause  was  intended  ■^®5[^^^" 
to  have  the  effect  of  taking  away  the  certiorari,  on  a  ques-     Biding  of 
lion  relating  to  damages  occasioned  by  the  execution  of    *®"**«'**' 
that  act.    The  Court  will  be  slow  in  making  such  an  infer- 
ence.    Rex  V.  Mark  Territ  (a),  Rex  v.  Abbott  (6),  and  the 
observations  of  Lord  Mansfield  in  the  latter  case. 

But,  assuming  that  the  Court  are  of  opinion  that  they  Second  point, 
cannot  issue  the  certiorari  in  this  case,  it  is  hoped  that  they 
will  supply  the  defect  by  granting  a  mandamus.  In  many 
cases  where  the  writ  of  certiorari  is  taken  away,  the  Court 
will,  by  mandamus  directed  to  the  justices  or  the  clerk  of 
the  peace,  require  proceedings  before  the  court  of  quarter 
sessions  to  be  entered  conformably  to  their  legal  effect. 
Now  the  legal  effect  of  the  verdict  given  by  the  jury  in  this 
case  is,  that  they  find  6L  to  be  the  value  of  the  land,  and 
find  nothing  for  damage  done.  If  the  verdict  had  been 
entered  according  to  the  fact,  it  would  have  stood  thus : — 
We  find  the  value  of  the  land  to  be  6/.;  we  find  no  past 
damage  whatever ;  we  find  for  recurring  damages  2800/.; — 
and  then  the  finding  of  £8002.  for  recurring  damages  would 
have  appeared  upon  the  face  of  the  proceedings  to  be  a 
mere  nullity.  In  the  entry  the  jury  are  made  to  say  that 
they  find  ''  that  no  separate  or  distinct  sum  of  money  shall 
be  paid  by  way  of  compensation  for  the  damage  before  this 
time  sustained:''  from  which  it  might  be  inferred  that  they 
thought  that  damage  Iiad  already  been  sustained,  but  that 
the  Company  were  not  entitled  to  any  compensation  in 
respect  of  it.  Therefore,  as  the  entry  stands,  the  finding  of 
2800/.  for  recurring  damages  may  be  considered  as  sup* 
ported  by  the  finding  as  to  past  damages,  and  consequently, 
unless  the  Court  can  order  the  judgment  to  be  entered 
according  to  the  legal  effect  of  the  verdict,  the  Undertakers 

(a)  8  T.  R.  737.  (h)  2  Dougl.  553. 
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1884.  are  without  remedy.     Suppose  the  jury  had  assessed  da- 

''*'''-'  mages  at  \0L,  and  the  justices  had  directed  it  to  be  entered 

9.  20L,  and  it  had  been  so  entered — would  not  this  Court  have 

'^tha  \ir^^  interfered  i    If  they  would  grant  a  mandamus  in  such  a 

Ridtng  of  case,  may  they  not  do  so  when  the  justices  have  directed  a 

Yoauaiaa.  ^^^^^^  which  was  a  nullity,  to  be  so  entered  up  as  to  give 

effect  to  it? 

First  point.  ^^^  Dbnman,  C.  J. — The  first  question  is,  whether 

the  certiorari  lies  in  this  case ;  and  upon  examination  of 
these  acts  of  parliament,  I  think  that  it  does  not.  The 
U7th  section  of  1  Geo.  4,  cap.  zxxix.  takes  it  away  in  the 
strongest  and  most  direct  terms ;  and  the  act  under  which 
the  present  proceedings  took  place  embodies,  to  the  fullest 
extent,  all  the  provisions  and  regulations  of  the  former  act 
It  cannot  be  said  that  the  words,  ^*  powers,  provisions, 
exemptions,  rules,  remedies,  and  regulations,"  and  "  arti- 
cle^,  matters,  and  things  whatever,"  do  not  include  the 
provisions  of  the  117th  section  of  the  former  act. 

Second  point.  ^^^  ^^^^  question  is,  whether  we  can  supply  by  manda* 
mus  that  which  we  cannot  touch  by  certiorari ;  and  cer- 
tainly, when  the  rule  was  moved  for,  the  extraordinaiy  ctr^ 
cumstances  of  this  case  made  the  Court  extremely  desirous, 
if  possible,  of  correcting  the  error  into  which,  they  had  rea« 
son  to  believe,  the  jury  had  fallen.  But  we  must  take 
great  care  that  we  do  not,  by  a  kind  of  side-wind,  repeal 
the  clause  which  takes  away  the  certiorari ;  and  I  think  we 
should  be  in  great  danger  of  doing  so,  if  we  were  to  grant 
a  mandamus  in  the  manner  prayed.  Most  certainly  we 
cannot  interpose  unless  it  distinctly  appear  that  the  joiy 
have  done  something  which  they  had  no  authority  whatever 
to  do.  Supposing  that  they  have  done  so,  it  may  hawe 
been  done  in  one  of  two  ways; — either  they  may  have 
given  an  increased  amount  of  compensation,  on  account  of 
some  injury,  real  or  imaginary,  of  which  they  had  no  right 
to  take  cognizance,  (and  in  such  case  I  think  it  quite  clear 
that  we  could  not  interpose  to  reduce  the  damages,) — or 
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they  may  have  assessed  separate  and  distinct  damages  in        ies4. 


respect  of  something  clearly  not  within  their  jurisdiction^ — 
in  which  case  the  finding  would,  to  that  extent,  be  a  mere  «. 

nullity,  and  would  call  for  no  interposition  on  the  part  of  "^^  w'^iv *** 
this  Court.     In  either  f  iew  of  the  case,  therefore,  I  think      Riding  of 
•we  cannot  interfere.    If  the  finding  of  £800/.  does  appear    ^®^'*>n>>* 
upon  the  face  of  the  proceedings  to  be  a  nullity,  the  pay- 
ment of  that  sum  cannot  be  enforced.    I  would,  however, 
be  understood  as  giving  no  opinion  as  to  whether  this  find** 
ing  is  a  nullity  upon  the  face  of  it. 

LiTTLBDALE,  J. — ^I  bave  no  doubt  whatever  that  the  fmt  point. 
certiorari  is  taken  away  as  to  proceedings  under  the  second 
act.  1  do  not  very  well  see  what  stronger  words  could 
bave  been  used  for  the  purpose  of  embodying  in  one  act  all 
the  provisions  of  a  former  act,  than  those  which  are  used  in 
the  first  clause  in  the  act  of  9  Geo  A,  c.  zcviii.  Mr.  Dealiry 
has  referred  me  to  the  case  of  Rex  v.  Fell  (a),  which  is 
directly  in  point.  The  object  of  taking  away  the  certiorari 
If  to  prevent  this  Court  from  questioning  the  correctness  of 
the  proceedings  of  the  court  below;  and  if  we  were  to 
grant  a  mandamus  to  the  justices  to  enter  up  judgment 
according  to  the  legal  effect,  we  should,  by  a  side^-wind,  get 
rid  of  the  clause  which  takes  away  the  certiorari.  But, 
independently  also  of  that  consideration,  I  think  this  Court  Second  point. 
has  no  jurisdiction  whatever  to  order  the  justices  to  enter 
up  judgment  according  to  the  legal  effect  of  the  verdict; 
for  that  would  be  a  direction  to  the  justices  to  do  a  thing 
contrary  to  the  act  of  parliament,  which  requires  them  to 
give  judgment  for  such  purchase  money  and  recompense  as 
shall  be  assessed  by  the  jury.  If  the  assessment  of  these 
future  damages  be  void,  it  will  be  void  to  all  intents  and 
purposes,  and  the  justices  may  treat  it  as  a  mere  nullity ; 
but  I  do  not  mean  to  give  any  opinion  as  to  whether  the 
jury  were  authorized  in  giving  recompense  for  such  future 
damages.     That  question  may  be  the  subject  of  considera- 

(a)  1  Barn.  &  Adol.  380. 
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1834.        tion  on. some  future  occasion.     I  am  quite  clear  that  we 

^"^"^^^      cannot  interpose  either  by  way  of  certiorari  or  by  way  of 

9.  mandamus. 
The  Justices 

of  the  West  _,                     t       »  ,                   i        ..  .           .     «       .         . 

Riding  of  TauntoN|  J. — I  have  not  the  shgbtest  doubt  that  the 

YoRKSHiRB.  certiorari  is  taken  away.  On  the  other  question  my  mind 
has  fluctuated  in  the  course  of  the  discussion.  I  see  no 
mode  of  proceeding  that  is  not  open  to  serious  objections ; 
and  that  being  the  case,  I  think  the  safest  course  is  to  leave 
things  as  they  are..  If  the  finding  be  wrong  for  the  cause 
suggested,  and  the  vice  appears  upon  the  face  of  the  pro- 
ceedings (upon  which  I  give  no  opinion),  it  will  be  impos- 
sible for  any  party  to  enforce  it>  and  the  defect  may  be 
taken  advantage  of  at  any  future  stage  of  the  proceedings. 

Williams,  J. — I  am  entirely  of  the  same  opinioo.  I 
hope  it  may  be  that  this  finding  is  a  nullity;  but  that  is  not 
the  question  which  we  are  now  to  discuss.  The  question 
for  us  to  consider  is,  whether  either  of  the  remedies  pro- 
posed can  be  granted  by  us ;  and  I  think  that  they  cannot 
The  certiorari  is,  I  think,  clearly  taken  away  by  the  second 
act ;  and  with  respect  to  the  mandamus,  I  think  that  there 
are  most  serious  objections  to  it.  In  the  first  place,  I  think 
we  cannot  require  the  justices  to  do  a  specific  act,  but  can 
only  set  them  in  motion  where  they  have  neglected  or  re- 
fused to  entertain  a  matter  which  they  ought  to  have  con- 
sidered ;  and  in  the  next  place,  I  do  not  see  how  one  set  of 
justices,  at  sessions^  can  take  upon  them  to  revoke  or  to 
call  in  question  the  decision  of  another  set  of  justices,  at  a 
previous  sessions.     I  am  not  aware  of  any  such  power. 

Rule  discharged* 
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Doe  d.  Fleming  and  others  v.  Ford  and  Wick. 

Ejectment  for  land  at  Newington,  Surrey.  The  ITie  Court  re- 
cause  was  referred  to  a  barrister,  who,  upon  the  face  of  a^fleaiiaward 
his  award,  raised  a  question  as  to  the  validity  of  a  fine  on  the  gi-ound 
levied  by  one  Robert  Stafford,  by  finding  as  follows  :—         gjo„  ^f  tj,e  ^j!. 

"  I  find,  that  at  the  time  of  the  levying  of  the  fine  herein-  hitrator  pur- 
.  ®  ported  to  be 

after  mentioned,  one  Robert  Stafford,  through  whom  the  founded  upon 

defendants  claim,  had  been  and  was  a  disseisor  in  pos-  g/.K^^u^^^^ 
session  of  the  premises,  and,  being  so  in  possession,  levied  fine  with  pro- 
a  fine  in  the  Court  of  Common  Pleas,  the  chirograph  of  ^^"^  the^firat 
which  fine  was  in  these  words, — (the  award  then  set  out  prMJamaiion 
the  cbirograpb,  which  bore  date — '  In  three  weeks  of  the  lefore  the  en- 
Holy  Trinity,  9  Geo.  4/)     And  I  further  find,  that  a"f^^^°^ 
examined  copy  of  the  proclamations  of  the  said  fine  was 
produc/ed  before  n>e  npon  the  said  reference,  by  which  it 
appeared,  that  the  £rst  proclamation  was  made  the  twenty* 
first  day  ofJutiej  in  Trinity  Term,  Q  Geo.  4.    (The  award 
then  stated  the  days  in  the  three  following  terms,  in  which 
the  2nd,  3rd;  and  4tb  proclamations  were  made.)    And  I 
do  further  find,  that  die  date  '  In  three  weeks  of  the  Holy 
Trinity,  9  Geo.  4/  inentipned  in  the  said  chirograph,  was  on 
the  twenty-Mi>d  day  of  June,  and  in  Trinity  term,"  (i,  e,  two 
days  after  the  date  of  the  first  proclamation.)    The  award 
then  concluded  by  stating,  that  the  arbitrator  decided  in  fa* 
vour  of  the  defendants,  upon  the  assumption  and  supposition 
that  the  fine  had  been  duly  levied,  and  the  proclamations 
thereof  duly  made;  and  that  if  he  had  not  assumed  and  sup- 
posed that  the  fine  was  a  valid  fine  with  proclamations  duly 
levied,  he  should  have  determined  the  cause  by  awarding  in 
favour  of  the  lessors  of  the  plaintifi^. 

Follett,  on  behalf  of  the  lessor  of  the  plaintiff,  obtained  a  rule 
nisi  to  set  aside  the  award,  and  enter  a  verdict  for  the  plain- 
tiff,— or  to  refer  the  matters  in  dispute  back  to  the  arbitrator,— 
on  the  ground,  that,  upon  the  facts  found,  the  arbitrator  should 

▼OL.  III.  3  K 


Wick. 
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1834.        have  awarded  in  favour  of  the  lessor  of  the  plaintiffs,  and 
^^^      that  the  fine  was  not  properly  levied. 
Fleming  An  affidavit  in  opposition  to  this  rule  stated  as  follows : — 

and  others  »pj^g  deponent  had  inquired  at  the  office  of  the  chiro- 
Ford  and  grapher  of  the  Court  of  Common  Pleas,  who  is  the  officer 
appointed  to  engross  all  fines  levied  in  that  court,  and  who 
makes  all  the  proclamations  thereon,  as  to  the  regularity  of 
the  fine  and  proclamations;  and,  in  answer  to  such  in- 
quiries, was  informed  at  the  said  office^  that  both  the  fine  and 
proclamations  in  question  were  quite  regular,  and  that  the 
said  fine  had  been  levied  and  the  said  proclamations  made 
in  strict  accordance  with  the  practice  whioh  had  prevailed  in 
that  office,  from  the  earliest  recollections  of  the  oldest 
persons  in  it^  and  in  like  accordance  with  the  practice 
which  appeared  from  the  books  and  records  of  the  office, 
to  hBve  prevailed  from  the  time  of  the  passing  of  SI  EUz. 
c.  2.  The  deponent  was  further  informed,  that  the  practice 
had  been^  from  the  passing  of  the  said  statute,  to  proclaim 
two  fines  in  each  term  in  the  name  of  all  the  fines  levied  in — 
or  as  of— -the  same  term,  and  to  proclaim  the  same  two  fines 
in  like  manner  in  each  of  the  three  next  succeeding  terms ; 
and  that  the  first  proclamatioft  had  always  from  the  passing 
of  the  said  statute  been  made  without  regard  to  the  fact 
whether  or  not  the  fine  had  been  engrossed,  or  the  writ  of 
covenant  was  before  returnable,  and  that  it  was  considered, 
in  the  office,  perfectly  immaterial  whether  the  first  proclor 
motion  was  before  or  after  the  fine  was  engrossed,  provided 
it  was  made  in  the  same  term  in  which  it  was  engrossed; 
and  that  the  first  proclamation  was  frequently  made  before 
the  fine  was  engrossed  or  the  writ  of  covenant  returnable, 
and  that  no  objection  had  ever  been  taken  to  that  mode  of 
making  the  first  proclamation.  There  was  also  an  affidavit 
by  the  chief  proclamator^  which  stated,  that  the  practice  had 
always  been  as  above-stated  during  all  his  time,  which  com- 
prehended a  period  of  nearly  forty  years. 

Tomlinson  now  shewed  cause. — ^This  court  will,  before 
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deciding  upon  the  question,  inquire  of  the  Court  of 
Common  Pleas  as  to  the  practice  vith  respect  to  proclama- 
tions. Undoubtedly^  here  the  first  proclamation  was  made 
two  days  before  the  date  of  the  chirograph^  which  is  always 
the  day  of  engrossing  it ;  and,  it  may  be  admitted,  that  if 
this  were  an  entirely  new  case  upon  a  statute  lately  made, 
or  upon  which  there  had  not  been  an  established  rule  of 
practice,  it  might  be  requisite  to  show  that  the  first  pro- 
clamation had  been  made  after  the  engrossing  of  the  fine ; 
but  it  appears,  by  the  affidavit,  that  the  practice  has  uni- 
formly been  (upon  a  lax  construction  of  the  statute  of 
JElizuheth\  to  proclaim  two  fines  in  each  term,  in  the  name 
of  all  the  others,  without  regard  to  the  date  of  the  chiro- 
graph, or  the  day  of  engrossing  each  particular  fine.  In- 
deed, in  practice,  the  proclamation  has  become  a  mere  form, 
and  the  Court  of  Common  Pleas  has  frequently  allowed 
fines  levied  in  vacation,  to  be  entered  as  of  the  previous 
term;  in  which  case,  it  is  obvious,  that  the  first  proclamation, 
which  in  strictness  must  be  made  in  the  same  term  in  which 
the  fine  is  engrossed,  cannot,  by  possibility,  be  regularly 
made  after  the  engrossment  of  the  fine.  The  Court  of 
Cbtncery  has  recognized  this  practice  as  lawful,  and  has  so 
far  acted  upon  it,  as  to  compel  parties  to  levy  fines  in 
vacation;  Short  v.  Wood  (a).  The  Court  will  disturb  an 
epdlesa  number  of  titles,  if  they  decide  that  this  fine  is 
invalid.  ITaurttoft,  J.  Have  you  looked  into  Lord  CoJte's 
Reading  on  the  statute  of  fines  r  (b)  He  says,  ''  A  fine  is 
said  to  be  engrossed  when  the  chirographer  makes  out  the 
indentures,  and  delivers  them  to  the  parties.  But  it  is  not 
nbsolutely  necessary  that  a  fine  should  be  engrossed,  pro- 
vided it  be  recorded,  for  a  fine  is  a  perfect  record  before  it 
is  engrossed."]  In  Com.  Dig.  Fine  (H.  2),  it  is  said, 
**  If  a  fine  was  acknotoledged  in  Hilary  term,  and  recorded 
in  Easter,  it  may  be  pleaded — quidam  finis  se  levavit  termino 
Sancti  Hilarii;  for  it  was  a  fine  before  the  engrossing" 

(fl)  1  P.  Wms.  470.  the  other  authorities  collected,  in 

(6)  Co.  Read.  L    See  this  and      Cruise  on  Fines,  p.  43  et  \nfrk, 
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1834.        [Taunton,  J.  There  is  a  case(rt)  in  4  Leon,  96,  and  X>yer, 
Doe  d        ^^'^*  ^'*  which  shews  that  a  fine  may  be  engrossed  at  any 
Fleming      time  after  it  is  levied.]     The  defendants  may  securely  rest 
^,  their  case  upon  the  uniformity  of  the  practice  for  more  than 

Ford  and  ^^,^,  centuries,  coupled  with  the  fact,  an  assumption  of  which 
cannot  be  avoided,  that  the  Court  of  Common  Pleas  have 
sanctioned  that  practice,  by  allowing  fines  to  be  entered  of 
record,  the  proclaiming  of  which  had  been  made  indif- 
ferently before  or  after  engrossment. 

Follett,  contrA.     There  was  no  concord  duly  acknow- 
ledged between  the  parties  until  the  23rd  day  of  June. 
Shepherd^ s   Touchstone  (b)  shows   what  is   meant   bj    the 
engrossing  of  a  fine,  namely,   the  making,   by  the   chiro- 
grapher,  of  the  indentures  of  the  fine,  and  delivering  them 
to  the  party  to  whom  the  conusance  is  made.     This  autho- 
rity, and  that  which  has  been  cited  by  Mr.  Justice  Taunton 
from  Lord  Coke's  Reading,  shew,  that  until  the  engrossing 
of  the  fine,  there  is  no  chirograph ;  and  until  there  is  a 
chirograph  the  fine  is  not  complete.     But  the  question 
turns  entirely  upon  the  statutes  of  fines.    The  language  of 
1  Ric.  3,  c.  7t  is  perfectly  plain,  to  show  that  under  that 
statute  the  proclamation  was  required  to  be  ajier  the  en- 
grossing of  the  fine.     That  statute  enacts,  that  **  after  the 
engrossing  of  every  fine,  it  shall  be  read  and  proclaimed  in 
open  court  the  same  term,  and  in  three  terms  then  next 
following  the  same  engrossing,  in  the  same  court,  at  four 
several  days  in  each  term;"  and  enacts,  that  after  theprockh- 
motions  done  and  certified,  the  fine  shall  conclude  parties,  pri- 
vies, and  strangers.     The  other  statutes  in  pari  materia  as 
the  4  Hen,  7,  c.  24,  are  equally  plain  upon  this  point,  and 
shew  that  the  proclamations  are  to  be  subsequent  to  the 
engrossment.     The  statute  of  Elizabeth,  upon  which  this 
vicious  practice  has  arisen,  makes  no  alteration  in  the  law 
relating  to  the  proclamations  of  a  fine^  except  as  to  the 
number  of  proclamations  to  be  made  in  each  term.    That 
(a)  Sir  J.  Brome*a  case.  (b)  Shep.  Touchst.  3. 
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Statute  makes  one  proclamation  of  each  line  in  the  term  in  1834. 

which  it  is  levied  and  the  three  subsequent  terms  sufficient;  TT^^; 

whereas,  it  had  previously  been  necessary  to  proclaim  each  Fleming 

fine  four  times  in  each  of  the  four  terms.     The  language  and  others 


V, 


of  that  act  directly  negatives  the  supposition  that  it  was  Ford  and 
intended  to  make  one  general  and  nominal  proclamation 
sufficient  for  all  the  fines  levied  in  the  term,  whether 
engrossed  before  or  after  that  proclamation.  No  authority 
can  be  found  upon  the  point,  so  as  to  aid  the  Court  in 
coming  to  a  decision,  (for  Doe  v.  Harrison  {a)  is  not  in 
point  here.)  The  question^  therefore,  is  left  entirely  upon 
the  acts  of  parliament,  which  cannot  be  opposed  by  a 
practice  unwarranted  by  hny  decision.  [Lord  Denman, 
C.  J.  Do  you  say,  that  any  of  the  statutes  expressly  enacts 
that  the  fine  shall  be  engrossed?]  No:  but  that  it  is  re« 
quired,  that  it  shall  be  proclaimed  after  engrossment. 

Cur,  adv.  vult. 

On  a  subsequent  day  in  this  term,  the  judgment  of  the 
Court  was  delivered  by  Lord  Denman,  C.  J.,  who,  after 
stating  the  award,  and  that  portion  of  the  affidavit  which 
contained  the  officer's  account  of  the  practice,  proceeded  as 
follows : — 

The  question  in  this  case  turns  upon  the  validity  of  the 
fine.  The  objection  to  which  was,  that  the  chirograph 
bore  date,  "  In  three  weeks  of  the  Holy  Trinity,  9  Geo.  4," 
which  fell  on  the  23rd  day  of  June,  and  that  the  first  pro- 
clamation was  made  the  21st  day  of  June.  This  was  said 
to  be  bad  under  4  Hen.  7,  c.  24,  which  directs,  that  after  the 
engrossing  of  every  fine,  the  same  shall  be  read  and  pro- 
claimed in  the  same  court,  the  same  term,  and  in  three  terms 
then  next  following  the  same  engrossing  in  the  same  court. 
And  making  up  the  chirograph  of  the  fine  was,  on  the 
authority  of  Lord  Coke,  said  to  be  the  engrossing  of 
the    fine  (6);   and    here    one    of  the    proclamations   was 

(a)  3  Barn.  &  AdoK  764.  (b)  Coke's  Reading,  1. 
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made  before  that  took  place.  On  the  other  hand,  the  same 
authority  was  cited  to  prove  that  it  is  not  necessary  that 
a  fine  should  be  engrossed^  provided  it  be  recorded,  for  it  is 
a  perfect  record  before  it  is  engrossed,  and  that  it  may  be 
engrossed  at  any  time  after  it  is  levied.  Without  deciding 
any  thing  on  this  point,  it  is  sufficient  to  observe,  that  the 
statute  directs  the  proclamations  to  be  made  after  the  en- 
grossing, and  though,  in  ancient  times,  certainly,  courts 
were  very  strict  in  enforcing,  in  all  particulars,  the  mode  of 
levying  fines  prescribed  by  the  statute,  yet,  when  we  hear 
from  the  affidavit  of  the  officer  of  the  Court  of  Commoa 
Pleas,  that,  during  all  his  time,  comprehending  a  period 
of  nearly  forty  years,  three-fourths  of  the  fines  levied  have 
been  levied  in  the  same  manner  in  which  this  was  levied, 
we  must  pause  before  we  shake  the  security  of  so  manj 
titles,  by  pronouncing  this  fine  to  be  void.  The  very  length 
of  this  usage  goes  a  great  way  to  show  that  this  provision 
of  the  statute  has  been  construed  to  be  only  directory. 
Doe  d.  Jones  v.  Harrison  (a)  was  cited  in  the  argument  for 
the  lessors  of  the  plaintiff;  but  it  was  upon  another  point, and 
though  it  manifests  the  inclination  of  the  Court,  by  every 
reasonable  intendment,  to  support  fines,  it  cannot  be  relied 
on  here  on  either  side.  The  judgment  must  be,  that  the 
rule  to  set  aside  the  award  be  discharged. 


Rule  discharged. 


(a)  3  Bara.  &  Adol.  764. 
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In  the  matter  of  Arbitration  between  the  Sun  Fire  Office 
Company  and  Charles  Weight. 

XhIS  was  a  rule  calling  upon  Wright  to  shew  cause  why  The  profits  of 

an  award  between  the  parties  should  not  be  set  aside.    The  insurable,  but 

award  had  been  made  by  a  barrister,  appointed  as  arbitrator  }^^y  ^^^^  ^ 

.    .  .11  '  '        ^  insured  qua 

under  a  submission  by  bonds  under  the  respective  seals  of  profits. 

Chas.  Pole,  Esq.  as  one  of  the  managers  and  on  behalf  of  the  .  ^^^^^  ^^ 
^  ^  insurance  by 

Sun  Fire  Office,  and  Chas*  Wright,  of  Dovor,  innkeeper,  A.  of  his  "  m- 
and  which  submission  had  been  made  a  rule  of  court.    The  shTp  Inn  and 
conditions  of  the  respective  bonds  recited,  that  Wright  had  offices,"  A, 
insured  with  the  Sun  Fire  Office  Company,  on,  among  other  compensation 
things,  his  stock,  utensils  and  goods  in  trust  in  the  Ship  Inn  ^Z  ™.^os8  of 
and  offices  at  Dovor  only  2500/.,  and  on  his  interest  only  in  as  an  inn- 
the  said  Ship  Inn  and  offices  1000/.,  and  that  he  took  out  a  f„®2J^|^/^^® 
policy  to  that  effect ;  that  whilst  the  policy  was  on  foot  a  tween  the  fire 
fire  had  broken  out  in  the  said  premises,  whereby,  it  was  building!^' 
alleged,  Wright  had  sustained  a  loss  in  his  stock,  utensils 
and  goods,  and  his  interest  in  the  Ship  Inn  and  offices,  so 
insured,  of  1200/.    The  arbitrator  awarded  that  there  was 
due  from  Pole,  as  manager  &c.,  to  Wright,  120/.  for  the 
loss  sustained  by  fire  on  the  goods  in  the  Ship  Inn  and 
offices,  and  450/.  for  the  loss  ''  sustained  in  his  business  as 
an  innkeeper  by  not  being  able  to  occupy  the   inn  and 
offices  during  the  time  that  elapsed  between  the  fire  and 
the  rebuilding  of  the  said  premises." 

One  of  the  grounds  of  the  rule  nisi  for  setting  aside  this 
award  was,  that  the  supposed  interest  in  respect  of  which 
the  arbitrator  had  awarded  the  sum  of  450/.  was  not  within 
the  meaning  and  legal  effect  of  the  policy. 

B.  V.  SkhMrds  shewed  cause.  The  ''  interest'*  which 
Wright  had  in  the  Ship  Inn  and  offices  consisted  in  the 
power  to  use  them  in  his  business  as  an  innkeeper,  and 
therefore  the  loss  sustained  by  him,  by  reason  of  the  tem- 
porary impossibility  of  using  the  premises  in  the  business^ 
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J8d4.         '^lls   within  the   meaning   of  the   policy.     Suppose    that 
^'^^''^*^       Wright  had  been  obliged  to  hire  and  pay  for  the  use  of 
Sun  Fire  Of-  other  buildings  whilst  these  premises  were  being  rebuilt^ — 
fxceCompaiit  \vould  he  not  have  been  entitled  under  this  policy  to  call 
WnioHT.      upon  the  insurers  to  indemnify  him  ?     The  loss  of  business, 
by  reason  of  his  not  being  able  to  use  the  premises,  would 
be  equally  within  the  policy.     The  pro6t8  of  an  innkeeper, 
arising  from  the   use   of  bis  inn,  constitute  an  insurable 
interest  analogous  to  the  freight  of  a  ship.     Although  the 
subject-matter  of  the  insurance  must  be  properly  described, 
the  nature  of  the  interest  which  the  assured  has  in  the  sub- 
ject-matter of  the  insurance  may  be  left  at  large*    Crowley  y. 
Cohen  (a),  Flint  v.  Flemyng  (b). 

F.  Kelly,  control,  was  stopped  by  the  Court. 

Lord  Den  MAN,  C.  J. — It  is  clear  to  us  that  the  arbitra- 
tor had  no  authority  to  award  compensation  to  Wrighi  for 
the  loss  he  had  sustained  in  his  business  by  not  being  able 
to  occupy  the  premises.  The  policy  was  not  intended  to 
cover  the  projits  of  the  business. 

Little  dale,  J. — I  am  of  the  same  opinion. 

Taunton,  J. — I  think  that  profits  are  insurable,  but 
they  must  be  insured  qua  profits.  A  party  is  not  entitled 
to  compensation  for  loss  of  profits  under  an  insurance  of 
bis  *^  interest  in  the  Ship  Inn.*' 

Williams,  J.  concurred. 

Rule  absolute. 

(a)  S  Barn.  &  Adol.  478.  (6)  1  Bara.  ft  Adol.  45. 
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Davies  V.  Mary  Williams  and  others. 

SP£C1  AL  case  directed  from  the  Court  of  Chancery  for  A.  settles 
the  opinion  of  this  Court:  c^S^ul^? 

23  &  24  March,  1800.  Michael  Tf72/taiii5  deceased,  being  reserving  to 
seised  in  fee,  did  by  indentures  of  lease  and  release,  in  con-  er'orappomt^" 
sideration  of  the  natural  love  and  affection  which  be  had  to  i^ent  by  will. 
Thomas  9XkA  Mary,  his  children  by  bis  deceased  wife,  and  devises '<  all 
for  making  a  provision  for  them  in  his  life-time,  bargain,  ^"  ^^  estate, 
sell  and  release  certain  hereditaments  unto  J.  W.  M.  in  and  whereso- 
fee,  to  the  use  of  S.  jB.,  for  500  years,  upon  certain  trusts  ^^^^^^  ^^^ 
for  raising  400/.,  to  be  paid  to  Thomas  and  Mary,  as  therein  sion,  renaain- 
mentioned ;  and  after  the  expiration  or  determination  of  tancy."    ne 

the  term,  and  in  the  meantime  subiect  thereto,  to  the  use  J^^"  devises 

''his  leasehold 
of  such  person  or  persons,  and  for  such  estate  and  estates,  as  and  personal 

the  settlor  should  by  any  deed  or  writing  to  be  executed  as  ^JJjTjjilf^d ' 

therein  expressed,  or  by  his  last  will  and  testament  in  writ-  and  personal 

ing,  signed,  sealed,  published  and  declared  in  the  presence  ^^er  and  * 

of,  and  attested  by,  three  credible  witnesses,  direct,  limit,  wheresoever." 

,     .  .  ,.  ,  -      1  i.    ,     ,  ^        -  At  the  time 

appoint,  devise,  give  or  dispose;  and  in  default  thereof  and  of  making  his 

subject  thereto,  to  the  use  of  the  settlor  for  his  life;  and  after  «^»1[  and  also 
1-     .  1  m  nr  .     nthwdeathJ. 

his  decease,  to  the  use  of  Thotnas  and  Mary,  as  tenants  in  was  seised  in 

common  in  tail,  with  cross  remainders  between  them  in  tail,  ^^^  ^nd  al^ 
with  remainder  to  the  use  of  the  settlor  in  fee.  of  the  ultimate 

February,  1811.  Thomas  died  without  issue,  and  without  |^  of  Black- 
having  suffered  a  recovery,  leaving  his  father  (the  settlor)  acrer—Held, 
and  sister  him  surviving.  did  not  ope- 

1812.  The  settlor  married  the  defendant, -afaryW^iV/wm*,  ^^^^°  . 

'J  f  execuUonof 

by  whom  he  had  five  children,  the  other  defendants.  the  power. 

8  January,  1818.  The  settlor  duly  made  his  last  will  and 
testament  in  writing,  containing  as  follows : — '^  I  devise  all 
my  real  estate,  whatsoever  and  wheresoever,  of  or  to  which 
I,  or  any  person  or  persons  in  trust  for  me,  is  or  are  seised 
or  entitled  for  any  estate  of  freehold  or  inheritance  in  pos- 
session, reversion,  remainder  or  expectancy,  with  their  and 
every  of  their  appurtenances  thereto  belonging:  and  all 
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my  estate^  right,  title  and  interest,  and  also  all  leasehold 
premises  whatever,  of  or  to  which  I  or  any  person  or  per- 
sons in  trust  for  me,  am  or  is  or  are,  or  shall  or  may  be,  at 
the  time  of  my  decease  seised,  possessed  of  or  entitled  to, 
for  any  term  or  terms  of  lives  or  years,  with  the  appurte- 
nances, and  all  my  estate  and  interest  therein,  or  which  I  may 
have  therein  at  the  time  of  my  decease;  and  also  all  my 
household  linen,  plate,  furniture,  and  china,  stock  in  trade, 
books,  debts,  sums  of  money  and  securities  for  money,  and 
all  other  my  real  and  personal  estate  whatsoever  and  where- 
soever, unto  J.  12.,  T.  JB.  and  R.  C,  their  heirs,  executors, 
administrators  and  assigns,  upon  trust  for  the  benefit  of 
Mary  WilHams  and  my  children  by  her.'* 

The  settlor  at  the  time  of  making  his  will,  and  at  his  death, 
continued  to  be  seised  of  the  reversion  in  fee  reserred  to 
him  under  the  limitations  contained  in  the  indenture  ot  re- 
lease, and  he  died  seised  thereof,  and  was  seised  in  fee  of  a 
messuage  and  hereditaments  not  comprised  in  the  indenture 
of  release. 

The  question  for  the  opinion  of  the  Court  is,  whether 
the  will  operated  as  an  execution  of  the  power. 


Kindersley,  for  the  plaintiff.  Hie  effect  of  the  settlement 
of  1 800,  was  to  make  a  provision  for  the  children  by  the 
first  marriage,  and  likewise  to  give  to  the  setdor  a  control 
over  the  estate.  The  question  is,  whether  by  his  will 
the  settlor  did  dispose  of  the  estate  for  the  benefit  of  the 
second  family?  Prim&  facie  the  intention  of  the  will  was  to 
provide  for  the  children  of  the  second  marriage,  wbo  were 
unprovided  for.  If  the  will  is  not  executed  in  pursuaoce 
of  the  power,  those  children  are  tinprovided  for.  One  part 
of  the  words  of  the  will  is  this — '^  I  devise  aH  my  real 
estate,  whatsoever  and  wheresoever,  of  or  to  which  I,  or 
any  person  or  persons  in  trust  for  me,  am  or  is  or  are  sebed 
or  entitled,  for  any  estate  of  freehold  or  inheritance,  in  pos- 
session, reversion,  remainder,  or  expectancy.''  As  die  tes- 
tator was  possessed  of  the  reversion  in  fee  of  the  estate  over 
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which  he  had  the  power  of  appomtmenty  and  also  of  other        1834. 
real  estate^  this  clause  would  operate  to  pass  that  property,      *^-^"^^ 
and  would  not  operate  as  an  execution  of  the  power.    But  «, 

the  testator  afterwards  devises  all  other  his  real  and  personal  Williams. 
estate^  whatsoever  and  wheresoever ;  and  thk  clausei  it  is 
submitted^  dots  operate  as  an  execution  of  the  power.  The 
testator  having  by  the  former  clause  disposed  of  all  his  real 
property^  exclusive  of  that  over  which  he  had  the  power  of 
appointment,  had  nothing  to  pass  by  the  second,  except  that 
which  was  not  included  in  the  first  clause,  and  therefore 
that  second  clause  operated  as  an  execution  of  the  power. 
If  a  party  be  possessed  only  of  a  power  of  appointment  over 
land,  and  by  his  will  devises  all  his  real  estate,  the  will  does 
operate  as  an  execution  of  the  power;  Letcis  v.  LewtHyn  (a), 
"Napier  v.  Napier  (b).  Roe  v.  Reade{c),  Wallop  v.  Lord 
Portsmouth  {d\  Jones  v.  Curry  {e),  and  Denn  v.  Roake{f). 
It  was  formerly  held,  that  the  will»  to  operate  as  aft  execu- 
tion of  the  power,  must  either  refer  to  the  power  in  express 
terms,  or  specifically  describe  the  estate  subject  to  the  powier; 
but  that  doctrine  has  long  been  exploded;  and  the  question 
now»  as  in  all  other  cases  respecting  the  construction  of 
wills,  is,  what  is  the  intention  of  the  testator.  The  Court 
must  give  effect  to  all  the  clauses  'in  the  will;  and  unless 
they  in  effect  strike  out  the  latter  part  of  the  will,  it  must 
be  held  that  the  power  is  well  executed. 

E.  J.  Uoydy  contri.  The  will  was  not  a  due  execution 
of  the  power.  The  circumstances  under  which  the  settle- 
ment was  executed,  cannot  be  taken  into  consideratiOD. 
The  question  is,  not  what  was  mtended  by  the  testator,  but 
whether  the  words  which  he  has  used  are  such  as  are  incon^ 
sistent  with  any  other  intention  than  that  of  executing  the 
power.   This  is  laid  down  in  Denn  v.  Raake,  upon  appeal 

(a)  1  Turn.  &  Ross.  104.  (e)  1  Swanst.  66. 

(b)  1  Sim.  S8.  (/)  S  Bingb.  497,  10  B.  Moore, 

(c)  8T.  R.  118.  113;  S.  C.  in  error,  5  Bam.  & 

(d)  Sacpd.  on  Powers,  S88.  Cresswv  7S0;  8  Dowl.  &  R.  514. 
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1834.  in  the  House  of  Lords  (a),  and  also  when  the  case  was 
before  the  Court  of  Common  Pleas.  In  Andrews  v.  Em- 
mot  (Jb)  it  was  said,  by  Lord  Thurlow,  that  to  execute  a 
power  by  wili^  ''  it  must  be  impossible  to  impute  to  a  tes- 
tator any  other  intention  than  that  of  executing  it,  and  that 
the  doctrine  is  not  carried  by  any  case  further  than  this.*' 
It  is  therefore  clear>  that  if  it  be  possible  to  impute  to  the 
testator  any  other  intention,  general  words,  not  referring  to 
a  power,  will  not  be  an  execution  of  the  power.  It  is  also 
clearly  established,  that  general  words  will  not  be  an  exe- 
cution of  the  power,  if  the  testator  had  any  real  property 
upon  which  these  words  can  operate,  besides  that  subject 
to  the  power.  Looking  at  this  will,  it  cannot  be  said  that 
the  testator  had  any  other  intention  than  that  of  devising  all 
his  real  estate;  nor  can  any  specific  intention  (which  is 
necessary  in  order  to  a  valid  execution  of  a  power)  be  attri- 
buted to  the  testator  in  the  use  of  the  general  words  in  the 
second  clause,  as  distinguished  from  the  first.  It  is  mere 
conjecture  to  say,  that  the  words  in  the  first  and  in  the 
second  clause  apply  to  different  descriptions  of  property. 
Assuming  that  the  testator  intended  one  of  these  clauses  to 
operate  as  an  execution  of  the  power,  can  it  be  said  which 
of  them  was  intended  to  have  that  effect  ?  It  is  manifest 
the  testator  intended  his  will  to  be  a  devise  of  all  the  real 
property  of  which  he  was  the  owner.  There  being  no  re- 
ference to  the  power, — no  specific  reference  to  the  property 
subject  to  the  power, — both  clauses  of  the  will  using  general 
words, — and  the  testator  having  other  property  besides  that 
subject  to  the  power, — the  will  did  not  operate  as  an  execu- 
tion of  the  power.  If  further  authority  be  wanting,  this 
case  was  in  effect  decided  by  Hougham  v.  Sandys  (^c). 

Kindersley  in  reply.  It  is  admitted  that  the  second  clause 
Would  operate  as  a  valid  execution  of  the  power,  if  the  tes- 
tator had  been  possessed  only  of  the  property  subject  to 
the  power.    After  the  first  clause  has  been  read,  the  Court, 

(a)  6  Bingh.  475.        (6)  3  Brown,  C.  C.  897.         (c)  3  Sim.  95. 
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in  construing  the  mtiU,  must  consider  the  testator  as  being         1834. 
possessed  of  no  property  except  that  subject  to  the  power, 
and  then  under  the  second  clause  this  property  subject  to  v. 

the  power  passed.  If  the  testator  had  by  deed  disposed  of  Williams. 
all  his  property,  except  that  subject  to  the  power*  and  the 
will  had  contained  the  latter  clause  only,  surely  it  would 
then  have  been  a  good  execution  of  the  power.  If  the  tes- 
tator had  by  will  disposed  of  all  his  real  estate,  and  by  a 
codicil  had  disposed  of  all  other  his  real  estate,  the  codicil 
would  have  operated  as  an  execution  of  the  power,  as  there 
would  have  been  nothing  but  the  estate  subject  to  the 
power  for  the  codicil  to  operate  upon.  The  second  clause 
here  must  operate  in  the  same  way  as  it  would  in  either  of  the 
cases  supposed.  Hougham  v.  Sandys^a)  is  distinguishable; 
as  in  that  case,  there  were  not,  as  here,  two  clauses  in  the 
will,  each  sufficient  to  pass  all  the  testator's  real  estate  and 
to  operate  as  an  execution  of  the  power.  .  Besides,  the  real 
estate  had  been  converted  into  money  at  the  time  when  the 
will  was  made,  and  although  the  doctrine  in  equity  is,  that 
money  directed  to  be  laid  out  in  land  must  be  considered  a$ 
landf  yet  that  is  only  where  the  question  is  between  the  heir 
and  the  executor. 

On  the  gth  of  June,  1834,  the  following  certificate  was 
returned : — '*  We  have  heard  this  case  argued  before  us  by 
counsel,  and  are  of  opinion  that  the  will  of  Michael  WiU 
Hams  did  not  operate  as  an  execution  of  the  power  contained 
in  the  indenture  of  release, 

Denman, 

J.  LiTTLEDALB, 

W.  E.  Taunton, 
J.  Williams." 

(a)  2  Siroons's  Reports,  95. 
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ieS4. 

The  King  t;.  Marshall  Fowler  and  others. 

Under  IS  y 

Geo.s,  C.78,  IN  Easter  term  last,  Wighiman  obtained  a  rule,  caUing 

Highway  A^t,)  *'P^"  Mankall  Fowler,  Esq.  and  T.  M.,  Esq.,  two  juatkros 

a  way-warden  of  the  peace  for  the  North  Ridinir  of  Yorkshire,  and  J.  G. 
may  chaive  in,_*  .  1.11.1  r 

his  account,  and  J,  J,,  way-wardens,  or  surveyors  of  the  highways,  of 

law  e&TOnses  ^^  lowDship  of  Kirkleavington,  in  the  said  Riding,  to  shew 

the  discharge  cause  why  a  writ  of  certiorari  should  not  issue  to  remove 

Uioueh  noun-  ^^^^  ^^'*  Court,  an  order  made  by  the  said  justices,  on  the 

curredonthe  7ih  November,  1833,  allowing  the  accounts  of  the  said 

c^^\^n  the^  'f*  ^*  ^^^  ^*  -^'9  *'  ^^^  surveyors,  for  the  year  ending  00 

65th  section  the  15th  of  October  then  preceding, — and  also  to  remove 

Law  ei-  the  said  accounts  so  allowed, — ^and  also  the  bills  of  Messrs. 

penses  incur-  Q^rbuii  &  Co.,  referred  to  in  the  said  accounto, 

red  in  resisung 

a  rule  for  a  The  48th  section  of  the  Highway  Act  ( 13  Geo.  3,  c  78,) 
removTthe*  Wflwires  the  surveyor  of  the  highways  for  every  pariah,  town- 
allowance,  by  ghip,  &c.,  to  collect  the  highway  assessments, — and  keep 
the" accounts  One  or  more  books,  in  which  he  shall  enter  an  account  of  all 
of  preceding  ^^^  money  as  shall  have  come  to  his  hands  by  virtue,  and 

waywardens,  ^       ,  ^    ,  .  ,  ,  .  - 

are  e&penses  for  the  purposes,  of  this  act,  and  to  whom  and  on  what 

^^'^^  ^tA  occasion  he  shall  have  applied  the  same. — and  to  produce 

may  insert  in  such  books  8cc.  unto  the  inhabitants  of  the  parish  &€.  at  a 

anVw^ch^the  ^^^ry,  or  Other  public,  meeting  to  be  held  for  that  purpose, 

justices  may  within  fifteen  days  before  the  special  sessions  appointed  by 

think  properf  ^^  sct  to  be  held  next  after  Michaelmas  quarter  sessions,— 

All  expenses  ^qJ  ^^^  every  surveyor,  after  the  said  books  &c.  have  been 
bond  fide  m-  •  ^     * 

curred  by  a  produced,  shall  take  the  same  to  a  justice  of  the  peace  of  the 

^^^I'^^^'^u'  county  &c.,  and  verify  such  account,  upon  oath,  if  required; 

tion  of  the  and  provides  that  sucb  justice  may  allow  such  account,  if  he 

upoiThinrby  ^"^*  ^^  \^^^  ^^  ppstpone  it  until  such  special  sessions, 

the  Highway  if  he  finds  cause  for  so  doing,  in  which  case  it  may  be  set- 

/^t*t.  mav  be 

inserted  in  his  tied  and  allowed  at  such  special  sessions,  after  the  parts 

account,  and  objected  to  by  such  justice  shall  have  been  explained  and 

may  be  allow-       •'^  .  .  . 

ed  or  disal-  verified  by  proper  evidence,  to  the  satisfaction  of  the  jus- 

iusdces'^in  *  ^^^^  **  ^^^^  special  sessions,— and  that  in  case  any  articles 

their  discra-  contained  in  such  accounts  shall  not  be  explained  or  proved 

non. 
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to  the  satisfaction  of  such  justices,  they  may  disallow  the 
same. 

By  the  65th  section  it  is  provided,  that  if  the  inhabit- 
ants of  any  parish  8cc.  shall  agree  to  prosecute  any  person 
by  indictment,  for  not  repairing  any  highway  within  such 
parish  &c.,  or  for  committing  any  nuisance  upon  any  high- 
ways, or  to  defend  any  indictment  or  presentment  preferred 
against  any  such  parish  8cc.,  it  shall  be  lawful  for  the  sur- 
veyor of  such  parish  &c.  to  charge  in  his  account  the  rea- 
sonable expenses  incurred  in  carrying  on  or  defending  such 
respective  prosecutions,  after  the  same  shall  have  been 
agreed  to  by  such  inhabitants  at  &c.,  or  allowed  by  a  justice 
of  the  peace,  within  the  limit  where  such  highway  shall  be. 

By  the  30th  section,  an  assessment  is  authorized  to  be 
made  for  expenses  for  buying  materials,  making  satisfaction 
for  damages,  erecting  guide  posts,  and  making  tunnels,  and 
for  the  salary  of  the  surveyor. 

By  the  80th  section,  an  appeal  is  given  to  the  quarter 
sessions;  and  it  is  provided,  **  that  no  proceedings  to  be 
had  or  taken  in  pursttance  of  this  act,  shall  be  quashed  or 
vacated  for  want  of  form,  or  removed  by  certiorari  or  any 
other  writ  or  process,  (except  as  therein  mentioned,)  into 
any  of  His  Majesty's  courts  of  record  at  Westminster.** 

15th  October,  1833.  At  a  meeting  of  the  inhabitants  of 
the  township  of  Kirkleavington,  one  of  the  surveyors  of  the 
highways  produced  his  book  of  accounts,  in  which  were 
items  for  business  done  by  Messrs.  Garbuit  and  Son,  as 
attorneys.  One  of  these  was  a  charge  of  87/.  8s.  £<f.  for 
resisting  a  rule  nisi  for  a  certiorari  to  remove  an  order  made 
by  Bifffamin  Flounders,  Esq.,  allowing  the  accounts  of  the 
surveyors  of  the  township  in  1832(a).  Another  was  an 
item  of  9/«  Is.,  the  balance  of  Messrs.  Garbutt  8c  Co.'s  bill 
for  business  done  at  the  Christmas  sessions,  bot  it  did  not 
appear  what  was  the  subject  of  the  business.  These  two 
items  were  objected  to,  and  the  majority  of  the  inhabitants 
present  at  the  meeting  refused  to  approve  of  the  accounts. 

(a)  See  jRer  V.  Fiomidert,  aafe,  593. 
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1881.  On  the  Slst  of  October,  another  meeting  was  held,  at 
M'hich  the  accounts  were  again  presented,  when  it  was  de- 
termined by  a  majority,  that  the  bills  of  Messrs.  Garbuit 
Fowler,  j^  Qq^  ought  to  be  withdrawn  from  the  account,  and  it  was 
determined  to  represent  to  the  magistrates  that  the  accounts 
ought  not  to  be  allowed  by  them.  The  accounts,  including 
the  obnoxious  items,  were  subsequently  signed  by  three  of 
the  inhabitants  of  the  township,  and  were  on  the  5th  Nov. 
18S3|  presented  to  Mr.  Meynell,  a  magistrate,  for  his 
allowance.  Mr.  Meynell  postponed  the  examination  of  the 
accounts  until  the  special  sessions,  to  be  holden  on  the  7th 
of  November,  1 833.  On  that  day  Mr.  Bates,  an  inhabitant 
of  the  township,  attended  the  magistrates  with  a  represen- 
tation from  the  majority  of  the  second  meeting.  The 
magistrates,  Marshall  Fowler,  Esq.  and  T.  M.  Esq.,  after 
hearing  the  parties,  signed  and  allowed  the  accounts. 

Alexander  now  shewed  cause.  This  is  an  attempt  to 
question  the  propriety  of  the  magistrates'  decision,  in  a 
case  in  which  that  decision  is  final  and  conclusive.  This 
Court  has  no  jurisdiction  over  the  matter.  It  is  mani- 
fest, from  the  affidavits  on  both  sides,  that  every  thing  re« 
quired  by  the  48th  section  of  the  Highway  Act,  in  order  to 
give  the  magistrates  jurisdiction,  has  been  duly  observed. 
There  was  a  meeting  of  the  inhabitants  of  the  township,  at 
which  the  surveyors  produced  their  accounts ; — those  ac» 
counts  were  examined  and  allowed  by  three  of  the  inhabit- 
ants ; — they  were  subsequently  taken  to  one  justice,  who 
adjourned  the  hearing  until  the  special  sessions,  when  they 
were  allowed,  and  the  business  concluded.  Whatever  pro« 
,  ceedings  therefore  have  taken  place,  they  have  been  *'  had 
or  taken  in  pursuance  of  the  act."  Now  the  80th  section 
has  taken  away  the  certiorari  in  such  a  case,  and  this  Court 
therefore  cannot  entertain  the  application.  For  this  Res 
V.  The  Justices  of  St.  AlbarCs  (a)  is  a' direct  authority.  There 
the  question  was,  whether  an  appointment  of  surveyors  of 

(a)  5  DowL  &  Ryl.  588;  3  Bara.  &  Cressw.  698. 
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highways,  under  the  13  Geo,  3,  c.  78,  could  be  removed  by  i834. 
certiorari,  and  the  Court  held  that  it  could  not.  It  was 
chiefly  argued  on  the  ground  that  where  no  appeal  is  given, 
the  certiorari  is  not  taken  away,  and  that  no  appeal  lies  Fowler. 
against  such  an  appointment.  But  Abbott,  C.  J.,  after 
expressing  his  opinion  that  an  appeal  does  lie  against  an 
appointment  of  surveyors,  expressly  disclaims  the  supposed 
distinction  between  cases  where  appeal  does  or  does  not 
lie.  **  Independently,"  his  lordship  observes,  "  of  all  ques- 
tion about  the  appeal,  I  think  that  the  certiorari  is  taken 
away  by  the  general  words  of  the  80th  section.*'  But  even 
assuming  it  to  be  doubtful  whether  all  the  formalities  pre- 
scribed by  the  48th  section  had  been  strictly  observed, 
Rex\.  Cassan  and  others  {a)  is  an  authority  to  shew  that 
the  certiorari  is  not  the  less  taken  away.  In  addition  to 
which  it  may  be  observed,  that  Mr.  Bates  attended  the 
special  sessions  on  behalf  of  the  town's  meeting,  and  did 
not  object  to  the  jurisdiction  of  the  magistrates.  By  that 
conduct  he  has  precluded  himself  and  them  from  now  dis- 
puting it.  Several  cases  may  be  cited  in  which  a  certiorari 
has  been  granted  to  remove  proceedings  under  the  High- 
way Act,  and  which  therefore  may  at  first  view  seem  to 
militate  against  the  argument  now  offered  to  the  Court ; 
but  they  are  all  distinguishable.  Rex  v.  The  Justices  of  the 
West  Riding  of  Yorkshire  (b),  decided  only  that  no  appeal 
lies  to  the  quarter  sessions,  against  the  allowance  of  the 
accounts  of  the  surveyor  of  the  highways.  There  the 
Court  of  Quarter  Sessions  had  entertained  such  an  appeal; 
and  as  they  had  no  jurisdiction,  the  proceedings  complained 
of  were  clearly  not  "  had  or  taken  in  pursuance  of  the  act.'' 
The  80th  section  therefore  was  inapplicable,  and  the  Court 
granted  a  certiorari.  Rex  v.  Mitchell  {c)  is  also  distinguish- 
able from  the  present  case,  on  the  same  ground.  In  Rex  v. 
The  Justices  of  Somersetshire  (d),  the  accounts  were  not 

(a)  3  Dowl.  &  Ryl.  36.  (d)  5  Bam.  &  Cressw.  816;  8 

(6)  5  T.  R.  629.  Dowl.  &  Ryl.  733. 
(c)  Ibid.  701. 
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laid  before  one  justice,  but  were  carried  in  the  first  instance 
to  the  special  sessions,  a  proceeding  in  direct  contravention 
of  the  48th  section,  and  therefore  not  ''  had  or  taken  in 
pursuance  of  the  act."  The  same  circumstances  distinguish 
an  anonymous  case  in  5  Barn.  &  Cressw.  818,  u.,  and  Rex 
V.  The  Justices  of  Derbyshire  (a).  In  Rex  v.  The  Justices  ^ 
the  North  Riding  of  Yorkshire  (b),  the  surveyors  exhibited 
their  accounts  before  one  magistrate,  but  they  neglected 
to  take  the  assessments  with  them,  for  which  reason  the 
magistrates  did  not  proceed  to  investigate  the  accountSi 
but  referred  the  whole  of  them  to  the  justices  at  petty  ses- 
sions, by  whom  they  were  allowed.  This  allowance  was 
held  to  be  invalid,  on  the  ground  that  the  accounts  ought 
to  have  been  exhibited  before  the  single  justice,  in  such  a 
manner  as  to  enable  him  to  exercise  his  judgment  apoo 
them,  which  it  was  obvious  he  could  not  do  unless  fumisbed 
with  the  assessments.  The  proceeding,  therefore,  was  not 
''  had  or  taken  in  pursuance  of  the  act,"  and  a  certiorari 
properly  issued.    (Here  he  was  stopped  by  the  Court.) 

Wightman  and  Stephen  Temple  in  support  of  the  rule. 
The  justices   had  no  jurisdiction   to  allow  these  items : 
they  were  costs  personal  to  the  surveyor.     Rex  ▼.  The 
Justices  of  Somersetshire  decides,  that  if  every  preliminaij 
requisite  of  the  act  have  not  been  complied  with,   the 
justices  have  no  jurisdiction ;  and  where  that  is  the  case 
the  Court  will  grant  a  certiorari.    The  statute  does  not 
give  the  justices  authority  in  general  terms  to  examine  and 
allow  the  accounts   of  the  surveyors.    It  points  out  in 
section  30  the  purposes  for  which  the  rate  is  to  be  made 
and  applied.     By  the  65th  section,  certain  law  expenses, 
other  than  such  as  are  here  charged  for,  are,  by  express 
enactment,  permitted  to  be  inserted  in  the  accounts  upon 
certain  conditions  precedent.    It  is  true  there  is  no  prohibh* 
tion  in  express  terms  of  the  insertion  of  other  law  expenses, 
but  the  maxim  expressio  uuius  exclusio  est  alterius  applies. 
Why  should  the  statute  specify  particular  law  expenses, 

(a)  2  Lord  Kenyon,  299.  (b)  6  Bara.  &  Cressw.  152. 
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and  enact  that  such  may  be  inserted  in  the  account,  if  it 
intended  to  permit  other  law  expenses  of  any  description 
to  be  also  inserted  ?  In  the  first  place,  the  law  expenses 
in  this  case  are  of  a  totally  different  nature  from  those 
described  and  allowed  by  the  statute.  Secondly,  the  pre- 
liminary requisites  of  the  65th  section  have  not  been  com- 
plied with ;  for  the  surveyors,  instead  of  having  the  consent 
of  the  inhabitants  to  incur  them,  had  a  direct  order  from 
them  to  the  contrary.  The  surveyors,  therefore,  had  no 
power  to  insert  them  in  the  accounts,  and  the  justices 
could  not  have  the  power  to  allow,  what  the  surveyors  had 
no  power  to  charge.  Rex  v.  Bird  (a).  [Taunton,  J. 
That  case  was  upon  a  different  statute.  WilHams,  J. 
Suppose  the  magistrates  had  jurisdiction  over  19  out  of 
20  items,  would  not  the  certiorari  be  taken  away  ?]  It  is 
contended  that  it  would  not.  Rex  v.  Saunders  (b).  [Lord 
Denmati,  C.  J.  It  appears  to  us  very  doubtful  whether  or 
not  any  law  expenses  can  be  introduced  into  the  account, 
except  under  the  65th  section.] 

The  Court  then  called  on  Alexander  to  argue  that  point. 
Alexander,  It  must  be  conceded  that,  in  terms,  the 
65th  section  does  not  embrace  the  costs  now  disputed. 
But,  independently  of  that  section,  the  magistrates  have  a 
right  to  judge  of  the  propriety  of  the  costs  which  the  sur- 
veyor may  have  incurred  in  matters  necessarily  connected 
with  his  official  duties.  A  variety  of  cases  may  be  sug- 
gested in  which  the  surveyor,  in  the  strict  performance  of 
the  duties  imposed  upon  him  by  the  act,  will  necessarily 
and  unavoidably  incur  law  expenses  not  expressly  specified 
in  the  65th  section.  Several  cases  may  be  readily  sup- 
posed in  which  the  surveyor  might  be  subject  to  hostile 
proceedings,  either  by  mandamus  or  action,  where  he  had 
nevertheless  faithfully  discharged  his  duties  without  in  any 
instance  exceeding  his  powers.  The  construction  of  the 
statute  which  the  applicants  desire  would  lead  to  a  con- 
Co)  3  Bam.  &  Alders.  522.  (b)  5  Dowl.  &  Ryl.  611. 
dL2 
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1834.         sequence  so  harsh  and  unjust,  as  to  throw  upon  a  public 
The  Ki»o     functionary  an  ultimate  personal  liability  for  costs  which  be 
V.  had  officiary  incurred,  and  which  he  had  no  means  of 

preventing.  The  costs  in  question  may  fairly  be  con- 
sidered as  ''  disbursements"  within  the  meaning  of  the 
48th  section,  and  as  such  are  examinable  by  the  magis- 
trates, and,  if  examinable,  are  allowable. 

Lord  Denman,  C.  J. — It  appears  to  me  that  the  sole 
question  in  this  case  is,  whether  the  magistrates  have  juris- 
diction. I  had  some  doubt  of  it  for  some  time,  but  on 
consideration  I  am  of  opinion  that  they  have  jurisdiction. 
All  expenses  bon&  fide  incurred  by  the  surveyors  in  the  ex- 
ecution of  the  duty  imposed  upon  them  by  the  statute,  are 
matters  on  which  the  justices  may  exercise  their  discretion. 

LiTTLEDALE,  J. — By  the  48th  section  the  surveyor  is 
to  keep  a  book  in  which  he  is  to  enter  an  account  of  all 
such  money  as  shall  have  come  to  his  hands  by  virtue  and 
for  the  purposes  of  the  act,  and  to  whom  and  on  what 
occasion  he  shall  have  paid  or  applied  the  same.  He  is 
therefore  to  keep  an  account  of  his  disbursements  and  ex- 
penditure. These  law  expenses  are  a  part  of  the  disburse- 
ments and  expenditure  of  the  surveyor,  and  therefore  I 
think  the  magistrates  had  jurisdiction ;  and  that  being  the 
case,  the  certiorari  is  taken  away.  But  it  is  said  that,  as 
certain  law  expenses  are  specified  in  the  65th  section  to 
be  allowed  to  the  surveyor  in  certain  caseti,  no  other  law 
expenses  are  to  be  allowed.  The  surveyor  may,  however, 
in  the  performance  of  his  duty,  incur  very  serious  expenses 
besides  those,  and  it  would  be  very  hard  upon  him  if  he 
were  not  allowed  to  charge  them  in  his  account. 

Taunton,  J. — By  the  48th  section,  the  surveyor  of  the 
highways  is  to  keep  a  book  in  which  he  is  to  enter  an 
account  of  all  such  money  as  shall  have  come  to  his  hands, 
and  to  whom  and  on  what  occasion  he  has  paid  or  applied 
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the  same.  The  statute  then  goes  on  to  say,  that  the  book 
shall  be  produced  at  a  vestry  or  other  public  meeting  of 
the  inhabitants,  and  that,  after  the  book  shall  have  been  so  v. 

produced,  he  shall  take  it  to  a  justice  of  the  peace,  and  ^owlek^ 
verify  it  upon  oath,  if  required.  That  is,  the  justice  may 
administer  an  oath  to  the  surveyor  that  the  items  are 
correct  in  point  of  fact.  The  statute  then  goes  on  to  say, 
**  and  such  justice  may  allow  such  account  if  he  finds  it 
just,  or  postpone  it  until  such  special  sessions,  if  he  find 
cause  for  so  doing,  in  which  case  it  may  be  settled  and 
allowed  at  such  special  sessions.''  Therefore,  there  is  first 
given  a  power  to  a  single  justice  to  allow  the  account,  if 
he  thinks  it  just,  or  to  postpone  it  to  the  special  sessions, — 
at  his  discretion.  If  he  does  postpone  it,  there  is  also 
power  to  the  justices  at  the  special  sessions  to  allow  the 
account.  We  are  now  on  a  question  of  jurisdiction. 
Surely  the  magistrates  had  jurisdiction  to  allow  this  ac- 
count, if  they  thought  it  just.  It  by  no  means  follows  that, 
because  the  magistrates  have  allowed  what  they  ought  to 
have  disallowed,  therefore  they  acted  without  jurisdiction. 
It  struck  me  very  forcibly  at  one  time,  that  the  65th  section 
confined  the  law  expenses  to  be  allowed  to  the  surveyor  to 
such  as  were  mentioned  in  that  section ;  but  upon  further 
consideration,  I  think  that  this  would  be  much  too  narrow 
a  construction  of  the  act. 

Williams,  J.^I  am  of  the  same  opinion.  It  seemed 
to  me  that  the  counsel  in  support  of  the  rule  were  driven 
to  contend  that,  although  the  bulk  of  the  bill  was  matter 
over  which  the  magistrates  had  jurisdiction,  yet,  if  there 
was  one  item  over  which  the  magistrates  had  not  jurisdic- 
tion, the  certiorari  was  not, taken  away  ;  and  in  answer  to 
my  question,  Mr.  Temple  cited  a  case  in  which  it  was 
held,  that  where  counts  on  the  30th  Geo.  2,  c.  24,  sec.  20, 
which  prohibits  the  obtaining  of  money  by  false  pretences 
and  takes  away  the  certiorari  from  the  court  of  quarter 
sessions,  were  joined  with  counts  on  a  conspiracy  at  com- 
mon law  to  obtain  money  on  false  pretences,  the  certiorari 


CASES  IN  THE  KING's  BENCH, 
was  not  taken  away.     Now,  assuming  that  that  case  is 


The  KiMo     applicable,  there  still  remains  the  question  whether  these 


».  items  were  within  the  jurisdiction  of  the  magistrates.     I 

confess  I  have  very  considerable  doubts  on  this  subject; 
but,  however,  on  the  whole,  I  incline  to  think  that  the  jus* 
tices  had  jurisdiction.  I  am  not  inclined  to  let  loose  the 
power  of  issuing  a  certiorari. 

Rule  discharged  without  costs. 


Campbell  v.  Fleeming  and  Jones. 

If  a  vendee,      ASSUMPSIT  for  money  had  and  received.    Judgment 

after  discover-  .  .      .  .  t^,        . 

ing  the  sale  to  agamst  Jones  by  ml  dicit.     Fleeming  pleaded  the  general 

dLu* wlttte  ^*^"®-  -^^  ^^^  ^"^'  ^*  ^  uildhall,  before  Lord  Dtnman,  C.  J., 
property  as  his  at  the  sittings  after  last  Hilary  term,  it  appeared  as  follows: 
r^over  the"**'  ^"  1824,  Colonel  Campbell^  the  plaintiff,  induced  by  a 
purchase  mo-  prospectus  shewn  to  him  by  Siewart,  the  agent  of  Jona, 
sequently  de-    purchased  100  shares  in  the  St.  Agnes  Mining  Association, 

tecting  further  ^j  ^q/^  ^  gija^e.     The  prospectus  contained  a  statement  that 

circumstances  .        *^ 

of  fraud  in  the  50,000/.  had  been  raised.     It  enumerated  the  mines  pur- 

'  ®'  chased ;  set  forth  the  power  of  the  engines,  the  discovery  of 

new  lodes  of  ore,  and  the  raising  and  stamping  of  large 
quantities  of  tin ;  and  stated  that  if  the  purchaser  preferred 
a  certain  interest  to  the  chance  of  the  produce  of  the  mines, 
he  might  be  insured  8  per  cent.  Colonel  Campbell  was 
assured  also,  previously  to  the  purchase,  that  the  shares  be- 
longed to  Mr.  Alderman  B.  of  N.,  whose  daughter  was 
about  to  be  married,  and  that  he  wished  to  sell  the  shares, 
as  he  wanted  the  money  for  the  marriage  portion.  This 
was  a  gross  deception  practised  by  Jones,  and  to  which,  as 
it  was  alleged,  Fleemiug  was  also  a  party.  The  statement 
contained  in  the  prospectus  was  almost  entirely  false.  Tlie 
shares  sold  to  Colonel  Campbell  belonged  to  Jones,  and  not 
to  Alderman  J5.,  and  Jones  and  Fleeming  were  the  only  pro- 
prietors of  the  St.  Agnes  Mining  Association. 
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In  1823,  Colonel  Campbell,  after  discovering  the  fake^ 
hood  of  these  representations^  entered  into  an  arrangement 
with  Jones  that  Jones  should  assign  to  him  certain  other 
shares  in  the  St.  Agnes  Mining  Association,  receiving 
1500/. 

In  1824  another  company  was  formed,  called  the  Ty- 
wamhaile  Mining  Association,  of  which  Colonel  Campbell 
was  a  director;  and  this  company  purchased  the  whole  of 
the  shares  and  effects  of  the  St.  Agnes  Mining  Association, 
paying  Jones,  in  consequence  of  that  arrangement,  5000/* 
for  his  interest. 

It  appeared^  however,  that  at  the  period  when  Colonel 
Campbell  purchased  the  shares  in  the  St.  Agnes  Mining  As- 
sociation, it  was  represented  to  him  that  that  Company  had 
expended  50,000/.,  when  in  fact  they  had  expended  only 
about  5000/.;  and  that  Colonel  Campbell  was  not  aware  of 
this  particular  misrepresentation  until  after  the  arrangement 
with  Jones,  and  the  formation  of  the  Tywarnhaile  Mining 
Association*  It  was  contended  by  S^it  James  Scarlett,  who 
was  counsel  for  the  defendant,  that  the  plaintiff  ought  to  be 
nonsuited,  since,  by  making  the  arrangement  with  Jonet,  and 
entering  into  the  Tywarnhaile  Mining  Association,  and  as  a 
shareholder  of  that  company  purchasing  the  shares  of  the 
St.  Agnes  Mining  Association,  after  he  was  aware  of  the 
deception  that  had  been  practised,  he  adopted  the  original 
contract,  and  could  not  therefore  now  treat  it  as  void. 

The  Chief  Justice  was  of  opinion  that  this  objection  to 
the  plaintiff's  right  to  recover  was  fatal,  and  directed  him  to 
be  nonsuited* 
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jP«  Pollock  now  moved  for  a  rule  nisi  to  set  aside  the 
nonsuit,  and  for  a  new  trial.  The  point  on  which  the  non- 
suit proceeded  was  a  question  for  the  jury.  The  conduct 
of  the  defendants  was  proved  to  be  fibuduleut,and  the  result 
of  the  evidence  for  the  defendants  was,  that  the  plaintiff  had 
dealt  with  the  shares  after  he  had  discovered  that  the  trans- 
action was  a  bubble.  It  should  have  been  left  to  the  jury 
to  say,  whether  the  conduct  of  Colonel  Campbell  was  such 
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as  to  prevent  bis  maintaining  this  action.  The  plaintiff  was 
at  liberty  to  repudiate  the  contract  for  the  shares  if  it  was  a 
fraud.  [Parke,  J.  He  actually  adopts  it  by  the  agreement 
in  1824.]  A  party  cannot  adopt  a  fraud.  It  is  matter  out  of 
which  no  contract  can  arise.  No  conduct  of  the  plaintiff's 
could  be  construed  into  an  adoption  of  the  contract,  unless 
he  hvid  full  knowledge  of  aU  the  circumstances  of  the  case; 
and  this,  it  appears,  was  not  the  case  here^  as  the  plaintiff, 
when  dealing  with  the  property,  was  ignorant  of  one  act  of 
fraud.  This  is  different  from  a  case  of  mere  misrepre- 
sentation. The  parties  here  might  have  been  indicted  for  a 
conspiracy.  If  the  basis  of  the  whole  transaction  was  a 
criminal  act,  no  contract  could  arise  out  of  it,  and  no  act  of 
the  plaintiff  under  it  could  transform  it  into  a  valid  contract 


LiTTLEDALE,  J. — I  think  the  nonsuit  is  right.  There 
waS|  no  doubt,  a  gross  fraud  practised  on  the  plaintiff  in  the 
first  instance.  He  might  then  have  brought  his  action. 
But  after  he  became  acquainted  with  the  fraud  he  deals  with 
the  shares  as  shares  purchased  by  him.  He  cannot  after 
this  repudiate  the  contract  for  the  purchase  of  those  shares, 
although  he  was  not  at  that  time  so  fully  acquainted  as  he 
was  afterwards,  of  the  fraud  practised  upon  him. 


Parke,  J. — I  am  entirely  of  the  same  opmion.  The 
case  was  on  a  former  occasion  sent  for  a  new  trial,  on  the 
ground  that  the  plaintiff  had  subsequently  adopted  the  con- 
tract. The  principle  of  law  is  clear.  If  there  is  a  contract 
made  between  two  parties,  and  one  of  them  is  gnilty  of  fraud 
in  respect  of  the  contract,  the  other  has  the  election  of  repu- 
diating the  contract.  Fraud  gives  the  party  upon  whom  it 
is  practised  the  right  of  election.  It  does  not  do  more.  In 
this  case  it  is  clear  to  me  that  the  plaintiff  knew  of  the 
fraud,  and  that  he  was  acquainted  with  every  thing  relating 
to  the  St.  Agnes  Mining  Association. 

Patteson,  J. — No  contract  can  arise  out  of  a  fraud, 
and  a  suit  to  enforce  a  fraudulent  contract  cannot  be  8us< 
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tained.  If  an  action  had  been  brought  by  the  defendants 
against  Colonel  CanipbeU  for  the  price  of  the  shares  sold  to 
him»  it  would  not  have  been  maintainable.  In  this  case  the 
plaintiff  seeks  to  recover  the  price  of  certain  shares,  on  the 
ground  that  the  contract  for  the  shares  was  fraudulent,  and 
therefore  void.  To  entitle  the  plaintiff  to  sustain  this 
action,  it  should  have  been  brought  as  soon  as  he  discovered 
the  fraud  practised  upon  him ;  but  instead  of  doing  so,  he 
deals  with  the  very  thing  which  he  now  says  he  never  had 
any  right  to.  Long  afterwards  the  plaintiff  discovers  some 
other  circumstances  of  fraud,  and  for  that  reason  concludes 
he  has  a  right  to  have  the  price  of  the  original  shares  re- 
turned to  him.  These  circumstances  which  the  plaintiff 
has  since  discovered  are  a  part  of  the  original  fraud,  which 
he  has  by  his  acts  adopted,  and  therefore  can  give  him  no 
right  to  recover. 


837 


1834. 


Campbell 

FLSfEuma 
and  JpNEs. 


Lord  Dbnman,  C.  J. — I  acted  on  the  principle  which 
has  been  stated  so  clearly  by  the  rest  of  the  Court. 

Rule  refused. 


Doe,  on  the  demise  of  Benjamin  Hornby,  v.  Glenn. 

Ejectment  for  a  messuage  near  the  city  of  York^ 
tried  before  Taunton f  J.,  at  the  York  spring  assizes,  1834, 

The  defendant,  by  indenture,  demised  to  Preston  Hornby 
the  messuage  in  question'  for  fourteen  years,  from  6th 
April,  ]829i  at  34/.,  payable  half-yearly. 

16th  November,  1833,  P.  Hornby  died,  in  embarrassed 
circumstances.  The  defendant  went  upon  the  premises  to 
obtain  payment  of  October  rent.  He  found  the  widow  of 
P, Hornby  and  the  lessor  of  the  plaintiff  upon  the  premises ; 
and  it  was  agreed  between  them  that  the  defendant  should 
forego  the  half-year's  rent,  and  have  immediate  possession. 
Under  this  arrangement,  the  widow  gave  up  the  possession 


An  executor 
de  SOD  tort,  to 
whom  admi- 
nistration is 
subsequently 
granted,  may 
repudiate  an 
agreement 
made  by  him 
to  surrender  a 
term  for  years 
vested  in  the 
intestate. 
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18S4.        to  the  defendant.    The  lessor  of  the  plaintiff  subsequently 


took  out  letters  of  administration  to  P.  Hornby j  tendered 

4,  the  rent«  and  brought  this  action.    The  lease  contained  a 

HoRMBY      proviso  that  if  the  rent  was  unpaid  for  twenty-eight  days^ 

Glenn.       the  demise  should  be  void  (a).    As  the  half-year's  rent  was 

due  on  1 1th  October,  the  twenty-eight  days  expired  on  the 

9th  November, 

A  verdict  was,  under  the  direction  of  the  learned  judge, 
given  for  the  plaintiff,  his  lordship  being  of  opinion  that 
the  defendant  had  not  entitled  himself  to  the  possession 
under  the  clause  of  re^^entry,  inasmuch  as  the  formalities 
of  the  common  law  with  respect  to  the  demand  of  rent  bad 
not  been  complied  with, — ^and  that  the  agreement  with 
respect  to  the  possession  could  not  avail  the  defendant,  be- 
cause in  the  first  place  there  was  no  surrender  in  writing  (i), 
and  because,  secondly,  the  lessor  of  the  plaintiff  had  not^ 
at  that  time,  taken  out  letters  of  admiuistration.  His  lord- 
ship, however,  gave  the  defendant  leave  to  move  to  set  the 
verdict  aside  and  enter  a  verdict  for  himself. 

jP.  Pollock  (in  Easter  term)  moved  accordingly.  There 
was  an  acquiescence  in  the  forfeiture  by  the  lessor  of  the 
plaintiff,  and  a  valid  agreement  by  him  to  give  up  the  pos- 
session of  the  premises.  ^Parhe,  J.  At  that  time  there 
was  no  one  who  had  any  authority  to  acquiesce.]  The 
lessor  of  the  plaintiff  cannot  dispute  the  validity  of  the 
agreements  In  Curtis  v.  Fernon{c)  Lord  Ketiyon  held| 
that  an  executor  de  son  tort  cannot,  after  he  has  taken  out 
letters  of  administration^  treat  his  previous  acts  as  wroogAili 
and  that  by  taking  out  letters  of  administration,  be  rendeis 
valid  his  previous  acts.  Lord  Kenyon  says^  "  Hie  case  b 
Strange  {d)  shews  this  matter  very  clearly)  where  the  Coort 

(«)    Vide  Sn^th  v.  Spooner,  3  v.  Ridoutt  ibid.  619. 

Taunt.  246.  (c)   3  T.  R.  587,  590;  S.  C  in 

(6)  See  Thomas  v.  Cook,  9  Barn,  error,  2  H.  Bla.  18. 

&  Alders.  110;  Whitehead  y.CUf-  (d)  Vaughan  v.  Brome^  9  Stn. 

JMf  5  Tatiat.  S18;  Doe  d.  Head  1 106. 
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said,  it  would  be  extremely  hard  that  if  a  person  entitled  to        i884. 


Bjf  the  CouBT  {d)— 


Rule  refused. 


Doe 


administration  is  opposed  in  the  Ecclesiastical  Court,  and 
does  any  act  pendente  lite  to  make  himself  executor  de  son  V/ 
tort,  those  acts  should  not  be  purged  by  his  afterwards  ob-  Hoehbt 
taining  letters  of  administration ;  and  they  added,  that  the  Glenk. 
granting  of  administration  legalises  those  acts  which  were 
tortious  at  the  time"  If  the  acts  of  the  executor  de  son  tort 
are  legal,  all  other  acts  in  which  be  has  induced  other  per- 
sons to  concur  with  him  ought  also  to  be  legal.  [ParAe,  J. 
There  are  two  cases  on  the  subject ;  the  one  decided  by 
Lord  Holt  {a),  and  the  other  determined  about  five  or  six 
years  ago  (6).  All  acts  done  by  him  before  he  is  rightful 
administrator,  are  void  when  he  obtains  a  new  title  by  letters 
of  administration.]  The  defendant  entered  upon  the  pre- 
mises to  demand  the  rent.  He  ought  not  to  be  prejudiced 
by  this  arrangement.  [Parke,  J.  If  he  had  demanded  the 
rent  on  the  twenty-eighth  day,  at  the  principal  door  of  the 
dwelling-house,  his  title  would  have  been  good.]  (e) 


(a)  Parker  v.  Kett,  1  Ld.  Raym.  (c)  ride  Co.  litt.  201  ^  202  a ; 

661.  9  Tho.  Co.  Liu.  91,  93. 

(6)  Memnijord  v.  Gikan,  4  East,  (d)  Lord  DensMti,  C.  J.,  LUtie- 

441.  (2a/e,  J.,  Por/ce,  J.,  and  Pai/eion,  J. 


Wardropbr  v.  Richardson. 

PlATT/w  Easter  term  last,  moved  for  a  rule  nisi  calling  Th?  judge  of 

an  intenor 
upon  the  plaintiff's  attorney  or  agent  to  produce  the  record  court,  to  whom 

add  postea  before  the  Mayor  of  Colchester,  before  whom  f  *^*"?f  "  *®"^ 

this  cause  had  been  tried  by  writ  of  trial,  that  he  might  cer-  trial,  cannot 

tify  thereon  to  deprive  the  plaintlfi^  of  his  costs,  less  than  pri^e^the   ^ 

forty  shillings  damages  having  been  recovered.    By  43  Eliz.  ^^intlSof 
o/N'*  •*!•/•  ..      costs  where 

c.o(e).  It  IS  enacted,  ''that  if  upon  any  action  personal  to  be  less  than  40$. 

is  recovered, 
(f)  Sect.  2. 
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1834.        brought  in  any  of  Her  majesty's  Courts  at  Westminster,  not 

^j}^"^^      being  for  any  title  or  interest  of  lands,  nor  concerning  the 
^,  freehold  or  inheritance  of  any  lands,  nor  for  any  battery,— it 

RicflAfiDsoN«  g|i3]|  appear  to  the  judges  for  the  same  court,  and  is  signi- 
fied or  set  down  by  the  justices  before  whom  the  same 
shall  be  tried,  that  the  debt  or  damages  to  be  recovered 
therein  in  the  same  court  shall  not  amount  to  the  sum  of 
.forty  shillings  or  above,  that  in  every  such  case  (a)  the 
judges  and  justices,  before  whom  any  such  action  shall  be 
pursued,  shall  not  award  for  costs  to  the  party  plaintiff  any 
greater  or  more  costs  than  the  sum  of  the  debt  or  damages  so 
recovered  shall  amount  unto,  but  less,  at  their  discretions/' 
The  case  was  sent  by  this  Court  for  trial  pursuant  to  3  & 
4  WilL  4f  c.  42,  s.  17*  It  is  therefore  "  an  action  brought 
in  one  of  the  Courts  at  Westminster."  [LUtledalejJ.  The 
words  '^  judges  and  justices"  must  mean  the  judges  and 
justices  of  the  Courts  at  Westminster.  Parke,  J.  It  was 
not  intended,  by  the  act  of  3  &  4  fViU.  4,  to  give  this  power 
to  persons  to  whom  causes  are  sent  by  writ  of  trial.  There 
was  once  a  clause  in  the  bill  to  enable  them  to  certify,  but 
it  was  struck  out.]  Foxall  v.  Banks  {b)  shews  that  it  is 
not  too  late  to  make  this  application ;  and  the  Court  must 
hold  that  the  statute  of  Elizabeth  applies  to  this  case, — 
otherwise  the  operation  of  that  statute  must  be  limited  to 
causes  tried  before  a  judge  of  the  court  out  of  which  the 
record  proceeded. 

Lord  Denman,  C.J. — We  think  the  statute  of  Elizabeth 
does  not  reach  this  case. 

The  other  judges  concurred. 

Rule  refused. 

(a)  Although  the  plaintiflf  could      v.  NuitaUy  10  Bam.  &  Cressw.  492. 
not  have  sued  elsewhere;  Wright         (6)  5  Bam.  &  Alders.  536. 
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Lord  MiDDLETON  and  others  v.  Lambert. 

Debt  for  toils  for  the  passing  of  carts  laden  with  beer,  on  q^  ancieDt 

31  St  May  and  23d  June,  1830,  and  of  sheep  on  23d  June,  charters,  the 
•  ««^       -r*!  ••    ■  .  king,  being 

1830.     Plea :  nil  debet.  seised  of  toU- 

At  the  trial  before  Alderson,  J.,  at  the  York  spring  as-  ^«'^«™f> 

...  granted  to  a 

sizes,  1832;  a  verdict  was  found  for  the  plaintiffs  in  respect  dean  and 

of  the  tolls  claimed  for  the  passage  of  the  carts,  and  for  ^^^{y^ 

the  defendant  in  respect  of  the  tolls  for  the  passage  of  the  and  their  free- 

sheep, — subject  to  a  special  case,  stating  in  effect  as  follows :  ^^^j,  ,qqq^ 

'  The  plaintiffs,  as  lessees  under  the  Duchy  of  Lancaster,  that  they 

,  ,  should  be  quit 

are  entitled  to  tolls   at   Boroughbridge,  payable  as  to/^>  of  toll:— Held, 

traverse.     They  proved  (as  in  Lord  Pelham  v.  Pickers-  ^*d*^X 

gill  {a),)  that  the  tolls  had  belonged  by  prescription  to  the  makes  beer  for 

manor  of  Bure  (of  which  the  borough  of  Boroughbridge  miges^EoldenT 

was  parcel),— and  that  the  manor  had  belonged  to  the  crown  hy  him  of  the 

at  the  time  of  the  Conquest,  and  had  continued  to  belong  chapter,  and 

to  the  crown  and  the  duchy  of  Lancaster  respectively,  down  ^ithm  the 

_  ,-,      ,  ■        ••        1    1  .       liberty  of  the 

to  the  reign  of  Charles  I,  who  aliened  the  manor,  reserving  Church, 

The  defendant  did  not  deny  the  general  right  of  the  Dean  and 

plaintiffs,  but  he  claimed  a  special  exemption  in  himself  ^g^u^gS^I 

from  the  liability  to  pay  these  tolls;  in  support  of  which  tion  by  virtue 

claim  he  gave  in  evidence  several  charters ;  and  first,  granted  to 

33  Edw.  1,  inspeximus  and  confirmation  of  a  charter  of  them,  is  ei- 
^r  •  1         /•      •  I  i.  rr  emot  ffom  the 

Hen.  3,  inspecting  and  confirming  a  charter  of  Hen.  1.  payment  of 

The  charter  of  Hen.  I  commenced  by  a  clause  by  which  ^f  ^c^*a^^ 

the  king  granted  and  confirmed  (b)  the  possessions,  and  with  such 

dignities,  and  customs  of  the  liberty  (c)  which  the  Church      a  fortiori 

(«)1T.R.660.  confinno."  i?o«r;SS^t 

{b)  By  the  words  ''concedo  et  (e)  '^Dbertatis  consuetudines.''  of  tolls  in 

respect  of 
sheepf  part  of  his  farming  stock  on  his  copyhold,  going  to  a  fair  to  be  sold. 
Whether,  if  one  of  the  eccleuoitical  Mfy  had  claimed  to  ht  free  from  toll  in  rt$pect  <^' 
merchandize,  the  charter  would  have  been  held  to  give  to  him  such  an  immunity,  guare. 

*  The  defendant  had  a  chattel  interest  in  the  manor,  and  was  stated  to  be  seised  of  a  copy- 
hold within  the  manor,  though  in  what  manner  that  copyhold  was  protected  from  merger  (as  the 
legal  effect  of  the  oniting  of  the  two  estates)  does  not  appear. 


842 


1634. 


Lord 

MiDDLETOM 

and  others 

V. 
LAIfBIRT. 
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of  York  had,  in  the  manner  thereunder  written.  Below 
there  was  a  clause  which  granted  to  the  Canons,  in  their 
houses  and  in  their  lands  (inter  alia),  freedom  from  toll  {a), 
and  all  the  same  customs  of  honor  and  liberty  which  the 
king  himself  had  in  bis  lands,  and  which  the  Archbishop 
held  from  the  king* 

The  charter  of  Hen.  S  contains  a  grant  to  the  Church  of 
York,  <'  that  the  Dean  and  Chapter,  and  all  the  Canons 
and  their  successors,  and  all  iheir  men  feorum  hammm 
tmiversi)  should  be  quit  of  toll  and  of  other  matters  (theo- 
lonio,  tallagio,  passagio,  pedagio,  lastagio,  stallagio,  hjda- 
gio,  wardagio,  8cc.)>  in  city  and  borough,  in  fairs  and  mar- 
kets, in  the  passage  of  bridges  and  ports  of  the  aea«  and 
in  all  places  throughout  the  whole  of  England,  Ireland  and 
Wales,  and  all  the  king's  lands  and  waters  (6). 

The  defendant  next  proved  certain  proceedings  in  quo 
warranto  before  the  justices  in  eyre  in  9  Edw.  3,  by  which 
the  Dean  and  Chapter  of  the  Church  of  St.  Peter,  York, 
were  summoned  to  answer  by  what  authority  they  claimed 
various  liberties  particularly  specified  therein.  The  Dean 
and  Chapter,  in  their  plea,  set  out  various  clauses  from  the 
charter  of  Hen.  t},  and  confirmations  thereof,  and  farther 
set  out  a  clause  in  a  charter  of  Edw.  ^»  which  they  bring 
into  court.  In  that  clause  the  king  recites  that  it  had  been 
asserted  and  pretended  that  the  libertiea  and  immunities 
(quietancise)  of  the  Church  of  York  did  not  extend  to  the 
freeholders  (c)  (liber^  tenentibus)  of  the  Dean  and  Chap* 
ter,  but  was  confined  to  their  villeins ;  and  he  therefore*  to 


(a)  Se^  Cowell  Iqterp.  Toll. 

(b)  In  dvitate  et  buqgo,  in  foris 
et  nandinis,  in  transitu  pontium  et 
maiis  partuuiUi  t:t  in  omnibus  &c. 

(r)  As  no  man  could  be  a  free- 
holder (liber^  tenens)  who  was  not 
a  A«eman  (liber  homo),  all  fl'ee^ 
holden  were  necessarily  freemen 
standing  in  the  relation  of  tenants, 
or  frt$  temmiii  but  as  a  freeman 
might,  even  at  a  veiy  early  period, 


hold  for  years,  or  even  at  will,  with- 
out having  a  freehold  in  the  property 
so  held,  it  was  not  cnie,  e  eoqvfrso, 
that  tiW/rce  temmU  (i.  e.  froeoen- 
tenants,  liberi  tenentes)  were  also 
frtekdden  (liberi  teaontes).  Bat 
at  the  time  when  an  occnpier  for 
years  or  at  will  was  not  regarded 
as  a  tenant^  the  distinction  would 
not  exist;  nor  since  that  peiiod 
has  it  always  been  attended  to. 
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remove  the  ambiguity  and  to  provide  for  the  security  ia 
that  behalf  of  the  Dean  and  Chapter,  and  their  men  and 
freeholders,  conceded  and  declared  that  the  aforesaid 
liberties  and  immunities  should  be  understood  as  well  for 
their  freeholders  as  for  their  other  men  (ceteris  hominibus 
suis)«  and  that  the  Dean  and  Chapter  should  for  ever  use 
and  enjoy  all  the  aforesaid  liberties  and  immunities,  as  well 
for  their  freeholders  as  for  the  rest  of  their  men.  This 
record,  after  reciting  a  confirmation  by  Edw,  3  of  the  afore- 
said liberties,  concludes  with  the  king's  writ  for  their 
allowance  (a). 

The  defendant  further  shewed  that  the  above  charters 
were  further  confirmed  by  two  charters  of  3  and  7  Ric.  2; 
and  it  is  admitted  for  the  purpose  of  this  cause  that  the 
right  to  the  tolls  was  in  the  crown,  jure  corona,  until  after 
the  date  of  this  last  charter. 

The  several  charters  above  mentioned  were  accepted  by 
the  Dean  and  Chapter,  who  have  constantly  exercised  the 
jurisdiction  {b)  granted  to  them  by  those  charters  vnthin  the 
liberty  of  St.  Peter  of  York,  and  they  have  been  accustomed 
for  many  years  back  to  grant  to  the  tenants  of  the  liberty 
what  are  called  charters  of  eiemption,  one  of  which  the 
defendant  had  at  the  time  when  the  tolls  were  demanded  of 
him.  It  recited  that  by  custom  and  by  charters^and  by 
acts  of  parliament,  the  Dean  and  Chapter  of  St.  Peter's. 
York,  and  the  men  and  tenants,  and  all  other  the  inhabit- 
ants within  the  liberty  of  the  Dean  and  Chapter,  had  and 
enjoyed  several  remarkable  privileges  and  immunities,  and 
were  acquitted  of  and  from  payment  of  all  and  all  manner 
of  tolls,  tonnage,  pontage,  murage,  pedage,  lastage,  and 
stallage  whatsoever,  in  all  iairs  and  markets  within  the 
realm  of  England,  Ireland,  and  Wales.  It  then  certified  that 
William  Lambert  (the  defendant)  of  Helparby,  common 
brewer,  was  an  inhabitant  within  the  liberty  of  the  said 


843 

1834. 
Loid 

MlDOLaTOH 

and  othen 

V. 

Lambset. 


(a)  See  the  fumn,  Mann.  Exch. 
Pract.y  Revenue  Braochi  348. 
(6)    The  special  case  set  out 


parts  of  the  charter  granting  juris- 
dictiont  hut  not  bearing  upon  the 
questtoQ  of  laoaimiiy^^osi  tM 
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1834.        Dean  and  Chapter,  and  was  to  have  and  enjoy  the  benefit 

f""^      of  all  franchises  and  privileges  witliin  the  said  charters  con- 

MiDDLETOF    tained  to  the  men  and  tenants  of  the  said  liberty  appertain* 

and  others     jgg^  ^qJ  ^^^  ^^  j^^  toll-free  in  all  places  in  England,  &c. 

Lambert.  The  defendant  has  resided  for  many  years  at  Helparby,  in 
the  county  of  York,  in  which  place  the  Dean  and  Chapter 
had  various  possessions  at  the  time  when  Domesday  Book 
was  compiled ;  as  appeared  by  that  document* 

Helparby  is  a  manor  within  the  liberty  of  St.  Peter,  and 
parcel  of  the  possessions  of  the  Dean  and  Chapter.  The 
inhabitants  of  Helparby  attend  at  the  quarter  sessions  held 
for  the  liberty  of  St.  Peter,  to  serve  on  juries  there.  The 
constable  attends  there.  The  surveyors  of  highways  for 
Helparby  are  appointed,  and  public-houses  licensed,  there. 
All  the  land  in  Helparby  is  copyhold  of  the  manor  (a).  The 
defendant  is  lessee,  for  twenty-one  years,  of  the  manor, 
under  the  Dean  and  Chapter.  He  has  resided  for  several 
years  in  his  own  house,  which  is  built  on  copyhold  land, 
parcel  of  the  manor,  and  he  occupies  140  acres  of  land,  his 
own  estate,  both  arable  and  pasture,  within,  and  copyhold 
of  inheritance  of,  the  said  manor.  He  has  also  carried  on 
very  considerable  business,  as  a  brewer,  on  the  premises  so 
occupied  by  him ;  and  during  such  his  occupation  two  of 
his  carts  laden  with  ale,  brewed  by  him  as  a  common  brewer 
for  saky  and  half  a  score  of  sheep,  being  a  part  of  his  form' 
ing  stocky  passed  over  the  bridge  at  Boroughbridge.  Toll 
was  demanded  as  usual,  but  the  defendant  refused  to  pay  it. 
The  sheep  were  in  charge  of  the  defendant's  servant,  going 
to  the  fair  at  Boroughbridge.  The  cart  and  horses  were 
also  driven  by  the  defendant's  servant;  and  by  his  orders 
one  of  the  carts  passed  over  the  bridge  on  a  day  which 
was  neither  a  fair  nor  a  market  day. 

The  question  for  the  Court  is,  whether  the  plaintiffs  are 
entitled  to  toll  in  respect  of  the  passage  of  the  two  carts 
laden  with  ale,  or  of  either  of  them,  or  of  the  sheep. 

(a)  There  is  of  course  freehold  ory,  as  otherwise  the  manor  wooid 
tenemental  land  within  the  t^i*     be  extinct.  5  ManQ.&Ry].  144((). 
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This  case  was   fully  argued  in   last  Trinity  term,   by         1884. 
Starkie  for  the  plaintiffs,  and  Coltman  for  the  defendant,      ^^^^ 

before  Denman,  C.  J.,  Taunton,  3.,  and  Patteson,  J.  Middleton 


The  Court  took  time  to  consider,  and  in  Easter  term 

Lord  Denman,  C.  J.,  delivered  the  judgment  of  the 
Court.  (After  stating  the  most  material  facts  of  the  case, 
his  lordship  proceeded  as  follows :) 

Looking  at  the  mere  words  of  these  documents,  without 
more,  the  defendant's  claim  to  exemption  would  seem  to 
be  distinctly  made  out.  King  Heniy  Sy  (in  whom  at  the 
time  the  right  to  this  toll  was^  and  who  was  therefore  com- 
petent to  discharge  it,)  grants  an  exemption  from  this  and 
all  other  toll  to  all  the  men  of  the  Dean  and  Chapter,  of 
whom  the  defendant  is  one.  Difficulties,  however,  and 
very  great  ones,  occur  in  the  consideration  of  this  subject. 
We  are  called  on  to  put  a  legal  construction  upon  charters 
of  great  antiquity,  upon  a  question  which,  in  modern  times, 
does  not  appear  to  have  been  discussed,  and  upon  which  the 
authorities  (most  of  them  of  very  remote  date)  are  not  con< 
sistcnt.  For  the  defendant  it  has  been  contended,  that  a 
grant  of  exemption  of  this  sort,  made  to  ecclesiastical  per- 
sons, could  only  enure  to  their  benefit  when  the  articles 
were  conveyed  for  the  necessary  sustenance  of  their  houses, 
or  the  cultivation  of  their  land,  and  not  for  the  purpose  of 
carrying  on  trade  or  merchandize.  It  also  has  been  endea- 
voured to  be  shewn,  that  these  men  of  the  Dean  and  Chapter 
must  be  privileged  to  the  same  limited  extent,  and  in  the 
same  manner,  as  tenants  in  ancient  demesne,  of  whom  Coke 
declares  (tf)  that  they  *^  shall  pay  no  toll,  because  at  the 
beginning,  by  their  tenure,  they  applied  themselves  to  the 
manurance  and  husbandry  of  the  king's  demesnes,  and 
therefore  for  those  lands  so  holden,  and  all  that  came  and 
arose  thereupon,  they  had  the  said  privilege  (&);  but  if  such 

(a)  2  Inst.  221.  3  Mann.  &  Ryl.  140,  230  n.,  240, 

(b)  As  to  these  tenants,  vide      24»,  250,  S36. 
VOL.  III.  3  M 


and  others 

V. 

Lambert, 


V, 

Lambert. 
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18S4.  a  tenant  be  a  common  merchant,  for  the  buying  and  selling 
^^^^^^^  of  wares  and  merchandizes  that  arise  not  upon  the  manur- 
MiDpLETON  ^^^^  ^^  husbandry  of  those  lands,  he  shall  not  have  the  pri* 
nnd  others  vilege  for  them^  because  they  are  out  of  the  reason  of  the 
privilege  of  ancient  demesne,  and  the  tenant  in  ancient 
demesne  ought  to  be  rather  a  husbandman  than  a  merchant, 
and  so  the  books  are  to  be  intended."  And  for  this  be 
gives  the  words  of  an  ancient  record  (a),  which  is  directly  in 
point.  To  the  same  effect  also  are  Bro.  Abr,  tit.  Toll, 
pi.  1  (ft);  9  Hen,  6,  25  (c);  Bac.  Abr.  tit.  Fairs  and  Mar- 
kets.  (D.)  (rf);  Vin.  Abr.  tit.  Toll,  (E.)(e);  and  Com.  Dig. 
tit.  Toll,  (G.).  On  the  other  hand,  Fitzherbert  (J)  is  of 
a  contrary  opinion,  and  says,  that  tenants  in  ancient  demesne 
shall  be  quit  of  toll  for  their  goods  and  chattels  which  they 
merchandize  with  others,  as  well  as  for  their  other  goods, 
for  the  writ  is  general,  pro  bonis  et  rebus  suis.  For  this 
doctrine  he  relies  on  the  Year  Book,  7  Hen.  4, 44(g).  Bat 
this  book,  it  is  clear,  he  misunderstood.  To  a  declaration 
in  that  case,  for  selling  beasts  at  a  market  and  fair  witboat 
paying  toll,  the  defendant  pleaded  that  he  was  a  tenant  in 
ancient  demesne,  and  that  all  those  have  been  free  to  bay 
and  sell  beasts  for  manuring  their  lands,  &c.  without  toll, 
time  out  of  mind,  and  that  he  bought  at  fairs,  and  some  be 
used  for  manuring  his  land,  and  some  he  put  to  pasture  to 
make  them  fat  and  more  fit  for  sale,  (pur  eux  faire  grass  & 
pluis  able  a  vendre,)  and  some  time  after  sold  tbem  at  a  fair. 
The  plaintiff  offered  to  aver  that  he  bought  the  beasts  to 
sell  them,  and  that  he  sold  them  ut  suprd.  The  defendant 
demurred,  and  the  opinion  of  the  Court  being  against  him 
(the  plaintiff,)  he  became  nonsuit.  Now  here,  there  was 
no  claim  by  the  defendant  to  be  quit  of  toll  for  all  mer* 
chaudize,  but  for  beasts  only  bought  and  sold  for  the  calti* 


(a)  H.  14  £.  1.  coram  rege,  rot. 
41,  Devon. 

(6)  Citing  9  H.  6,  fo.  25. 

(c)  By  all  the  justices,  T.  9  ff. 
6,  fo.  25,  pi.  20. 


(d)  5th  &  6th  ed.  vol.  iii.  IIS. 

(e)  so  Vin.  Abr.  299. 
(/)  Nature  Brevium,  228. 

Ig)  The  WednetbtaymmiDmUey 
ToU€a$e^  P.  7  H.  4,  fb.44y  pi.  11- 
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vation  of  his  lands ;  and  the  opinion  of  the  Court  only  was, 
that  the  circumstance  of  the  defendant's  selling  the  beast 
again,  after  he  had  fattened  them  on  his  land,  was  not  to  be 
deemed  merchandizing;  and  this  view  Lord  Hale,  in  his 
note  to  Fiizherberty  appears  to  have  taken,  for  he  adds^ 
''  So  that  it  seems  for  things  bought  for  their  sustenance  in 
manuring  their  lands  or  concerning  husbandry,  they  are  dis- 
charged,  and  not  for  merchandize,  and  the  merchandize  of 
them  is  different  from  other  merchandize"  (a). 

But  we  are  not  called  upon  in  this  instance  to  decide,  in 
this  conflict  of  authorities,  what  the  privileges  of  a  tenant 
in  ancient  demesne  may  be,  because  the  defendant  does  not 
claim  in  that  character.  The  privileges  of  a  tenant  in  an- 
cient demesne  rest  on  the  custom  of  the  realm, — the  claim 
of  the  present  defendant,  on  the  king's  express  grant  by 
charter;  and  if  the  words  of  the  grant  be  plain,  there  is  no 
CMTCasiou  to  resort  to  doubtful  analogy  for  explanation.  For 
the  same  reason  it  does  not  appear  to  us  to  be  necessary  to 
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J8d4. 


Lord 

MiDDLBTOV 

and  others 
LAMBear. 


(«)  This  statement  of  ^  The 
Wedaesbury  and  Dudley  Toll  case,' 
appears  to  be  taken  not  from  the 
Year  Book  at  large,  but  from  one 
of  the  numerous  inaccumte  notes 
in  the  English  editions  of  F.  N.  B. 
In  the  Book  at  large  the  replication 
runs  thus :  "  Nous  vous  diomus  que 
e$tei  comman  marchani,  et  uses  pur 
9chaiir  ei  vender  beotts  in  fayru 
ti  markets  avantdits ;  et  voiUomus 
averrer  que  vous  achatastes  les  boefs 
pur  eux  revender,  et  six  boefs  ven- 
dastes  alfayre  en  le  feast  d'Aseen- 
eion,  come  nous  apoomus  counta," 
"  We  say  that  you  are  a  common 
merchant,  and  are  accustomed  to 
buy  and  sell  beasts  in  fairs  and  mar- 
kets; and  we  aver  that  you  bought 
the  oxen  to  resell  them,  and  that 
you  sold  six  oxen  in  the  fair  at  the 
feast  of  Ascension,  as  we  have 
declared."   To  this  replication  the 

3 


defendant  demurred,  and  obtained 
judgment,  P.  7  H.  4,  fo.  44  b. 

Fitzherberl  appears  to  have  con- 
cluded that  the  circumstance  of  the 
defendant's  being  a  common  cattle 
dealer,  who  had  bought  these  very 
beasts  for  sale^  the  truth  of  which 
was  admitted  by  the  demurrer,  did 
not  derogate  from  the  privilege. 
And  see  Statham's  Abridgment, 
Toll,  pi.  3 ;  FitT.  Abr.  Toll,  pi.  9 ; 
Bro.  Abr.  Auncient  Demesne,  pi. 
li.  Custom,  pi.  IS,  Toll,  pi.  3. 

Tlie  translator,  in  the  notes  to 
Fitzherbert,  appears  to  have  been 
misled  by  mistaking  the  effect  of 
the  words  '<  come  nous  avomus 
counta.''  Referring  these  words 
to  the  whole  replication,  instead 
of  the  last  clause  of  it,  he  assumed 
that  the  replication  contained  no- 
thing which  had  not  been  pre- 
viously stated  in  the  declaration. 
M  2 
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1834. 
Lord 

MiDULETON 

and  ethers 

V. 

Laubeet. 


decide  what  privileges  ecclesiastical  persons  in  general  have 
with  respect  to  toll,  upon  which  judicial  opinions  have  not 
been  unanimous.  See  Com,  Dig.  tit.  Ecclesiastical  Per- 
sons/ (D.)  There  are  not  wanting  authorities  that  such 
a  grant  as  the  present  extends  only  to  buyings  and  sellings 
of  necessaries,  and  not  of  common  merchandize ;  2  RolL 
Abr.  202,  2  hnt.  221,  Rot.  Pari  8  Edw.  2,  n.  12,  as 
to  Panage(a).  It  should  seem,  however,  from  passages  in 
some  books,  that  the  grant  was  considered  to  be  general. 
Fin.  Abr.  Toll,  (E.)  48;  F.  N.  B.  227,  228;  in  which  last 
book  are  given  forms  of  writs  in  redress  of  lay  coiporaUoDs, 
to  which  charters  of  exemption  have  been  granted.  These 
writs  recite  the  privilege  to  be  without  qualification.  Now 
though  possibly  if  the  claim  here  were  made  by  one  of  the 
ecclesiastical  body  of  the  church  of  York,  there  might  be 
good  ground  to  contend  that  the  exemption  belongs  only 
to  them  for  their  ecclesiastical  goods,  or  for  manuring  their 
land,  or  for  personal  necessaries,  though  we  by  no  means 
say  it  would:  yet  here  the  claim  is  by  a  man  of  the  Dean 
and  Chapter,  who  not  bearing  the  clerical  character,  does 
not  seem  to  come  within  any  of  the  reasons  which  apply  to 
a  restriction  in  the  case  of  an  ecclesiastic,  to  whose  calling 
a  trading  in  merchandize  was  repugnant,  and  therefore  not  to 
be  encouraged  by  exemption  from  toll.  This  distinction 
would  certainly  be  liable  to  the  objection,  that  the  subject- 
matter  of  the  grant,  namely,  the  exemption,  would  differ 
according  as  the  party  claiming  was  a  member  of  the  body  or 
a  tenant, — would  be  larger  in  the  case  of  the  latter  than  in  that 
of  the  immediate  grantee.  But  as  the  words  of  the  charter 
of  TIeu,  5  are  clear  and  unambiguous,  and  the  exemption  b 
without  qualification,  (there  being  no  necessity  for  any  in  the 
case  of  a  copyhold  tenant,)  we  think  that  we  cannot  introdace 
any  from  the  uncertain  dicta  of  even  the  most  distinguished 


(a)  "De  hiis  que  providentur  pro 
sustentacoe  caiioni coram  et  lami- 
lie  sue,  panagium  non  soWatur. 
Set  si  ipi  vel  famuli  sui  lucrandi 
studio  mercaturas  excerccant,  soU 


vant  inde  panagiuin  proot  decei.** 
Royal  Anstrer  to  the  Dean  mad 
Chapter  of  JLimro/ii,  Rot.  Pari, 
vol.  i.  291. 
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text-writers  on  the  ancient  common  law.     It  must  conse- 
quently comprise  as  well  the  beer  manufactured  for  sale  as 
the  sheep.     The  verdict  must  be  entered  generally  for  the    Middleton 
defendant.  «*"^  °^^^^ 

Poslea  to  the  defendant.  Lambert. 


WOOLWAY  V.  ROWE. 

IRESPASS  quare  clausum  fregit.     Plea:    the   general  Declarations 
issue.     The  cause  was  tried  before  Bosanquet,  3.,  at  the  ^n^r  of  aiT 

last  assizes  for  the  county  of  Devon.     The  question  be-  estate  against 
t  •  II         I         1   •     'iv  1        •   I    /•  1  njsowninter- 

tween  the  parties  was,  whether  the  piaintiti  was  the  rightful  est,  are  ad  mis- 
owner  of  a  piece  of  land  adjoining  his  estate,  consisting  of  j'^*®  *"  ^V' 
*^  JO  o    ^     dencc  against 

about  100  acres,  and  called  Scorrell  Down,  or  whether  it  his  vendee, 

was,  as  the  defendant  contended,  part  of  the  waste  belong-  vendo^be***^ 

ing  to  the  lord  of  the  manor.     The  defendant  offered  to  alive, and  even 

give  in  evidence,  declarations  of  the  party  of  whom   the  t|,e  time  that 

plaintiff  had  purchased  the  estate,  made  by  him  whilst  he  ^}^  declara- 

.  .  .  .  tions  are  pro- 

was  m  possession  of  that  estate,  and  in  which  he  had  ad-  posed  to  be 

mitted  that  Scorrell  Down  was  part  of  the  waste  of  the  "^®*^* 

■      ^     ^  ^  In  trespass 

manor,  and  that  he  had  no  interest  in  it  beyond  a  right  of  quare  clausum 
common.     This  former  owner  was  in  Court  at  the  time  the  cbfminoJ^o^be 
defendant  offered   to   give  evidence   of  his   declarations,  owner  of  the 
Under  these  circumstances,  it  was  objected  that  the  decia-  may  be  a  wit- 
rations  were  not  admissible,   but  the  learned  judsce  over-  ntissiodis- 

•^      ®  prove  the 

ruled  the  objection  and  received  the  evidence,  subject  Iiow-  plaintiff's  title. 

ever  to  a  motion  to  this  Court.     The  lord  of  the  manor,      ,^]^bu"a-  ^^ 

who  claimed  to  be  the  owner  of  the  whole  common,  was  tinns  of  a 

then  called.     It  was  objected,  on  the  part  of  the  plaintiff,  wiJ'hin'living 

that  he  was  an  incompetent  witness.     The  learned  judge  memory,  is 
,  ,       ,  -i.    1      .      .  .  111.-        admissible  in 

thought  that  even  if  the  lord  were  interested,  the  objection  evidence  upon 

was  cured  by  the  recent  statute  (n) ;  and  he  therefore  ad-  *  q"csiion  of 

mitted  him  to  give  evidence.     The  lord  then  proved,  that  althout;h  nei- 

„,  „  ther  the  party 

(a)  3  &  4  Wdl.  4,  c.  4?,  s.  26.  nsainst  whom 

they  are  offer- 
ed, nor  any  person  in  privily  with  him,  was  present  at  the  perambtilnlion. 
But  such  evidence  is  entitled  to  very  little  weight. 
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about  sixteen  years  ago^  shortly  after  he  had  purchased  the 
manor,  he  placed  a  notice  on  the  church  door,  stating  that 
he  intended  to  perambulate  the  estate  which  he  had  pur- 
chased,  (and  which  included  the  common  of  which  the  locus 
in  quo  was  said  to  form  a  part);  that  he  did  make  a  peram- 
bulation accordingly^  and  included  within  the  boundaries 
the  close  in  question.  It  did  not  appear  that  any  person 
connected  with  the  Scorrell  (the  plaintiflf's)  estate  was  pre- 
sent. It  was  objected  that  this  evidence  was  inadmissible, 
but  the  learned  judge  received  it.  The  jury  found  for  the 
defendant,  and  in  last  Easter  term 


Follett  moved  for  a  new  trial,  on  the  ground  of  the 
reception  of  improper  evidence.  The  declarations  of  a 
former  owner,  though  made  against  his  interest,  are  not 
admissible  in  evidence  against  a  party  who  purchases  from 
him,  where  he  himself  is  alive  and  capable  of  being  exa- 
mined on  oath.  They  may  be  receivable  after  his  death, 
or  they  may  be  received  even  in  his  lifetime,  provided  there 
be  identity  of  interest  between  the  person  who  made  the 
declarations  and  the  party  against  whom  they  are  so  offered, 
that  is,  identity  at  the  time  of  offering  the  evidence^  for  iden- 
tity of  interest  at  some  former  period  is  not  sufficient.  In 
Barough  v.  White  {a),  which  was  an  action  by  an  indorsee 
against  the  maker  of  a  promissory  note,  a  question  arose 
whether  declarations  mqde  by  Arnett,  the  payee,  that  he 
had  given  no  consideration  for  the  note,  were  admissible  as 
against  the  indorsee,  and  Banks  v.  Colwell(b)  was  cited. 
Abbott,  C.  J.,  rejected  the  evidence,  and  the  Court  after* 
wards  supported  his  decision.  Holroyd,  J.,  upon  the  mo- 
tion for  a  new  trial,  said,  ''  I  am  of  opinion  that  the  decia* 
rations  were  properly  rejected.  They  could  only  be  re- 
ceived as  declarations  against  the  interest  of  the  party 
making  them.  But  then  the  general  rule  is,  that  the  party, 
if  living,  must  be  called;  Arnett  was  still  living  at  the  time 


(fl)  6  Dowl.  &  Ryl.  379;  4  Barn. 
&  Cressw.  S25. 


{b)  Cited  in   Bromn  v.  Davisy 
3  T.  R.  80. 
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of  the  trial."  Litiledate,  J.  also  said,  **  It  is  a  general  rule^  1834. 
that  where  a  person  is  living,  and  can  be  called  as  a  witness, 
his  declarations,  made  at  another  time,  cannot  be  received 
in  evidence." — *'  To  this  there  are  some  exceptions ;  for 
instance,  where  the  party  making  the  declarations  can  be 
identified  with  him  against  whom  they  are  offered.  That 
was  not  done  in  the  present  case."  It  is  believed  that  there 
is  no  case  to  be  found  in  which  evidence  of  this  sort  has 
been  received.  [Parke,  J.  You  cannot  cut  down  the  title 
of  the  holder  of  a  negotiable  instrument  by  evidence  of  the 
declarations  of  a  former  holder,  because  he  may  have  a 
better  title  than  such  former  holder,  by  having  given  a  bon& 
fide  consideration  for  it.  I  must  say  that  in  this  case  I 
should  not  have  had  any  hesitation  in  receiving  the  evidence. 
I  always  thought  that  it  was  a  general  rule  that  the  decla* 
rations  of  parties  who  are  priiy  in  estate  are  admissible.] 
That  rule  is  certainly  true,  where  the  party  is  dead;  but  it 
is  apprehended,  that  when  he  is  alive  he  must  be  called, 
unless  he  be  identified  in  interest  at  the  time.  In  Spargo 
v.  Brown  {a),  which  was  trover  brought  to  recover  the 
value  of  goods  distreined,  on  the  ground  that  the  defendant 
was  not  the  plaintiff's  landlord,  the  plaintiff  proved  that  he 
had  paid  rent  to  another  person.  The  defendant  tendered 
in  evidence  accounts  rendered  to  him  by  that  person,  to 
shew  that  he  had  accounted  for  the  very  rents  received  from 
the  plaintiff.  It  was  held  that  the  accounts  were  not  ad- 
missible, the  person  who  had  rendered  them  being  still 
alive,  and  capable  of  being  a  witness,  and  not  identified 
with  the  defendant  in  interest.  Bayley,  J.,  there  said^ 
"  The  general  rule  is,  that  every  material  fact  must  be 
proved  by  testimony  on  oath.  There  is  an  exception  to 
this  rule,  viz.  that  the  declarations  of  a  party  to  the  record, 
or  of  one  identified  in  interest  with  him,  are,  as  against 
such  party,  admissible  in  evidence."  The  observations  of 
Littledale,  J.  are  to  the  same  effect.  The  two  exceptions 
there  put  are  in  effect  much  the  same.  .  The  one  is  of  a 

(a)  4  Mann.  &  Ryl.  688;  9  Barn.  &  Cressw.  935. 
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party  to  the  record^  and  the  other  is  of  a  party  (as  a  trustee, 
for  instance,)  \i'ho  is  so  identified  in  interest  with  him,  as 
to  be  substantially  a  party  to  the  suit.  Declarations  of 
former  owners  of  an  estate,  are  not  admissible  against  a 
present  owner,  where  they  are  capable  of  being  called  to 
give  evidence.  [_Parke,  J.  Declarations  of  a  bankrupt  are 
admitted  to  prove  the  petitioning  creditor's  debt,  without 
shewing  that  they  accompanied  any  act,  and  without  refe- 
rence to  his  being  alive  or  dead  (a)J]  The  bankrupt  is  there 
identical  with  the  assignees.  There  is  no  instance  men- 
tioned in  the  text  books  of  such  evidence  as  that  which 
was  admitted  here  being  held  receivable.  [Paiteson,  J. 
I  remember  an  attempt  being  made  on  circuit,  to  put  in 
the  declarations  of  a  very  old  person,  still  living,  as  evidence 
of'  reputation,  and  the  evidence  was  rejected,  but  upon  a 
principle  which  does  not  at  all  apply  here.] 

Lord  Denman,  C.  J. — We  will  take  time  to  consider 
this  question. 

Follett.  There  are  other  grounds  for  a  new  trial.  The 
lord  of  the  manor  was  improperly  admitted  to  give  evidence, 
and  the  evidence  which  he  gave  was  improperly  received. 
He  was  an  interested  witness.  [Parke,  J.  How  can  you 
say  that  he  is  interested  in*tfie  event  of  the  snit?  1  see  no 
objection  to  his  being  admitted.]  Evidence  of  a  perambu- 
lation made  by  a  party  in  the  absence  of  those  against 
whose  interest  such  evidence  is  offered,  cannot  be  admitted. 
[Parke,  J.  It  was  an  act  of  ownership,  done  as  a  claim  to 
the  property.  Littkdale,  J.  To  which  the  jury  would  pay 
very  little  attention.  Patteson,  J.  It  seems  to  me  to  be 
evidence,  though  of  little  weight.]  It  was  mere  evidence 
of  reputation. 

Lord  Denman,  C.  J. — We  will  see  my  brother  Bosaw 
quet  upon  the  case. 

Cur.  adv.  vuli. 

(a)  And  5ce  Smaltcombe  v.  Bruges,  Macleland,  45;  more  fully  and 
accurately  reported,  13  Price,  13(5. 
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A  few  days  subsequeuUy,  the  opinion. of  the  Court  was 
delivered  by 

Lord  Dbnman,  C.  J.— Upon  the  first  point, — as  to  the 
admissibility  of  the  declarations  of  the  former  owner,  we 
are  of  opinion  that  they  were  admissible,  on  the  ground  of 
an  identity  of  interest.  The  circumstance  of  such  former 
owner  being  still  alive,  does  not,  in  our  opinion,  affect  the 
admissibility  of  his  former  declarations,  made  against  his 
interest  at  the  time. 

There  was  another  objection — that  proof  was  given  of 
perambulations  made  in  the  absence  of  the  party  whose 
interest-is  sought  to  be  affected  by  it.  We  are  of  opinion 
that  this  evidence,  though  of  very  little  weight,  was  proper 
evidence  to  go  to  the  jury.  Therefore  there  must  be  no 
rule  on  either  point. 

Rule  refused. 
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Wilkinson  v.  Byers. 

Assumpsit.  The  declaration  stated  that  an  action 
had  been  commenced  in  the  Palace  Court  against  fViikinson, 
by  one  Rimmer,  in  the  name  of  Byers,  and  as  his  attorney, 
to  recover  a  certain  sum  of  money,  to  wit,  13/.  10^.,  alleged 
to  be  due  from  Wilkinson  to  Byers ;  and  that  in  considera- 
tion that  Wilkinson  would  pay  Byers  the  said  sum  of 
13/.  lOs.,  Byers  promised  Wilkinson  to  settle  with  Rimmer 
for  the  costs  of  the  suit  and  to  indemnify  Wilkinson.  Aver- 
ment, that  Wilkinson  had  paid,  and  Byers  had  accepted  the 
said  sum  of  13/.  \Qs.,  but  that  Byers  did  not  settle  with 
Rimmer;  that  Rimmer  consequently  proceeded  with  the 
action,  and  obtained  judgment  against  Wilkinson,  who  was 
obliged  to  pay  7/.  165.  for  costs  of  the  action;  but  that 
Byers,  though  he  had  had  notice,  had  refused  to  indemnify 

although  the  amount  of  the  debt  be  certain  and  admitted,  and  the  sam 
the  amount  of  the  debt. 


After  action 
brouglit  to  re-» 
cover  a  debt 
unascertained 
in  amount,  the 
immediate 
payment  by 
the  defendant 
of  a  specified 
sum,  although 
he  does  not 
deny  that  sum 
to  be  the 
amount  due, 
is  a  good  con- 
sideration for 
a  promise)  on 
the  part  of  the 
plaintiff,  to 
forego  bis 

COStSi 

So  (per  Ii7- 
tledale,  J.)» 
paid  be  exactly 
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WtlkiniQu.    Plea :  the  general  issue.     At  the  trial  before 
Patteson,  J.,  at  the  Middlesex  sittbgs  after  Trinity  term, 
1833,  it  appeared  that  the  origmal  action  had  been  for  work 
and  labour,  goods  sold,  &c. ;  that  at  a  time  when  the  costo 
amounted  to  1/.45.  only,  a  conversation  took  place  between 
Wilkinsm  and  Byen,  in  which,  as  the  witness  stated,  WU- 
kimon  complained  of  the  conduct  of  Bi^r$  as  unjustifiable, 
in  having  commenced  an  action  without  having  previoualj 
applied  for  payment;  upon  which  Byers  said  that  be  had 
not  authoriied  his  attorney  to  do  more  than  write  a  letter 
requiring  payment  of  the  turn  in  dispute,  and  expressed  his 
regret  that  the  attorney  should  have  acted  as  he  did.     Wil^ 
kimson  then  offered  to  pay  Byers  the  balance  due  to  him, 
and  proposed  that  Byers  should   himself  settle  with  the 
attorney,  to  which  the  latter  agreed.     The  sum  of  \3L  10s. 
was  paid  by  Wilkinson  to  Byers,  and  a  receipt  given  by 
Byers  *'  for  13/.  IO9.,  balance  of  account  to   this  day." 
Byers  refused  to  pay  the  attorney  the  costs  then  incurred, 
on  the  ground  that  he  had  not  given  him  instructions  to  act 
as  he  had  done;  and  the  attorney,  in  consequence,  continued 
the  action  until  he  obtained  final  judgment,  under  which 
Wilkinson  was  compelled  to  pay  the  costs  to  the  amount  of 
71'  l6s.    These  costs  Byers  had  refused  to  repay.     F.  Kelly 
applied  for  a  nonsuit,  on  the  ground  that  there  had  been  no 
consideration  for  the  promise ;  but  the  learned  judge  refused 
to  nonsuit,  and  the  case  went  to  the  jury,  who  found  for  the 
plaintiff.     Leave  was  given  to  move  for  a  nonsuit^  and  F. 
Kelly,  in  the  following  term,  obtained  a  rule  accordingly; 
against  which,  in  Easter  term. 

Sir  James  Scarlett  and  Piatt  shewed  cause.  The  objec* 
tion  resolves  itself  into  a  question  upon  the  record ;  and 
upon  the  record  it  id  clear  that  a  good  consideration  ap- 
pears, for  there  the  sum  of  13/.  10s.  is  not  treated  as  a  sura 
actually  due,  but  only  alleged  to  be  due.  [F.  Kelly,  The 
evidence  shewed  that  it  was  a  real  debt.]  It  does  not  ap* 
pear  that  the  debtors  due  beyond  dispute f  but  supposing 
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that  it  was  so^  what  is  more  common  than  a  compromise  by 
which  the  defendant  agrees  to  pay  the  debt^  and  the  plaintiff 
agrees  to  call  for  no  costs  ?  How  can  it  be  said  that  this 
contract  is  void  for  want  of  consideration,  when  it  is  a  con- 
tract of  a  description  which  the  Court  enforces  every  day. 
There  is  in  fact  good  consideration  for  such  a  promise* 
though  the  whole  demand  be  really  due ; — delay  is  avoided ; 
extra  costs  are  avoided ;  chances,  as  by  the  death  of  either 
one  party  or  the  other,  are  avoided.  Immediate  payment  is 
a  good  consideration  for  a  promise^  on  the  part  of  a  plain- 
tiff, to  pay  his  own  attorney.  This  is  not  like  the  case  of  a 
creditor's  saying — "  You  owe  me  12/. — 1  will  take  1 1/.  in 
satisfaction  of  it.^  When  a  man  embarks  in  an  action^  he  is 
to  some  extent  in  the  power  of  the  defendant,  who  may,  at 
all  events,  put  off  the  payment  until  final  judgment  is  ob« 
tained  ;  and  therefore  the  taking  a  smaller  in  satisfaction  of 
a  greater  sum,  before  final  judgment,  is  like  the  taking  by  a 
creditor  of  his  debt  minus  the  discount,  in  the  case  of  a  sale 
upon  credit.  There  is  no  difference  between  such  a  pro- 
mise and  that  which  was  given  in  this  case.  If  there  be 
any  benefit  gained  by  the  immediate  payment^  that  is  suffi-^ 
cient.    The  Court  will  not  inquire  into  the  adequacy  of  it. 
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F.  Kelly,  contrd.  There  was  no  compromise  between 
these  parties,  as  the  argument  on  the  other  side  supposes^ 
There  was  a  mere  payment  of  a  debt  acknowledged  by  the 
defendant  to  be  due.  It  is  said  that  it  does  not  appear 
that  the  IS/.  10s.  was  due,  yet  in  the  conversation  which  was 
proved^  it  was  not  at  all  disputed  that  there  Was  a  balance 
of  13/.  lOi.  due.  But  then  it  is  said,  that  the  payment  by 
the  defendant  before  final  judgment  was  a  benefit,  which 
might  be  a  good  consideration  for  a  promise  to  pay  costs. 
The  question  is  not,  as  that  argument  assumes^  wbeiher 
the  debt  can  physically  be  taken  from  the  debtor  without 
delay,  but  whether  it  is,  in  contemplation  of  law,  presently 
due.    In  Selwyn's  Nisi  Prius  {a)  it  is  said,  '^  The  mere 

{a)  7th  edit.  47,  8th  edit.  48. 
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performance  of  an  act  which  the  party  was  by  law  bound 
to  perform^  is  not  a  sufficient  consideration ;"  and  Harris 
V.  Walson  {a),  there  cited,  fully  supports  the  proposition. 
ILiltledale,  J.  In  Reynolds  v,  Pinhowe{b)  the  declaration 
stated,  that  '^  whereas  the  defendant  had  recovered  Jict 
pounds  against  the  plaintiff,  in  consideration  of  four 
pounds  given  him  by  the  plaintiff,  the  defendant  assumed 
to  acknowledge  satisfaction  of  that  judgment  before  such 
a  dayi  and  that  he  had  not  done ;  and  it  was  thereupon  de- 
murred ;  for  it  was  moved  that  there  was  not  any  consider- 
ation, for  it  is  no  more  than  to  give  him  part  of  the  money 
which  he  owed  him,  which  is  not  any  consideration.  But 
all  the  Court  held  it  to  be  well  enough ;  for  it  is  a  benefit 
unto  him  to  have  it  without  suit  or  charge ;  and  it  may  be 
there  was  error  in  the  record,  so  as  the  party  might  have 
avoided  it.]  Undoubtedly,  where  there  is  a  possibility  of 
there  being  an  error  on  the  record,  or  where  there  is  any 
doubt  as  to  the  sum  being  the  debt  due,  there  is  good  con- 
sideration to  support  a  promise.  Here,  there  is  no  doubt, 
because  at  the  time  of  paying  the  amount  the  party  ac- 
knowledges it  to  be  the  debt  due.  [Parke,  J.  You  do  not 
make  out  that  be/ore  action  brought  Byers  had  a  specific 
claim  upon  Wilkimon  for  the  sum  of  13/.  lOs.  Your  decla- 
ration only  shews  that  Wilkinson  paid  the  amount  for  which 
the  action  had  been  brought.  It  is  consistent  with  the 
declaration  that  the  action  in  the  Palace  Court  was  for  un- 
liquidated damages.  Suppose  the  action  had  been  for  an 
unascertained  sum  on  the  quantum  meruit,  (which  is  very 
probable^  as  the  action  was  for  work  and  labour,)  and  the 


(a)  Peake's  N.  P.  C.  72. 

(6)  In  K.  B.,  Cro.  £liz.  429; 
5.  C.  per  nomen  Rej^nolds  v.  Put' 
ehooje,  Sir  F.  Moore,  412,  where 
the  ground  of  the  judgment  is 
staled  to  be — "  quia  speedy  pay- 
ment excusech  travail  and  expense 
of  suit."  S.C.I  Roll.  Abr.  28, 
(translated  in  lVin.Abr.31G,pl.54), 


Bu(  a  similar  judgment,  giTeo  ia 
this  Court,  in  a  case  of  Diion.  v. 
Adams,  in  the  following  year,  was 
reversed,  per  totam  Curiam,  in  the 
Exchequer  Chamber ;  videDittron 
{Duon)  V.  Adamt,  Cro.  Eliz.  538 ; 
Adam%  v.  Dixon,  Sir  F.  Moore,  710; 
Dixon  V.  Adams,  Goldsb.  166;  1 
Vin.  Abr.  316,  pi.  55. 
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defendant  had  paid  the  amount  stated  in  the  count  on  con-*        18S4. 
dition  that  the  plaintiff  would  pay  his  costs, — would  there 
not  be  good  consideration  for  a  promise  to  pay  such  costs  ? 
You  may  always  take  less  in  satisfaction  of  a  greater  sum, 
except  where  the  debt  is  reduced  to  an  absolute  certainty/.'] 
If  the  party  admits  the  amount  due,  there  can  be  no  ques- 
tion on  the  quantum  meruit,  for  in  contemplation  of  law 
the  amount  proved  under  the  quantum  meruit  was  specifi- 
cally due  before  action  brought.     [Patteson,  3.  It  is  neces- 
sary that  at  the  time  when  the  action  was  brought  there 
should  be  no  possibility  of  dispute  as  to  the  amount;  there 
should  have  been  a  sum  certain  upon  a  specific  agreement. 
This  sum  is  given  in  full  satisfaction  of  debt  and  costs.     I 
agree  that  the  payment  of  a  less  sum  for  a  larger  sum,  the 
amount  of  which  is  ascertained,  is  not  satisfaction.     Lord 
Mansfield,  indeed,  did  not  admit  that,  but  it  is  generally 
thought  to  be  the  law  (a).]     If  the  plaintiff  had  said—"  If 
you  will  pay  me  what  you  owe  me,  I  will  pay  my  own  costs,*' 
that  agreement  would  have  been  bad.     Looking  at  the 
declaration  and  evidence  together,  that  appears  to  have 
been  precisely  the  nature  of  this  agreement,  for  the  sum 
paid  is  admitted  to  be  the  sum  due.     [Parke,  J.  You  must 
have  a  certainty  before  action  brought.]      It  was  paid  as 
the  sum  originally  due. 
The  verdict  ought,  at  all  events,  to  be  reduced  to  1/.  4s. 

LiTTLEDALB,  J. — In  giving  my  opinion,  I  would  rather 
put  this  as  a  sum  of  money  actually  due ;  and  taking  it 
even  in  that  way,  I  say  that  the  plaintiff  is  entitled  to  reco- 
ver. I  referred  in  the  course  of  the  argument  to  Reynolds 
V.  Pinhowe,  which  is  a  direct  authority  to  shew  that  the 
plaintiff  is  entitled  to  recover.  There  is  also  the  case  of 
Dixon  V.  Adams, — also  in  Cro,  EL  {b), — which,  as  far  as  it 
goes,  is  in  favour  of  the  defendant.    The  nature  of  the 

(a)  Vide  Fiich  v.  Sutton,  5  East,      P.  Digest,  2d  ed.  169,  pi.  IQ,  n. 
230,  1  Smith,  415;  Steinman  v.  (6)  Cro.  EHz.  538 ;  as  to  which, 

Magnut,  1 1  East,  390;  Maon.  N.      see  ante,  856. 
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1884.       prooiUe  in  that  case  makes  it  distiDguishable  from  the  pre- 
^'-^^^^      «ent$  for  that  was  a  promise  to  do  a  collateral  thiDg,  and 
«,  there  was  no  consideration  for  iuch  a  promise.     Here,  the 

Btms.  promise  amounts  to  this ; — '*  You  have  sued  me  for  a  sum 
which  I  know  to  be  due,  but  you  will  have  some  diflSculty 
in  recovering  it;  I  will*  in  consideration  that  you  wiU 
forego  your  costs,  pay  the  debt  now;"  and  the  other  says — 
'*  In  consideration  of  your  paying  the  debt  note,  I  wilt 
indemnify  you  against  the  payment  of  my  costs,**  If  the 
present  defendant  once  agreed  to  forego  his  costs,  he  could 
not  go  on  with  the  action,  which  could  only  be  proceeded 
with  for  the  purpose  of  obtaining  costs  which  he  bad  agreed 
to  forego.  The  agreement  on  the  part  of  the  plaintiff  was 
only  to  stand  where  he  was.  I  think  that  the  Court  would, 
after  an  agreement  of  this  sort  had  been  entered  into,  put  an 
end  to  the  proceedings  in  the  action;  for  to  attempt  to  carry 
them  on  would  be  a  breach  of  good  faith.  The  rule  ought 
therefor^  to  be  discharged. 

PabkEi  J. — I  also  am  of  opinion  that  this  rule  must  be 
discharged.  I  do  not  think  it  necessary  to  put  my  judg- 
ment upon  the  ground  upon  which  my  brother  Littiedak 
has  decided,  though  I  by  no  means  say  that  I  disagree  with 
what  he  has  said.  I  put  it  upon  the  short  ground  men- 
tioned by  me  in  the  course  of  the  argument; --that  this  was 
a  payment  of  sl  specific  sum  in  satisfaction  of  an  unliquidated 
demand ;  and  this  is  a  good  consideration  for  a  promise  to 
pay  costs.  Primft  facie,  the  action  was  for  an  unctrtmm 
demand  ;  and  I  think  the  party  failed  to  shew  by  evidence 
that  it  was  for  a  certain  amount.  It  does  not  happen  in 
one  •  case  out  of  a  bundred^ndeed  scarcely  ever — that 
there  is  demand  for  a  specific  sum  for  teork  and  labour; 
and  very  often  the  extent  of  a  demand  for  goods  sold  is  not 
precisely  ascertained.  The  plaintiff's  demand  must  be 
specific,  before  action  brought^  in  order  to  make  the  pay- 
ment of  the  amount  claimed  a  bad  consideration  for  a 
promise. 
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Patteson,  J. — I  also  am  of  opinion  that  this  rule  must 
be  discharged*  The  objection  could  only  be  taken  in  arrest 
of  judgmenti  or  upon  motion  for  a  nonsuit.  Now,  upon 
the  supposition  that  the  motion  was  in  arrest  of  judgment, 
I  think  that  the  defendant  would  be  out  of  court ;  because 
the  declaration  says  that  the  former  action  was  brought  for 
a  certain  sum  of  money,  to  wit,  13/.  10s.,  alleged  to  be  due. 
But  then  it  is  said,  that  in  point  ot  fact  the  sum  was  cet'- 
lain ;  that  therefore  the  payment  of  it  could  form  no  con- 
sideration for  a  promise,  and  that  therefore  the  defendant 
is  entitled  to  a  nonsuit.  Mr,  Kelly  says  that  the  witness 
stated  that  Wilkinson  admitted  13/.  JO5.  to  be  the  baknce 
due;  but  the  same  witness  proved  that  Byers  had  said  that 
he  had  not  instructed  his  attorney  to  sue,  but  had  told  him 
to  write  a  letter  requiring  payment  of  the  sum  in  dispute. 
It  does  not  seem  to  me  to  have  been  clear  that  13/.  105. 
was  a  settled  or  admitted  amount,  and  therefore  I  think 
there  cannot  be  a  nonsuit.  I  do  not  say  that  I  differ  from 
my  brother  Littledale  as  to  what  the  law  would  be  if  the 
amount  were  actually  certain,  but  it  does  not  seem  to  me 
to  be  necessary  to  go  so  far.  I  do  not  know  what  my 
opinion  would  be,  but  I  will  not  say  that  I  differ. 

Then,  Mr.  Kelly  says  that  the  plaintiff  ought  only  to 
recover  I/.  4s.;  but  it  is  through  his  own  act  that  greater 
costs  are  incurred,  for  by  refusing  to  pay  that  sum  to  the 
attorney,  the  attorney  was  obliged  to  go  on  with  the  action 
in  order  to  get  his  costs. 

Rule  discharged  (a). 


ieS4. 


Wilkinson 

V. 

Btirs. 


(a)  Oreenlerf  v.  Barker^  Cro. 
Elia.  198,  1  Leon.  «8B;  Anon.  1 
Roll.  Abr.  98,  p).  5S»  (translated 
in  1  Vin.  Abr.  315,  pi.  53).  And 
SM  Bagg  ▼.  Slade^  S  BnUtr.  109, 
1  Roll.  Rep.  354,  1  Roll.  Abr.  90, 
pi.  15,  (translated  in  1  Vin.  Abr. 


805,  pi.  15,)  1  Jenk.  894,  pi.  97; 
LongrUige  v.  Dorvilk,  5  Bam.  4c 
Aid.  117,  9  Mann,  h  Ryl.'489,  n.; 
3VaMf«0  V.  Afsrei,  T.  Raym.  89; 

Trtnerv. ,  1  Sid.  57  ;  Dravu 

V.  Meets,  1  Kebie,  163. 
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1834. 

Id  the  matter  of  Arbitration  between  Lee  and 
Hemingway. 

Where,  in  ar-  BY  articles  of  agreement  under  seal,  entered  into  for  the 
raent  for^iSir"  P"'"PO'®  ^f  settling  certain  differences  between  the  parties, 
tale  of  land  by  it  was  covenanted  that  Hemingway  should  purchase  certain 
stipulated  that  lands  and  shares  in  mines  belonging  to  Lee,  at  a  price  to 

the  price  shall  |,g  determined  by  A*  and  B.,  who  were  to  make  their  award 
be  fixed  by  an  ,    ^  .       .  _  ,  , 

arbitrator,  and  before   a  certam  tnne ;   Lee  covenanted  to   make  out  a 

bT^a^aruie  P^*"*^^^^  abstract  of  title  at  his  expense,  and  to  execute  a 

of  Court,  the    conveyance  upon  payment  of  the  price  fixed  by  the  award. 

published  and   The  agreement  was  made  a  rule  of  court.     A.  and  B.  in 

the  agreement  respect  of  one  portion  of  the  property  awarded  14,000/., 

made  a  rule  #•  i  /      mi 

of  Court,  il.     and   m  respect  of  another,  200/.    The  money  was  de- 

cannot  have  manded  by  Lee,  and  a  conveyance  tendered  by  him  to 
an  attachment  "^  ^       ,  - 

against  B.  for  Hemingway,  but  the  latter  refused  to  pay  the  price  as* 

SfarjrTr    3e8.ed  by  the  arbitrator,. 

awarded. 

remedy  "ii^  by       ^'  ^'  Richards  now  moved  for  a  rule  nisi  for  an  attach- 

action  on  the  ment  against  Hemingway.  The  agreement  is  a  contract  to 
articles. 

purchase,  and  the  arbitrators  are  only  to  assess  the  amoimt 

to  be  paid  ;  but  it  is  submitted  that  it  is  a  case  in  which 

the  court  will  grant  an  attachment.    [Littledak,  J.  This 

agreement  is  hardly  within  the  statute  of  William(a),    That 

which  is  said  about  the  price  is  not  the  primary  part  of  the 

agreement,  as  the  statute  contemplates  (6).     You  cannot 

(a)  8  &  9  Will.  S,  c.  15.  pressly  confined  to  controversies, 

(()  The  statute  authorizes  **  all  suits  or  quarrels  existing  at  the  time 

merchants,  traders  and  others,  de-  of  the  submission,  and  then  the 

kiriug  to  end  any  controversy,  suit,  proper  subject  of  a  personal  action 

or  quarrel,  for  zMch  there  it  no  or  suit  in  equity ;  whereas  at  the 

other  remedy  but  bjf  persotuU  ae-  timeof  the  submission  in  the  prin- 

/ionorstttl  tae^ttt^,  by  arbitration  cipal  case,  althoq^b  some  differ- 

to  agree,  that  their  submission  of  ences  had   existed   between   the 

their  suit  to  the  award  or  umpirage  parties,  the  matter  submitted  was 

of  any  person  or  persons,  shall  one  respecting  which  there  was 

be  made  a  rule   of  any  of  his  no  question  between  the  parties, 

mBJesty*3  courts  of  record,"  &c.  except  that  raised  by  the  suboits- 

The  aothoiity  here  given  is  ex-  sion  itself. 
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have  the  attachment,  but  you  can  bring  your  action  (a) ;        1834. 
8o  that  you  are  not  without  remedy.     Parke,  J.   Even      "^^ 
supposing  that  we  had  the  power,  this  is  not  a  case  in      Lee  and 
which  it  would  he^t  to  issue  an  attachment.]  Hemingway. 

Per  Curiam.  Rule  refused. 

(a)  Namely,  an  action  of  covenant,  on  the  articles  of  agreement. 


Mabston  t?.  DowNES  and  Wife,  Executrix  of  John 
Vaughan,  deceased. 

Assumpsit  upon  a  simple  contract  debt  of  the  in-  Uoon  plene 

,4,  ,  ,     .   .  •         T>      1-       •  1  administravit 

testate.     I'lea :  plene  admmistravit.     ueplication :  that  at  pleaded  by  an 

the  time  of  the  commencement  of  the  suit  (and  since  that  c*<^c"^"»  ^^ 

her  husband 
time  J  {a)  the  executrix  had  divers  goods  &c.,  wherewith  &c.  (joined  for 

At  the  trial  at  the  last  assizes  at  Shrewsbury  before  |jJ^coT"etent^^ 

Patteson,  3.,  the  plaintiff  proved  that  assets  to  a  certain  to  the  plaintiff 

amount  had  come  into  the  hands  of  the  executrix,  and  the  ^^j^^g    all4ed 

defendants  proved  payment  of  bond  debts  to  the  amount  of  ^*^.  !*Y*  ^^" 

those  assets.     The  plainUff  then  called  as  a  witness  A.,  an  executrix  out 

attorney,  who  had  been  served  with  a  subpoena  duces  tecum,  ®^  ^^  Mtets, 

were  in  lacc 

and  required  him  to  produce  two  deeds, — the  one  a  convey-  paid  by  the 

ance  by  the  testator  to  the  husband-defendant  Downes,  on  ^f  *the  pro"^ 

trust  to  raise  money  for  the  payment  of  debts, — and  the  ceeds  of  land 

other  a  mortgage  executed  by  Downes,  as  such  trustee,  to  a  him  by  the 

client  of  A.,  for  a  considerable  sum  of  money.     J.  refused  testator  for 

the  payment  of 
to  produce  the  deeds,   but  was  required  by  the  learned  debts. 

judge  to  give  parol  evidence  of  the   contents  of  them,  J^^  action 

although  it  was  objected  that  such  evidence  was  inadmis-  R,  B.  cannot 

sible.     IJis  lordship,  however,  gave  the  defendants  leave  production  of 

to  move  for  a  nonsuit  upon  the  question  of  the  admissi-  the  tide  deeds 

bility.     It  was  shewn  that  the  money  raised  by  this  mort-    Nor,  if  C.  re- 
fuses to  pn^ 
(a)  Tlie  safer  course  is  to  add  these  words.  duce  them, 

can  B.  object 
to  the  reception  of  parol  ^deoco  of  their  contents. 

▼OL.  111.  3  N 
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gage  had  been  paid  to  Dorcnes  shortly  before  the  payment 
of  some  of  the  bonds.  The  deeds  and  the  last-mentioned 
fact  were  given  in  evidence  with  a  view  to  shew  that  some 
of  the  bond  debts  had  been  paid  by  the  husband  out  of 
the  money  advanced  upon  the  mortgage,  and  not  with  the 
money  shewn  to  have  come  to  the  administratrix  as  assets. 
The  learned  judge  told  the  jury  that  if  they  believed  that 
the  payment  had  been  made  out  of  the  money  raised  by 
Dowries  upon  mortgage,  they  ought  to  find  for  the  plain- 
tiff; but  that  if  they  thought  that  the  bonds  had  been 
satisfied  out  of  the  assets  which  had  come  to  the  hands  of 
the  administratrix,  their  verdict  must  be  for  the  defendants. 
The  jury  found  a  verdict  for  the  plaintiff,  and  (an  objection 
having  been  made  by  the  defendants'  counsel)  the  learned 
judge  gave  the  defendants  leave  to  move  to  enter  a  verdict 
for  themselves,  if  this  Court  should  think  that  bis  directbn 
was  erroneous.     In  Easter  term, 

Ludlow^  Serjt.  moved  accordingly  for  a  nonsuit,  or  for  a 
verdict  for  the  defendants.  The  issue  is,  whether  the 
executrix  had  or  had  not,  at  the  time  of  the  commencement 
of  the  suit,  assets  in  her  hands,  unadministered ;  and  under 
this  issue,  it  is  submitted  that  evidence  of  the  receipt  of 
money  by  the  executrix,  otherwise  than  in  the  character 
of  executrix,  was  irrelevant.  Debts  bad  been  paid  to  the 
extent  of  the  legal  assets.  The  husband  was  entitled  to 
retain  out  of  the  assets  any  sums  advanced  by  him  out  of 
the  trust  funds,  for  the  payment  of  debts  to  which  the 
executrix  was  liable ; — as  an  executor  may  retain  out  of  the 
assets  the  amount  of  money  of  his  own  advanced  in  pay- 
ment of  debts  due  from  the  estate.  [Parke^  J»  You  must 
shew  an  authority  for  this, — that  the  trustee,  supposing  him 
to  be  a  third  party ^  might  call  upon  the  executrix  to  refund 
out  of  the  assets,  advances  made  by  him  out  of  the  trust 
fund.]  It  is  apprehended  that  he  might;  and  certainly 
the  circumstance  of  the  husband's  being  joined  with  his 
wife  for  conformity  cannot  alter  those  rights  which  they  have 


Dowses. 
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in  their  respective  characters  of  trustee  and  executrix.        1834. 
The  effect  of  holding  that  the  question  left  to  the  jury  was      ^^^^ 
proper  to  be  left  to  them,  would  be,  to  make  the  nature  and      ^  v. 
dmount  of  trust  property  cognizable  in  a  court  of  law,  upon 
a  question  of  plene  administravit  vel  non. 

Upon  the  other  point  the  defendants  are  entitled  to  a 
nonsuit  j1»  refused  to  produce  the  deeds^  and  the  learned 
judge  thought  he  could  not  force  him  to  do  so,  but  his 
lordship  required  him  to  give  secondary  evidence  of  its 
contents.  It  is  quite  clear  that  in  this  case  A.  could  not 
have  been  compelled  to  produce  his  client's  deeds.  To 
compel  a  party  to  give  secondary  evidence  of  the  contents 
of  the  deed  which  he  is  not  bound  to  produce,  would,  in 
fact,  be  absolutely  to  repeal  the  law  which  gives  him  the 
privilege  of  refusing  to  have  it  read. 

Cur*  adv.  vult. 

On  a  subsequent  day  in  the  term. 

Lord  Denman«  C.  J.  stated  that  the  Court  were  of 
opinion  that  the  direction  of  the  learned  judge  was 
correct, — and  that  the  objection  that  the  mortgagee  was 
privileged  from  having  parol  evidence  given  of  the  contents 
of  the  deeds,  did  not  lie  in  the  mouth  of  the  defendant; 
and  that  therefore  the  defendant  was  not  entitled  to  a  rule. 

Rule  refused. 


Gale  v.  Capbon. 

Assumpsit.    Plea:  set-off  upon   a  promissory  note  Plea«  wt-off 

.  upon  the  piaiii* 

made  by  the  plaintiff  for  100/.  and  interest,  payable  to  tiff's  promis- 

Catford,  and  duly  indorsed  to  the  defendant  by  one  Pym,  J^JJ^  ^  ^^e^o?! 
who  was  then  administrator  cum  testamento  annexo,  to  der  of  A^  and 
Catford,     Replication :  that  the  supposed  debt  and  cause  defendant  by 

the  adminis- 
trator of  A,    Replication :  that  the  cause  of  set-off  did  not  accrue  to  the  defendant 
vritbiu  six  years.    71ie  making  of  the  note,  the  grant  of  administradon,  and  the  indorse- 
ment, are  admitted;  and  the  defendant  has  merely  to  shew  an  acknowledgment  within  six 
years. 

3n8 


Gale 

17. 
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1834.  of  set-off  did  not  accrue  to  the  defendant  within  six  yean 
in  manner  and  form  &c.  At  the  trial  before  Bosanquet,  J, 
at  the  last  spring  assizes  for  the  county  of  Devon,  the 
Capron,  plaintiff  proved  a  debt  less  in  amount  than  the  note  men- 
tioned in  the  plea  of  set-off.  The  defendant  then  pro- 
duced a  note  corresponding  to  that  stated  in  his  plea» 
which  was  dated  in  February  lB26j  mpre  than  six  years 
before  the  commencement  of  the  action,  but  upon  which 
there  were  acknowledgments  of  the  receipt  of  interest 
within  that  period^  purporting  to  be  written  by,  and  proved 
to  be  in  the  hand-writing  of,  Catford  the  payee.  The 
plaintiff's  signature  to  the  note  appeared  to  be  attested 
by  a  subscribing  witness,  and  the  note  appeared  to  be 
indorsed  by  Robert  Pyne  to  the  defendant.  Neither  the 
subscribing  witness  nor  any  other  was  called  to  prove  the 
execution  and  delivery  of  the  note ;  nor  was  any  evidence 
given  of  the  indorsement  by  Pyne,  or  of  his  possessing  the 
character  in  which  it  was  alleged  by  the  plea  that  he 
indorsed  the  note.  It  was  objected,  that  such  evidence 
ought  to  have  been  given ;  but  the  learned  judge  was  of 
opinion  that  evidence  of  the  indorsements  of  the  receipt 
of  interest  within  six  years,  in  the  hand-writing  of  the 
payee,  was  all  that  was  required  in  maintenance  of  the 
issue  joined  upon  the  replication ;  and  the  defendant  had 
a  verdict,  subject,  however,  to  a  motion  for  entering  a 
verdict  for  the  plaintiff.     In  last  Easter  term. 

Moody  moved  accordingly.  The  question  is,  whether 
the  pleadings  admit  all  the  matters  relating  to  the  title  to 
the  note  itself,  so  as  to  dispense  with-  all  proof  but  that  of 
the  indorsements  of  the  payment  of  interest.  A  plea  of  the 
statute  of  limitations  is  no  admission  whatever  of  any  right 
of  action.  Mr.  Starkie  lays  it  down  (a)  that  where  the 
statute  of  limitations  is  pleaded^  *'  two  circumstances  must 
be  proved  in  order  to  take  the  case  out  of  the  statute,  by 
any  admission: — 1st,  that  a  debt  at  one  time  existed; 
Sndly,  that  it  remained  unsatisfied  within  the  six  years." 
(a)  Stark.  Evid.  Ist  edit.  Part  ii,  895;  2nd  edit.  vol.  ii,  482. 
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This  replication  does  not,  at  all  events,  admit  any  thing  1834. 
subsequent  to  the  indorsements  of  the  receipt  of  interest, 
even  though  it  should  be  taken  to  admit  the  existence  of 
the  note,  so  as  to  dispense  with  the  necessity  of  calling  the 
subscribing  witness.  Therefore  it  does  not  admit  the 
indorsement  by  Pyne,  or  that  he  had  any  authority  to 
indorse.  If  this  had  been  an  action  by  an  indorsee  of  a 
promissory  note,  and  the  declaration  had  stated  the  same 
facts  as  the  plea  in  this  case,  a  plea  that  the  cause  of  action 
did  not  accrue  to  the  plaintiff  within  six  years  in  manner, 
form,  &c.  would  have  operated  as  a  plea  of  the  statute  of 
limitations,  and  a  traverse  of  the  fact  of  Pyne's  being  ad- 
ministrator. [Patteson,  J.  Does  not  a  plea,  that  the  right 
of  action  did  not  accrue  within  six  years,  admit  that  it  did 
accrue  beyond  the  six  years  i  It  seems  to  me  to  amount 
to  an  assertion  to  that  effect]  That  would  be  so  in  an 
ordinary  case,  in  which  the  right  of  action  claimed  by  the 
party  accrued  to  him  before  the  act  which  takes  the  case 
out  of  the  statute  was  done.  Here,  the  right  of  the  party 
has  accrued  since.  [Patteson,  J.  That  arises  out  of  the 
negotiable  nature  of  the  instrument.  Your  argument 
would  go  to  shew  that  where  any  bill  more  than  six  years 
old  is  taken  out  of  the  statute  by  some  acknowledgment 
and  indorsed  afterwards,  the  indorsee  should  not  be  allowed 
to  take  advantage  of  such  acknowledgment.  The  misfor- 
tune, in  the  case  of  a  plea  of  set-off,  is,  that  the  plaintiff 
cannot  reply  double,  whereas  in  the  case  of  an  action 
brought  upon  the  same  cause  of  action,  he  might  plead 
double.  Here,  the  party  might  have  traversed  the  adminis- 
tration (a).]  The  words  of  the  replication  do  not  admit 
that  Pyne  was  the  administrator.  The  replication  might 
perhaps  have  been  demurred  to  for  duplicity.     [lAttle- 


(a)  Qu^eref  whether  the  defend-  ordinary  to  grant  administration, 

ant  should  not  either  have  made  as  in  a  pUa  in  bar  or  a  replication, 

prefer t  of  the  letters  of  adininis-  Bingham  v.  Smeatkaickf  Cro.  £1. 

tration,  as   in  a  declaration,— or  456;  Temple  v.  Temple,  ib.  791 ; 


have  stated  the  authority  of  the      Chard  v.  Bird,  ib.  838. 
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1834.        dakp  J.  I  think  the  defendaiit  could  not  have  demurred  to 
"^^^^      this  replication.] 

V.  Cur.  am.  vuli* 

CAPftOV. 

Lord  Denman^  C.  J.,  on  a  subsequent  day  in  ibe  tenn, 
after  stating  the  pleadings,  said,  that  the  Court  was  of 
opinion  that  the  learned  judge  was  right  in  requiring  pnM>f 
merely  of  the  indorsements  of  the  payment  of  mleretl 
widiin  six  years ;  for  that  the  other  matters  were  impliodly 
admitted  by  the  pleadings. 

Rule  refiised. 


Shorteede  v.  Cheek. 

Il^^<risto    Assumpsit.     The  first  count  of  the  declanHkm  stated, 

withdraw  the    that  on  28th  January,  1832,  one  Htniy  H.  Cheek  made  ius 

nc^^and^I      promissory  note,  whereby  he  promised  to  pay  plaintiff  951 

will  see  you  at  at  three  months  after  date,  and  that  the  said  Hear^  H. 
Chnstmas,         ^,     ,  ,        .  ^        ,  .  .  •        •    ■  ^      t 

when  you         Cheek  was,  at  the  time  of  raakmg  such  promise,  nsdeoled 

shall  receive     ^^  ^y^^  plaintiff  in  the  amount  of  the  said  note;  and  also 

from  me  the  "^         , 

amount,  toge-   that  the  said  Henry  H,  Cheek  was   further  iiidebled  to 

il7a«i  P'"°^ff  i«  »  «'^»«  o*'^^'  >«"»'  *^  ^»^  \Ol.J^  mUek  ht 
of  my  son's,—  had  delivered  to  pUtiutiff'  u  certain  written  memoraMdrnm^ 
whole IsL'^-l  dated  £8th  January,  1832,  whereby  he  acknowledged   to 

Held,  in  an  b^y^  received  of  the  plaintiff  on  that  day  the  said  sum  of 
action  on  this         ,        .  .  ,    ,  .      .  ,         ,  .  ■ 

guarantee,—     lOl.g  which  he  promised  to  return  that  day  moiitb;  aad 

^^md^    that  upon  1 1th  May.  1832,  in  coiuideration  of  the  premises 

referred  to       and  that  the  plaintiff,  at  the  request  of  the  defendaBt,moiiU 

p^uc^,^     ^^^raw  the  said  note,  the  defendant  promised  the  plaiiH 

secondly,  that  tiff  to  see  him  at  Cluistmas  nest,  when  the  plaiatiff  slioiild 

consideration  receive  from  the  defendant  the  amount  of  the  sdld  note, 
appeared 

UDon  the  face  of  the  guarantee;  thirdly,  that  theplamtsfTwas  entitled  to  recoTer  for  the 
whole  45/.  upon  producing  a  promissory  note,  made  by  the  defendant's  son,  for  the  pay- 
ment of  35/.,  and  proving  that  be  had  withdrawn  it^ — there  being  ao  endeace  of  aay 
other  note,  drawn  by  either  the  defendant  or  his  son,  having  been  at  the  time  of  wzili^g 
the  letter  in  the  possession  of  the  plaintiff. 


CASES  IN  THE  KINg's  BENCH.  867 

together  with  the  amount  of  the  said  memorandum,  making  18S4. 
in  the  whole  the  sum  of  45/.  Averments  :  that  the  plain- 
tiff bad  withdrawn  tlie  said  promissory  note,  and  had  for- 
borne and  given  time  to  the  said  Henry  H.  Cheek  for  pay- 
ment of  the  said  debts^  but  that  he,  although  requested, 
had  not  paid  the  same,  whereof  the  defendant  had  notice. 
Breach :  after  stating  that  the  Christmas  next  after  the  time 
of  making  the  promise  had  long  since  elapsed,  that  the  de- 
fendant had  not  yet  paid  to  the  plaintiff  the  amount  of  the 
%aid  promiisory  note  and  memorandumf  or  either  of  them, 
and  that  tb»  same  still  remained  due  and  unpaid. 

The  declaration  contained  a  second  special  count,  which 
it  is  not  necessary  to  particularize,  and  the  money  counts. 

Plea :  non  assumpsit. 

At  the  trial  before  Denman^  C.  J.,  at  the  Middlesex 
sittings  after  last  Hilary  term,  the  plaintiff  produced  a  pro* 
missory  note  for  35/.,  dated  January  28,  1832,  and  signed 
by  Henry  /i.  Cheeky  and  also  the  following  letters,  dated 
respectively  11th  May,  1832,  and  lOtb  January,  1833,  in 
the  handwriting  of  tiie  defendant,  and  addressed  to  the 
ptaintiff: 

**  You  will  be  so  good  as  to  withdraw  the  promissory 
note,  and  I  will  see  you  at  Christmas,  when  you  shall 
receive  from  me  the  amount  of  it,  together  with  the  memo^ 
ttmdmn  of  my  son^,  (i.  e.  Henry  H.  Cheek*s,)  making  in  the 
whole  45//' 

*'  I  was  with  my  son  yesterday,  who  intends  shortly 
to  be  in  Edinburgh  with  the  means  to  discharge  your  ac- 
count. I  am  under  obligation  to  you  for  the  kindness  I 
experienced  when  I  called  upon  you,  as  well  as  to  dis- 
charge the  45/.  due  from  my  son,  with  interest,  without  a 
day's  delay.** 

The  memorandum  referred  to  in  tiie  letter  mt  the  11th 
May  was  not  produced ;  and  for  this  reason,  and  also  on 
the  ground  that  the  first  letter  did  not  state  any  considera^ 
tion  for  the  guarantee,  the  defendant  applied  for  a  nonsuit* 
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1834.        The  jury  found  that  the  first  letter  referred  to  the  promis- 
'^      sory   note,  and  returned   a  verdict  for   the   plaintiff  for 

SaORTKEDE  ,  .  .  . 

V,  47/-  105.,  under  the  direction  of  the  lord  chief  justice,  who. 

Cheek.       however,  gave  the  defendant  leave  to  move  for  a  nonsuit. 
In  last  Easter  term, 

G.  r.  White  moved  accordingly. 
First  point:  L  The  memorandum  ought  to  have  been  produced.    It 

tioTo'f^cm^  did  not  appear  by  the  letter  of  the  11th  of  May  what  wo 
randum.  the  amount  or  the  subject-matter  of  the  memorandum,  or 

what  was  the  amount  of  the  note.  If  this  had  been  a 
declaration  on  a  promissory  note,  and  judgment  bad  gone 
by  default,  it  would  have  been  necessary  to  produce  the 
note  in  order  that  it  might  be  seen  if  any  thing  had  been 
written  on  the  note.  For  the  same  reason  it  was  necessary 
here  to  produce  the  memorandum*  Betns  v.  lindselUa) 
was  an  action  on  a  promissory  note,  in  which  judgment 
bad  been  taken  by  default.  Upon  the  execution  of  a  writ 
of  inquiry,  the  plaintiff  produced  the  note,  but  instead  of 
calling  the  subscribing  witness,  offered  other  evidence  that 
it  was  in  the  defendant's  hand-writing.  The  Court  held 
the  evidence  sufficient;  "  for  the  note  being  set  out  in  the 
declaration,  is  admitted,  and  the  only  use  of  producing  it  is, 
to  see  whether  any  payment  is  indorsed  upon  it."  In  Gretm 
V.  Hearne{b)  it  was  urged,  upon  motion  to  set  aside  an 
inquisition  in  an  action  against  the  acceptor  of  a  bill  of 
exchange,  that  the  bill,  though  produced  before  the  jury, 
was  not  proved ;  but  the  Court  held  that  the  acceptance 
was  admitted;  and  jBii//er,  J.,  said  "the  only  reason  of 
producing  the  bill  is,  to  see  whether  any  part  of  it  is  paid.*^ 
[Parke,  J.  It  is  customary  to  indorse  part  payments  on 
bills  of  exchange  and  promissory  tiotes ;  and  that  is  the 
foundation  of  the  rule.  The  reason  does  not  apply  to 
other  written  instruments.] 
Second  point:      H.  Considering  the  latter  as  a  guarantee,  it  is  void  fot 

Non-appear- 

t   Cf 


ance  ot  con< 
sideration. 


(a)  S  Stra.  1 149.  •  (b)  8  T.  R.  301. 
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want  of  sufficient  consideration,  expressed  on  the  face  of  it>        1834. 
to  satisfy  the  statute  of  frauds.     In  Jenkins  v.  Reynolds  (a),    ^^^^'^'^^ 
Saunders  v.  Wakefield  {b).  Wain  v.  Warlters  (c),  the  Courts  v, 

have  stated  the  intention  of  the  legislature  to  be,  to  ex*  Chebx. 
elude  parol  evidence  in  cases  of  this  description.  In 
Jenkins  v.  Reynolds,  the  guarantee  addressed  to  the  plain- 
tiff by  the  defendant  was  as  follows :  **  To  the  amount  of 
100/.,  be  pleased  to  consider  me  as  security  on  Mr.  James 
Cowing  and  Go's  account."  Richardson,  J.  in' that  case 
said  ''Here,  as  the  letter  written  by  the  defendant  does 
not  disclose  whether  the  promise  was  made  by  him  for  a 
past  or  future  consideration,  nor  the  cause  for  which  it  was 
given,  if  parol  testimony  were  allowed  to  explain  either  of 
those  circumstances,  it  would  let  in  the  mischief  which  it 
was  the  express  object  of  the  legislature  to  obviate  and 
prevent  when  the  statute  was  passed."-  This  guarantee 
does  not  disclose  whether  the  consideration  is  past  or 
future.  The  consideration  ought  to  appear  with  certainty 
on  the  face  of  the  instrument,  without  the  necessity  of 
resorting  to  parol  evidence.  It  may  be  said  that  there  is  a 
consideration  here  stated,  namely,  the  withdrawal  of  a 
promissory  note ;  but  that  is  not  sufficient,  as  it  does  not 
appear  on  the  face  of  the  letter  what  promissory  note  was 
to  be  withdrawn.  It  does  not  appear  by  whom  it  was 
made,  or  what  was  its  amount*  IParke,  J.  It  appears  on 
the  face  of  the  letter,  to  be  a  promissory  note  held  by  the 
plaintiff.]  It  does  not  appear  that  the  note  was  given  by 
the  son.  \^Parke,  J.  The  guarantee  must  be  viewed  in  con- 
nection with  the  state  of  facts  proved  to  have  existed  at 
the  time  when  it  was  entered  into.]  The  question  is, 
whether  there  is  enough  expressed  tn  writing  to  satisfy  the 
statute  of  frauds.  No  parol  evidence  is  admissible  for  the 
purpose  of  explaining  that  something  on  the  face  of  the 
instrument  is  intended  as  a  statement  of  a  consideration. 
The  consideration  for    the  promise    ought  distinctly  to 

(a)  6  B.  Moore,  86;  &  C.  3         (5;  4  Bam.  &  Aiders.  595. 
fiiod.  k  BiDgh.  14.  (c)  5  East,  10 ;  1  Smith,  S9tf. 


Shortiiede 
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1S34.  appear  upom  the  face  of  the  inUrament.  \Parke,  J.  The 
latter  eays,  **  you  will  be  so  good  as  to  withdraw  the  pro- 
v7  mtssory  note/'  that  ift,  the  note  in  your  possession.  Sup- 
^"*"^  poee  the  letter  had  referred  to  ''  the  hogshead  of  tobacco 
in  your  possession ;"  would  that  have  been  an  insufficient 
description?  There  is  no  necessity  for  describing  the 
note  in  such  a  way  that  upon  the  face  of  tlie  instrument  it 
should,  appear  impossible  that  any  but  one  specific  note 
was  intended  to  be  referred  to.  If  that  were  required,  it 
would  not  even  be  sufficient  to  set  out  the  note  at  lei^tb; 
for  it  would  be  objected — non  constat  that  there  is  not 
another  note  precisely  similar.  Parol  evidence  must  of 
necessity  be  admitted  in  order  to  shew  to  what  the 
guarantee  apples.] 

LiTTLEDALE,  J. — I  am  of  opiuiou  that  the  considera* 
tion  sufficiently  appears.  If  there  had  been  tvoo  promis- 
soiy  notes,  the  one  given  by  the  iather,  the  other  by  the 
son,  it  could  not  have  been  shewn  by  parol  evidence  to 
which  the  guarantee  was  applicable.  So,  if  there  had  been 
two  promissory  notes  giveu  by  the  son,  parol  evidence 
would  have  been  inadmissible  to  show  which  was  intended 
to  be  referred  to.  But  here  there  was  but  one  promissory 
note  to  which  the  guarantee  could  apply.  I  think  that 
the  contidention  for  the  promise  is  sufficiently  apparent 
OQ  the  £sGe  of  the  guarantee,  and  that  there  ought  there^ 
fore  to  be  no  rule. 

Parke,  J.^^There  is  no  question  but  that  a  sufficient 
consideration  is  expressed  on  the  face  of  the  guarantee^ 
The  effect  of  the  defendant's  letter  is  this :  the  de£andant 
Requests  the  plaintiff  to  withdraw  the  promissory  note  ia 
his  possession,  and  promises,  on  his  so  doing,  to  pay  the 
amount,  together  with  the  amount  due  upon  a  memoran- 
dum given  by  his  ion.  There  can  be  no  doubt  that  die 
giving  up  of  any  note  in  the  plaintiff's  possession  would 
be  a  sufficient  consideration  for  the  promise.    The  con- 
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sideration  beiog  txtcutory,  the  plaintiff  i«  bound  to  shew 
that  he  has  executed  it;  aud  for  that  purpose  he  must  prove 
that  the  promissory  note  given  up  by  bioi  was  tht  note 
referred  to  by  the  agreement.  Had  there  been  two  pit>- 
missory  notes^  the  difficulty  suggested  by  my  brother  IM" 
tkdak  would  have  arisen.  There  is  however  in  this  case 
but  one  promissory  note ;  and  it  is  tlierefore  clear  that  the 
plaintiff  has  fulfilled  the  agreement  on  his  part. 

Lord  DftMMAN,  C.J.  concurred  (a). 

Rule  refused. 

(•}  FaHeum^  J.  was  sittiiig  at  Nisi  Prius  io  XxNidoD. 


AvRiL  v.  The  Sheriff  of  Warwick  and  others. 

Trover  to  recover  the  vakie  of  goods  taken  under  an  A  return  of 

execution,  before  Tindaly  C.  J.  at  the  spring  assizes  for  the  ^^^^  ^^  the 

county  of  Warwick,  in  1834.  »^«nff  «?  » 

fien  laciss 
The  defendant's  officers,  having  a  fi.  £s.  against  one  against  A.  is 

Coofer,  and  hearing  that  some  of  bis  goods  had  been  re-  ^£^^„'°„ 

moved  to  Anritt  house,  seiaed  the  goods  in  question  there,  the  trial  of  a 

Cooper's  goods  were  removed  to  JvrV%  boose  under  coknir  pp^rty  i^  ^ 

of  an  assignment  from  Cooper  to  Avril,    To  prove  that,  V^^  ^^  ^^ 

1  I       •  ^    •  •         ^    .      .      .     i.  ti™«  of  such 

snbseqaeiitly  to  the  tine  of  the  execution  of  the  deed  of  returnbetwenn 

assignment,  Atiil  had  no  goods  of  his  own,  tbe  bailiff  of  the  ^?^  ^^^^ 

preceding  sheriff  was  called,  who  stated  that  he  had  sent  his    So,  although 

foflowers  to  search  for  goods  of  April  to  aatiafy  two  writs  J^^iJ S"* 

of  ii«  fa.  against  Avril^  that  no  goods  were  found,  and  that  the  eiecotion 

he  had  indorsed  the  writs  to  that  effect.    These  two  Wfks,  did  not  him- 

with  tbe  relnra  of  the  sheriff  of  nulla  bona,  were  also  put  wif  ,»«»rch  for 

.    .  ,  goods  of  A.f 

m.    The  admission  of  this  evidence  was  objected  to  on  but  sent  his 

the  part  of  tlie  plaitttiff.     The  I^rd  Chief  Justice  ad-  '^»^°'' 

mitted  tbe  evidence,  and  a  rerdict  was  fSound  fct  the 

defendant. 

M,  D*  Hill  now  moved  for  a  new  trial,  on  the  ground 
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1834. 


AVRJL 
V. 

Sheriff  of 
Warwick. 


that  the  evidence  was  improperly  received.  The  evidence 
was  inadmissible,  as  the  bailiff  did  not  ascertain  that  Avril 
had  no  goods  to  satisfy  the  writs,  bat  sent  his  followers. 
He  was  therefore,  in  effect,  giving  evidence  of  what  was  de* 
tailed  to  him  by  another  person.  The  person  who  actually 
made  the  search  should  have  been  called.  The  mere  fact 
of  a  return  of  nulla  bona  is  not,  under  these  circumstances, 
sufficient.  IParke,  J.  In  Gjjfford  v.  Woodgate  (a)  it  was 
held  that  the  sheriff's  return  indorsed  on  a  writ  is  prima 
facie  evidence  of  the  facts  returned.  It  is  difficult  to  coo- 
tend  that  the  return  is  not  some  evidence.  The  principle 
is,  that  it  is  the  return  of  a  public  officerJ]  Returns  are 
frequently  made  in  consequence  of  an  arrangement  between 
the  sheriff  and  one  of  the  parties  to  a  suit.  [Lord  Den- 
manj  C.J.  That  argument  was  pressed. in  Gyfford  v. 
Woodgate.  Lord  Ellenborough  was  of  opinion  that  the 
return  was  primft  facie  evidence  of  the  facts  stated  in  i^ 
upon  the  ground  that  faith  was  to  be  given  to  the  official 
act  of  an  officer,  even  where  third  persons  were  concerned.] 
If  the  return  only  had  been  put  in,  it  might  be  conceded 
that  it  was  primft  facie  evidence,  but  the  authority  of  the 
return  is  falsified.  It  was  the  duty  of  the  bailiff  to  have 
searched  himself  for  the  goods. 


Lord  DenmaNi  C.  J. — It  is  very  slight,  but  it  is  evi- 
dence.    We  willi  however,  see  my  brother  Tindal. 

On  a  subsequent  day,  his  lordship  said  that  he  had 
spoken  to  Lord  C.  J.  Tindal,  who  saw  no  reason  for  dis- 
turbing the  verdict* 

Rule  refused. 


(«)  11  Easty  297.    In  that  case,  ^    in  evidence  by  the  party  objecdi^ 
however^  the  writs  were  produced     to  the  admissibility  of  the  retam. 
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18S4. 


Reeve  v.  Davis  and  others. 
Assumpsit  for  goods  lold  and  delivered.     Plea:  the  There^stered 


owner  »  not 


iuru« 


general  issue.    At  the  trial  before  Dernnan,  C.  J.,  at  the  {jabirfor 

sittings  in  London  after  Trinity  term  1833,  it  appeared  des  furnished 

that  this  was  an  action  brought  by  an  ironmonger  resident  order^for^'the 

in  London,  to  recover  from  parties  who  reside  in  Liver*  repair  of  a 

pool,  50h  69.  7d.  for  goods  furnished  in  London  to  the  ed  for  a  year 

captain  of  the  *'  Ormrod*'  steam-vessel,  for  the  repair  of  the  **?  *  J^^J 

,  .  who  has  un« 

vessel  and  engine/   It  was  admitted  that  the  goods  were  dertaken  to 

necessaries  for  the  vessel,  and  that  the  defendants  were  the  5Si?ne  tlmt  ^ 
registered  owners.    A  charter-party,  dated  4  July  1 83 1 ,  was  term. 
given  in  evidence  by  the  defendants,  purporting  that  Davis,  there'^is^Qo'^ 
on  behalf  of  himself  and  the  other  owners,  let  the  vessel  to  charterwparty, 
Thompson  the  captain  for  one  year,  Thompson  covenanting  goods  were  or» 
to  keep  the  whole  of  the  vessel  in  repair  except  the  steam*  ^^'^  ^/  ^ 
engine,  and  to  indemnify  the  defendants  from  all  charges  in  owner,  or 
respect  of  the  vessel ;  and  the  owners  covenanting  to  keep  J^*jjj„,*^ 
the  enpne  in  repair,  and  reserving  the  right  of  appointing    Theregister- 
an  engineer.    The  defendants  paid  I6/.  into  Court,  to  cover  ^  steam-boa^ 
such  part  of  the  bill  as  consisted  of  articles  furnished  for  let  it  to  ^.  the 
repairing  the  engine,  and  it  was  objected  that  Thompson,  one  year,  the 
and  not  the  defendants,  was  liable  to  pay  the  residue  of  the  ^•'Ili^J^  7* 
bill.    The  Lord  Chief  Justice  was  of  opinion  that  the  de-  the  engine  by 
fendants,  as  owners,  were  liable,  and  that  the  charter-party  who^iJIJ^Itoap- 
was  no  answer  to  the  action.    A  verdict  was  found  for  the  point  an  en- 
plaintiff,  with  leave  to  the  defendants  to  move  to  enter  a  ^aribe  own^ 

nonsuit.    JP.  Kelly  accordingly,  in  Michaelmas  term  fol-  fnarenotlia- 
,      .  ...  .        •  -  1  .  1      .      -n  ble  for  repairs 

lowmg,  obtained  a  rule  nisi ;  against  which,  in  Easter  ordered  by  A. 
Ig|.m  unconnected 

'  with    the  en« 

gine. 

Busby  shewed  cause.    The  ruling  of  the  chief  justice 

was  right.     It  is  assumed  by  the  defendants,  that  by  the 

charter-party  all  interest  in  the  vessel  passed  from  them 

to  Thompson,  and  that  they  are  therefore  not  liable  for 

stores  furnished  for  the  use  of  the  vessel.    But  consider- 
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.1834*  ing  that  the  engine  was  to  be  repaired  by  the  owners ;  that 
they  were  to  appoint  the  engineer,  and  that  Thompson 
covenanted  to  keep  them  indemnified  from  all  charges  in 
respect  of  the  vessel,  it  is  clear  that  it  was  noTer  intended 
that  the  owners  should  exercise  no  control  over  the  vessel 
during  the  year.  There  was  not,  in  fact,  such  a  eooiplete 
parting  with  all  control  over  the  vessel  as  to  bring  this 
within  the  authority  of  those  cases  which  have  decided 
that  where  the  owners  have  parted  for  a  time  with  all 
control  over  the  vessel,  they  are  not  liable  for  stores  far- 
nished  during  that  time,  ft  is  questionable  whether  Daws, 
who  was  only  a  part^wner,  had  a  right  to  demise  the 
whole  of  the  vessel;  and  if  he  had  not,  the  demise,  as 
between  the  plaintiff  and  the  defendants,  was  inoperative* 
Again;  although  there  is  apparently  a  letting  for  one 
year,  yet  the  subsequent  provisions  which  have  been 
adverted  to,  shew  that  that  was  not  the  intention  of  the 
parties.  Chri$iie  v.  Lewie  (a)  shews  that,  notwithstanding 
the  words  of  letting  import  a'  trawfer,  yet  the  party  will 
not  be  invested  with  the  entire  control  over  a  ship  if  the 
charter-party  also  contains  covenants  or  provisions 
sistent  with  such  a  construction.  There  is  but  one  i 
in  which  it  was  clearly  held  that  the  owner  was  esempled 
by  the  making  of  a  charter-party,  vis.  Fraur  v.  Manh  (jb). 
There,  the  whole  of  the  vessel  was  demised;  here,  the 
owners  have  undertaken  to  keep  the  engine  in  repair. 
PrimA  facie,  the  owners  are  liable;  and  it  is  for  them  to 
get  rid  of  that  liability  by  poeiiive  evidence.  IPatieeon,  J. 
Bfigge  V.  WUMneon  (c)  determined  that  the  mere  fact  of 
ownership  did  not  render  a  party  liable.] 

F.  Kelljf  in  support  of  the  rule.  It  is  admitted  that 
primA  facie  the  captain  is  the  agent  of  the  owners ;  but 
the  moment  it  appears  that  the  vessel  has  been  let  to  the 
captain,  he  is  no  longer  to  be  considered  as  such  agent. 

(fi)  2  Brod.  &  Bingh.  410;  S.  C.         (b)  IS  East,  SS8. 
5  B.  Moore,  SI  t.  (c)  f  Bam.  tc  Cressw.  30. 
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Then  the  question  ii^  with  whom  th«  contract  wai  entered         tB34. 
into.     The  owners  in  this  case  lived  at  Liverpool,  and      ^^ 
had  no  dealings  with  the  plaintiff,  who  carried  on   bis  9. 

business  in  London.  Tlie  goods  were  ordered  by  I'homp*  l^^w* 
son  in  London.  By  the  charter-party  the  legal  interest  of 
the  owners  was  passed  for  one  year.  It  is  true,  there  is  a 
clause  with  respect  to  the  engine  which  reserved  to  the  de- 
fendants, quoad  hoc,  some  control ;  but  the  demise  of  the 
veMiel  is  for  a  term  certain.  Thompson  ordered  goods  for 
that  part  of  the  vessel  which  he  was  bound  to  repair. 
Thompson  ordered  them  for  bis  own  benefit.  In  Faimgf 
V.  Brander{a),  in  which,  after  a  sale  of  a  ship,  the  legal 
title  remained,  through  the  negligence  of  tlie  vendee,  in 
the  vendor  for  a  month,  it  was  held  that  the  vendors  were 
not  liable,  during  that  interval,  for  repairs  ordered  by  the 
captain  under  the  direction  of  the  vendee.  Lord  £//«n- 
borough  there  said,  '^  It  is  true  that  the  owners  of  a  ship 
are  liable  for  repairs  ordered  for  them  or  for  their  ben^ 
by  their  master,  but  it  was  never  heard  of  that  if  a  strsn- 
ger  ordered  repairs  for  another's  ship  or  carriage,  the 
owner  was  liable  for  such  repairs."  The  question  there- 
fore is,  were  these  goods  ordered  for  the  benefit  of  the 
defendants  i  None  of  the  goods  were  furnished  for  their 
benefit,  except  those  articles  furnished  for  the  repair  of  the 
steam-engine ;  and  to  cover  that  part  of  the  demand,  money 
was  paid  into  court.  Frazer  v.  Marsh  shews  that  the  only 
ground  which  renders  the  owners  liable  is,  that  the 
captain  is  the  agent  of  the  owners;  but  after  the  vessel 
is  chartered  to  the  captain,  that  relation  no  longer  exists. 
Frater  v.  Marsh  has  never  been  overruled,  and  is  not 
distinguishable  from  the  present  case.  The  owners  are 
no  more  liable  for  repairs  done  to  the  vessel  thaik  0  laml' 
lord,  who  has  demised  a  hou$e  for  one  year  to  a  tenant 
who  covenants  to  keep  the  premisel  in  repair,  would  be 
liable  for  repairs  done  to  the  house  by  the  directions  of 
the  tenant. 

(a)  6  Bast,  to.    . 
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1834.  Lord  DbnmaKi  C.  J.— The  question  in  this  case  is, 

R^^^^      ^^  ordered  the  goods?    Where  a  ship  is  hired  from  the 

V.  registered  owners  bj  other  parties  whose  agent  orders  the 

Davis.       goods,  the  owners  are  not  liable.     This  case  is  similar  to 

that ;  tior  is  it  different  from  the  case  of  a  landlord  who 

demises  a  house,  the  tenant  covenanting  to  repair. 

Lin*LEDALE,  J. — It  is  VL  general  rule  that  the  captain 
and  owners  are  liable  for  repairs  done  to  a  ship.  The 
question  is,  who  are  to  be  considered  as  owtiers  at  the 
time  when  the  goods  were  furnished.  It  is  said  that  the 
persons  on  the  register  are  to  be  so  considered ;  that  is 
not  necessarily  ^o :  the  register  acts  were  passed  for  a  dif- 
ferent purpose.  The  register  is  one  mode  of  obtaining 
information  as  to  who  is  the  owner ;  but  it  is  not  the  onfy 
means.  A  tradesman  may  inquire  of  the  captain  as  to 
the  owners^  and  if  he  does  not  give  him  satisfactory  in- 
formation, he  may  refuse  to  deal  with  him. 

If  what  is  furnished  be  for  the  ben^t  of  the  owners,  they 
are  liable.  Every  thing  here  was  for  the  benefit  of  the 
charterer;  he  therefore  is  the  party  liable. 

Patteson,  J. — The  eflfect  of  the  register  as  to  the 
liability  of  the  registered  owners  was  considered  in  Briggs 
v;  Wilkinson:  and  the  effect  of  that  decision  was,  that  in 
cases  of  this  description  you  are  to  consider  who  are  the 
contracting  parties,  and  that  the  register  is  of  no  effect. 
Here,  when  we  examine  the  charter-party,  we  find  that 
the  charterer  is  bound  to  repair  every  thing  except  the 
steam-engine ;  and  for  articles  furnished  for  that  purpose 
money  has  been  paid  into  Court.  Thompson  was  not  the 
agent  of  the  owners  in  point  of  fact — then  was  he  their 
agent  in  point  of  law?  The  goods  he  ordered  were  for 
his  own  benefit ;  and  Young  v.  Brander  shews  that  the 
mere  legal  owner  is  not  liable,  if  the  goods  are  not  ordered 
by  him  or  for  bis  benefit.  Frazer  v.  Marsh  goes  the  full 
length  of  this  case.     Another  circumstance  was  relied 


CASES  IN  THE  KINGS  BENCH. 

upon,  viz.  that  this  was  a  charter  under  seal  which  Davis 
bad  no  authority  to  make ;  but  Young  v.  Brander  shews 
that  it  is  not  necessary  that  the  title  of  the  assignee  should 
be  complete  to  relieve  the  owner  from  liability. 

Williams,  J.  concurred. 

Rule  absolute. 


The  King  v.  The  Mayor  of  Oxford  (a). 

An  action  by  Sammom  against  Grafton  was  brought  in  the  An  inferior 
Mayor's  Court  at  Oxford,  and  the  plaintiflF  obtained  a  verdict  J^^'^^  n"ew' 
for  3/.  4s.  4d.     Subsequently  the  mayor  granted,  first  a  rule  trial,  except  on 
nisi,  and  afterwards  a  rule  absolute  for  a  new  trial,  on  the  freud[o"irr«* 
ground  that  the  verdict  was  against  the  weight  of  evidence.  S^^^^  »n 

Upon  an  affidavit  stating  these  facts,  Chilton,  for  the  verdict. 
plaintiff,  obtained  a  rule  to  shew  cause  why  a  mandamus 
should  not  issue  to  the  Court  below,  commanding  them  to 
proceed  to  judgment  upon  the  verdict  obtained  in  this  cause, 
and  why  the  defendant  should  not  pay  the  costs  of  this 
application.  The  rule  was  moved  for  on  the  ground  that 
an  inferior  court  has  no  power  to  grant  a  new  trial,  except 
for  irregularity. 

F.  Kelly  now  shewed  cause.  The  authority  for  the 
position  that  an  inferior  court  may  grant  a  new  trial  for 
irregularity,  but  not  upon  the  merits,  is  Com,  Dig.  tit. 
Court  (Q.)  This  position  is  not  supported  by  any  case. 
Biackquiere  v.  Hawkins  (b),  Bayley  \\  Boome{c)»  and  Rex 
V.  Peters  (J),  which  appear  to  be  the  only  cases  which  can 
be  referred  to,  as  establishing  that  inferior  jurisdictions  do 
not  possess  this  wholesome  power,  contain  only  mere 

(a)  This  case  was  decided  in         (c)  1  Stm.  393. 
last  Hilary  term.  \d)  1  Burr.  566. 

(h)  1  Dou^.  380. 

VOL.  III.  3  o 
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1934.. 


The  JiiVB 
Mayor  of 


Cpiirt  a««  dwrtji.  thA|.d)f\  ^iik  ia  .wreK  eateUibkad'4gF 

ChiUQfif  contrail  waa  About  loiaMrtM  lifas.G^^n^  Mrfaen 

•  .Xiard.DBNMAN«,C.  J.  fiaid,  wa  do  nol^aooaiderit  netts*' 
9&iy  to  henr  joUf-^nor.  indeed  proper r^for  tbati  wouU 
imply  that  we  thought  the  question  doubtful.  Whove.ao 
fraud  or  irregularity  in  obtaining  the  former  verdict  is 
shewn  or  made  the  ground  of  the  application  for  a  new 
trial,  we  think  that  it  does  not  adrail  of  a  doubt  biit  that 
inferior  jurisdictions  have  no  power  to  grant  a  new  <triaL< 

LlTTLEDALE,  J«,  TaUNTON,  J.  aod  PaTTJUOI^  J;«  GOB- 

curred. 

Rule  absoliHew 


The  Kino  v.  The  Churchwardeiw  of  St.  SAVfoiTEV, 

SOUTHWABK. 

TljeCourtwill    Ji  .  r  r    •    i       tt-i  ...... 

not  grant  a       -M^ALL,  m  last  Hilary  term,  moved  in  the  bail  court,  be- 

mandamus  to    f^^^  Patteson,  J„  for  a  mandamus  to  compel  the  chnrcb- 

wardens  to       wardens  of  St.  Saviour's,   Southwark,  to    assemble  the 

wrishioners*     parishioners  for  the  purpose  of  taking  a  poll  upon  a  mo- 

for  the  purpose  tion,  put  to  the  vote  by  show  of  hands  at  the  vestry  aaeeting 

poll  upon  a      ^^  ^^^  inhabitants,  held  on  the  €]st  January  then  iostafU* 

motioncarried  Jt    appeared   that    three    persons    had,  in    the    tipie  of 

handsataves-  Charles  Ih,  devised  lands  in  trust  to  apply  the  rents  and 

!b™^/^a/''   profits  for  poor  persons  of  the  parish..    At  a  vest^  P.^^>W 

acf,— as  toap-  held  on  7th  January  last,  it  was  proposed  that  a  moBument 

o/a*fnnd'held  should  be  erected  in  the  church  to  the  men^ry  of  these 

in  trust  for       three  persons,  and  a  vote  passed  accordingly.     On  the  filst 

charitable 

purposes^  to  the  erection  of  a  monument  to  the  memory  of  the  donor  of  the  fund. 
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of  the  same  nkoatb  it  #a8  tnoted  tHat^'fhe  liharilttMe  'Mud        18S4. 

sli^Miid  lieilr  tiM  tiipdiM,  HvA  *«  miivioii  Wfils  Pitied'  hf     V^L^ 
-  -  — .       The  Kind 

sMw  oil  fluids.   A  poll  ^vaBdetnlihiffo^,  aid  reAiscd.    This  9. 

motion  for  aMMMhMNM  %M'  to  cdnitMil  th6  tddug  of  such  ®^^„jlh^^A?' 
poll.  R.  V.  Richardi,  in  shewing  cause,  objected  that 
suchiiMi  npftioEition  of  #Mf  funds  of'the  charity^  as  was  con- 
templated by  the  motion  at  the  vestry,  would  be  illegal,  as 
beiQgia  breieh-^rf'tt'ost;  and  thMefcire  ihet^ourt  Would  not 
send' a  mandamus  to  oomp^pl- the  taking  of  a  poll  t^on  such 
a  notioh^' 
,1       ,,   I     >    Cur- ^dv^ mdi^ 

•Iti 'fikstilriemi^'  the  judgment  was  delivered  in  fall 
Codrt'bjr     •     • 

Patteson,  J. — We  think  that  the  mandamus  certainly 
onmot'go,  >for  the  reason  given  by  Mr.  Richards:  for 
although  it  is  true  that  the  effect  of  sending  the  mandamus 
wiU'M  td' give  the  inhabitants  an  opportunity  of  reversing 
this  illegal  vote^  it  may  be  that  the  vote  will  be  confirmed. 
We  cannot  command  the  churchwardens  to  take  a  poll  for 
the  purpose  of  trying  whether  a  majority  of  the  inhabitants 
are,  or  are  not,  in  £ivo«ir  of  the  commission  of  that  which 
would  certainly  be  a  breach  of  trust. 

Rule  discharged. 


GOODWYN  V,  LORPON. 

X  flE  defendant  had  been  charged  in  two  indictments  for  A  party  who 
embezzlement,  on  the  prosecution  of  the  plaintiff;  and  upon  ^^"l^^a 
these  indictments  he  was,  at  the  Surrey  sessions  on  the  5th  criminal 
February  last,  acquitted.     On  the  same  day  the  defendant  ^|^^i|I^uit- 
was  ^iscliarged  by  pi-oclamation ;   and  upon  leaving  the  ted,  anddis- 

gaol  in  which  he  had  been  confined,  on  the  morning  of  the  privileged 

from  arrest 
durii^  his  return  home  from  the  gaol  in  which  he  has  been  confined 

3  o2 
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6tfa^  he  was,  whilst  on  his  way  home,  arrested  by  an  officer 
of  ihle  sherifF  of  Surrey,  under  process  in  this  action. 

Upon  an  affidavit  stating  the  above  facts,  and  alleging 
ifaat  the  arrest  was  made  for  vexatious  purposes,  but  not 
alleging  that  the  criminal  charge-was  prefeired  for  the  pur* 
pose  of  Enabling' the  plaintiff  to  arrest  the  defendant. 


Dunbar,  in-'  Easter  term,  moved  that  the  defendant 
might  be  discharged  out  of  the  custody  of  the  sheriff  of 
Surrey.'  The  defendant  was  privileged  from  arrest  during 
his  return  home.  Meekins  v.  Smith  {a).  [Lord  Dm- 
fka^,  C.  J.  The  rule  as  to  privilege  from  arrest  redeundo 
does  bot  appear  to  me  to  apply  to  the  case  of  a  party  who 
was  detained  as  a  prisoner  on  a  criminal  charge.  Little- 
dak,  J.I  know  that  this  question  has  been  once  or 
twice  before  a  single  judge  lately ;  and  I  think  that  it  was 
held  that  a  party  was  not,  under  sUch  circumstances,  enti- 
tled to  the  privilege.]  The  defendant  had  been  twice 
declared  to  be  no  criminal.  In  Welh  v.  Gumey  (6),  where 
a  party  had  been  arrested  on  a  criminal  charge  on  a  Sun- 
day, for  the  purpose  of  effecting  an  arrest  on  civil  process 
on  the  Monday,  and  such  arrest  was  accordingly  made  ou 
the  Monday,  the  Court  ordered  him  to  be  discharged. 
[Lord  Denman,  C.J,  Where  a  party  is  arrested  on  a  cri- 
minal charge,  in  pursuance  of  a  scheme  for  arresting  him 
with  more  facility  upon  a  civil  charge,  the  Court  will  order 
him  to  be  discharged.  But  the  acquittal  here  upon  two 
indictments  preferred  by  the  same  party  at  whose  suit  he 
is,  upon  his  acquittal  and  discharge,  arrested,  does  not  of 
itself  shew  that  the  criminal  charge  was  a  mere  contrivance, 
on  the  part  of  the  plaintiff,  to  enable  him  to  arrest  the  de* 
fendant.  It  does  not  appear  that  it  was  a  contrivance  for 
that  purpose.  Therefore  the  question  comes  to  this, — 
whether  a  party  returning  home,  after  being  before  a  court 
of  justice  by  compulsion,  upon  a  criminal  charge,  is  privi- 


(a)  1  H.  Bla.  6S6. 


{b)  8  Bam.  &  Cressw.  769. 
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leged  from  arrest.  The  case  thait  comes  nearest  iq  thi^  is  18S4. 
thatof  jRejr  Vi  Blake  (a),  in  which  U  was^held^-ithat  a  .pi|rty 
taken  under  an  irregvlftr  wjrit> 'ictipriyiljBg^  froQi.jarreat  iq 
returning  from  the  chambera  ofnibe  judge  ,wbo  Jia^  i^is- 
charged  him:  So| -Although  this  uttendance  b^fpr^^itbe 
judge  b^  vo)untai7;  as  where  i  be  is  brQught  up.  \mfi^ 
habeas  corpus  obtained  by  himself. — This  is  a  very  im<« 
portant  question,  and  we  i will  take  time  fo  cotas^er  Mi] 

Cur.  adv*  rful^t.. 

Lord  Denman^  C«  J.,  on  the  following  day,  delivered 
judgment. — We  have'tnot  li^en  ^ble  jU>  disc9TC)r  any  prece- 
dent for  discharging  a  party  from  the  custody  of  iha  sheriff, 
on  the  ground  .that  at  the  time  of  hi^  arrest  be  was  returning 
from  a  oourt  of  justice  where  he  had  been  detailed  ppoa  a 
criminal  charge.  There  is  an  anonymous  case  reported  in 
1  DawUngU  Practice  Cases,  157,  in  which  a  similar  appli- 
cation was>  made,  in.  the  bail  court,  to  my  brother  Purke, 
who,  after  consulting  the  Court,  held  that  the  party  was  not 
entitled  to  the  privilege  from  arrest.  We  therefore  think 
that  the  rule  cannot  be  granted. 

Rule  refused. 
a)  ^ntoy  vol.ii.  313. 


M'CoRMACK  V.  Melton. 

T HIS)  action  was  tried  before  the  under-sheriff  of  Mid*  sum  mention- 

dlesex,and  the  plaintiff  recovered  SSL  10^.  for  damages  ^nd  ^^^j^  f^*'  **' 

costs.     In  a  ca.  sa.,  which  was  afterwards  issued  against  that  in  the 

the  defendant,  the  sum.  recovered  was  erroneously  stated  to  {he^^rty'has 

be  34/.  lO^i     J'fiuntott,  J.,  ma^e  an  order  for  amending  the  sustained  no 
,        1       .  .  i.    1  •  t      e  damage  from 

process,  by  the  msertion  of  the  correct  sum,  mstead  of  the  error,  the 

34/.  108.  Court  will 

amend  the 
writ. 
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MsLToir. 
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Miller,  in  last  Easter  term,  moved  for  a  ruk  nisi  to  re- 
scind the  order  of  Taunton,  J,,  and  to  discharge  the  de- 
fendant out  of  custody.  This  amendment  was  not  of  a 
matter  of  form  pieielyi  butrof  ddbalanct^  mtui  o«^hft;iiot| 
theiefore^  to  httTebe«fs.  made  b)i  Ibe.teswned  jwdge*  [B^^ 
tenn^J.  1  see  tbat.iMff.  i'iM.^^MH  thai  «  the  «»•  aa.  *my 
be  ainendeiliby  4heF  judgnienty-^ua  th»  oamesf^  the  patliesy 
if  mistaken,  or  ito  the  amount  of  the;  ^uirI  rarovered.''  >}  Aod 
ha  cites  several  caaesy;ind*amongsi  olbexs^  Lawckei^  Wtn-^ 
brcmgh(a\  where,  aftererror  brought;  the -Court  .permitted 
a  ca«  sa.  to  be  amended  l^  altering  the  aum  directed  to  be 
levied  to  the  origiMl  amount  recov0red*  •  {l^Ukdak,  J. 
There  is  also  the  case  of  Mwyt  v.  Lfiake{t(),  in  wliiGb  the 
Court  amended  a  writ  o£  estecution  for  14Q0L,  which  had 
issaed  upon  a  judgment  for  700/.  oply^  it  appearing  iliat  the 
sum  of  1400/.  had  been  inserted  in  the  writ  by  mistake,  and 
thai  in  foot  only  700/.  bad  been  levied.] 


Lord  Dbnman,  C.  J. — The  rule  is  correctly  bid  dbwn 
by  Lord  Kenton  in  Larocke  v.  Wasbrwtgh^  where  he  says, 
'*  The  justice  of  the  case  requires  that  we  should  permit 
the  plaintiff  to  amend;  if  the  defendant  had  indeed  suffered 
by  the  excess  in  the  execution,  that  might  have  varied  the 
case,  but  here  he  has  not  sustained  any  damage  by  k." 
The  defendant  has,  in  the  present  case,  sustained  no  damage; 
and  any  inconvenience  that  he  may  have  suffered,  he  has 
brought  upon  bimeelf  by  his  default  in  payment  of  what  he 
owed. 

LiTTLRPAl^E,  J»,  PAYTESOdi,  J.,  and  WiLUAMSyJ.  con* 
cun^. 

Rule  refused. 


(a)  2  T.  K.  737.    And  see  Newnhtm  v.  Law,  5  T.  R.  67T. 
(if)  8  T.  R.  416  (a) 
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•     •    J   .11    .    .  •   .       .        •     -  -.!«.«■.       .  '  \»"  18S4. 

Freeman 'aii(l  others,  Executors^  clc;  v.  Moves. 

This  twrtiohi^Pira*  ooteAMenaed -m^  Ba8leri^  18W,  Md  tto  The  Jf^^; 
ca'tt^d  being  B€f  dowft  Mr  tMa|^^  and  >notie«V>f' trial  "ghnsh  for'  ||r^/.  4^  c.  42, 
the  London*  siititfgi  ih  Mtolia^in^  trfi^^l63«j  Was  nwde^^to^W^ment 
a^r«iiiiniet;i^nd  wtm'aiilattt  Uied'iui'  MidhaeliMiv'ldSdi  execurorsand 
Whim  the  UefendMit  Imd  a  tfe#diati«    On  ik  June,  ISAS,  ibe  ^Jj^^^ions 
3  &  '4  W7//.  4,  €i  48^  hJrf  tomeintb  operatton.    S«c.  »  of  brought  by 
that  'Statute  <etta€t8|  that  in  dvory  action  hrwight  by  nny  heldbyufe 
executor  or  admioistnitor  in  right  x)f  the  testator  or  hates-  9^"^,^!**?*^' 
tate,  0uck  executor/ 6ic.  shall  (unless  the  Court  m  ^ich  (io/ey  J.,  to  ap- 
sttiih  idrioii  k  bfougbe^  or  a  judge  of  amy  of  the  superior  f^^^^^ 
Courts,  shall  otherwise  ordor,)  be  liable  to  pay  costs  to  the  passing  of  the 
dofi^idailt,  in  etpry  ^aae  in  which  he  would  be  liable  if  he  ^^cZed^ 
were  suWis  in  -bis  own  rfght^  upon  a  eanse  of  action  accm^  before  or  not; 

.     L-         ir      rr..        1  r     J     -.  .     u        *  iL.     although  the 

mg  to  himself.    The  dftieadant  took  out  a  annunons  for  ^^^^  y^^^ 
taxation  of  his  costs  under  tliis  statute,  and  the  Master  been  ™ade  a 
taxed   the  costs,  but   recommended    that  an  application  fore  the  pas- 
shouH  be  made  to  this  Court,  for  the  purpose  of  ascertain-  sing  of  i^e  act. 
ing  whether  llie  statute  apf^ed  to  this  case,  or  was  only 
applicable  to  actions  by  executors,  commenced  after  the 
passing  of  the   act.      A  rule  nisi   for  setting  aside  ihe 
taxation  was  obtained  in  Hilary  term,  1834,  and  in  the 
same  term  cause  was  shown  by 

Sir  Jama  ScarhU,  who  contended  that  the  words  "  in 
every  action  brought/*  were  retrospective,  as  well  as  pro- 
spective,— and  that  if  it  had  been  intended  to  confine  the 
enactment  to  actions  to  be  commenced  after  the  passing  of 
the  act,  the  legislature  would,  as  in  all  other  cases,  hate 
used  pretpective  words.  He  also  contended  that  the  pre- 
sent enactment  was,  in  this  respect,  similar  to  the  clause  in 
Lord  Tenierderin  act,  (9  Geo.  4,  c.  14,  s.  1,)  which  tad  been 
held  to  apply  to  parol  acknowledgments  and  promises  made 
previously  to  the  passing  of  the  act. 
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Piatt,  contr&.  The  enactment  is  not  retrospective. 
The  cases  upon  Lord  Tenterden^s  act  are  not  applicable. 
That  statute  merely  introduced  a  new  rule  of  evidence, 
whereas  the  present  enactment  takes  {jrqm  executors  and  ad- 
ministrators a  right  which  they  previously  possessed. 

As  it  was  by  reason  of  the  cause  having  been  made  a 
remanet,  that  it  was  not  tried  before  the  passing  of  the  act, 
this  is  a  case  in  which  the  Court,  supposing  the  act  to  be 
retrospective  in  its  operation,  would  exercise  the  discre- 
tionary power,  given  to  them  by  the  clause,  of  otherwise 
ordering. 


Cur.  (tdv*  vuU. 

Lord  Denman,  C.  J.,  in  Easter  term  said,  that  upon 
inquiry  the  Court  had  found  that  the  Courts  of  Common 
Pleas  and  Exchequer  had  both  held  that  the  clause  was  re- 
trospective; and  that  therefore  they  would  discharge  the 
rule. 

LiTTLEDALE,  J.,  said  that  he  was  not  inclined  to  concur 
in  opinion  with  the  rest  of  the  Court.  He  thought  that  it 
could  not  have  been  intended  that  a  party  who  had  com- 
menced an  action  upon  the  faith  that  he  should,  according 
to  the  law  then  in  force,  be  free  from  liability  to  pay  costSi 
should  be  made  liable  to  such  payment  by  an  enactmeflt 
subsequently  made. 


Rule  discharged* 
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BENCH.     ^  .    .  , 

Bayley  v.  Drevee  and  others.-  ' 

Debt  upon  2&3   Edw.6,  c,   IS,  for  not  setting  out  Hie  decisions 
tithes.     The  declaration  stated  that  the  plaintiffs  (below)  ?p^samption 
were  proprietors  of  the  tithes  of  com  grain  and  hay,  of  of »  release 
certain  lands  in  the  parish  of  Prestbury,  m  the  cpuntj^  of  rs  aeainst  a 
Chester,  and  that  the  defendant  (below)  was  occupier  of  '*?  1?^'?" 
the  same  lands.     It  then  stated  the  subtraction  of  the  tithes  tithes,  from 
by  the  defendant,  and  claimed  the  treble  value.     Plea :  nil  J^J^'eSof''"' 
debet.    From  the  particulars  of  the  plaintiff 's  demand,  it  tithes,  are  so 
appeared  that  the  action  was  brought  to  recover  the  value.  Court  of  Error 
single  or  treble,  of  the  tithe  of  eight  acres  of  hay  for  six  *l*®^L 
years,  commencing  with  18^,  and  amounting  to  i5l.  in  the  ber  refused  to 

them,  though 
The  cause  was  tried  at  the  summer  assizes,  1831,  for  the  dissatisfied 

county  of  Chester,  before  Bolland,  B.     In  support  of  the  ground  upon 

plaintiff's  case,  there  were  given  in  evidence,  first,  certain  which  the 

letters-patent  of  Queen  Elizabeth,  dated  igth  of  November,  ^nd  referred  ' 

1579,  granting  to  several  persons,  one  of  whom  was  Thomas  ^-^'^^J^ 

Leighf  among  various  other  things,  ''the  tithes,  portions,  by  writ  of 

and  oblations  issuing  &c.,  out  of  and  in  the  mill,  fields,  fJJ^t"^^**" 

parish  or  hamlets  of  Prestbury,  and  also  all  the  rectory  and      Perception 

church  of  Prestbury,  (which  rectory  and  premises  to  the  ^^  j^  ^^\, 

monastery  of  St.  Werburg,  had  theretofore  belonged  and  dence  of  title 
,  ,  ,  to  other  rec* 

pertained :)  and  all  manors,  glebes,  tithes,  obventions,  &c.,  tonal  tidies,— 

situate  8cc.,  in  the  mill,  fields,  parish  and  hamlets  of  Prest-  ^'j^^J't^,  i- 

bury,  or  elsewhere,  in  the  county  of  Chester,  belonging  to  not  setting  oat 

the  said  rectory,  or  reputed  as  parcel  thereof.*^  competent  to 

Secondly,  a  deed  of  partition,  dated  1st  of  October,  1586,  the  plaintiff  to 

Whereby  the  other  grantees  released  to  Thomas  Leigh,  the  of  thTper-^ 

whole  of  that  which  had  been  so  granted  to  them  jointly.      ^JP*°"r!L'**' 

lands  in  ques- 
tion by  parties  not  shewil  to  be  in  privity  of  estate  with  the  plaintiff,— and  to  prodace 
leases  of  the  tithes  sraAted  by  those  persons  to  former  oocopiers  of  the  defendaai%  landi 
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Tfairdly^  certain  leases  and  coonterparts  0f  leases*  of  the 
tkbes  <eiMiifffebeiidbig  nominatim  tvetj  species  of  thbe 
and  obvention)  arising  within  the  township  of  Maccle^dM' 
forest^  in  the  pnriskof  Pcieilbiuy,  (widun  iirhich  tdwMhip 
the- lands  in  qsestion  wens  situated^)  porpcnrtihg  to  haipe 
bcisn  granted  by  different  members  of  the  family  af  Leigiy 
for  terms  of  years  long  expwed ;  the  eMrliest  of  whidibore' 
datb  l^  June,  1710^  and  the  latvst  t6tti  October^  «79B? 
upon  oertam  of  whith  leases  tbi' receipt' of  rent  was  duly 
proved. 

Fourthly^  similar  leases  of  the  titheir  arismg  •  in  othef 
townships  of  the  same  parish,  firom  1 1th  Nchrtober,  1666, 
to  l6th  October,  1796,  purporting  to  bave^beca  gnrntKAin 
like  manner  by  the  Le^is;  as  to  some  of  which  also 
payment  of  the  rent  reserved  was  duly  proved. 

Witnesses  were  called  by  the  plakltiffs,  who  proved 
that  the  tithe  of  com  had  been  received  by  members  of  the 
family  of  Leigh  from  the  defendant^  and  from  others,  do^vn 
to  the  time  of  the  death  of  Mr.  Riekari  Leigh,  which 
occurred  in  the  year  1822,  and  that  since  that  year  the  tithe 
of  com  had  been  received  for  or  on  account  of  tbe  fdaintiffs. 
Some  evidence  was  also  given  for  the  purpose  of  shewing 
a  pernancy  by  the  family  of  Leigh  of  the  tithe  of  hay  /  but 
this  evidence  was  of  an  unsatisiiBctory  nature,  and  the  course 
which  is  taken  in  the  argument  in  this  Court,  renders  it 
unnecessary  to  state  it  more  parriculariy.  It  was  proved, 
however,  that  since  tbe  year  1822  dihe  of  com  n&mehad 
been  taken.  It  was  objected  diat  there  was  no  evidence  of 
any  right  or  title  in  the  plaiatifFs  below  to  the  tithe  ofhaf; 
but  that,  on  the  contrary,  an  adverse  title  had  been  (Mt>ved 
by  the  documents  given  in  evidence  by  the  plaintiffs  in 
support  of  their  action.  This  objection  was  over*mled  by 
the  learned  baron.  It  was  farther  obfectod  by  the  drfeod- 
ant^  counsel,  that  the  leases  aaNl  cotmterparts  given  in 
evidence,  wet«  irrelevant,  and  ought  to  be  withdrawn  iron 
the  consideration  of  the  jury,  iniitnMcli  ^ae  fife  fdaintiSs 
had  not  been  shewn  to  derive  any  title  from^  or  to  be  in 


Batlbt 

V. 


CA8£S  IN  THE  EXCHEQUER  CHAMBER.  867 

auy  way  conneeled  with^  the  penona  by  wImnii  those  leases         1034. 
were  neepeotively  giantecL    Tkb  objedioii  wee  ebo  eMi^ 
nded. 

Tke  kamed  baroti  then  SDmmed*  up  the  eivideMce  on  holb  ^"^|^„ 
akfea,  aad  direciied  the  jury,  ^'ibal  it  waeclear  that  mere 
Qon^yiKiit  of  tithe  was  to  answer  to  a  olani  of  tithe 
by  evdn  a  lay  impiopiktor }  and  thatt  the  jury  could  not 
presume  a  grant  fram  mere  nori^payment  of  tkhes ;  that 
the  pereeplMMi  of  the  tithe  ot  cotn  by  'the  plaintiffs  was 
evidence  of  a  title  hi  the  plaintiffs  to  the 'tithe  of  hay; 
that  the  tithe  of  hay  folhiwed  that  of  cdm,  onleas  shewn 
to  be  sewered  by'some  grant  ot  conveyance ;  and>  that  the 
leases  and  cottnterparts  of  leases^  as  well  of  tithes  wkhia 
the  township  of  Maceksfield  fepedt,  as  of  tithes  within 
other  townships  in  the  same  parish,  weie  good  and  ad* 
misaiUe  evidence  for  the  purpose  of  rebutting  the  pre* 
sumption  of  a  grant  which  it  was  contended  on  the  part 
of  the  defiendant  arose  from  the  non^^yment  of  the  tidie 
of  hay.^  To  ah  which  opinions  and  directions  the  counsel 
for  die  defendant  below  excepted,  and  a  bill  of  excep* 
tions  was  handed  to  the  learned  baron  and  sealed.  The 
jury  found  a  verdict  for  the  plaintiff  for  451,  being  treble 
the  amount  specified  in  the  particulars  of  demand.  Judgi- 
ment  was  aceordmgly  entered  up  in  the  King^s  Bench, 
and  the  defendant  sued  out  a  writ  of  error  in  the  Ex- 
chequer Chamber,  and  assigned  as  errors  the  several  rulings 
of  the  learned  baron  above  stated. 

This  writ  of  error  was  argued  in  last  Easter  vacation 
before  Tindal,  C  J.,  Lord  XyndAurs^,  C  B.,  Park,  J., 
Gastke.^J^  and  Aiianfiie^  J.,  BoUaml,  B.,  and  Gut" 
ney,  B* 

J.  H.  Lhyd  for  the  original  defendants*  The  fint  of 
the  points  submitted  is  in  abstract  question  of  hiw,  inde- 
pendent altogether  of  the  evidence  of  the  case*.  It  rests 
upon theacknowledgsdpniocipkwthatfiiDin'long  undieputed 
enfoyment,  a  legal  origin  and  title  may  be  and  ought  to  be 
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1834.        presumed.    And  although  there  are  authorities  which 
B    Ls        ^  ^^'  ^^^  ^^  proposition  that  no  distinction  exists  in  Uus 
V.  respect  between  a  lay  and  a  spiritual  rector,  and  that  mere 

•^otbBn.    non-payment  of  tithes,  however  remotely  carried  back,  fur- 
nishes no  answer  to  the  claim  of  either ;  yet  these  autho- 
rities, when  examined,  will  be  found  to*  rest  on  no  sure 
foundation ;  and  this  Court,  as  a  Court  of  appellate  juris- 
diction, will,  if  they  see  that*  the  grounds  upon  which  the 
.cases  have  been  decided  are i fallaoious,  not  consider  them- 
selves bound  by  the  decisi^na*  •  The  fiuthorities  proceed  on 
the  assumption,  that  the  claim  founded  on  non-payment,  as 
evidencing  a  lost  grant,  is  in  substance  and  effect  a  claim  of 
a  prescriptive  exemption  from  tithe  altogether,  a  pcescription 
in  non  dedmandof  which,  it  is  admitted,  cannot  prevail 
i^nst  either  a  spiritual  rector  or  a  lay  impropriator.     But 
die  two  cases  are  essentially  distinct ;  the  one  being  a  claim 
which  is  inconsistent  with  the  nature  and  origin  of  the  pro- 
perty, the  other  being  in  no  respect  bconsistent  with  either, 
and  being  at  the  same  time  in  strict  accordance  with  the 
rules  of  law,  as  applied  to  every  other  description  of  property 
having  similar  qualities.    Before  the  dissolution'  of  monas- 
teries, the  property  of  the  church  could  not  be  granted  away 
from  the  church,  and  no  layman  could  plead   an  entire 
exemption  from  the  payment  of  tithe.    There  could  there- 
fore be  no  prescriptive  title  in  a  layman,  whether  arising 
from  grant  or  from  release.  But  when,  after  the  dissolution, 
a  portion  of  the  church  property  came  into  the  hands  of 
laymen,  the  nature  and  character  of  that  property   were 
altered ;  it  acquired  the  qualities  of  lay  property  generaDyi 
and  became  susceptible  of  «very  modification  of  which  lay 
property  admitted.     There  is  nothing,  therefore,  unrea- 
sonable in  the  supposition,  that  the  whole  or  a  portion  of 
the  tithes  of  a  rectory  may  have  been  granted  away  either  in 
perpetuity  or  for  a  term ;  or,  what  is  substantiidly  the  same 
-  proposition,  that  an  individual,  proprietor  of  lands  subject  to 
tithes,  or  the  whole  of  such  proprietors  within  a  given  dis- 
tricti  should  have  obtained^  for  an  adequate  consideration,  a 
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release  from  the  payment  of  the  whole  or  some  particular 
species  of  tithe.  In  the  contrary  doctrine,  on  the  other 
handy  there  is  this  anomaly,  that  time  which  gives  security  to 
all  other  property,  impairs  the  security  of  this,  by  destroying 
the  evidence  of  title  in  which  it  is  founded,  without  affording 
any  equivalent  protection  by  meanf  of  presumption  from 
the  length  of  enjoyment.  It  is  submitted,  therefore,  that  a 
doctrine  so  entirely  at  variance  with  the  principles  of  law, 
and  so  destitute  of  any  foundation  of  reason  and  equity, 
cannot  be  sustained ;  more  especially  as  it  has  many  times 
been  questioned  and  condemned  by  high  and  distinguished 
legal  authorities. 

The  cases  upon  the  subject  are  collected  in  Eagle  on 
Tithes,  cap.  S,  sec.  6.  [Lord  'Lyndhurst,  C.  B.  That 
author  states  the  result  of  the  authorities  to  be  ^'  that  mere 
non-payment  is  undoubtedly,  not  even  amongst  laymen, 
any  answer  to  the  demand  of  tithes ;''  and  upon  examining 
the  cases,  it  will  be  found  that  this  is  the  correct  result.] 
The  author,  in  the  beginning  of  the  section,  clearly  shews 
that  he  considered  the  law  of  presumptions  of  titles  to 
tithes  against  the  parochial  or  common  law  right  of  rectors, 
and,  in  particular,  of  impropriate  rectors,  as  in  a  most 
unsatisfoctory,  uncertain,  and  unsettled  state ;  and  the  Ian* 
guage  of  Lord  Eldon,  in  Williams  v.  Bacon  (a),  which  he 
there  cites,  shews  that  such  also  was  his  lordship's  opinion. 
In  Medley  v.  Talmey(b),  (a.  o.  1759,)  as  given  by  Mr. 
Eagle,  the  Court  declared,  that  though  the  tenant  could 
not  prescribe  in  non  decimandof  yet  that  against  a  lay 
impropriator  they  would  presume  tithes  granted  to  the 
terre-tenant,  no  tithes  having  ever  been  paid,  but  the  land, 
as  sworn,  looked  upon  as  tithe-free.  In  that  case  there  had 
only  been  43  years  possession  by  the  defendant.  In  all 
the  cases  in  which  the  Courts  have  held  that  non-*pay- 
ment  afforded  no  presumption  of  a  grant  or  release,  they 
have   proceeded    upon   the    supposition  that   the   ques- 
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(a)  Eagle  on  Tithes,  88;  8  Eag). 
&  Young,  1178. 


(6)  Dodd's  MS.  168;  1  Eagl. 
&  Y.  090;  Gwill.  Tithes,  559. 
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1894.       tion  WBitf  one  of  a  preacription  m  non  decimawSo,  and  nol 
of  tt  loit  grant  or  tideftse.    It  is  properly  a  quMidn  fin- 
the  Jtiry,  as  it  ordinary  cbmb,  Aether  {a  fact  a  grant  or 
tStt^.    reJeaae  hat  been  executed.    [Lord  Lytldhupiy  C-  B-  That 
whtbh  18  thrown  out  by  Lord'  Redeidak  in  Norftieiy  ▼. 
Meade  {a),  it'  the  atrongeirt  authoritjr  For  yon.  It  mttj  te  that 
th^ve  h  enbagh  tb  satisiy  the  Hauei  of  LorA  Aat  Afey 
otight  to  reverse  the'  decisions ;  \M  I  d6  hot'  Alhikf'lhttl 
when,  as  is  the  Aict/  the  current  of  die  deeisiijiJii'^y  Mt  lU 
one  direction,  t$e  can  take  upon' oui-sdNbs'  to' c^^f-rale 
tboae  decisions, — ^notwidistanding  that  ^otfnedi  jud^ki  ha^' 
doubted  the  soundness  of  die  principle'  Upon '^Aiicli'tlili 
decisions  have  proceeded.     }%idUr;C.'J.  It 'is  "i^^^kdiy',' 
in  order  to  raise  a  presuiMption  of  a  grant  or  release/ lUaSt 
there  should  be  some  eotiaieral  flict  besides  the  bon-pliy- 
ment  of  rent.]    Mr.  BarOn  Clark,  in  l^nmAena  yf.M6re(6), 
expressed  as  strong  a  dbsent  from  the  doctrine  in  Question 
as  did  Lord  Redesdah  in  Noriury  v.  Meade.    His  lord- 
ship, after  odier  strong  observationSi  says,  ^  It  seems  ^erj 
eatmordinary  dnt  a  layman  may  prescribe  npon  a  pre- 
sumption of  a  grant  being  lost  for  a  portion  of  tidies  in  die 
soil  of  another,  even  against  the  rector  of  the  parish,  and 
yet  cannot  prescribe  for  the  Uthes  of  his  own  lands  in  the 
same  way.     [Lord  Lftidhurst,  C.  B.  That  anomaly  has 
been  mentioned  in  all  the  cases,  and  yet  the  decisions  have 
all  been  one  way.    Parke,  J.  Mr.  Baron  Clark  ends  the 
judgment  to  which  you  have  alluded,  by  acknowledgiug  and 
submitdng  to  the  force  of  the  authorities.] 

11.  The  leases  which  were  given  in  evidence  were  not 
properly  adniissible  in  support  of  the  dtle  of  the  plaintiffs 
below,  for  it  does  not  appear  that  they  are  in  any  manner 
connected,  as  regards  title,  with  the  Leigh  family,  by  whom 
these  leases  purport  to  have  been  made.  It  was  proved 
that  the  last  of  that  family  died  in  18^,  and  that  the 
tithes  which  had  been  received  since  that  time  had  been 
received  by  certain  persons,  on  account  of  the  plaintiffs; 
(a)  3  Bligh's  P.  C.  211.  (6)  2  Eagle  &  Y.  M ;  Gw.  780. 
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bi|t ,  if  was  npt  shewn  in  what  righl  thpy  Deceived  tbqm« .       18M. 
[Lord  ^Zynd/mrst,  C.  B,  One  step  in  ^  c^^iae  \na8  tp  s^ew      g^ 
that  ,t|^e  Leighs  ^were  eptitled ;  and  for  th^^t  purpose  thosQ  v. 

d^copieiits  were  admiastble.]  ^{t^. 

IIL  Th^e  wa»  no  evideqce  of  any  ijight,  or  tplle  in  ^ 
pf^^ti^  below  to  the. tithe  of  Aoy ;  bul^  on  the  contnrji 
a  til^e,  t^verse  tp  the  pHun^ffs  has  been  pfpved  w^. 
ef|tf^iij))e4  l^y.ibe  d^uments  given  in  evidence;  wbema 
i\fjf  ^ciipiqpits  shew  a  title  ^n  the  Ze^hs  tp.  aU  titbea,  it  ap^ 
pe^jT^  t^t  th^e  iTfis  no  perceptioD  of  tithes  fox  the  baj  by 
the  jpfafntf§[$^  nor  viny  cl^im  for  such  tithes.  Perception  of 
tbc)  .tith^  of  com  18  not  ^ven  prinft  facie  evidence  of  a  title  to 
tithes  of  hag.  I^  f s  cons|steKlv with  the  evidence,  and  even  pre- 
svuff  ble,  that  JRkl^^  Leigh  may  have  leased  the  tithes  of 
corn  to  the  plaintiffs^,  and  that  they  have  no  title  to  any 
thing  bigpond.  [TtiH^n/,  C.  J,  It  is  not  necessary  to  pvove 
the  actual  taking  of  all  kind^  of  tithes.  Lord  Ljfndkuni, 
C*  Bt  The  pernancy  of  the  tithes  of  com  is  primft  ftcie 
evidence  of  a  title  to  the  rectory,  and  I  do  not  think  that 
there  was  any  evidence  iucanmtent  with  that  primft  iacie 
caae*} 

Temple,  contri^  was  stopped  by 

TiNDALy  C.  J.>  whoy  after  inquiring  of  the  other  judges 
and  barons  whether  they  had  any  doubt  upon  the  principal 
question,  said — ^We  cannot|— ^it  is  dear, — say  that  from  the 
mere  non-pemancy  of  tithes,  a  grant  or  release  can  be 
presumed  without  over-ruling  all  the  decisions  which  have 
passed  upon  the  subject ;  and  this  we  are  not  prepared  to^  do. 

Lord  Lyndhvrst,  C.  B.-*-I  think  that  we  canmat  make 
the  presumption  which  the  defendant^  require.  I  confess 
that  I  tiave  been  much  struck  with  the  arguments ,  wh^:h 
have  been  addressed  to  us  to-day,  and  perhaps  fbey  may 
be  urged  witli  more  effect  in  another  place. 

Judgment  affirmed. 
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Wright  v.  The  King  (in  error). 

The  Court  of  InDICTMENT  for  a  nuisanoe,  found  at  the  Lancashire 
Cham^^has    sessions,  in  183 1 »  stating  that  Robert  Wright,  of  the  town- 

jorisdiction      ^hip  of  Wavertree,  in  the  county  of  Lancaster,  on  &c.,  with 

under  11  G.4y 

^  1  W.  4f     force  and  arms  &c.,  at  the  township  aforesaid^  in  the  county 

c.  rOy  8.  8,  to  gforesaid,  in  and  upon  a  common  highway  there  leading 

in  judraenu  from  a  certain  public  road  or  common  highway  in  the  said 

Bench  in'w-  ^wnship  and  county,  leading  from  the  vicarage  of  Waver- 

minal  cases,  tree  towards  the  parish  church  of  Childwall,  towards  and 

raference,  as  ^^^  *  certain  other  public  road  or  common  highway  in  the 

^  ^^^.^^  said  township  and  county^  leading  from  the  said  village  of 

indictment,  Wavertree,  towards  and  unto  the  township  of  Little  Wool* 
Trreirto  Uje*"  ^^°*  *"  ^^®  '*^*^  county,  by  a  certain  wall  there,  containing 

lost  antece-  in  length  330  yards,  and  extending  into  the  said  highway  at 

the  sense^re-  ^^^  °^*^**  ^"^  thereof  seven  yards,  and  at  the  south  end 

ouires  that  thereof  five  yards,  by  him  the  said  Robert  Wright  erected 

referred  to  a°<l  built,  hath  unlawfully  and  unjustly  encroached,  and  yet 

tome  prior       ^^^  encroach,  and  the  said  wall  so  as  aforesaid  erected  and 
antecedent* 
Thus,  where  built  by  him  the  said  Robert  Wright,  from  Sec  unto  the 

ment  fofa^  ^*J^  °^  exhibiting  this  information  at  the  township  of  Wavcr- 
naisance  it  tree  aforesaid,  in  the  county  aforesaid,  with  force  and  arms 
thia diede-  unlawfully  hath  continued  and  doth  continue.  By  reason 
fendant,atthe  whereof  the  common  highway  aforesaid  hath  become  and 
W.,  encroach-  !•  greatly  straitened,  so  that  the  liege  subjects  of  our  lord 
^I'P^"^.  the  king,  upon  and  through  the  same  common  highway 
(i.e.  atthe  aforesaid,  with  their  horses  carts  and  carriages  cannot  go, 
wTl«iSine  P^^''  "^^'  ^^  labour,  as  they  ought  and  were  wont  to  do, 
/rom  a  high-  to  the  great  and  common  nuisance  of  all  the  liege  subjects 
udS  townsliip,  ^^  ^^^  ^^^^  '^^  ^^  ^^^S  ^"  ^°^  through  the  same  common 
lading  from     highway,  going,  returning,  passing,  riding  and  labouring, 

W.  towards  and  against  the  peace  &c.  This  indictment  was  removed 
C,  to  anodier 

highway  in  the  said  township,  from  the  village  of  W.  to  the  township  of  X.,  by  a  cer- 
tain wall  there  estending  into  the  sauf  highway,  and  erected  by  the  defendant,  it  was 
held  that  the  words  "  thero'^  and  **  said"  must  be  taken  as  referring  to  the  township 
of  W.  and  the  highway  there,  and  not  to  the  township  of  X.,  or  to  the  highway  leading 
from  the  village  (?  W.  to  the  township  of  X. 
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into  the  Court  of  King*s  Bench  by  certiorari,  and  was  tried        1334. 

at  the  assizes  for  the  county*  palatine  of  Lancaster,  in  the      ^"^^^^^^^ 
i.^  I         iiri  /.        1-1  WmcHT 

summer  of  1832,  when  the  defendant  was  found  guilty.  9. 

Judgment  was,  in   the  foHowing  term,  entered  up  in  the    '^^  Ki»a, 
Court  of  King's  Bench,  and  the  defendant  brought  error 
in  the  Court  of  Exchequer  Chamber.    ' 

The  cdse  having  been  entered'  for  ar^unient  on  a  day  in 
last  Hilary  term/ Cromp^on  was  al^out  to  ar^ue  for  the* 
plaintiflf  'in  error,  whert  'doutilsVere  exj^ressed  by  TindaU 
C.  J.,*  whether  the  Court  of  ExtheqUer  Chamber  had, 
under  the  act  of  1 V  Geo''i  and  VWiff.  4,  c.  70(a),  juris- 
diction over  matters  of  indictment.  His  ioraship  suggested 
as  particular  difficulties  in  the  M'ay  of  a  construction  of  the 
act,  favourable  to  their  jurisdiction  in  criminal  cases, — that 
if  error  might  be  brought  upon  judgments  in  the  King's 
Bench  In  criminal  cases,  a  man  convicted  of  murder,  for 
instance,  at  the  bar  of  the  King's  Bench,  would  have  it  in 
his  power  to  delay  the  execution  of  his  sentence  : — and  that 
the  judges  of  Aie  Common  Pleas  and  the  barons  of  the  Ex- 
chequer not  being  properly  criminal  judges,  it  could  hardly 
have  been  intended  that  they  should  sit  as  a  court  of 
error  upon  the  judgments  of  that  Court,  which  is  consi- 
dered the  highest  tribunal  of  criminal  justice  in  England. 
Crompton  reminded   the   Court  that  they  had   exercised 

(a)  Which  in  sect.  8  enacts,  shall  appoint,  either  in  term  or 
**  That  writs  of  enor  upon  any  vacation,  review  the  proceedings 
judgment  given  by  any  of  the  said  and  give  judgment,  as  they  shall  be 
Courts,  shall  hereafter  be  made  advised  thereon  ;»that  such  pro- 
returnable  only  before  the  judges,  ceedings  and  judgment,  as  altered 
or  judges  and  barons  (as  the  case  or  affirmed,  shall  be  entered  on  the 
may  be)  of  the  other  two  Courts  in  original  record  ;--and  that  such  fur- 
the  Eschequer  Chaipber,  any  law  ther  proceeding  as  may  be  neces- 
or  statute  to  the  contrary  notwith-  sary  thereon,  shall  be  awarded  by 
standing; — that  a  transcript  of  the  the  Court  in  which  the  original 
record  only  shall  be  annexed  to  record  remains, — from  which  jndg* 
the  return  of^^h^^wriltj^that  the  ment  in  error  no  writ  o(  error  shall 
court  of  erroc^  aftir  erron  are  duly  lie  or  be  had,  except  the  same  be 
assigned  and  issue  in  error  joined,  made  returnable  in  the  High  Court 
shall  at  such  time  as  the  judges  of  Pariiament.** 

VOL.  III.  3  P 


Jurisdiction, 
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1834.  jurisdiction  as  a  court  of  error  in  Trafford  v.  Regem{a)^ 
which,  like  this  case,  was  an  indictment  for  a  nuisance ;  but 
the  Court  answered  that  in  that  case  the  question  as  to  the 
jurisdiction  was  not  discussed  or  thought  of.  The  Court 
then  directed  t^at  the  hearing  of  the  case  should  be  post- 
poned, in  order  that  the  question  as  to  the  jurisdiction  of 
the  Court  might  be  fully  discussed. 

In  Easter  term,  the  case  was  again  called  on  and  ar^ 
gued(ft)  by 

First  point:  Cronq)tofi,  for  the  plaintiff  in  error.    In  answer  to  the 

first  suggestion  thrown  out  on  a  former  occasion  by  Lord 
Chief  Justice  Tindal,  it  may  be  remarked,  that  in  cases  of 
treason  and  felony  the  subject  cannot  have  a  writ  of  error, 
unless  the^a^  of  the  attorney-general  be  granted,  and  that 
the  objection  would  apply  with  still  greater  force,  as  an 
objection  of  inconvenience,  to  the  jurisdiction  which  the 
House  of  Lords  possessed  before  the  passing  of  this  act. 

To  the  second  suggestion,  the  answer  that  is  offered  is, 
that  the  judges  of  the  Common  Pleas  and  barons  of  the 
Exchequer  do  on  the  circuit  and  at  the  Old  Bailey  sit  as 
criminal  judges  under  commissions  of  oyer  and  terminer, 
and  that  the  barons  of  the  Exchequer,  as  such,  have  juris- 
diction over  an  extensive  class  of  crown  cases.  It  may 
also  be  answered,  that  a  similar  objection  might  be  made, 
with  precisely  the  same  force,  to  the  jurisdiction  of  B.  R. 
over  judgments  of  C.  B.  in  real  actions,  and  that  of  the 
Lord  Chancellor  and  the  Chief  Justices,  under  31  JSAi?,3, 
Stat.  1,  c.  12  (c),  over  revenue  matters,  until  the  late  statute. 

The  general  question,  whether  the  king  is  bound  by  the 
clause  in  the  act  of  11  Geo.  4  and  1  WilL  4,  €•  70,  giving 
its  present  jurisdiction  to  this  Court,  he  not  being  specially 

(a)  2  Crompt.  &  Jerv.  S65.  (e)  The  two  chief  justiGfls  nt 

{b)  Before  Tindal,  C.  J^  Lord      as  aneucrt  only  to  the  cbanoeUor, 

Lyndhtint,  C.  B.,  Fork,  J.,  Oate"      without  voices ;  see  Mann,  Eich. 

Uej  J.,  Vaughan,  B.,   BMnd,  B,,      Prac.  1st  ed.  498;  P.  8  Bat.  7, 

Aldertan,  J.  and  William,  B,  fo.  IS  a,  pi.  7;  4  Inst.  105;  Caith. 

388;;Kitf,901. 
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named  in  that  clause,  though  named  in  other  parts  of  the        1834. 
act,  will  be  best  discussed— by,  first,  bringing  before  the      jjT" 
Court  the  authorities  which  bear  upon  the  point;  secondly,  «. 

by  examining  whether  the  enactment  is  in  prejudice  of  the     "®  Kino. 
rights  of  the  crown ;  thirdly,  by  comparing  the  enactment  in 
the  late  statute  with  former  statutes  for  the  advancement  of 
justice;  and  lastly,  by  considering  the  general  object  of  the 
present  enactment. 

I.  The  authorities  shew  that  the  general  rule,  that  the 
king  shall  not  be  bound  by  general  words  in  an  act  of  par- 
liament in  which  he  is  not  named,  applies  only  when  the 
property  or  some  peculiar  privilege  of  the  crown  is  directly 
affected ;  and  not  even  then  if  the  act  be  for  the  general 
good, — as  for  the  advancement  of  justice,  learning,  or  piety. 
This  is  expressly  laid  down  in  some  of  the  authorities,  and 
explains  others  that  might  at  first  seem  unfavourable  to  the 
argument  that  the  king  is  bound.     Com.  Dig.  Parliament, 
(R.  8,);  Bac.  Abr.  Prerogative,  (E.  5.);    Viner's  Abr.  Sta- 
tute, (E.  10.);  Willionv.Berkeley(€t)\  the  case  of  Magda- 
len College  (6) ;  Regina  v.  Tuchin  (c),  where  the  king  was 
held  not  to  be  bound  by  the  statute  of  amendment,  1  stat. 
14  Edw.  3,  c.  6,  because  the  word  '^party'^  (which  always 
excludes  the  crown,  and  which  is  not  found  in  the  act  now 
under  consideration)  was  there  used; — the  case  of  Ecclesias- 
tical Persons{d)\ — Standen  v.  The  University  of  Oxford (e); — 
Rex  V.  The  Archbishop  of  Armagh(f)  J — the  decisions  that 
the  king  is  not  bound  by  provisions  affecting  the  property 
or  peculiar  prerogative  of  the  crown  in   the  statutes  of 
limitations, — the  statutes  relating  to  the  distribution  of  the 
property  of  bankrupts  and  insolvents, — and  the  statute  of 
frauds, — are  all  explained  by  the  principle  which  has  been 
adverted  to.    That  the  clause  of  1 1  Geo.  4  and  1  Wili  4, 
c.  70,  the  effect  of  the  provisions  of  which  is  now  under 

(a)  Piowden,  SS7,  836.  6  Mod.  268, 1  Salk.  51. 

{b)  11  Co.  Rep.  73,  73;  S.C.         (d)  5  Co.  Rep.  15. 
1  Rolle's  Rep.  165.  (e)  Sir  W.  Jones's  Rep.  17. 

(c)  «  Lord  Rajm.  1066;  S.  C.         (/)  1  Strange,  516. 
3  p2 
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1834.  consideration,  does  not  affect  the  property  or  the  peculiar 
privileges  of  the  crown,  and  that  it  is  an  act  for  the  advance* 
ment  of  justice,  will  presently  be  shewn. 

2dly.  This  act  does  not  prejudice  the  rights  of  the  crown. 
So  far  from  being  an  act  restraining  the  prerogative,  or 
limiting  its  property,  it  is  a  remedial  act,  giving  more  speedy 
and  less  expensive  redress  to  both  the  crown  and  the  sob- 
ject.  (The  Court  said  this  second  point  was  too  plain  to 
require  argument.) 

^dly.  Upon  an  examination  of  those  acts,  in  simili  mate- 
rid,  by  which  the  king  has  been  held  not  to  be  bound,  it 
will  be  found  that  the  reason  is,  that  they  have  contained 
express  exceptions.     In  the  act  of  27  Eliz.  c.  8^  intituled, 
"  An  Act  for  the  redress  of  erroneous  judgments  in  the 
Court  commonly  called  the  King's  Bench/'  by  which  the 
Court  of  Exchequer  Chamber,  as  a  court  of  error  npoo 
judgments  of  B.  R.  was  first  constituted,  there  is  an  express 
exception  of  ''  such  only  where  the  queen's  majesty  shall 
be  a  party."     In  4  Aune,  c.  16,  '^  for  the  amendment  of  the 
law,  and  the  better  advancement  of  justice,"  (which  act 
therefore,  according  to  the  argument  which  has  been  urged, 
ought  to  bind  the  crown,  and  to  extend  to  criminal  as  well 
as  civil  cases,)  there  is,  in  section  7,  an  express  proviso — 
"  That  nothing  in  this  act  before  contained  shall  extend  to 
any  writ,  declaration,  or  suit  of  appeal  of  felony  or  murder, 
or  to  any  indictment  or  presentment  of  treason,  felony  or 
murder,  or  to  other  matters,  or  to  any  process  upon  any 
of  them,  or  to  any  writ,  bill,  action,  or  information  upon 
any  penal  statute."     Thus  it  was  thought  necessary,  by  the 
great  lawyers   by  whom   those  statutes  were  framed,  to 
make  express  exceptions,  in  one  act,  of  cases  in  which  the 
crown  was  a  party,  and  in  the  other,  of  all  kinds  of  criminal 
proceedings, — lest  these  acts  ybr  the  advancement  of  Justice 
should  extend  to  the  crown  and  to  criminal  cases.     The 
framers  of  the  present  act  must  also  be  taken  to  have  bad 
before  them  these  former  statutes,  and  the  omission,  in  this 
act,  of  any  exception,  may  be  considered  as  amounting  to  a 


Wbight 
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declaration  that  the  legislature  intended  that  it  should  be         1834. 
universal  in  its  operation. 

4thly.  The  intention  of  the  legislature,  as  apparent  from  v. 

the  act,  was  to  create  one  uniform  court  of  error,  and  it  is  "®  Ki»o. 
evident  that  this  object  could  not  be  obtained  if  the  crown 
were  not  bound  by  its  provisions.  Upon  going  through 
the  act,  it  appears  perfectly  clear  that  it  was  intended 
that  the  King  should  be  bound  by  its  provisions, — ^tbat 
revenue  cases  should  not  be  again  carried  before  the  Lord 
Chancellor  and  the  two  Chief  Justices,  and  that  cases  in 
the  Common  Pleas,  in^which  the  king  is  a  party,  as  in 
actions  of  quare  impedit,  should  not  again  be  carried  to 
the  King's  Bench  by  writ  of  error.  Such  a  preservation  of 
these  old  jurisdictions  would  be  entirely  inconsistent  with 
many  of  the  provisions  of  the  act,  and  would  be  directly  at 
variance  with  the  language  of  the  8th  section,  which  enacts 
**  that  writs  of  error  upon  any  judgment  given  by  any 
of  the  said  Courts,  shall  hereafter  be  made  returnable 
only  before  the  judges,  or  judges  and  barons,  as  the  case 
may  be,  of  the  other  two  Courts  in  the  Exchequer  Cham- 
ber, any  law  or  statute  to  the  contrary  notwithstanding." 
In  conclusion,  it  may  be  remarked,  that  the  king  is  repeat- 
edly named  in  this  act,  and  that  some  parts  of  the  statute 
apply  expressly  to  criminal  matters. 

Assuming  that  this  Court  has  jurisdiction  to  correct  errors  Second  point: 
.      .J  i.  -r»     r*     •         •     •     •  I  Whether  error 

in  judgments  of  I>.  K.  m  crimmal  matters,  the  question  in  the  record. 

Upon  this  particular  record  must  now  be  considered.  The 
indictment  is  bad  for  not  stating  with  certainty  the  place  in 
which  the  nuisance  was  committed.  It  states  that  the  de- 
fendant, at  the  township  of  Wavertree»  encroached  upon  a 
common  highway  there,  leading  from  a  common  highway 
in  the  same  township,  from  the  village  of  Wavertree  to  the 
parish  church  of  Childwall,  towards  and  unto  another  com- 
mon highway,  leading  from  the  said  village  of  Wavertree  to 
the  township  of  Little  fVoolton,  by  a  certain  wall  there, 
extending  into  the  said  highway,  by  him  the  *  defendant 
erected  and  built.    The  word  "  there**  following  the  words 
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1834.  ''  by  a  certain  wall/'  necessarily  refers  to  '*  the  township  of 
Little  Woolton/'  which  is  the  last  antecedent,  and  cooae- 
quently  the  indictment  is  insensible.  The  '*  said  highway" 
into  which  the  wall  is  alleged  to  extend,  must  meM  the 
highway  leading  from  the  village  of  Wavertree  to  the  tows- 
ship  of  Little  Woolton^  and  therefore  also  the  indictment 
is  insensible;  Longe  v.  Atiim{a),  Mancester  ▼.  Daper{i\ 
Ogk's  case  (c),  Walford  v.  Anthony  (d).  [Lord  LymUkmni, 
C.  B.  If  the  whole  description  of  the  road  be  considered 
as  in  a  parenthesis,  the  statement  of  place  is  intelligibic.] 
The  Court  would  not  be  warranted  in  supplying  a  pareo* 
thesis,  for  the  purpose  of  supporting  an  indictment* 

The  Court  intimated  that  it  was  not  their  intention  to 
hear  the  counsel  on  the  side  of  the  crown  argue  that  the 
Court  had  not  jurisdiction  over  criminal  matters. 

Starkie,  for  the  crown,  cited  from  Finches  Disamne  of 
Law,  book  i.  cap*  3,  the  following  passage: — *'  Words  of 
construction  must  be  referred  to  the  next  antecedent,  wkert 
the  matter  itself  doth  not  hinder  it.'*  He  also  referred  to 
Guier's  case{e),  and  Rex  v.  Morris  (f),  and  argued  that  as 
the  only  way  of  giving  an  intelligible  meanii^  to  the  words 
**  there"  and  '*  said"  was  by  referring  them  to  the  firat  ante* 
cedent,  the  matter  might  be  said  to  kinder  the  refening 
them  to  the  last  antecedent. 

He  was  stopped  by  the  Court,  who  however  deferled 
their  judgment,  in  order  that  they  might  more  fully  consider 
the  question  of  jurisdiction* 

Cur.  adv.  vutt. 


(a)  %  RoU.  Abr.  ParolU  (E),  (d)  8  Bingh.  75;  1  Mooie  k 
pi.  10.  ADd  see  Com.  Dig.  Parols  Scott,  U6. 

(A.  14).  (e)  Dyer,  46  b. 

(b)  Ibid.  (/)  1  Leach,  C.  C.  3d  ed.  ISf. 

(c)  9  Hale's  P.  C.  180« 
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Do  a  daj  subsequent,  Tindal^  C*  J.,  delivered  the  judg«        1834. 
ment  of  the  Court.  w^^^^ 

Some  doubt  having  occurred  to  the  Court,  whether  its  «. 

juriadktian  extended  to  the  case  of  criminal  proceedings     -"^^I'o* 
brought  by  writ  of  error  from  the  Court  of  King's  Bench,  First  point: 
we  requested  that  this  point  might  be  discussed  before  we 
heard  the  argument  on  the  case  itself. 

Such  discussion  has  accordingly  taken  place;  and  if  we 
bad  still  entertained  any  doubt  upon  the  subject,  we  should 
have  directed  an  argument,  by  the  law  officers  of  the 
crown,  before  all  the  judges. 

But  we  are  perfectly  well  satisfied  that,  upon  the  proper 
construction  of  the  statute  by  which  this  Court  is  consti* 
tuted,  we  have  jurisdiction  over  criminal  as  well  as  civil 
cases,  when  brought  before  us  on  writ  of  error. 

The  act  itself  is  entitled  '*  An  Act  for  the  more  effectual 
administration  of  Justice  in  England  and  Wales;"  and  the 
preamble  declares  the  intention  to  be,  **  to  make  more 
effectual  provision  for  the  administration  of  justice  in 
England  and  Wales."  And  again,  the  8th  section,  (by 
which  this  Court  is  constituted,)  is  expressed  in  terms  the 
most  general  and  simple, — ^  That  writs  of  error  upon  any 
judgment,  given  by  amf  of  the  said  courts,  shall  hereafter 
be  made  returnable  only  before  the  judges,  (or  judges  and 
barons,  as  the  case  may  be,)  of  the  other  two  Courts,  in  the 
Exdiequer  Chamber.^' 

In  the  case  therefore  of  an  act  of  parliament,  passed  ex- 
pressly yhr  the  further  advancement  of  justice,  nnd  in  its 
particular  enactment  using  terms  so  comprehensive  as  to 
include  all  cases  brought  up  by  writ  of  error,  we  think 
there  is  neither  authority  nor  principle  for  implying  the  ex- 
(:eption  of  criminal  cases,  upon  the  ground  that  the  king, 
lis  the  pnblic  prosecutor,  is  not  expressly  mentioned  in 
this  act 

By  such  a  construction  of  the  act,  its  object  and  intent 
tan  best  be  attained ;  and  it  may  be  observed  that  no  diffi-- 
culty  can  follow  from  thb  circumstance  as  to  the  carrying 
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'  18S4.         into  effect  the  judgment  pronounced  by  this  Court  in  cri- 


mined  cases,  the  statute  having  directed  that  a  transcript 

V.  onlj  of  the  record  shall  be  annexed  to  the  return  of  the 

The  Kino.     ^j.j|  ^j  error,  and   that  the  judgment,  when   altered  or 

affirmed,  shall  be  entered  on  the  original  record,  and  all 

further  proceedings  shall  be  awarded  b;  the  Court  in  which 

the  original  record  remains. 

Second  point.        With  respect  to  the  error  assigned  in  this  particular  case, 

we  are  all  of  opinion  that  it  is  not  available,  and  that  the 

judgment  of  the  court  below  ought  to  be  affirmed. 

The  indictment  alleges  that  the  defendant,  at  the  town- 
ship of  Wavertree,  in  the  county  of  Lancaster,  in  and  upon 
a  common  highway  there,  leading  from  a  certain  public 
road  (of  which  the  termini  are  described)  to  a  certain  other 
public  road  (of  which  the  termini  are  also  described,  and 
which  are  from  Wavertree  to  the  township  of  Little  Woot- 
ton,)  by  a  certain  wall  there  extending  into  the  said  high- 
way, unlawfully  hath  excavated;  and  it  is  contended  in 
argument,  by  the  plaintiff  in  error,  that  the  latter  word 
there  must  of  necessity  be  referred  to  the  last  antecedent, 
that  is,  to  Little  Wootton. 

The  answer  appears  to  us  to  be,  that  the  only  way  of 
reading  the  indictment,  so  as  to  make  sense  of  it,  is  by 
considering  the  township  of  Little  Wootton  to  be  stated  in 
the  indictment  merely  as  the  terminus  of  one  of  the  two 
cross  highways;  and  in  that  case  there  can  be  no  ambiguity 
in  the  indictment,  as  the  word  there  cannot  refer  to  that 
highway,  but  must  of  necessity  refer  to  the  highway  in 
question,  namely,  that  at  Wavertree.  And  we  think  that  if 
there  is  no  necessary  ambiguity  in  the  construction  of  the 
indictment,  we  are  bound  not  to  create  one  by  reading  the 
indictment  in  the  only  way  which  will  make  it  unintelligi- 
ble. In  Ogle^s  case  (a)  the  sense  is  ambiguous :  the  assault 
may  as  well  have  been  made  at  N.  in  the  county  aforesaid, 
as  at  F.  in  the  county  aforesaid,  of  which  place  the  defend- 
ant is  described  by  his  addition.     It  is  just  as  sensible  whe- 

(a)  2  Hal.  P.  C.  180. 
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ther  the  reference  be  made  to  the  one  or  to  the  other. 
There  was  therefore  an  uncertainty  in  that  cade^  which  was 
held  to  be  fatal.  But  in  this  case  the  nuisance  b;  erecting 
a  wall,  which  is  local,  must  be  at  Wavertree,  where  the 
road  has  already  been  described  to  be ;  it  could  not  possi* 
bly  be  at  Little  Wootton.  There  is  therefore  no  uncer- 
tainty ;  and  the  word  there  must  consequently  be  held  to 
refer  to  the  only  antecedent  which  can  make  sense  of  the 
indictment,  that  is,  to  Wavertree.  We  think  the  authority 
cited  from  Finch's  Law  is  decisive. 

Upon  the  whole  we  are  of  opinion  that  the  judgment 
must  be  affirmed. 

Judgment  affirmed  (a)« 
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1834. 


Waigbt 

V. 

The  Kixo. 


(a)  Allusion  was  made  in  argu- 
ment {ante,  894,)  to  the  course  of 
proceeding  in  the  first  statutory 
court  of  error.  This  court,  being 
instituted  for  correcting  errors  in 
the  Court  of  Exchequer,  was  di- 
rected to  meet  in  some  chamber 
of  counsel  near  the  Exchequer;  in 
imitation  of  which,  courts  of  error 
subsequently  created  have  been 
directed  to  sit  there  also.  Tins 
original  Court  of  Exchequer  Cham- 
ber was  the  fruit  of  a  long  struggle 
between  the  Commons  and  the 
Barons  of  the  Exchequer. 

"  In  3  Edw,  3,  the  barons  of  the 
Exchequer  refused  to  certify  the 
record  of  a  judgment  on  a  writ 
of  error,  which  had  issued  out  of 
the  court  of  Chancery,  returnable 
in  the  King's  Bench,  on  the  ground 
that  the  custom  had  been  to  re« 
verse  such  judgments  by  special 
commission^  directed  to  the  trea- 
snrer  and  certain  of  the  judges, 
and  not  otherwise;  wherefore  such 
commission  was  granted.  But  the 
record  was  very  humfde  and  submis' 
give  of  their  return  upon  the  writ 


of  error,  in  wMch  they  refused  to 
certfy  the  record  in  the  King's 
Bench."  Cited  by  Jl^er<on,Attor^ 
ney-General,  F.  Moore,  566. 

In  21  Edw,  3,  we  find  the  fol- 
lowing entry  on  the  Parliament 
Roll :  **  The  Commons  pray  that 
the  judgments  given  in  the  Exche- 
quer be  redressed  and  reversed,  if 
error  there  be,  in  the;King's  Bench, 
as  well  as  judgments  given  in  the 
Common  Pleas,  and  not  before  the 
same  persons  who  gave  the  judg^ 
ments,for  it  is  not  likely  that  a  man 
should  have  a  good  conceit  against 
his  own  opinion.**  Ahswek: — ^It 
pleases  our  lord  the  King  that 
whensoever  a  man  complains  of 
such  error  done  in  the  Exchequer, 
the  chancellor  and  treasiuer  for 
the  time  being,  and  two  jusdces, 
be  assigned  by  commission  to 
cause  to  come  before  them,  in  the 
Exchequer,  the  record  and  process 
of  the  plea  wherein  the  error  is 
supposed,  and  to  correct  them  ac- 
cording to  that  which  belongeth." 
2  Rot.  Pari.  168,  No.  26.  In  the 
following  year  the  Commons  re- 
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Waioht 
TbtKijio. 


newad  their  petttioo,  nmAy  m  tbtt 
same  language.  The  oa^  replj 
which  the^  obtained  from  the  King 
was,  **  Tliit  article  was  answered 
atthalattparliaaieiiC.'*  Ibid.S08^ 
No.  21. 

Thus  matters  continued  until 
the  passing  of  31  Edw,  S,  stat.  1, 
c.  12,  tbe  provisions  of  which  do 
not  appear  to  have  given  perfect  ta* 
tisfactiooy  as  we  find  in  tbe  begin* 
ning  of  the  next  reign  (1  Rich,  S) 
tlie  following  petition  of  the  Com- 
woaoBi^**  Ako,  that  error  done  in 
the  Exchequer  may  be  redressed 
in  the  King's  Bench  or  in  Parlia- 
ment.**  Answeb  :— *' Iliere  is  a 
statute  in  this  case  which  the  King 


wills  to  be  observed.*'  SRoLPhL 
84,  No.105. 

For  instances  of  jpeeia/  com- 
mbsions  issued  under  the  great 
seal,  to  examine  eirors  in  the  £i* 
cbaqmr,  and  imAc  r^ori  tn  Pk^ 
liamenty  whare  auch  lemedj  was 
to  be  given  as  the  case  mig)it  be 
considered  to  require,  virfe  Jote  it 
ieoeifrs'acase,  H.  11  JEdb.S,  ie 
libiowbrodefcaoGario3SS;  Con* 

14  Edm.  3y  cited  4  Inst.  106;  Ai- 
hoi  ^  ILuAmi%  txm,  95  UilS; 
3  Burton^  Excb.  PracL  218»  dum 
Ball,  35;  iSir  WiVliaM  it  U  ?dii 
case,  2  Rot.  Pari.  154, 18  £(b.  3, 
No.  403,  and  Rot.  Pari.  1  JRici 


Memobandum. — For  the  cases  of  Robinson  c.  Dat  fiii 
error),  and  Cabvalho  v.  Burn  (in  error),  deaid  » 
t1k€  JSrcAejttcr  Chambtr^  videposi,  voK  iv. 
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PRINCIPAL  MATTERS. 


ABATEMENT  OF  SUIT. 

I.  By  Pka. 

And  see  Rbcobd>  1. 

1.  In  aa  action  against  A,,  a  plea  al- 
leging the  non-joinder  of  B,  as 
joint  contractor^  is  not  sufficiently 
verified  by  an  affidavit  stating  that 
A,  and  B.  were  partners  during  the 
period  within  which  the  cause  of 
action  is  stated,  in  the  special 
counts  of  the  declaration^  to  have 
accrued,  but  which  does  not  shew 
that  they  were  in  partnership  at  the 
time  laid  in  the  money  counts. 
Dobbmr.fFikon  and  Fabcr.  page  260 

ABATEMENT  OF  THE  FREE- 
HOLD. 

SeeEjmcTUKifT,  1. 

ABSTRACT  OF  TITLE. 
See  Vendor  and  PtJRCHASSBy  1. 

ACCORD  AND  SATISFACTION. 

See  Partn£B8hiP|  2,  3. 

ACT  OF  BANKRUPTCY. 
See  BjMKKvn,  I. 


ACTION. 
And  see  Costs* 

I.  Wkere  mamiamaik* 

And  see  AmBirsAMBmr,  8 — ^Amvmp- 

8IT,  I — Contribution^  1. 

1 .  After  action  broueht  to  recovet  A 
debt  unascertained  m  amount^  th^ 
immediate  payment  by  the  defendant 
of  a  specific  sum,  although  unac- 
companied with  a  denial  of  that 
sum  s  being  the  precise  amount  due» 
is  a  good  consiowation  for  a  pro- 
mise on  the  part  of  the  niainiiff  to 
forego  his  costs.  WUkmson  v. 
Bt/ers.  853 

2.  So  (per  IMtkdaU,  J.)  although  the 
amount  of  the  sum  due  bt  certain 
and  admitted^  and  the  sum  paid  be 
etactly  the  amoont  of  the  debt. 

md. 

3.  Money  advanced  to  the  poor,  by 
the  direction  of  an  overteer^  may 
be  recovered  as  money  lent  to  such 
overseer.  Kirhy  v.  Bannister  and 
others.  119 

IL  Ai  tAai  Timki 
Stt  Bond,  2* 
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III.  Joinder  of  Parties  as  Defendants. 

4.  Whether  the  ordering  of  goods  by 
one  overseer  for  the  use  of  the  parish 
creates  a  contract  binding  upon  a  co- 
overseer,  is  a  question  of  fact  de- 
pending on  the  particular  circum- 
stances of  each  case.  Eaden  v. 
Titckmarsh  and  FTaliis.  7 1 2 

5.  Where  A.  as  fanner  and  renter  of 
certain  tolls,  and  B.  as  his  surety, 
severally  promise,  undertake,  and 
agree,  to  and  with  the  lessors,  that 
A.,  his  executors  &c.,  shall  pay  a 
certain  yearly  rent ;  A,  and  B,  can- 
not be  sued  jointly  upon  default  by 
A.  to  pay  the  rent.  Lee  v.  Kixon 
and  Davison.  441 

6.  Where  it  appears  upon  the  face  of 
an  instrument,  that  a  promise  by 
two  contractors  is  intended  to  be 

joint,  it  may  be  treated  as  such,  al- 
though the  promise  be  in  terms  «e- 
veral  only.  Ibid. 

ACTION  ON  THE  CASE. 

SeeDMSAMATlOH — NUISANCB* 

ADJOINING  HOUSE. 
See  Neoligbnck. 

ADJOURNMENT. 

SceVBSTBY,  9,  10. 

ADMISSION. 
Sec  Evidence,  20. 

ADMITTANCE. 
See  Copyhold,  1 , 2, 5. 

ADOPTION  OF  NUISANCE. 
See  NyiSANCB. 

ADVERSE  POSSESSION. 
See  Ejectment,  1. 

AFFIDAVIT. 

And  see  Aaatbmbnt,  1 — Attobney,  6 
— Ceiminal  Inpormation. 

1.  An  affidavit  to  contradict  the  state- 


ment of  a  judge  as  to  what  occurred 
at  the  trial  before  him,  is  inadmis- 
sible.    Rex  V.  Grant  and  others, 

m 

AGENT. 
And  see  Lease,  3 — Ship,  2. 
I.  It  is  competent  to  a  jury  to  infer 
agency  in  a  wife,  to  accept  a  notice 
with  respect  to  a  particular  trans- 
action in  her  husband's  trade,  from 
the  circumstance  of  her  bdng  seen 
twice  in  his  counting-house,  appear- 
ing to  conduct  bis  business  with  re- 
ference to  the  transaction  in  ques- 
tion, and  on  one  of  those  occasions 
giving  directions  to  the  foreman. 
FUmmery.  Setts.  422 

AGREEMENT. 

And  see  Costs,  1,  2,  4— Evidbkce, 
1,8— Stamp. 

I.  Construction. 
1 .  B.  gives  A.  a  cognovit,  by  the  terms 
of  which  the  debt  and  costs  are  to 
be  paid  by  instalments,  and  in  case 
of  any  default,  the  whole  to  be  le- 
viable; C,  as  surety,  undertaking 
that  B.  shall  attend  at  a  certain 
place  within  seven  days  after  notice 
requiring  such  attendance,  so  that 
in  the  event  of  any  instalment  not 
being  discharged  before  the  time 
appointed  for  such  attendance,  a  ca. 
sa.  may  be  executed.  Defsolt  be- 
ing made  and  notice  given,  B.  at- 
tends and  offers  to  surrender,  bat 
obtains  time  from  A.  for  the  pay- 
ment of  the  instaimeni  then  doe. 
Held,  that  the  undertaking  of  C.  is 
discharged.     Turner  v.  Pjfwr.    354 

AMENDMENT. 

And  see  Error,  3,  4, 5,  7— Guabai^*' 
TEE,  1 — Obdeb  of  Reuoyal,  4— 
Practice,  6 — Warrant  of  Com- 
mitment. 

1.  The  decision  of  a  judge  at  cham- 
bers, as  to  allowing  amendmenu  of 
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pleadings,  wilhin  the  limits  of  his 
discretionary  power  o?er  such  amend- 
ments,  will  not  be  interfered  with 
by  the  Court,  semble.  Rex  ▼.  The 
Archbuhqp  of  York  and  others.    453 

2.  In  quare  impedit  by  the  crown, 
upon  an  alleged  forfeiture  by  si- 
mony, a  judge  at  chambers  has 
authority  to  eXiow  the  declaration 
to  be  amended  by  adding  counts 
varying  the  terms  and  the  parties 
to  the  simoniacal  contract.       Ibid. 

3.  And  it  is  in  the  discretion  of  such 
judge  to  allow  the  amendment 
without  making  the  prosecutor  pav 
the  costs  previously  incurred.   loid, 

4.  Where  the  declaration  in  ejectment 
was  on  a  supposed  joint  (Jemise  by 
A.  and  B»,  and  it  appeared  in  evi- 
dence that  J.  and  B,  had  not  such 
an  interest  that  they  could  join  in 
a  demise  to  the  nominal  phiintiff, 
Tauntorif  J.,  at  nisi  pius,  refused 
to  amend  the  declaration  under  3  & 
4  JFiil.  4,  c.  42,  8.  23,  by  severing 
the  demises.  Doe  d.  Pook  v.  £f- 
rmgton.  646 

5.  The  Court  in  banco  will  not  con- 
trol the  discretion  exercised  by  a 
judge  at  nisi  prius,  in  directing 
amendments  of  the  record.      Ihid. 

6.  Where  a  contract,  by  which  A. 
guaranteed  to  E.  the  amount  of  a 
debt  to  be  contracted  with  B.  by 
C,  was  described  in  pleading  as  a 
promise  to  jpoff  the  debt  to  be  so 
contracted,  the  Court  sanctioned  an 
amendment  onlered  at  nisi  prius,  by 
substituting  "giMiniiiffe'  for  ";Niy. 
Hanbury  v.  EUa.  438 

7.  The  Court  will  not  amend  a  de- 
fective writ  of  capias  ad  respon- 
dendum. Hodgkmion  v.  Hodghn- 
eon.  564 

8.  But  the  Court  will  amend  a  ca.  sa. 
in  which  the  sum  varies  from  the 
judgment,  where  the  party  has  sus- 
tained no  damage  from  the  error. 
M^Cormack  v.  MeUon.  881 


ANNUITY. 
And  see  Seqvbstbation. 

I.  Grant,  where  valid. 
And  see  Usuby,  1,  2,  3,  4,  5. 

1.  A  grant  of  an  annuity  for  lives 
charged  upon  land^  in  which  the 
grantor  has  only  a  chattel  interest, 
will  enure  as  a  grant  during  the 
term — if  any  of  the  cetteux  que  vies 
shall  so  long  live.  Si^ery  v.  £/- 
good.  346 

2.  Where  the  defeazance  of  a  wai^ 
rant  of  attorney  to  confess  judg- 
ment executed  by  A.,  a  beneficed 
clergyman,  states  that  it  is  given  to 
secure  to  B.  the  payment  of  an  an- 
nuity granted  by  A.  to  B,  for  hh 
life,  described  in  a  certain  indenture 
of  even  date,  &c. — that  by  such  in- 
denture it  was  agreed  that  judg- 
ment should  be  entered  up  on  the 
warrant  of  attorney,  but  that  no 
execution  should  issue  until  the  an- 
nuity should  have  been  in  arrear 
fourteen  days  after  any  of  the  days 
&c.,  in  which  case  B.  might  sue  out 
execution  iw  the  arrears  and  costs  3 
— the  Court  cannot,  upon  a  question 
as  to  the  validity  of  a  sequestration 
upon  a  levari  facias,  look  at  the  in- 
denture for  the  purpose  of  ascer- 
taining whether  it  operated  as  a 
charge  upon  A*s  benefice.  Johnson 
V.  Brader,  clerk.  654 

3.  A  warrant  of  attorney  expressed 
to  be  given  to  secure  an  annuity 
charged  upon  an  ecclesiastical  he- 
nefice  with  cure  of  souls,  is  void 
under  13  EUz,  c.  20.  Safimarsh  v. 
Hewettf  clerk — Shrine  v.   eundem. 

656 

4.  The  Court  will  set  aside  a  war- 
rant of  attorney,  judgment,  and  ex- 
ecution, where  the  defeazance  of  the 
warrant  of  attorney  recites  the  grant 
of  an  annuity  by  A.  to  £.,  rector  of 
R.,  intended  to  be  secured  by  an 
indenture  "  whereby  A.  had  charged 
the  annuity  upon  the  rectory  of  R.;" 
and  that  it  had  been  agreed  that 
such  amiuity  should  also  be  secured 
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by  that  warmtit  of  attorney,  and 
that  no  execntioQ  should  iwae  until 
twenty-one  days'  default  in  payment 
of  the  annuity,  in  which  case  B. 
mighty  toties  quoties,  sue  out  such 
execution  as  be  should  think  fit| 
and  also  sequester  the  rectory,  to 
the  intent  that  £•  might  recover 
the  arrears.  656 

APPEAL. 

And  see  Cognovit — Enclosueb— 

.   JuBTiCBS,  IV.  —  Mandamus,  2 — 

OaosB  or  Rbmovai. — Ratb,  7,  8. 

I.  Jurisdktion, 

1.  The  Court  of  Quarter  Sessions  has 
no  authority  to  make  a  rule  of  Court 
requiring  one  calendar  month's  no- 

.  tiee  of  the  entry  and  respite  of  an 
appeal  against  an  order  of  removal, 
in  addUvm  to  the  notice  of  appeal 
required  by  9  Geo.  4,  c.  7,  a.  8. 
Rex  v.  The  Jvitkee  i^ Norfolk.   55 

2.  And  if  an  appeal  be  dismissed  for 
want  of  such  notice,  the  sessions 
may  be  required,  by  mandamus,  to 
hear  it.  Ibid. 

3.  Where  the  appellants  and  respond- 
ents have  acquiesced  in  the  trial  of 
an  appeal  against  an  order  of  re- 
moval, and  the  order  has  been 
quashed,  a  certiorari  to  remove  the 
proceedings  for  the  purpose  of 
quashing  the  order  of  sessions  will 
not  be  granted  5  although  the  re- 
spondents had  received  no  notice  of 
trial,  as  required  by  a  rule  of 
court  of  the  Sessions,  and  were 
consequently  unprepared  for  the 
trial.  Rex  v.  JusHcee  of  the  East 
Riding  of  Yorkshire.  93 

APPOINTMENT. 
See  Copyhold,  1 — ^Cobpobation— 

POWBB. 

APPRENTICE. 
See  Sbttlbmbnt,  L 

APPURTENANCES. 
See  Fbbb  Wabben. 


ARBITRAMENT. 

And  see  Savings*  Bank,  I,  2,  5. 

1.  fTkat  contnwersies  are  witUn  S  &  9 
9W.3,  ell. 

1.  Where,  in  articles  of  agreement 
for  the  sale  of  land  by  J.  to  B.,  it 
is  stipulated  that  the  price  shaQ  be 
fixed  oy  an  arbitrator,  and  the  agree- 
ment be  made  a  rule  of  Court,  A. 
cannot  have  an  attachment  against 

B.  for  non-payment  of  the  price 
awarded.  In  the  natter  qfarSira- 
tion  between  Lee  and  Hemingwcy. 

860 

2.  A.*9  only  remedy  is  by  ac^wB  oo 
the  articles.  IbU. 

II.  AxDordj  where  sufideni. 

3i  Where  a  cause  is  referred,  it  is  not 
necessary  that  the  arbitrator  should 
find  for  the  plaintiflf  or  defendant 
in  the  very  words  of  the  isiue. 
fr^kes  v.  Shipton.  240 

4.  It  is  sufficient  if  he  decides  eubstan- 
tiaUy  the  question  in  dispute.  Aid. 

5«  An  awtfd  made  upon  a  reference 
of  a  cause  and  all  matters  in  differ- 
ence, is  bad,  if  it  omit  to  assess 
damages  upon  a  judgment  by  m/ 
dkit  upon  a  new  assignment  of 
excess.  Aid. 

III.  Operation  of  Avford. 

6.  In  an  action  between  A.,  tenant  of 
Whiteacre,  and  B.,  his  landlord,  all 
matters  in  dispute  are  referred  to 

C,  who  is  to  determine  what  shall 
be  done  with  respect  to  the  land : 
C.  awards  with  respect  to  the  land, 
that  from  the  date  of  his  award  the 
tenancy  shall  ceaae,  and  that  A. 
shall,  within  a  month,  deliver  up 
possession  to  B.t  Possession  k 
taken  accordingly:  D.,  a  creditor 
of  A.,  afterwards  issues  execution 
against  A.,  and  takes  the  crops 
growing  on  Whiteacre.  Held,  that 
this  award  did  not  determine  the 
tenancy.     Thorpe  v.  £yrf.         214 

7.  Held  also,  that  the  award  was 
admissible  in  eridence  upon  the 
trial  of  an  issue  between  B.  and  D. 
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upon  the  question  whether,  at  the 
time  of  the  execution,  the  crops 
were  the  property  of  A*  or  B.  214 

IV.  Setting  aside  Award. 

8.  The  rule  of  Easter  Term,  2  Oeo. 
4»  requiring  the  gnmndi  of  ohjec- 
tion  to  an  award  to  be  stated  upon 
a  role  nisi  to  set  it  aside,  applies  to 
a  certificate  of  an  arbitrator  em- 
powered to  ascertain  the  amount 
due  from  the  defendant  to  the  plain- 
tiff, and  to  certify  the  same  to  the 
associate,  by  whom  a  verdict  is  to  be 
entered  accordingly.  Carmkhael  ▼. 
Hoi/chen.  203 

ARREST. 
And  see  Stamp. 

I.  PmikgeframArregtinCioUCatti. 

As  to  the  Prioilege  of  a  Barrister, 
see  213,  ft. 

1.  A  slight  deflation  will  not  deprive 
a  party  returning  from  attendance 
in  a  Court  of  Justice,  of  his  privi- 
lege from  arrest.  Pitt  v.  Coombes, 
in  the  matter  of  Charles  Pitt.     2 1 2 

2.  A  party  who  has  been  detained, 
tried,  and  acquitted,  on  a  criminal 
charge,  is  not  protected  from  arrest, 
on  civil  process,  during  his  return 
home  from  the  Court  in  which  he 
was  tried.  Goodmyn  v.  Lordon.  879 

II.  Discharge  from  Arreit. 
And  set  Dsbtoe  and  Cssditob. 

3.  A  party  arrested  under  an  attach- 
ment for  contempt  of  Court  in  not 
paying  money,  is  not  entitled  to 
be  diMbarged  upon  tendering  the 
amount  to  Che  officer.  Piit  v. 
Coambes.  212 

III.  i^rrei^  tn  Criminal  Cases. 

4.  A  private  penon  cannot  justify  an 
arrest  upon  a  suspicion  of  felony  for 
the  ptnpose  of  taking  the  party  to 
the  place  where  the  theft  was  com- 
mitted, with  a  view  to  ascertain 
whether  he  was  the  thief.  HiM  v. 
Booth.  316 


ASSAULT. 
See  DsBTOB  and  Cbbditoe»  1. 

ASSETS. 

J.  Upon  plene  administravit  pleaded 
by  C,  an  executrix,  and  B*,  her 
husband  (joined  for  conformity), 
it  is  competent  to  the  plaintiff  to 
•hew  that  debts  aUeged  to  have 
been  paid  by  C.  out  of  the  assets, 
were  In  fact  paid  by  B.  out  of  the 
proceeds  of  land  conveyed  to  B.  by 
the  testator,  for  the  payment  of  his 
debts.  Marston  v.  Domnes  and 
fPye,  executrix,  S^c.  86 1 

ASSIGNMENT. 

jSeeBANKBurr,  1,6,  r*— CorrBiaHT-* 
Embbagbby. 

ASSUliPSIT. 

I.  Implied  Promise  of  Forhearance. 

1.  Where  a  tenant,  about  to  quit  his 
farm,  advertises  for  sale  by  auction 
his  stock  &c.  upon  the  farm,  his 

Eayment  of  rent  already  due  and  to 
e  due  at  the  expiration  of  his  te- 
Dancy,  to  his  landlord,  who  has  no- 
tice of  the  intended  sale,  does  not 
raise  an  implied  promise,  on  the 
part  of  the  landloid,  not  to  inter- 
fere with,  or  prevent,  the  sale,  or  the 
removal  of  the  property.  Bnshbj/ 
V.  Fuher.  381 

ATTACHMENT. 

5ef  Abbitbambnt,  1 — Abbbbt,  3 — 
W1TNB88,  3. 

ATTESTING  WITNESS. 
See  EviDBNCBy  2,  3.  8— Witness,  4.' 

ATTORNEY. 

I.  Bills  of  Costs. 
And  see  Cost8-*Ecclbsia8Ticai« 

CoUBT. 

1.  A  Court  has  no  power  toorder  the 
bill  of  an  attorney  to  be  taxed  un- 
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less  it  appear  that  some  part  of  the 
basiness  was  done  in  the  Court  in 
which  the  application  for  the  order 
is  madc;^     Ex  parte  King.         437 

2.  A  defendant's  attorney  having  de- 
livered to  his  client  his  bill  of  costs 
from  which  more  than  one-sixth  is 
taxed  off^  cannot  afterwards  alter 
that  proportion,  by  adding  on  both 
sides  of  the  account  a  sum  received 
by  him  from  his  client,  and  paid 
into  Court.    Hcys  v.  Troiter.    1 74 

3«  llie  Court  refused  to  require  an 
attorney  to  pay  the  costs  of  taxa- 
tion, where  the  deduction  beyond 
one-sixth  was  occasioned  by  the 
entire  disallowance  of  one  of  the 
bills  ddivered,  on  the  ground  of 
non-liability.  MiUs  v.  Retett.   767 

4.  Where  less  than  one-sixth  is  upon 
taxation  struck  off  an  attorney's 
bill,  the  Court  will,  as  a  matter  of 
course,  order  the  client  to  pay  the 
costs  of  taxation.  Ibid. 

II.  His  Uen. 
See  EccLEtiABTJCiu:.  Court. 

III.  Striking  off  the  BfiUs. 

5.  The  Court  will  not  entertain  an 
application  to  strike  an  attorney  off 
the  rolls,  except  where  it  is  made 

by  counsel.    In  re  Gent.^ 

one  %c.  b5t 

6.  In  f^davits  in  support  of  a  rule  to 
strike  an  attorney  off  the  rolls,  it  is 
not  sufficient  for  the  deponents  to 
state  facts  from  which  such  mis- 
conduct may  be  inferred^  without 
directly  asserting  their  belief  that 
the  party  charged  has  been  actually 
guilty  of  such  miscohduct.  In  the 
matter  of  Kingf  Gent*  one  SfC.  7\6 

AUCTION. 
See  Vendor  and  Pubchaser,  1  • 

AUTERFOITS  CONVICT. 
See  Record. 


AUTHOR. 
See  Copyright. 

AVOWRY. 
And  see  DiaTBESs— Replevin. 

I.  For  Poor-rate. 
SfeRATE,  10. 

AWARD. 
See  Arbitrament — ^Enclosure, 

BAIL. 

And  see  Stamp,  I . 

1.  Special  bail  in  an  action  in  this 
Court,  by  bill,  were  liable  to  the 
amount  of  debt  and  costs  recovered, 
such  amount  not  exceeding  double 
the  sum  sworn  to.  BUmey  v.  HoU^ 
Blaney  v.  Fardell.  529 

BAILIFF. 
See  Corporation— EviDBNCE,  10. 

BANKRUPT. 
And  see  Embbaceby — ^Trover,  4. 

I.  Cases  wpon  6  Geo,  4,  c.  16, «.  2. 
(Act  (f  Bankrupt^,) 

1.  An  assignment  by  a  trader  of  all 
his  estate  and  effects  for  the  benefit 
of  all  his  creditors,  executed  by  the 
trader,  but  not  executed  by  the 
trustee,  or  by  any  creditor,  or  fur- 
ther acted  on,  is  an  act  of  bank- 
ruptcy,    Boicherley  ▼.  Lancaster. 

383 

2»  A  sale  to  a  bond  Jide  purchaser  of 
the  whole  of  a  trader^s  stock  in 
trade,  with  an  intention  on  the  part 
of  the  trader  to  abscond  with  the 
money  Bud  cheat  his  creditors,  is 
not  an  act  of  bankruptcy.  Baxter 
V.  Pritchard.  138 

3.  A  fair  and  bond  fide  sale  of  the 
whole  of  a  trader*s  property,  is  not 
of  itself  an  act  of  bankruptcy.  Rose 
y.  Haycock.  644  (a) 


INDEX. 


909 


4.  The  party  who  impeaches  the  sale 
of  the  whole  of  a  trader's  property, 
must  shew  some  acts  from  which 
fraud  may  be  inferred.  644  (a) 

II.  Cases  upon  Section  1 2. 
{What  passes  to  assignees  as  property 

*'  which  the  bankrupt  could  have  de- 
parted xoithai,**) 

5.  A.  bequeathed  a  house  to  B,  for 
the  residue  of  a  term  of  years,  if  B, 
should  so  long  live  and  continue  to 
inhabit  therein^  and  after  ^.'s  de- 
cease or  giving  up  the  possession, 
he  bequeathed  the  house  to  C,  the 
wife  of  B,f  for  the  remainder  of  the 
term,  in  case  she  should  so  long 
live  therein  and  remain  the  widow 
of  B,,  with  further  limitations  to 
the  issue  of  B,  B.  enters  with  the 
assent  of  the  executors  of  A,^  and 
afterwards,  being  in  insolvent  cir- 
cumstances, goes  to  sea  for  six 
months.  C.  continues  to  occupy 
the  house  and  to  carry  on  B.'s  trade 
therein.  During  the  absence  of  B, 
a  commission  of  bankrupt  issues 
against  him.  After  bis  return,  B. 
continues  the  occupation  and  the 
business  until  the  house  is  sold  by 
bis  assignees,  when  B,  and  C  are 
turned  out  of  possession  by  the  ven- 
dee. B.  dies.  C  remaining  a  widow 
demands  possession :  Held,  that  the 
bequest  to  C.  did  not  in  equity 
enure  as  a  limitation  to  her  sepa- 
rate benefit, — and  that  her  executory 
estate  passed  to  the  assignees  of  B. 
as  being  such  an  interest  as  B.  could 
have  lawfully  departed  withal.  Doe 
▼.  Steward  and  others.  372 

6.  Held  alsb,  that  B.'s  going  to  sea 
on  account  of  insolvency,  was  not 
a  ceasing  to  inhabit  or  giving  up 
of  possession,  so  as  to  defeat  his  life 
estate.  Ibid, 

7.  Nor  bis  being  turned  out  of  pos- 
session ^  Semblt.  Ibid, 

III.  Cases  upon  Section  72. 
{Reputed  Ownership.) 

8.  Upon  the  assignment  of  a  simple 

VOL.  III. 


contract  debt,  the  assignor  must  be 
considered  as  having  the  order  and 
disposition  of  the  debt  with  the  con- 
sent of  the  true  owner,  until  the 
debtor  has  notice  of  the  assignment. 
Buck  V.  Lee.  580 

9.  Such  debt  will  therefore  pass  to  the 
assignees  of  a  bankrupt,  by  virtue 
of  0  Geo.  4,  c.  16,  s.  72,  and  to  the 
assignees  of  an  insolvent  debtor  un- 
der 7  G«).  4,  c.  57,  s.  31.  580 

10.  To  entitle  the  assignees  of  a  bank- 
rupt under  the  72d  section,  it  is  not 
sufficient  to  shew  that  the  goods 
were  in  the  order  and  disposition  of 
the  bankrupt  with  the  consent  of  a 
party,  who  was  permitted  by  the 
true  owner  to  deal  with  them  as  his 
own,  but  the  consent  must  move 
directly  from  the  true  owner  to  the 
bankrupt.  Fraser  v,  Swansea  Canal 
Company.  391 

And  see  Tbover,  4. 

IV.  Certificate. 
See  Settlement,  13. 

BAPTISM. 
See  Eyidencb,  27. 

BARON  AND  FEME. 

See  Agent,  1 — Bankrupt,  5 — Con- 
spiracy, 1 — Eyidence,  2G,  27 — 
Fraud,  2. 

BARRISTER. 

And  see  Attorney,  5. 

I.  Privilege  from  Arrest,  see  213,  n. 

BENCHER. 
See  Inns  of  Chancery. 

BENEFICE. 
See  Annuity — Practice. 

BENEFICIAL  OCCUPATION  OF 
LAND. 


See  Rate. 


3q 


910 


INDEX. 


BENEFIT  SOCIETY. 

See  Savings*  Bank^  1 , 2,  3. 

BEER. 
And  see  Chaeteb,  1 . 

1.  The  carrying  on  by  ^  of  the  basi- 
ness  of  retailing  beer  in  a  public 
housej  in  the  name  and  by  the 
agency  of  B*,  Uie  person  liceiued 
by  the  magistrates^  is  not  a  fraud 
on  the  licensing  system.  Brooker 
V.  fl^ood.  96 

2,  A  sale  to  A.,  therefore,  for  the 
purposes  of  such  trade,  is  valid. 

IM. 

BILL  OP  COMPLAINT. 

I.  In  Chancery. 
See  Evidence,  12. 

II.  In  the  King's  Bench. 
And  see  Bail. 

1.  Plene  administravit,  and  no  assets 
at  the  time  of  exhibiting  of  the  hill^ 
pleaded  after  the  uniformity  of  pro- 
cess act,  (2  WiU.  A,  c.  39,)  was 
held,  after  verdict,  to  refer  to  the 
commencement  of  the  suit.  Rees^ 
Gent,  one  ^-c*  v.  Morgan*         205 

BILL  OF  COSTS. 
Se€  Attorney — Costs. 

BILLS  AND  NOTES. 

And  see  Evidence,  23 — ^Minor — 

Fleadinoi  5 — Overseer,  3. 

I.  Transfer  of  Property  in, 

1.  The  right  of  action  upon  a  bill 
accepted  for  value,  may  be  trans- 
ferred by  indorsement  without  va- 
lue, and  by  way  of  gift.  Heydon 
V.  Thonq)son,  Gent,  one  S^c,       319 

2.  To  an  action  by  an  indorsee  for 
value,  of  a  bill  which  has  been  lost, 
it  is  no  defence  that  the  bill  was 
taken  under  circumstances  which 
ought  to  have  excited  the  suspicion 
of  a  prudent  and  amiiws  man. 
Crook  V.  Jadis.  257 

3«  Nothing  short  of  gross  negligence 
will  be  an  answer^  Ibid, 


4.  To  an  action  by  an  indonee  against 
an  indorser,  who  had  lost  the  bill 
by  accident,  it  is  no  answer  that 
the  plaintiff  took  the  ImU  under  cir- 
cumstances in  which  a  prudent  or 
cautious  man  would  not  have  taken 
it  without  inquiries  as  to  Ae  titk 
of  the  holder,  unless  the  circum- 
stances be  such  as  to  ruse  an  infe- 
rence of  mala  Jides.  Buekkaum  v. 
Harrison,  188 

5.  Negligence  on  the  part  of  the  ioier 
of  a  bill  of  eRchange»  ia  not  pob- 
lishing  his  loss,  wiU  not  cure  any 
defect  in  the  title  of  a  sabeequent 
boUer,  in  retpoct  of  the  mode  in 
which  the  bill  came  into  Abe  pos- 
session of  the  latter.  hid, 

6.  In  an  action  by  B,  indorsee,  against 
C.  acceptor,  C.  pleads  that  the  ae- 
ceptance  wasobtained  from  bias  with- 
out consideration  and  by  the  fraud 
of  A.  the  drawer,  and  was  indorsed 
to  fi.  without  oonsideratioD  aad 
with  notice  of  the  fraud  and  of  4e 
want  of  consideration  as  betsteai 
A.  and  C.  SemUe,  that  JEL  mav 
reply,  merely  traversing  the  ftawL 
Heydmv.  Tkmpnn.OaU.  am^ 

319 

7.  If,  however,  B,  newly  asdgn  a  de- 
ferent bill,  accepted  generally,  aad 
the  defendant  plea^  as  before, 
omitting  the  statenent  of  the  or^- 
nal  want  of  consideration,  a  repE- 
cation  to  such  plea,  merely  Uavcrs- 
ing  the  fraud,  is  sufficient.        Hid, 

8.  The  circumstances  of  fraud  itelcd 
in  the  plea  being  that  the  defendant 
wrote  his  name  and  a  qualified  ac- 
ceptance on  blank  stamped  paptr, 
and  delivered  it  to  the  drawer  for 
the  purpose  of  his  drawing  thereon 
a  bill  at  nine  months,  bat  that  the 
drawer  drew  upon  such  paper  a  bill 
at  six  months;  the  Court  held,  that 
a  replication  merely  denying  that  the 
defendant  wrote  his  name  and  a  qua- 
li6ed  acceptance  on  blank  stamped 
paper,  in  manner  and  forin  &c.,  suf- 
ficiently put  in  issue  the  whole 
fraud.  319 
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IL  Notice  tf  Dishonour. 
9,  A  letter  written  by  the  drawer  to 
the  bolder^  six  days  after  the  day 
on  which  the  drawer  should  have 
received  notice  of  dishonour,  and 
Containing  ambiguous  expressions 
respecting  the  non-payment  of  the 
bill  was  held  to  be  properly  left  to 
the  jury,  as  evidence  from  which 
they  might  or  might  not  infer  that 
notice  had  been  given  on  the  proper 
day.  Booth  and  others  v.  Jacobs 
and  another*  351 

BIRTH. 

See  Etidencb^  27. 

BISHOP. 
And  see  Sbqusstr  atiok. 
1*  Whether  the  bishop  must  of  neces- 
sity be  made  a  party  to  a  rule  nisi, 
to  set  aside  a  sequestration  granted 
by  him,  qucere.  Bishop  v.  Hatch, 
Chuter  v.  same.  498 

BONA  FIDE  PURCHASE. 

See  Bankrupt^  3,  4,  5. 

BOND. 

And  see  Estoppel,  1. 

I.  Constrttetion  of. 
1.  Upon  the  marriage  of  ^.  with  B. 
— the  widow  and  successor  of  C,  a 
trader — A.,  in  consideration  of  the 
stock  in  trade  which  be  receives 
with  B.,  gives  a  bond  to  D.,  condi- 
tioned to  pay  to  the  children  of  B. 
by  C,  within  twelve  months  after 
her  death,  300/.«  if  upon  an  account 
taken  the  stock  in  trade  and  effects 
of  the  basiness,  if  then  carried  on 
by  A.,  shall  amount  to  400/. ;  but 
in  case  upon  such  account  the  stock 
in  trade  shall  amount  to  less  than 
400/.,  then  A.  shall  pay  to  such 
children  120/.  ^.,  during  the  life- 
time of  JB,  discontinues  the  trade, 


and  ceases  to  have  any  stock : 
Held,  that  this  obligation  is  dis- 
charged. Beswicky.  Stoindells.  \59 

II.  When  suable. 

.  A  bond  conditioned  for  the  pay- 
ment of  a  certain  sum,  with  inter- 
est, may  be  put  in  suit  without  a 
previous  demand  of  payment.  Gibbs 
and  another  v.  Southam,  155 


BUILDINGS. 

See  CoATPENSATiON — ^Neougence. 

BUTTER. 

Sfe  Contract,  3. 

CANAL  COMPANY. 

See  Certiorari— CoMPEirsATXOV— 
Trover.  . 

CAPIAS  AD  RESPONDEN- 
DUM. 

1.  The  Court  will  not  amend  a  de- 
fective writ  of  capias.  Hodgkinson 
V.  Hodgkinson.  564 

In  A  defendant  taken  upon  a  ca- 
pias is  entitled  to  be  discharged, 
if  between  the  writ  and  the  copy 
served  upon  him  there  is  a  vari- 
ance either  in  the  sound  or  in  the 
sense  of  the  words.  Ibid. 

).  As  where  in  a  capiaa  the  address 
was  to  the  Sheriff  of  Middlesex^ 
and  in  the  copy,  to  the  Sheriff  of 
Middesex.  Ibid. 

CARRIAGE. 
See  Innkeeper. 

CASE,  ACTION  ON  THE. 
Set  Defamation — Nuisance, 

CERTIFICATE. 

I.  By  Judge. 

See  Costs,  6. 
3q2 
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II.  By  Arbitrator. 
See  Arbitrament,  4. 

III,  Of  Bankrupt. 
See  Settlement,  IS,  14. 

IV.  Of  Registry  of  Skip. 
See  Conviction,  1. 

CERTIORARI. 

And  see  Appeal — Costs,  5. 

I.  How  obtained. 

1.  Held,  that  a  judge's  order  or  fiat 
for  a  certiorari  to  issue  in  vacation 
c«in  only  be  granted  nisi.  Rex  v. 
Inhabitants  of   Chipping  Sodbury, 

104 

II.  Operation  of 

2.  A  certiorari  removing  an  order  of 
sessions,  which  order,  upon  being 
sent  back  for  re-statement,  is  re- 
versed by  them,  does  not  operate 
to  remove  the  new  order  of  ses- 
sions.    Rex  v.  Bloxam.  385 

3.  The  party  complaining  of  the  se- 
cond order  is  the  party  who  must 
remove  it.  Ibid. 

4.  A  certiorari  does  not  operate  to 
remove  an  order  of  sessions  made 
more  than  six  months  before, 
though  the  delay  was  occasioned 
by  causes  over  which  the  prosecu- 
tor had  no  control.  Ibid. 

III.  When  taken  away. 

5.  Where  an  act  of  parliament,  ena- 
bling a  company  to  make  certain 

^  canals,  &:c.  directs  that  questions 
of  compensation,  &c.  shall  be  tried 
by  a  jury,  before  the  justices  at 
quarter  sessions,  and  expressly 
takes  away  the  certiorari;  and  a 
subsequent  act^  (enabling  the  com- 
pany to  make  certain  other  canals,) 
directs  that  the  former  act,  and  all 
the  powers,  provisions,  exceptions, 
rules,  remedies,  regulations,  penal- 
ties, forfeitures,  articles,  matters, 
and  things  therein  contained,  shall 
be  in   full   force,    and  shall  ex- 


tend to  and  be  used,  executed, 
applied,  enforced,  and  put  in  exe- 
cution, to  all  intents  and  purposes, 
as  to  that  act  and  the  several  mat- 
ters and  things  therein  contained, 
for  making  and  maintaining  the 
canals,  &c.  to  be  made  by  virtue 
of  that  act,  and  for  carryrag  the 
several  purposes  of  that  act  into 
execution  in  as  ample  and  benefi- 
cial a  manner,  to  all  intents  and 
purposes,  as  if  the  same  had  been 
respectively  re-enacted  in  the  body 
of  that  act :  Held,  that  the  clause 
taking  away  the  certiorari  must  be 
considered  as  embodied  in  the  lat- 
ter act.  Rex  v.  The  Justices  of  the 
West  Riding  of  Yorksha-e^^In  tie 
matter  of  the  Aire  and  CaUer  Na- 
vigation. 802 

6.  And  in  such  case  the  Court  will 
not  grant  a  mandamus  to  the  jus- 
tices or  clerk  of  the  peace  to  enter 
up  judgment  upon  the  verdict  of 
a  jury  otherwise  than  in  the  term* 
in  which  it  is  given  by  the  jury, 
even  though  it  appear  by  affidavit 
that  in  ascertaining  the  amount  of 
damages  to  be  assessed  by  them, 
they  took  into  consideration  mat- 
ters not  properly  within  their  ju- 
risdiction. Ibid* 

7.  So  though  it  should  appear  upon 
the  face  of  the  proceedings  that 
the  jury  have  assessed  separate 
damages  in  respect  of  matters  fo- 
reign to  tlieir  jurisdiction.       Ibid. 

8.  But  such  a  finding  would  be  a 
nullity,  and  could  not  be  enforced. 

Ibid. 

CHAIRMAN. 
See  Vestrt,  10. 

CHARGEABILITY. 
See  CoifSPiRACT. 

CHARTER. 

I.  Construction  of. 

1.  By  ancient  charters  the  kiogi 
being  seised  of  toll  traverse,  grant- 
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ed  to  a  dean  and  chapter,  for 
themselves  and  their  freeholders 
and  other  men,  that  they  should  be 
quit  of  toll:  Held,  that  a  copy- 
holder who  makes  beer  for  sale 
upon  premises  holden  by  him  of 
the  dean  and  chapter,  and  within 
the  Liberty  of  the  church,  through- 
out which  the  dean  and  chapter 
possess  jurisdiction  by  virtue  of 
the  charters  granted  to  them^  is 
exempt  from  the  payment  of  tolls 
in  respect  of  a  cart  laden  with 
such  beer.  Lord  Middkton  and 
others  v.  LamberL  841 

2.  A  fortiori  is  he  exempt  from  pay- 
ment of  tolls  in  respect  of  sheep, 
part  of  his  farming  stock  on  his 
copyholdy  going  to  a  fair  to  be  sold. 

Ibid. 

S.  Whether^  if  one  of  the  ecclesiasti- 
cal bodj/  had  claimed  to  be  free 
from  toll  in  respect  of  merchan" 
dvxt  the  charter  would  have  been 
held  to  give  to  him  such  an  immu- 
nity, qwzre.  Ibid. 

CHARTER-PARTY. 

See  Ship. 

CHATTEL  INTEREST. 

Set  Annuity. 

CHURCHWARDENS. 

See  Mandamus,  1 — Overseers. 

CLERGYMAN. 

Set  Annuity — Practice. 

CLERK. 
See  Settlement,  8,  12,  13,  14,  15. 

CLERK  OF  THE  PEACE. 

See  Quarter  Sessions. 

CLERK  TO  TURNPIKE  TRUS- 
TEES. 

Set  Tolls,  5, 


COGNOVIT. 

^R(f«ee  Agreement,  1 — Practice,  2. 

1.  Where  in  a  cognovit  it  is  stipu- 
lated that  judgment  shall  not  be 
entered  up  until  after  the  final 
hearing  of  a  Chancery  suit,  and 
final  decree  or  order  thereupon, 
when,  in  the  event  of  the  final  de- 
cree or  order  being  in  favour  of 
the  plaintiff,  the  judgment  and 
execution  upon  the  cognovit  are 
to  operate  in  accordance  with  the 
decree  or  order,  and  the  plaintiff 
is  to  be  entitled  to  levy  for  the 
amount  decreed,  and  no  more : 
the  plaintiff  is  not  authorized  to 
enter  up  judgment,  pending  an  ap- 
peal to  the  Lord  Chancellor  against 
a  final  decree  at  the  Rolls  dismiss- 
ing the  defendant's  bill.  Jones  v. 
Reynolds.  465 

COLLUSION. 

See  Fraud — Insolvent  Debtor,  3. 

COMMITMENT  FOR  RE-EXA- 
MINATION. 

See  Justices,  3. 

COMPENSATION, 

And  see  Certiorari. 

1.  A  public  company  is  by  statute 
empowered  to  hold  lands  and  to 
purchase  certain  scheduled  mes- 
suages, and  is  required  to  make 
compensation  by  a  particular  pro- 
cess to  persons  **  damaged  or  in- 
jured by  or  in  the  taking  down  of 
any  of  the  messuages  or  buildings 
to  be  taken  down  for  the  purposes 
or  otherwise  in  the  execution  of 
the  act."  The  company  purchased 
a  house  not  mentioned  in  the  sche- 
dule, and  in  pulling  it  down  in- 
jured the  adjoining  house :  Held, 
that  the  tenant  of  the  adjoining 
house  was  not  entitled  to  compen- 
sation by  the  process  provided  by 

'   the  act.     Rex  v.  The  Hungerford 


914 


INDEX. 


Market  Company,  Ex  parte  Eyre. 

2.  A  company  for  effecting  improve- 
menu  in  a  town^  is  empowered  by 
•tatute  to  take  qeruin  lands,  &c. 
upon  giving   nQtice    and  making 
compensation;  the  amount  of  com- 
pensation, if  not  af^reed  upon,  to 
be  ascertained  by  a  jury ;  and  it  is 
provided,   that  in  case   the  jury 
shall  assess  the  damages  at  more 
than  was    offered,    the   company 
shall  pay  '*  the  costs  of  the  notices 
and  precepts,  and  of  summoning 
the  jury  and  witnesses,  and  also  of 
the  inquest:"  Held,  that  a  party 
whose    property  was  assessed  at 
more  than  the  sum  offered,  was 
entitled  to  his  general  costs  at- 
tending the  trial,  but  not  to  ex- 
penses of  surveying.     Rex  v.  The 
Justices  of  the  City  of  York.      685 
3.  Whether,  when  an  act  for  mak- 
ing   canals,   &c.     authorizes    the 
summoning  a  jury  *<to  ascertain 
what  sum,  &c.   shall  be  paid  by 
way  of  recompense  either  for  the 
damages  hefot^  that  time  sustain- 
ed, or  for  the  future  temporary  or 
perpetual  continuance  of  any   re- 
curring damages  occasioned,   and 
the  time  or  occasion  of  which  shall 
have  been  only  in  part  obviated, 
repaired,  or  remedied,  and  which 
can  or  will  be  do  further  repaired 
or  remedied,''  the  jury  can  assess 
compensation    in  respect  of  pro- 
spective damages  when  no  previous 
damage  has  been  sustained,  quare. 
Bex  V,   The  Justices  of  the  fTest 
Riding  of  Yorkshire,--in  the  matter 
rfthe  Aire  and  Colder  Naoigation. 

COMPROMISE. 

See  Costs. 

CONDITION. 

See  Agreement — Bond. 

CONSEQUENTIAL  DAMAGE. 

Sec  Compensation,  1, 3— ^D£F^MA« 
TioN,  1— Negligence. 


CONSIDERATION. 

See  Action— Bills  and  Notss»  1,  2, 
6,  7  —  Evidence,  26  —  Fbauds, 
Statute  of,  1,  3* 

CONSPIRACY. 

And  see  Statutb. 

I.  WhtnanlndkiabUOfimee. 

1.  A  conspiracy  to  procure  a  mar- 
riage between  poor  persoBs  of  dif- 
ferent parishes  for  the  purpose  of 
exonerating  the  parish  of  the  wo- 
man and  charging  the  odier  pa- 
rish, is  not  an  indictable  oflfence, 
unless  the  parties  were  unwilling 
to  marry,  or  some  forcible  or  frau- 
dulent means  of  bringing  about 
the  marriage  were  resorted  to. 
Rex  V.  Seward  and  others.         SB7 

2.  A  conspiracy  to  exonerate  horn 
the  prospective  burthoi  of  main- 
taining a  pauper  not  at  tlietraie 
actuaHy  chai^eaUe,  and  to  throw 
the  burden  upon  another  parish 
by  means  not  in  themselves  unlaw- 
ful, is  not  indictable.  Ibid. 

11.  Haw  charged, 

3.  In  such  an  indictment  a  statement 
that  the  female  was  a  p<M>r  mmar- 
ried  woman  with  child,  is  not  equi- 
valent to  a  statement  of  actual 
chargeability.  Ibid. 

CONSTRUCTION. 

See  Aoresm£NT<~Bon» — Cognovit 
— Contract — Pleading,  8,  9 — 
Power — Statute. 

CONTEMPT. 
See  Arrest — ^Practice,  4. 

CONTRACT. 

And  see  Executor — Fraud— Ovsa- 

SEER— Ship — ^TolLa 

I.  LegdUy. 
1.  The  carrying  on  by  A.  of  the 
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busiiMm  of  retafling  beer  in  a 
public-house,  in  the  name  and  by 
the  agency  of  B.,  the  person  li- 
censed by  the  roa^tratet,  is  not  a 
fraud  on  the  licensing  system. 
Brooker  v.  Wood,  96 

£•  A  sale  to  A.  thereforer  for  the  pur- 
poees  of  such  trade,  is  valid.   Ihid. 

d.  Where  a  statute  contains  regula- 
tions for  the  protection  of  buyers 
against  the  fnuid  of  sellers,  a  seller 
cannot  recover  for  the  price  of 
goods  sold  in  contravention  of  the 
regulations,  although  the  statute, 
whilst  it  imposes  a  penalty  upon 
the  seller,  does  not  in  terms  pro- 
hibit such  a  sale.  Foiier  v.  Tay- 
hr.  244 

4.  Where,  therefore^  butter  was  sold 
in  firkins  not  branded  according  to 
the  provisions  of  acts  (36  Geo.  d, 
c.  8,  and  dS  Geo.  3,  c.  73,)  ''  to 
prevent  abuses  and  frauds  in  the 
packing,  weighing  and  sale  of  but- 
ter/' which  required  that  makers 
of  vessels  for  the  packing  of  but- 
ter should  brand  them  with  their 
names,  under  a  pecuniary  penalty, 
and  that  sellers  of  butter  should, 
under  a  further  penalty,  use  ves- 
sels so  branded,  and  brand  their 
own  nanea;  it  was  held  that  an 
action  for  the  price  could  not  be 
maintained.  Ibid. 

5.  Secus,  in  the  case  of  a  breach  of  a 
mere  revenue  regulation,  which  is 
enforced  by  a  penalty.  Ibid. 

II.  Bona^fides. 

6.  A  horse  is  sold  with  a  warranty  of 
soundness  for  twenty-four  hours: 
Held^  that  mere  knowledge  of  un- 
soundness, on  the  part  of  the  sel- 
ler, does  not  vitiate  the  sale.  Btf- 
water  v.  Rkhardson.  748 

in.  Construction. 

?•  Certain  rules  were  posted  up  at  a 
repository  for  horses,  regulaUng 
sms  by  private  contract  there: 
Heldy  that  parties  contracting  at 


the  repository,  having  notice  of  the 
rules,  impliedly  adopted  the  terms 
of  them.  748 

IV.  Proof. 

8.  Upon  a  sale  of  houses  by  auction, 
according  to  certain  particulars  and 
conditions  of  sale,  one  of  which 
was  for  the  delivery  of  an  abstract 
of  title  within  ten  days,  and  ano- 
ther for  the  payment  of  a  deposit 
to  the  auctioneer,  the  purchaser  of 
two  houses  pays  a  deposit,  signs 
an  agreement  as  purchaser,  and 
obtains  a  receipt  from  the  auctio- 
neer for  the  money  paid  as  "for  a 
deposit  on  a  sale  by  auction  of  the 
premises  described  in  the  particu- 
lars and  conditions  of  sale.  The 
abstract  of  title  not  being  deliver- 
ed, the  purchaser  brinss  an  action 
against  the  auctioneer  for  the  reco- 
very of  the  deposit:  Held,  that 
the  production  of  the  receipt  and 
of  the  conditions  of  sale,  without 
producing  the  written  contract 
signed  by  the  purchaser,  was  in- 
si&cient.   Cttrtu  v.  Greated,    449 


CONTRIBUTION. 

I.  Between  Partners^ 
1.  A.  recovers  against  B.,  C.  and  D., 
partners  in  trade,  upon  their  joint 
contract  in  respect  of  a  partnership 
transaction,  and  takes  in  execution 
B.  only,  who  thereupon  pays  the 
whole  sum  recovered.  jB.  cannot, 
at  law,  recover  against  his  co-de- 
fendants for  contribution.  S^ler 
V.  Hickson,  25S 

3.  The  remedy  of  B.  is  in  equity,  as 
in  cases  of  a  voluntary  payment,  by 
one  partner,  of  a  debt  due  from 
himself  and  his  copartners  upon 
their  joint  contract,  m  respect  of  a 
partnership  transaction.  Ibid. 


CONVEYANCE. 

Sec  Embracsry. 
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CONVICTION. 

And  see  Error,  8,  9. 
I.  Insi(ffi6ency. 

1.  A  conviction  under  6  Geo.  4^  c. 
110,  8.  27,  and  3  &  4  WiU.  4,  c.  55, 
8.  27,  for  detaining  the  certificate 
of  a  ship's  registry,  is  bad,  unless  it 
state  the  purpose  for  which  the  cer- 
tificate was  wanted,  and  that  the 
person  who  demanded  it  was  the 
prt^per  officer.   Rex  v,  Walsh.    632 

2.  In  a  conviction  for  a  forcible  de- 
tainer, under  8  Hen.  6«  c.  9,  where 
the  magistrates  proceed  upon  view, 
it  is  not  necessary  to  set  out  the 
particular  facts  presented  to  their 
view.     Rex  v.  Wilson.  753 

II.  Insufficiency i  how  cured. 

3.  The3Geo.4,  c.23, 8.3,  does  not  cure 
an  omission,  in  a  conviction,  of  the 
statement  of  a  circumstance  neces- 
sary to  constitute  the  offence.   632 

COPY  OF  CAPIAS. 

See  Capias  ad  Respondendum. 

COPYHOLD. 

And  see  Settlement,  5 — Toll. 

I.  Admittance. 

1.  A.  surrenders  a  copyhold  to  such 
uses  as  B.  shall  appoint,  and  in  de* 
fault  of  and  until  appointment,  to 
B.  in  fee.  B.  appoints  to  C.  The 
lord  is  bound  to  admit  C.  without 
requiring  the  previous  admission 
of  jB.  Rex  v.  Lord  of  the  Manor  of 
Oundle.  484 

II.  At  what  place  Grants,  S^c.  may 
he  made. 

2.  A  lord  may  grant  a  copyhold,  and 
admit  the  tenant,  not  only  out  of 
court,  but  also  out  of  the  manor. 
Doe  d.  Roberts  and  Leach  v.  IVhtt- 
akcr.  225 

3.  A  grant  by  the  lord  in  person  is 
good,  although  it  purport  to  be 
ma'le  at  a  court  within  the  manor, 


when  in  fact  it  was  held  tmi  of  the 
manor.  225 

4.  The  steward  of  a  manor  may  take 
a  surrender  out  of  court.  ftStS 

5.  But  a  steward  cannot  adtmt  oat  of 
court.  225 

6.  But  a  voluntary  grant,  made  by 
the  steward  at  a  court  held  off 
the  manor,  is  sufficient,  where  such 
steward  is  also  clothed  with  a 
power  of  attorney,  which  expressly 
authorizes  him  to  make  voluotaiy 
grants.  225 

7.  So,  although  the  grant  purport  to 
be  made  by  such  steward,  om  stew- 
ard, and  without  any  reference  be- 
ing made,  in  the  grant,  to  the  spe- 
cial authority.  i25 

III.  Conviction  tf  Customary  nie. 

8.  In  order  to  constitute  the  grantee 
of  a  copyhold  a  perfect  customary 
tenant,  where  the  grant  is  made 
out  of  court,  such  grant  most  be 
notified  at  the  next  customary 
court,  or  at  such  other  subsequent 
court  as  the  custom  points  out, 
and  must  be  entered  on  the  rolls 
of  the  court.  225 

9.  But  it  is  sufficient  if,  having  been 
entered  on  the  court  rolls  at  a  void 
court,  it  appears  on  the  court  rolls 
at  a  subsequent  good  court,  and  is 
not  then  objected  to  by  the  tenants. 

225 

10.  It  is  no  objection  to  a  copyhold 
grant  that  it  is  made  upon  the  sur- 
render of  a  former  grantee  in  re- 
mainder, whose  admittance  had, 
upon  such  former  grant,  been  ex- 
pressly respited,  and  of  whose  ad- 
mittance at  any  subsequent  time, 
there  was  no  entry  in  the  court 
rolls.  225 

11.  Nor  is  it  an  objection  to  the 
grant  of  several  customary  tene- 
ments, by  one  copy  of  court  roll, 
that  several  rents  are  reserved, 
without  specifying  which  is  re^ 
served  out  of  each  tenement,  it 
appearing  that  former  entire  grants 
of  the  same  several  tenements  have 
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contained  similar  entire  reserva- 
tions. 225 

12.  Nor  is  it  an  objection  that  two 
heriots  are  reserved,  where  in 
former  grants  the  reservation  has 
been  of  one  heriot  only.  225 

IV.  Customary  Court. 

13.  A  customary  court  cannot,  with- 
out a  special  custom,  be  holden  out 
of  the  manor ;  and  every  thing  done 
at  a  court  so  holden  is  void.     225 

14.  But  the  nullity  of  such  court 
only  affects  things  required  to  he 
done  at  a  court.  225 

COPYRIGHT. 

1.  The  assignee  of  the  copyright  of  a 
dramatic  work,  printed  and  pub- 
lished within  ten  years  of  the  pass- 
ing of  3  &  4  JVm.  4,  c.  15,  and  not 
the  author  who  has  assigned  such 
copyright,  is  entitled  to  the  sole 
^g^^  rf  representing  the  piece,  or 
causing  it  to  be  represented.  Ctim- 
berland  v.  Pianche.  537 

2.  So,  where  the  work  is  printed  and 
published  subsequently  to  the  act, 
and,  upon  the  assignment  of  the 
copyright,  no  reservation  of  the 
right  to  the  exclusive  representa- 
tion is  expressly  made  by  the  au- 
thor. IHd. 

CORN. 
See  Distress,  2 — Evidence,  19. 

CORN-RENT. 

See  Enclosure. 

CORPORATION. 

I.  Appomtmait  of  Officers. 

In  trover  against  a  corporation,  for 
the  value  of  goods  unlawfully  taken 
by  way  of  distress  under  the  di- 
rection of  the  clerk  to  the  corpo- 
ration, it  is  sufficient  to  give  gene- 
ral evidence  of  authority  to  distrain, 
without  shewing  an  appointment 
under  seal.  Smith  v.  Birmingham 
Gas  light  Company •  771 


COSTS* 

And  see  Action,  1,  2 — Amendment, 
3— Attorney — Compensation — 
Distress,  3,  4 — Ecclesiastical 
Court — Highway. 

I.  As  between  Attorney  and  Client. 

1.  An  action  between  A.  and  B.  is 
compromised,  B,  undertaking  to 
pay  A*s  costs  as  between  attorney 
and  client.  The  bill  of  costs  of 
A's  attorney  being  taxed,  more 
than  a  sixth  is  td^en  off.  The 
attorney  is  liable  to  pay  the  costs 
of  the  taxation  to  B.  Sadler  v. 
Palfreyman.  598 

2.  A,  agrees  to  pay  the  costs  of  jB. 
as  between  attorney  and  client. 
A.  is  entitled  to  have  the  attor- 
ney's bill  taxed.  Ibid. 

II.  Double  Costs. 

3.  The  double  costs  given  to  magts« 
trates  by  21  Jac.  1,  c.  12,  s.  5,  are 
those  costs  only  which  are  reco- 
verable in  the  ordinary  course  of 
law,  doubled.    Thomass. Saunders. 

572 

4.  Therefore  where  in  false  impri- 
sonment against  magistrates  within 
21  Jac.  1,  the  plaintiff  obtains  an 
order  for  changing  the  venue,  for 
the  purpose  of  securing  an  impar- 
tial trial,  in  which  order  he  under- 
takes to  pay  to  the  defendants  all 
the  extra  costs  necessarily  occa- 
sioned by  such  cause  bein^  tried 
in  the  county  where  the  trial  was 
ordered  to  be  had,  the  defendants 
are  not  entitled  to  have  such  extra 
costs  doubled.  Bnd. 

III.  In  Criminal  Proceedings. 

5.  In  the  case  of  an  indictment  re-* 
moved  into  K.  B.  by  certiorari, 
the  Court  has  no  power  to  order 
the  payment  of  costs  incurred  be-^ 

fore  the  removaL    Rex  v.  Pasman. 

730 
IV.  Certyicate  against. 

6.  The  judge  of  an  inferior  Court, 
to  whom  a  cause  is  sent  by  writ  of 
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trial,  cannot  certify  to  deprive  the 
plaimiff  of  oosta  where  lesa  than 
40«.  it  recovered,  IFmrdrcpirv. 
SkhardwB.  839 

V.  In  Actions  by  Executors, 
iSfe  ExEctJTOR,  4. 

VI.  Costs  of  Taxation. 
And  see  ante f  1,  2. 

7,  The  Court  refused  to  require  an 
auomey  to  pay  the  eosts  of  taxa- 
tion, where  the  deduction  beyond 
one-sixth  was  occasioned  by  the 
entire  disallowance  of  one  of  the 
bills  delivered,  on  the  ground  of 
non-liabHity.  ilft2/^v.  JRfve^^    767 

<8«  Where  less  than  one-sixth  is  upon 
taxation  struck  off  an  attorney's 

•  bill,  the  Court  will  as  a  matter  of 
course  order  the  client  to  pay  the 
costs  of  taxation.  Aid!. 

VII.  Tasaiian  of  Costs, 
And  see  Final  Judgment. 

9.  Where  the  master  has  in  his  dis- 
cretion allowed,  upon  taxation,  the 
expenses  of  the  witnesses  of  the 
successful  party,  at  the  assize  town 
for  several  days  during  which 
their  attendance  was  not  in  fact 
necessary,  the  Court  will  not  inter- 
fere with  the  master's  decision,  un- 
less mala  fides  be  shewn  in  such 
successful  party, — as  an  intention 
unnecessarily  to  increase  the  costs. 
Thomas  v.  Saunders.  67ft 

10.  Previoualy  to  the  assizes  the 
plaintiff  serves  on  the  defendant 
a  notice,  importing  that  the  cause 
will  not  be  called  on  until  the 
fojttvth  daw  after  the  commission 
day»  and  that  he  shall  object,  upon 
the  taxation  of  costs,  to  any  allow- 
ance for  the  time  and  expenses  of 
the  defendant's  attorney  and  wit- 
nesses beyond  what  would  be  ne- 
cessary if  the  trial  should  be  had 
before  that  day,  and  that  he  under- 
takes to  withdraw  the  record  if  the 
cause  should  be  called  on  before. 
The  defendant  is  not  bound  to  pay 
any  attention  to  such  notice,    ibid. 


11.  Semblti  that  sueh  nodes  served 
on  the  day  before  the  conswiMon 
day,  after  all  the  neeessairy  a»- 
rangementt  had  been  made  for 
conveying  the  witnesses  to  a  dis- 
tant assise  town  on  the  Mlo^ng 
day,  would  be  too  late,  snpposiiig 
it  to  be  otherwise  good.  57i 

COURT  POLLS. 
See  CoPTHOus  d>  9,  11. 

COURTS. 
I.  Customary  Courts. 
See  CofTHOUH  IV. 

II.  BeckskuHadOmrt. 
See  ^ccLSsiASTicAi  Coubt. 

III.  EMkequer  Chmnker. 
Sre  Exchequer  Chakbeb. 

IV.  Inferior  Court. 

See  Costs,  IV.^EiiaoE,  1,  2,  3,  4— 
New  Trial. 

V.  Court  cf  Qmrier  Seniesss. 

See  Appeal,  1, 2^  3 — Justices^  IV.— 
Quarter  Ssssioirs. 

VL  Court  ^Requosin, 

See  SuooESTioN. 

COVENANT. 

I.  To  Repair. 

See  Lease,  2,  5. 

CRIER. 

See  Quarter  Sessions,  3. 

CRIMINAL  INFORMATION. 

And  see  Statute. 

I.  AjfdaoU  in  support  of  Rule. 

1,  Semble^  that  an  affidavit  to  found  a 
criminal  •  infbnnation  for  a  Kbel 
published  in  England  upon  a  per- 
son being  in  parta  beyond  seas, 
may  be  swonvabioad.  Rex  r,  Tkc 
Editor  of  the  Satirist.  5$Z 
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CUSTOM. 

Set  ElCBLEMEHTS,    1. 

CUSTOMARY  COURT. 
See  CoPYHOLDy  IV* 

CUSTOMARY  ESTATE. 
See  CoFTHOu>« 

DAMAGES. 

See  Ceetiorari,  6,  7,  8— Compensa- 
tion, 3. 

DATE  OF  LETTER. 

1.  A  letter  is  to  be  presumed  to  be 
written  oa  the  day  on  which  it  is 
dated,  until  the  contrary  is  shewn. 
Hunt  V.  Massey.  109 

DEBTOR  AND  CREDITOR. 
And  see  Insolvent  Debtor^Part- 

Il£BS« 

1.  A  party  chained  in  execution  for 
damages  recovered  in  an  action  for 

'  an  assault,  is  within  the  purview  of 
48  Geo,  3»  c,  123,  "  Aa  act  for 
the  discharge  of  debtors  in  execu- 
tion for  smill  debts  from  imprison' 
ment  in  certain  cases,  '*  '^— ' — ' 
EUiott. 


fVtnter  v. 
315 


DECEASED  WITNESS. 
See  Evidence,  2  to  8. 

DECLARATIONS. 

5tftf  Evidence,  80. 

DECREE,  FINAL. 
See  CooiroviT. 

DEED. 
See  PtEADiHO,  6,  7 — StAmv»  II. 

DEFAMATION. 

1.  To  stipport  an  action  for^efiuna- 
tory  words  actionable  only  in  re- 
spect of  apeeial  damage,  it  is  not 
necessary  that  the  person,  whose 


act  has  censed  tlie  special  damage^ 
should  have  believed  the  defamatory 
charge,  provided  that  he  acted  m 
consequence  of  the  words  having 
been  spoken.  Knight  v.  Gibbs,  467 

2.  A  deikmatory  commnnication  by 
A.  to  jB.  respecting  the  inmates  of 
the  bouse  occupied  by  B.  ae  tenant 
to  A,p  is  privileged  when  such  com- 
munication is  made  bond  fide  in 
consequence  of  the  relation  of  land- 
lord and  tenant,  and  without  ma- 
lice in  fact.  Ibid. 

3.  Words  are  not  actionable  with 
special  damage  unless  they  are  of 
themselves  disparBging»  Kelly  v. 
Partington.  116 

4.  In  an  action  of  slander  for  words 
spoken  of  the  plaintiff  as  a  phv- 
sician^  importiBg  a  denial  that  the 
plaintiff  is  duly  qualified  to  prac- 
tise as  a  physician,  the  plaintiff 
must,  under  the  general  issue,  prove 
the  inducement  in  the  declaration 
aUeging  that  the  plaintiff  had  exer* 
cised  the  profession  of,  and  was,  a 
physician,  and  shew  not  only  that 
ne  proceed  as  a  physieian,  but  also 
that  he  practised  lav^My.  Collins 
V.  Carnegie.  703 

And  see  Criminal  Information. 

DEMAND. 

L  Of  Payment. 

See  BoND»  2. 

II.  OflLmt. 
1.  Where  a  sent  charge  is  granted  with 
power  to  enter  asd  ei^oy  the  lands 
charged,  and  to  take  the  rents, 
issues,  and  profits,  until  satisfa^ 
tion  of  the  arrears,  with  coste,  the 
grantee  may,  upon  the  rent  charge 
becoming  in  arrear,  maintain  eject- 
ment against  the  ter-tenant  without 
a  previous  demands  Doe  d.  Biass 
y.  Horsley.  ^67 

DEMISE. 
Set  EijscTinraY^ll.— lAAJinLQan  and 
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DEMURRER. 
See  Mandamus,  S,  4. 

DEPOSIT. 
See  Sa VINOS  Bank. 

DEVISAVIT  VEL  NON. 
See  Evidence,  2,  8,  12, 

DEVISE. 
See  Bankrupt,  II.— Powee. 

DIPLOMA. 
See  Medicine,  3. 

DISBURSEMENTS. 
See  Attorney,  2. 

DISCHARGE. 

I.  Out  cf  Custody. 

&e  Arrest — Debtor  and  Creditor. 

II.  Under  Iruohent  Act, 
See  Outlawry* 

III.  Of  Cargo. 
See  Insurance. 

DISCLAIMER,  See  288,  n. 

DISSOLUTION  OF  CONTRACT. 
See  Settlement. 

DISTRESS. 

L  For  Rent  Charge. 

1.  The  goods  of  C.  found  upon  land 
out  of  which  a  rent  charge  nas  been 
granted  by  A.  to  jB.,  are  liable  to 
the  distress  of  B.,  unless  C.  has  an 
interest  in  the  land  paramount  to 
that  which  A,  had  at  the  time  of  the 
grant.    Sqfery  v.  Elgood.        346 

II.  Of  Growing  Crops. 

%.  Growing  com,  sold  under  a  fi.  fa., 
''  is  not  dbtrainable  for  rent  accruing 

due  after  the  seizure  in  execution. 

Wright  V.  Dewes.  790 


III.  Costs  of  Distress. 

S.  There  is  no  statutory  limit  to  the 
amount  of  costs  and  charges  for 
levying  and  impounding  a  distress 
for  rent  above  20^,  where  it  is  im- 
pounded on  the  premises  by  virtue 
of  1 1  Geo.  2,  c.  9,  s.  10.  CMld  v. 
Chamberlain.  5£0 

4.  The  provisions  of  57  Geo.  3,  c  93, 
regulating  the  costs  and  cbar^ 
for  levying  and  disposing  of  a  dis- 
tress for  rent  under  20/L,  do  not 
apply  to  a  case  of  distress  taken  far 
more  than  20/.,  though  made  upon 
goods  appraised  at  and  sold  for  ku 
than  20/.  Ibid. 

IV.  Authority  to  BmSfl 

See  COBPORATIOK. 

DISTRINGAS  JURATORES. 
See  Erroe. 

DOCKET. 
<Sm  Practice,  IV. 

DONATIO  MORTIS  CAUSA. 
See  Evidence,  17^  18. 

DOUBLE  COSTS. 
See  Costs,  II. 

DRAMATIC  WORKS. 

1.  Where  the  author  of  a  dramatic 
work,  printed  and  published  within 
ten  years  of  the  passing  of  3  &  4 
fViU.  4,  c.  15,  has  assi^ed  his  in- 
terest, the  assignee,  imd  not  the 
author,  is  endtl^  to  the  sole  right 
of  representing  the  piece,  or  caus- 
ing it  to  be  represented.  Cumkr- 
land  y.  PUmM.  5S7 

2.  So,  where  the  work  is  printed  and 
published  subsequently  to  the  act, 
and  upon  the  assignment  of  the 
copyright,  no  reservation  of  the 
right  to  the  exclusive  representa- 
tion is  expressly  made  by  the  an* 
thor.  Ihid. 

EASEMENT. 

5ec  Licence. 
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ECCLESIASTICAL  BODY. 

See  Toll. 

ECCLESIASTICAL  COURT. 
I.  Costs. 

1.  An  attorney  is  authorized  to  in- 
sert in  his  bill  of  costs,  the  amount 
paid  to  a  proctor  employed  by  him 
for  his  client.  FrankUn  v.  Featker- 
stonkaugh.  779 

2.  In  tibcing  the  attorney's  bill,  the 
master  is  not  bound  to  mquire  into 
the  reasonableness  of  the  bill  so 
paid  to  the  proctor.  Ilnd. 

3.  In  considering  whether  more  than 
one-sixth  of  such  attorney's  bill 
has  been  taxed  off,  the  entire 
amount  of  the  bill  must  be  taken 
inclusively  of  sucb  proctor's  bill. 

'  Ibid. 

4.  According  to  the  practice  of  the 
Ecclesiastical  Court,  a  bill  of  costs 
cannot  be  taxed  as  between  proc- 
tor and  client.  Ibid. 

EJECTMENT. 

And  see  Demands-Estoppel— Eyi- 
DEMCB,  2  to  8,  12,  ftS. 

I.  Title  of  Lessor. 

1.  In  ejectment,  it  is  no  answer  to  a 
prirn^  facie  title  from  20  years' 
possession,  that  such  possession 
was  in  continuation  of  that  of  a 
sister  who  entered  by  abatement 
into  the  land  to  which  her  brother 
(whose  issue  is  alive)  was  entitled 
as  heir,  and  who  died  more  than 
20  years  before  the  ejectment  was 
brought.    Doe  d.  Draper  v.  Lawley. 

331 
II.  Form  of  Demise. 

2.  The  nominal  plaintiff  in  ejectment, 
cannot  recover  upon  a  joint  demise 
from  persons  who  are  shewn  to  be 
tenants  in  common.  Doe  d.  Poole 
and  another  ▼•  Errington.  646 

in.  Title  of  Defendant. 

d.  A.  having  mortgi^ed  to  B.,  de- 
mises to  C.t  reserving  a  power  of 


re-entry,  and  afterwards  mortgages 
to  /).,  dl  his  interest;  C,  may  set 
up  the  title  of  D.,  as  an  answer  to 
an  ejectment  brought  by  A.,  under 
the  clause  for  re-entry.  Doe  d. 
Marriott  v.   Edwards  and  others. 

193 
IV.  Evidence. 

4.  In  ejectment  against  A.  on  the 
demise  of  ^.,  a  mortgage  of  C„ 
a  recovery  in  a  former  ejectment, 
brought  subsequently  to  the  mort- 
gage, on  the  demise  of  ^.  against 
C,  is  inadmissible  in  evidence  for 
the  defendant.  Doe  d.  Smith  v« 
Webber.  746 

5.  So,  although  on  the  first  occasion 
B.  was  examined  as  a  witness  on 
behalf  of  C.  Ibid. 

6.  So,  although  the  second  action  is 
brought  on  the  several  demises  of 
B.  and  C, — ^if  theplaintiffelects  to 
rely  on  the  demise  of  B.  only. 

Ibid. 

EMANCIPATION. 
See  Settlement,  V. 

EMBLEMENTS. 

And  see  Distkbss,  2. 

1«  A  tenant  whose  tenancy  is  deter- 
mined after  Lady-day  by  an  agree- 
ment, which  is  silent  as  to  way- 
going crops,  is  not  entitled  to  such 
crops  under  a  custom  which  gives 
to  the  tenant  such  crops  upon  a 
regular  expiration  of  a  Lady-day 
tenancy.    Thorpe  y.  Ej/re.        214 

EMBRACERY. 

1*  Whether  a  convevance  by  assignees 
of  a  bankrupt,  where  neither  bank- 
rupt nor  assignees  have  been  in 
possession  wiwin  a  year,  amounts 
to  embracery,  quaere.  Doe  d.  Olioer 
y.  Powell.  616 

ENCLOSURE. 

1,  By  an  act  for  enclosing  lands 
and  extinguishing  tithes,  the  com- 
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k  direeied  to  yaliM  ihe 
'tithei,  and  find  an  equifalent  cam- 
rent;  and  by  hia  award»  or  some 
previous  wrki^g  under  hw  hand 
to  be  annexed  ibersto,  to  set  fortb 
tbe  same,  and  t^  apportion  die 
•om-rent;  and  a  power  is  given  to 
appeal  to  tbe  quaiter  sessions 
beld  within  four  months  next  after 
tbe  cause  of  complaint  shall  have 
arisen.  The  commissioner  having 
determined  tbe  amount  of  the  corn- 
rent  by  a  previous  writing,  which 
afterwards  is  annexed  to  the 
liward:  Held,  that  an  appeal  by 
'  tbe  rector,  on  the  ground  of  the 
madequacv  of  the  corn-rent,  must 
be  witbin  four  months  of  the  mak- 
ing of  such  previous  writing,  and 
that  an  appeal  within  four  months 
of  the  date  of  the  award  is  not  in 
time.    Rex  v.  Nockolds  and  others. 

534 

2.  Semble,  that  no  notice  of  the  corn- 
rent's  having  been  fixed  by  the 
previous  writing*,  was  requisite, 
though  the  act  required  that  all 
notices  necessary  to  be  given  by 
the  commissioner  should  be  given 
in  a  particular  way  eight  days  be- 
fore the  period  for  doing  tbe  busi- 
ness to  which  such  notice  should 
relate.  Ibid. 

3.  But  held,  that  supposing  that  the 
four  months  could  not  be  allowed 
to  run  until  the  party  aggrieved 
had  notice  that  his  rights  had  been 
affected,  notice  given  by  the  com- 
missioner in  the  manner  required 
bv  the  act  in  other  cases  is  suffi- 
cient, although  the  notice,  which 
states  in  general  terms  what  had 
been  done,  refers  for  particobur^ 
to  a  schedule  deposited  at  a  dis- 
tant place.  Ibid. 

4.  Hela,  also,  that  parol  notice  is 
suflScient.  lUd. 

5*  Corn-rent  substituted  fi>r  tithes, 
is  in  general  liable  to  parochial 
burthens.  331 

6.  Whether  corn-rent  would  be  so 
liable  where  the  commbsioner  ttn* 


der  ui  indosuve  act  being  directed 
by  the  act  to  value  the  tithes  at 
equal  to  a  fixed  proportion  of  the 
net  ammud  taiue  of  tbe  lands,  in 
making  the  calculation,  deducts 
from  the  gross  value  of  the  land 
a  sum  estimated  by  him  as  the 
amount  of  the  parodiial  bortbeos. 

331 
ENTRY. 

See  Demakd,  IL 

ERROR. 

h  A  Court  of  Error  is  bound  by  the 
transcript  of  a  record,  whidi  is 
sent  up  under  the  rule  to  certify 
the  record,  SaUer  v.  Slade  (m 
error.)  717 

2.  Such  transcript  is  to  be  considered, 
in  the  Court  of  Error,  as  the  re- 
cord of  the  Court  below.        Bid. 

3.  The  Court  of  Error  cannot  amend 
such  transcript.  Ibid. 

4.  Whether  an  inferior  Court  of  Re- 
cord can,  after  verdict,  amend  the 
pleadings,  quart.  Ibid, 

5.  Whether  any  court  can  do  so^ 
qu€ere^  iMSL 

6.  Whether  in  indebitatus  asBumpsit 
in  an  inferior  court,  nn  omissioD 
to  state  that  the  dAt  eocrwi 
within  the  jurisdiction,  (it  being  al- 
leged that  the  defendant  mif  ts- 
debted  withm  tbe  jurisdiction,  and 
that  the  prorme  wom  made  there,) 
is  error,  guare.  Ibid. 

7.  The  want  of  a  panel  to  tbe  dis- 
tringas juratores,  18  error ;  and  the 
defect  IS  not  cured  by  tbe  statutes 
ofieofails.    Rogers  v.  Smiik.  760 

8.  Where  error  is  brought  on  a  con- 
viction of  felonv,  and  after  a  four- 
day  rule  has  been  obtained  and 
served  on  the  attomey«-generai  and 
the  prosecutors,  there  is  no  joinder 
in  error,  the  party  convicted  is  en- 
titled to  be  discharged  out  of  ens- 
tody.    RegV.HtmseandTkompoon. 

462 

9.  So  in  error  upon  a  conviction  for 
a  misdemeanor.  Ibid. 
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E6TATB* 
And  see  Purirr  or  Eitatb. 

I.  Tetumi  m  Cammoiu 

1.  The  nominal  phuiitiffin  ejeetment 
CMmot  recover  upon  a  joint  demise 
from  persons  who  are  shewn  to  be 
tenants  in  common  Dee  d.  Poole 
ami  another  v.  Errmgion,  646 

ESTOPPEL. 

And  see  Ejectment,  S^Fraud,  1. 

I.  Whai  shall  amoant  to  an  Estoppel. 

1.  The  obligor  of  a  bond  conditioned 
for  the  payment  of  rent  at  the  rate 
of  170/. a  year,  "according  to  an 
indenture  of  lease/'  is  estopped,  in 
an  action  on  the  bond,  from  saying 
(as  the  fact  was,)  that  the  rent  re- 
served by  the  indenture  was  HO/. 
Lamson  v.  Tremere,  603 

II.  Who  estopped. 

ft.  In  1818  A.  conveys  to  B.  B.  be- 
comes bankrupt^  and  his  assignees 
convey  in  1833  to  C.  In  1824  A. 
conveys  to  D*  It  is  competent  to 
2>«9  in  ejectment  brought  against 
him  by  &.,  to  shew,  that  in  1818 
A.  had  not  the  legal  estate.  Doe 
d.  Oliver  v.  Powell  and  Pyne.  61 6 
/ 

EVIDENCE. 

iSleeAoEKT — ARBiTRAUsirr,7— Bnx^ 
AKD  Notes,  9 — Defamatiok,  4, — 
Ejkctmekt,  4,  5,  6 — Estoppbi — 
Malicious  Arerst  *—  Overseer, 
1,  4,  5,  6 — Settlement,  6,  7,  8, 
15, 17,  22,  26— Stamp,  2,  S,  4— 
Vendor  ahd  Purchasbr^Wit- 
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L  Best  Enidence. 


1.  "  You  will  be  so  good  as  to  with- 
draw the  promissory  note,  and  I 
will  see  you  at  Christmas,  when  you 
shall  receive  from  me  the  amount, 
together  with  the  memorandum  of 
my  son's,  makin^in  the  whole  45/. :" 
Held,  in  an  action  on  this  guaran- 
tee, that  the  memorandum  referred 


to  need  not  be  prodneed.    Short- 
rode  V.  CheeL  866 

II.  Primary  or  Secondary, 

2*  In  ejeotaient,  where  the  question  is 
devisavit  vel  non,— evidence  of  the 
examination  and  cross-examination 
of  one  of  ^  attesting  witnesses  to 
the  will,  who  npon  Sao  trial  of  an 
bsae  out  of  Chancery  between  the 
aame  parties,  and  upon  the  same 
question,  proved  the  execution  of 
liie  will,  and  is  since  dead,*--is  ad- 
missible; and  being  admitted,  is 
entitled  to  the  same  degree  of 
weight  as  the  vivA  voce  evidence  of 
an  attesting  witness.  Wright  v., 
Doe  d.  Taiham  (in  error\         268 

3.  Therefore  a  will  is  held  to  be  suf- 
ficiendy  proved  by  evidence  of 
such  examinations,  even  where  it 
appeared  at  the  second  trial  that 
another  attesting  witness  was  alive 
and  within  the  jurisdiction  of  the 
Court.  Itnd* 

III.  Res  inter  aHos  acta  vel  non» 

4.  In  order  to  let  in  evidence  of  the 
examination  of  a  deceased  witness 
upon  a  former  trial  upon  the  same 
question,  it  is  sufficient  if  the  par- 
ties be  substantially  the  same.   268 

5.  It  is  therefore  sufficient  if  in  the 
former  action  a  party  was  plaintiff 
or  defendant,  and  in  the  other, 
lessor  in  ejectment.  Ibid. 

6.  Nor  is  it  material  that  one  of  the 
parties  to  the  second  action  was  in 
the  former  action  joined  with  seve- 
ral others  who  are  not  parties  to 
the  second  action.  Ibid. 

7.  Nor,  that  the  former  evidence  was 
given  upon  the  trial  of  an  issue, 
arising  out  of  a  bill  in  Chancery 
which  has  been  dismissed  upon  the 
motion  of  the  plaintiff  in  equity 
himself.  Ibid. 

8.  Where  by  a  rule  of  court  made  by 
consent  previously  to  the  trial  of 
an  ejectment,  it  is  ordered  that  the 
short-hand  writer's  notes  of  the  evi- 
dence on  the  trial  of  an  issue  should 
be  read  in  evidence  as  to  such  wit* 
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iKDfiX." 


nctaaes  m  siiglitiis^deBd  xrt-  bei^nd 
set,  erUence  given  by  the  mott- 
hsnd  writer  otthe  excndnstion  mt 
the'^rmer  trial  of  ati  Mtesting  wit- 
iMBt,  aitior  dirad,  who  proved  the 
execadoB  of  a  will, — the  daeexecu- 
tion  of  whidi  was  in  contravefsy 
oi»botboecB8ioiB,*-*-is  not  only  ad- 
misiuble  in  evidence  on  die  around 
of  the  agreement  in  the'rnie,  bnt 
being  adinitted,  is  not  iseoondarv 
evidence,  but  is  evidenee  of  as  high 
a  nature  as  that  of  a  living  attest- 
ing witness.  ftW 

IV.  Records. 

9.  A  return  of  nulla  bona^  made  by 
the  ^erifF  to  a  fieri  &cias|igainst 
A*9  is  admissible  in  evidence  upon 
the  trial  of  a  question  as  to  ppo- 
perty  in  goods  at  the  time  of  auch 
return  arising  between  A.  and  a 
succeeding  sheriff.  Avril  t.  The 
Sheriff' of  Wanoick  and  othm.   871 

10.  So,  although  the  bailiff  entrusted 
with  the  execution  of  such  writ^  did 
not  himself  search  for  goods  of  uf  ., 
but  sent  his  assistant.  Jhid. 

V.  Public  Writings. 

11.  A  memorandum  indorsed  upon 
an  instrument,  purporting  to  be 
an  acknowledgment  by  the  com- 
missioners of  stamps  of  the  pay- 
ment of  a  penalty,  is  not  evidence. 
Iter  V,  Inhabitants  of  Preston,      31 

12.  A  bill  in  Chancery,  filed  by  A. 
against  B,  and  others, — the  answer 
of  B.  and  his  co-defendants, — an 
order  of  the  Master  of  the  Rolls 
directing  an  issue  of  devisavit  vel 
non  (the  question  in  controversy 
between  the  parties), — ^and  the  nisi 
prius  record,  with  the  postea  there- 
oPi  eontaiQiog  the  (mcung  of  devi« 
-aavit  iind  ju^bnent  accordingly  ,-t» 

.  being  admitted  and  read  Mpoa  the 
irial  dTan  ejeotm^t  by  Z^  d<X 
against  J3;»  in  which  the  same  ques- 

/  tioi^  arosoi  aireiiot  even  prim&  facie 
proof^f.jdhe  A^  i^yecutioD  of  the 
wiU.  .    208 


VI.  Private  Writings. 

1 5.  A  letter  Is  to  be  presumed  to  have 
been  written  on  the  day  on  which  ^is 

.  dated,  until  the  contrary  is  sUewp. 
HwUy.Massey.^  109 

14.  Upon  a  question  as  to  the  sound- 
:  ness  of  the  niind  of  A*  froxa  tbe 
i    time  of  his  attaining  a  competent 

age  down  to  the  time  of  th^ex^cu* 
tion  of  hi^  will^— -Whetlier  lettefs 
found  ampqgst  hi^  .jp#p^s  ^hoct^ 
after  his  decease,  and  .written  to 
him  at  variova, periods  by  p«(Sbn<v 
.  intimately  acquainteA  with  hioMPid 
since  dead,  are  admissible  in  esi- 
depce  to  shew  the  manner  in  wbidi 
he. was  .treated  by  such  persong,-— : 
guare^.   f^right  v.  Po^d*  fqtjim- 

^^ 

15.  In  an  action  by  A>  .agaijsst  £.»  J}. 
.cannot  ol)ject  tp  the  ^roductioa.  pf 
tbe  title  deeds  of  C«  Marsion  r. 
Downes  and  taife,  executrix  SfC*  861 

16.  Kor,  if  C.   refuses   to  produce 
them,  can  jB..x>^ei:t  to  tb^  re^p* . 
tion  of  parol  evidence  of  their. qoq- 
tents.  Ibid- 

VIL  Parol  Boidenee. 

17.  Upon  the  reading  of  die  will  of 
A,  in  the  presence  of  her  family, 
B.t  who  had  resided  with  her,  pro- 
duced a  parcel  containing  bank*  ^ 
notes,  and  stated  that  A.  had  givjui 
it  to  her  about  a  fortnight  l^fore 
her  death;  upon  whi(%  C.«  |he 
brother  of  ^.,  took  up  the  parcel 
and  said  that  he  would  keep  the 
notes  until  B.  should  require  them, 
or,  as  stated  by  other '.witnesses, 
until  the  claims  of  the  emenfoDi 
dioidd  be  dtsposed«f;  FMd,  that 
in  an  aetioa  by  B*  againat  C»  ftr 
AMHiey  had  and  receivedi  evidence 
of  what  had  betti  stated  by  B.  was 
admissible  to  shew  her  title  eb  the 
Dotesr    Haj/sUfi  and  vnfe  v .  C^fmet. 

18»  Held  also,  that  sueb  statement, 

(leoiq^lad  with  Che  evidence  oTpd^ 

'    aession,p*HEif  fi.'s>  conduct  at  the 

'    time  of  reading  the  wjil,--^f  btr 

having  told  her  sister  acmae  days 
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before  the  death  of  ^.  of  the  gift 
having  been  made  to  her, — and  of 
the  circumstance  of  other  money  of 
A.'n  beii^  untouched,  was,  althou^ 
B,  had  bid  opportunities  of  pos- 
sessing herself  dishonestly  of  the 
Dotes,^  sufficient  to  go  to  the  jury 
upon  a  auestion  raised  whether  A 
was  justly  entitled  to  them.      479 

1^.  Perception  of  the  tithe  of  com  is 
evidence  of  title  to  other  rectorial 
tithes, — as  hay.  Barley  v.  Drever 
and  others,  885 

SiO.  Mere  non-payment  of  tithes  for 
upwards  of  twenty  years,  is  no 
evidence  of  a  grant  or  release,  even 
as  against  a  i^5(  tmfroprta^or.  Ibid, 

21.  Declarations  made  b^  the  owner 
of  an  estate  against  his  own  inte- 
rest, are  admissible  in  evidence 
against  his  vendee,  although  such 
vendor  be  alive,  and  even  in  Court, 
at  the  time  that  his  decfairations  are 
proposed  to  be  used.  Wootway  v. 
Rawe,  849 

2%.  Evidence  of  perambulations  of  a 
manor,  made  within  living  memory, 
is  admissible  upon  a  question  of 
title  to  land,  although  neither  the 
party  against  whom  it  is  offered, 
nor  any  person  in  privity  with  him, 
was  present  at  the  perambulations. 

Ibid. 

ftlSt,  But  8i|ch  evidence  is  entitled  to 
very  ]ittle  weight.  Vnd, 

VIII.  Upon  particular  Issues, 

And  see  Defamation,  4. 
JLt  vide  suprd, 

ftS,  Plea — set-off*  upon  the  plamtiff^s 
promissory  note,  payable  to  the 
order  of  A,  and  indorsed  to  the 
defendant  by  the  administrator  of 
A,  Replication— that  the  cause 
of  set-off  did  not  accrue  to  the  de- 
fendant within  six  years.  The 
making  of  the  note,  the  grant  of 
administration,  and  the  indorse- 
ment, are  admitted ;  and  the  de- 
fendant has  merely  to  shew  an 
acknowledgment  within  six  years. 
Gale  v.Capron.  863 

VOL.  III. 


£4.  In  debt  for  not  setting  out  tithes, 
it  is  competent  to  the  plaintiff  to 
give  evidence  of  the  perception  of 
the  tithes  of  the  lands  in  question, 
bv  parties  not  shewn  to  be  in  pri- 
vity of  estate  with  the  plaintiff,  and 
to  produce  leases  of  the  tithes 
granted  by  those  persons  to  former 
occupiers  of  the  defendant's  land. 
Bm/ley  v«  Drever  and  others,      885 

25,  ]m  an  action  against  five  defend- 
ants, as  churchwardens  and  over- 
seers, for  goods  furnished  to  the 
poor  by  their  joint  orders,  it  is  suf- 
ficient for  the  plaintiff  to  prove 
that  they  all  acted  as  churchwar- 
dens and  overseers,  and  signed 
orders  for  the  delivery  of  the  arti- 
cles furnished,  although  one  of 
them  be  only  an  assistant  overseer. 
Kirby  v  Bannister  and  others,  119 

26,  In  an  ejectment  brouglu  by  a 
person  claiming  under  a  post-nup- 
tial settlement  against  a  subsequent 
purchaser  firom  the  husband,  decla- 
rations by  the  husband  that  he  had 
received  a  valuable  consideration 
from  the  purchaser,  are  not  admis- 
sible in  evidence.  Doe  d.  Sweet^ 
land  and  HUl  v.  W'ebber.  586 

IX.  Onus  probandi^ 
SeeBAmcRVTTy  4, 

X.  Effect  of  Evidence, 
Et  vide  suprd, 

21,  Proof  that  A,  and  B.  were  mar- 
ried in  the  parish  of  Dale,  and  that 
their  children,  C,  P.,  E,  and  F., 
were  ftopftzeef  there,  is  not  evidence 
from  which  the  Justices  are  bound 
to  infer  that  E,  was  horn  there. 
Rex  v.  Inhabitants  of  Luhbenham, 

37 
XI.  Rejection  of  Evidence, 

2S.  Where  evidence  is  rejected,  which 
is  tendered  for  one  purpose  in 
respect  of  which  it  is  inadmissible, 
but  which  is  admissible  in  another 
view  of  the  case  not  alluded  to  at  the 
trial,  the  Court  will  not  grant  a 
new  trial  as  upon  an  improper  re- 
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I/NDE«i 


fmAmksrs. 106 

EXOESSliVE  DWTRfiSft/' 

'exchequer  chamber, 

l.The  Courtof  Bicrhe«(«er€lmhiber 
has  Jiivlidietien,  «ind£i<  11  Qio.>  4, 
ft*  1'  fWi/*  4i  c.  70;  8*  4iv  to  .Cor- 
rect erroH  iti  jad^ments  of  <  the 
K.  B.  in  emMRo/nntitert^i  ffVij^At 
y.  Th^King,  (In  evron)     r   '  |J92 

EXECUTOR. 

And   9it  A80ETi*^Bvili^Nfc^<  43 — 

SnilMONB-^-^P&ACTIGK/  VIJ«     v 

I.  Liability  far  Expenses  of  Funeral. 

1.  An  executor,  who  gives  no  orders, 
is  liable  only  to  the  extent  of  the 
expenses  of  a  funeral  suitably  to 
the  rank  ^nd  circumstances  of  the 
testator.     Brice  v,  tVilson,       512 

2.  And  it  seems  that  he  is  not  liable 
at.fdl,  where  the  funeral  is  ordered 
by»  and  on  the  credit  of,  another 
person*  Und. 

A  widow  ordered  «a  extravagant 
Mineral  wiifaoiii  the  knowledge  of 
die  exfKutov,  who^  hovrever,  was 

.  prewnt  at  the  fanerali  and  did  not 
(Objeot  toit  as  eviaravagaBt*  The 
ati<fovtalttt  in  iiis  UH  barged  .the 
widow,  but  subsequently  applied 
ta/t  payment  to  the  executor,  who 
pMooised  to  pay.  An  action  was 
broi^t  agamst  the  executor  in 
his  own.  ri^ti  in  which  htf  sufiered 
judgment  by  delimit*    Held»  that 

'  the  deiendattt  was  liaMe  to  the 

whole  amoudt  of  the  reasonable 

.  ;  cbarges^  for  the  funeral  as  tirdered 

'   b^  tiae  widoww  lUd. 

y   tl.'  Ltatitityio  pay  Cosisi 

i&/xbe,«9d'aeetion.0«6.«r[4..M'4K.  if, 
A  4tH$  S0.^  peifiQeptt  oC.^eQetsi.by 

.  executors  and  admimairatilr%  in 
I  aelienfi  .Wought  J^y.tkem;  Wan  leld, 


to  actions  iriei  After  the  pMstn^ 
of  the  act,  ,whetkpr  tommeneed 
before  or  not;  althougti  the  caoae 
had  been  ttft^  A  iTTTT'  beibre 
the  passing '  of  tie'  aciJ  '  JVemas 
and  otheri,  StaemMi  ^  ▼.  Moyes. 

BBS 

5.  Ao,ex<PHi}9r49#Qii49rMi(i.f4mi 
(Mmiqiaimtmi  ^^...s^jUiffqgwidy 
<  granted,: iwi^pnmidi»i|».w  W^ee- 
I  nBml^.v^e  by  miilti^f  tinMder 

9.  term  for  yeers/vpffle^  lA  lK#  in« 
testate.     Doe  d.  Hornby  t»  Gletm, 

W.'Jt^dti^aiy. 

6.  Whef«  ^.,lli«1«|(iit0s'of  a  term* 
enters  and  occunies  for  a  ahert 
time^  and  thea  t)dn  the  poeecision, 
it  is  a  quettk^u  %^t^  jfifyv  M»i 
efaer  t)ie  ej^eeutors.iuw^  i9f  bavs 
not  assented  to.  l6e  lemy  |  eod  if 
a  party  ^ontra^  WmJlj^  fr^  an 
underlease!  it  niay  b^  ien  4a  4ie 

, jary  to  say»,  wheiher  tbe  eentoci 
was  made  v^^,iahjs.c9w%i;ight, 
or  as  i^gent  ,ta  the.  tes^sfialoii, 
MickanUan  v.  Gigfmrd.  .     92A 

EXTENT,  Mfi  d.i 

EXTRA  COSTS. 
:  '&eJafittcig^<0, '  •     i 

FEIGNED  ISSUE, 
SeeB^itEMt^TfiiU, 

FELONY. 

And  see'EnuoH,  S^tsttcss,  1.— 

I|[aucious  AltEf  Stf 

i.  ArreA,    .      ^ , 

I'.  A  pn^ta'peMni  cfiHMii  appe* 

bend  another,  upon  a  ^feMpii4eil  of 

ifeb»y>  4or  Iha  f|arp0risri«f  MT  ' 

.!'bJmi|Q  the  pteefrVwhereA^fl 

,  ,weaeeinBsittad#iaQrdflri4«;ai — 

<   tetn .  wheditr.  heiWW  the  .thie£ 

M4UI^.B4mihn>^     V  M      ..  <«16 


i/Ni>E>a 


ter 


'  '     :•   'WAT.'  '    M. 

FINAL  **J&eMENT. 

li;'lVl^e  bW5»  %W  H^ted  ttpoti  a 
jtidgrtMffWt^'sutfli  M^skdon  h  to  be 
'Cdki&ideted«^  l4^b<^i<!Kl  at  which 

'  flfltfl'  'jii(khient  IS  J^ronotmced, 
^^tmdtryJ  mt^\KSMt.  717 

FlNAl^  POBT. 

'.:  ..'.-.*'  .  .   .-.FINEi.. 

1.  Th^.Cftott  refused  tp  set  aside  an 

'  *<^iKl,-6niKe  ^onVld  Ihdt  th^  d^- 

'  ^isfbri  bf  W*  arbitrator  purported 

'to'bfe  fbunded  upon  li  title  derited 

•  ifirou^  a  fine  with  proclamations, 
'  "Wirt**  fB^  llrsl  ^oclamation  had 

beert  tntA^'  dt/oh?  tl»e  engrossment 
of  the  fin^.  Doe  d.  Fleming  v. 
Ford.  813 

FORBCARANDE; 
5ee  Assumpsit,  1. 

FORCIBLE  DETAINER. 
See  CoKvicTioN. 

FREEHOLD. 
See  Ejbctment,  1. 

*       fHAUD. 

JInd  iee  Bakkrxjpt,'  2,  4— '6eer,  1 — 
Bills  and  Notjbs,  4,  6,   7,  8 — 

I«  K  a  iFenAHBi  «ftet  AfsMhrertiig  the 

•  «liie'i|o  be*  iraiMkileiitf  duds  tMith 

*  the  pMpeftgrav  Uso«myli»caifnot 

*  «!»eov«f  the  purehase^imnev,  upon 

•  subsequently  detecting  further  eir- 


iMtliBtaMlib   &t'  'iHb  eMie  Hwed. 
>  €ecmpbeU  v.  Fleemng  xmd  jhttes, 

2.  Wbe^flrayost-mi^tM settfeMent 
n^ade  by  a  husband,  at  the  mstance 
of  the  friends  of  di6  wife,  who  at 
the  time  of  her  marriage  had  been 
emitled  to  legacies  thenin  the  haii^ds 

.  6i  excKnimm,  ami  OM  of  which 
continued  to  be  so  at  the  time  of 
the  settJement,  is  a  fraudulent  con- 
veyance witilin  27  Eiiz*  c.  6,  so 
as  to  be  yoid  as  against  creditors 
and  purchasers  for  value,  tpuiere. 
Dae  d.  Sweetland  v.  JVebber.     586 

FRAUDS,  STATUTE  OF. 
And  iee  Vte)n>ok  a!Yd  Pl»IAAA«sit. 

I.  Farol  Demise.  {Sect.  1.) 
See  Lea^e,  «. 

11.  Speciaf  Promise  to  answer  for 
another's  Default.  (Sect.  4.) 

And  see  G\3 An Aixt^tt  1. 

1.  '*  As  ybu  have  a  claim  on  my 
brother  for  5t.  I7s.  9d.  for  boote 
and  shoes,  I  hereby  undertake  to 
pay  the  amount  within  six  weeks 
fromthisdate,  14th  January,  18^8.'** 
Held,  that  no  action  lies  on  this 
undiertaking,  inasmuch  as  no  con- 
sideration appears  upon  the  face 
of  the  insthiment.  James  r,  WtU 
Ftams.  196 

S.  *'  You  will  be  so  good  as  to  with- 
draw the  promissory  note,  and  I 
will  see  you  at  Christmas,  when 
you  shall  receive  from  me  Qie 
amount  together  with  the  memo- 
randum of  my  son's, — making  in 
Hie  whole  45/."  Held,  in  an  action 
oil  this  guarantee)  first,  that  the 
ttemoranduih  referred  le  need  hot 
be  produced ; — Short^rede  v.  Cheek. 

866 

S.  Se^Tidiy,  tBat  a  ftlfRleieht  ^bnsi- 
deraiion  afipeafed,  npon  the  fiic6 

'    (^  the  guarantee ; —  IMd. 

4i  Thhf^ly,  that  the  plaintifrwttf  en- 
titled t6  recover  for  the  whole  45/. 
3rS 


m 


mv^vE/xi 


upon  pro4ii<^i(g  'a  p^timlssory  note, 
made  ^  thd  /defeodan^'^  soivior 
the  payment  of  3^t.,  and  proving 
that  he  had  withdrawn  it,  there 
being  n6 '"etftleDCGf^^f  toy  other 
nole^ilravm  by  ^ther  the,4efi^d- 
ant  or  his  son,  hayine  Been  at  the 
time  of  writinff  the  fetter,  in  the 
possession  ojf  ;tpe  {pfa|intiff.       866 

.....  ..,/.} 

FRAUPUI-ENT  ASSip^J^fENT. 

jSe«  Bankrupt. 


FRAUDULENT  CONVEY- 
JkNGR  ; 

See  EviBivce,  JS6'^FftAUD,  2, 

FREE  WARREN, 

1.  Free  warren  cannot  be  parcel  of 
a  maubf.  •  ^Mai^  v;  Dkn^si    671 

je«  Free  warren«  (bereifore,  yfjl}  n^t 
P^^^  ^y.  *  iP^^nt  <>f  ^  mamr, .  with- 
out tiie  oopur^^nasceji;  thpi^  it 

,    be  lield  with  the  mwor. ;  ,.    Jlnd. . 

S,  Free  warren  cai)  iyppcrtqin  ip  a 
nqjai^r  only  b)r  pre^onptiqn.  i6i{i?. . 

4,  free  warren  t^  grofiSf,qt  wljtxch  a* 
.girahtor  JU  seised»  will  no^  ji^f  by 
4  grant  of  a  maqpf  i^nd  t}ie  appur- 
tenanpe3.  .  ,     Jferf. 

4,  Nor  by  a,gr^j:jt  of  a  mappr^and. 
all  right  of  fidung^  fowling,  (lawk- 

.  '  ^ngj  "hunting,  ^d  shooting,  royal- 

.,  .  .ties,  franchises,  hereditatnen^„and; 

appurtenances,  belonging  to  or  in 

anywise  a^pyert^i^qipgtp  the  manor,; 

or  such  as  were  ui  and  by  the  deed; 

of  ffrant  or  letters-patent  granted' 

'.,    and  BMOi^^  by  the  crown  iu  ap^l 

,  ^  jpw^enant'to  the  manor  or  Ibrdship,! 

jut^jffictshtr^,    ■'.      '.    Ibid.- 


i"».  ^ >FUNEttAL''EXPlENSE8:''      ' 

'1.  AH  e3teci|ifor,,wlio'gfv^s  ft^^ 
]*!  ''if  IJalbte  onW  tp'tJie  ex.tel>t  b^  thef 
'"  ^xj^iises' or  a 'funeral  suhal()fe  to| 


IhkL 


the  rank  and.¥iMiaQStances  of  the 

.by  and  bn^the  cfedit  of 
person. 

iSlee  Bills  and  Notes,  1. 

.7A7/f!;)lf| 

J   <    .1.1     '♦•(:    iivii«»»ll  ,/Itjfi    >Iif    Jo 

.1..  '     r.r  r  //•>ll(;   oiIj  *j/om 

•    >•   '.n.   ..I  :i  jrin  Viifn  ri'*biiJ"« 

,  4ejte  ta j  1»  ..46Bfp»c^a,^U{i ^  by 

C;,,.waA;dQmribe4if^.pIeaaipft^  * 

..  promise  to  pay  !th^jSk}tii,U^.h^  m> 

contracted,  the  Court  sanctioned 

for  '*  pky/'- -flbMBiW  TJ^^J^/i^ 

458 
2.  "  As  you.lMfti;H  claim  on  my 

and  shoes,  I  hefeby  undertake  to 
pay  the  amount,  within  six  weeks 
from  this  dirle;  IttManuary,  1 835." 
'  ^HtMr,  dat  M^  afetionrdiBB^Aivibis 
i  '"Uttd^rfal&ig^  inasBiKh'iMB-ilqv^oa- 
sideration  appears  upon  the  face 

wf^H0rtimrui|iip[t>,'T  jwwr^!f«'; 


i<Nl»lE«. 


^9 


oili  ■)<,  /;'n(ir.)->nHA¥.(«i(n  Jnci  ',.lf 

lt,';Pcrcefiti^w)bftte  £}ihc  «fP\W«»l  is 
,  "e Wfe' of'  dflf  M'bafeil'rbtt^ria! 

iJiDi.iii:  Id    ii)>-.rt-i  ^ilj   !(■>    bin;    /ggg 

•^>»i^  I1CV.1..IJ 

r  ocf  Copyhold,  12. 

HIGHWAY. 
And  see  PLEA'iliiftJ^J^TuRNPiKE. 

1.  Under  l»^.'^,'^.  78,  (the  ce- 
neral  hij^^y^^Mfc)  a,py-warden 
may  duM[ge  in  ms  account,  law 
expenSeTiniftifx'ea'ih^h^^ischarge 
of  his  duty,  though  not  incurred 
on  the  occafim^mecified  in  the 
fifth,  section  01  tne  act.  Rex  v. 
^  mi&mf  I^te^  ahdbtnt^:  ^  S«* 
Z  Law  ieiftifenies  ihctitred '  inf  re^st- 
inga  rule  for  a  certiohL^t' to* re- 
move the  allowance  by  a  justice, 
of  th^iib6ibilV  6B  pictdMag  way- 
warden%ai;9;^^PQf|ef,w.hich  a  way- 
warden may  insert  in  his  account, 
and  which  the  justices  may  allow, 
if  they^AAik>toW^^  '         Ibid. 

a  wi^y-warden,  in  the  execution  of 
^  A^d(iti<f«4n^ilM^nliffti!liythe 
''  ^hiifti^'aet^' n^W^  i^  in 


■  ■'  }iSi  ffccotrfit,  "atld 'may  be^  MIciwed 
'''^br  ddUWed'by^'jMCicesi  m 


tfjeh^'diiR*ireti^Ji; 


h- 


r':;j:;;.;.^Qtisc::;r.:':! 

;  ItHJNOSjRFOR©"  MARKBT. 
See  Compensation,  1 .  * ' ' 


n  wit    ,ti    ii '/I  fliiiri'"    'ji.i!     »(»"    M.'i* 
nH    IV      1  >J»'I    <<"     ,1!.-   •  '     ♦•.   •..    •• 

I.  ^Aere  Aound.  See  157,  n. 

&c  Costs,  6— Error,  1,  2,  3,  4,  6 — 
New  Trial. 

.{]  j'/ij  '    !/'•*.      ,••.•: 
INFORMATION. 

,      3(e  JvSTICE;i^i^» 

INHABITANCY. 

INN  OF  OUANCfiRY.  . 

1.'  A  ttlandamu^  does  not  Ke  to  fconi- 

pd  a  party,  who  has  been  elected 

iprintipal  of  aii  Inti  of  Ch^ttCfery, 

tt)  attend  before  the '  Benchers  of 

'     the  Inn  df  Court  to  whicH  "such 

'   inn  6f '  Chancery  is  attachfei  for 

the    purpose    of    enabling   iueh 

'  B^tichers  to'd^dde  upon  tfiieva- 

'  Bdfty  bf  His  elfectloft,~unless  ft  be 

*  'shown  that  the  Benchers  of  such 

In|i  of  Court  haVe  6n  sbtn^  fbrmer 

occasion  exefdsed  s'ttcli  Juri^c- 

tionln  ittvitum,  /tejrv.  AlUn^OerU. 

one  ^c.  184 

INMKEEPKR. 

1»  A.y  oa  a  fair-^ay,  coning*  to  an 
imiikept  by.Bki  with  a  honetoui^ig, 
orders  /^.*s  sermbt  to;pal(diekDr8e 
into  the  stable,  but  gives  no  spe- 
cial direction  as  to  the  gig.  The 
horse^.is  ipwr  intp^tft$r«^le,  and 
jthe  gig  is  placed  with  pthejfi  c*^'- 
riages,  in  l^  piihJip  Tiigb^^,^  neaKT 
^hebous^e,  ivb^re  lij  is  tnepmctice 
'6f  8.  to  put  carriages  on  fat^  days. 


^30 


KNiDiB^X. 


The  gig  k  stoleti.     It.  is  answer- 
able fi>r  the  kiM.    damet  v..  Tylrr* 

■  •576 
2.  Where  a  guest  arrivea  at  om  ino 
with  a  horse  and  gig«  and  gives 
directions  to  the  ostler  to  take  his 
horse  in,  but  says  nothing  about 
the  gigi  a  promise  to  take  thei  gig 
into  the  inn  may  be  implied.  Ibid, 

INSOLVENT  DEBTOR. 

Atui  see  Outlaw&y. 

1.  IVkat  passes  to  the  Assignee^ 

1.  Upon  the  assignment  of  a  simple 
contract  debt,  the  assignor  must 
be  considered  as  having  the  order 
and  disposition  of  the  debt  with 
the  consent  of  the  true  owner,  until 
the  debtor  has  notice  of  the  assign- 
ment.    Buck  V.  Lee.  680 

II.  Remedies  of  Assignee* 

2.  The  sequestvalkm  giv«a  to  the 
assignee  of  a  bene&ed  qkrgy- 
va9fk  by  sect  ft7  of  7  Geo.  4^  0.57, 
and  for  the  f^rantipg  of  whieh  the 
order  of  adjudication  is  to  be  a 
sufficient  warrant,  does  not  relate 
back  to  the  time  of  the  aasigmnent 
to  the  fn^ovisional  assignee,  so  as 
to  entitle  such  assignee  to  be  satis- 
fied befiore  judgment  creditpn  who 
hav^  obtained  sequestrations  is  the 
interim.  Bishop  \.  Hatch-^Chuter 
V.  Same.  498 

Amd  see  Practice,  S, 

III.  Voluntary  Preference, 

3.  Semhle,  that  the  3M  sect,  of  7 
Geo,  4,  c.  57,  as  to  vohuitary  pre- 
ferences, does  not  render  a  judg' 

*  tnent  void  as  against  the  creditors, 
unless  obtained  by  collusion  with 
the  insdhrent.    Thorpe  v.  Eyre.  214 

INSURANCE. 

I.  Insurable  Interest 

1.  The  prq/Us  of  a,  business  are  in-' 
surabie;  but  they  most  be  insured 
4ui  profited    /» the  matPBr  ofarln- 


3ia 


II.  Sulnect-motter^  koa  described. 
.  A  pa^y'c^fmbtl'teidlbif'kn  insur- 
ance of  kifl  itttara^  iar  the  Ship 
Inn  and  Offices,  recover  compen- 
sation for  the  19^  of  his  business 
as  an  innkeeper,  in  the  interval 
between  tlite  fire  iaiMlilie>4ebuild- 
ing.  /W. 

.  A  warranty  tp  sail  on  9(  h^pif^ 
partiQuWr  c^^  i«.»^lfiap]|Jied 
with  by  leaving  the  barbour  on 
tliat  day  wjihout  b^vina  a  aufficknt 
crew  on'boai^  aMSfai^'yUb  re- 
maindep  of  4ie  cmv  aai  engaged 
and  ready,  taaaft*  Qrakasa^  Ese- 
culriXf  ¥•  Banras.  125 

XV.  Duration  of  flisk. 
4.  Upon  an  msntanoe  fiim  Epgknd 
to  Berbadoea,  and  sik  eoTai^jaf  the 
West  India  rnWiiy^  to  oontioue 
until  the  ship  ^haU  bfL  arrived  at 
her  final  port  of  diacnarge,  the 
voyage  temnMitea  «i  the  Jiachaige 
of  the  outv^ard  cargo  a^aay  of  the 
colonies.  '  Moere  Ma  asMtker  v. 
Taylor.  '406 

.'  The  eargo^  buying'  beofr  Imdad  at 
Borbodoes,  «xtieps  ^^^aadr  bricks 
bronght  fr«m  Rnglandt  sewri^  as 
ballast,  (though  of  grea«ter  weight 
.than  was  r<?qu]^i|er  fiu^;4i4jt  pifr- 
pose,)  but  used  in  the  nesV Indies 
also  as  m^rcb^ndiie,  Ae  Mf  n 
lost  in  Barbadoes  whije  about  to 
proceed  to  anotJier  soiony  wiii 
the  bricks  and  coats,  and  with 
other  artid^a  loaded  at  Barbadoes. 
It  i$  a  <|i»estiso.  foe  (fad  jiM97-:«be- 
ther,  notwithstandinip  ^k^  jcemain- 
ing  on  boardof  the  coals  and  bricks, 
the  outward  ^flo  had  not  been 
substantially 'Ascharged  before  the 
loss  occurred.  '   '  Hid, 

irNTESBSV. 
SeehHrnrnhnatf  1. 


FNtBlE^S. 
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tMTfiHE»T,  PAYMfiiNT  OF. 

<«'>ifiHU(i     -III    ^^^^'yl*4i«'    ''^  J '«•.:>> 
Ij^viotni    'iflJ   nf  ,T5r(T;.dfuii    mj.   >• 

•  i>iiiJ<{*jC«l£lllfla&]fflitr3lj8ir}'^i  Ml 
AmW  .'J  HI 

-k/\  .m'.v  ..  PRAdtrieB^  1. 

'Mil  I'j&eiAiftiiuMBHT^I,  ^4  84^ 

j« '.  .^  ''f^d.AiftSKjniJuiT^  i,  $• 
•';■    '  ^^'iti.  Judg€i\  Notes, 

:-X^'   An   affidavit   to   coixtiradifit  the 

II,  i^tnieiliexit  of,  a  judge  a»  to  what 

.  -i  A)ceun:ed  ai  th«  4iual  b«ftre  hUn,  is 

inadmiasible.    ile«  v«  (7r*Mi<.   106 

JURlS^ltXIp^  OF  COUttT. 
.   fSitf.AWNiiiC&iiT-^A^troi^ikYr- 

Hi  Thd' Court  in  Immco  will  notcon- 

*  -trol'tHe  illneretioii  of*  a  judg^  at 

'lim  fitoB  a^  to  direcdng^atnend- 
■  ments  of  the  record.  Doe  d;  Poo2e 
if»  ErfingtM.  646 

■"  ^-  "••      "  «mV:    '  *•  ■    '" 

.  \  oec  CERTi9ft4aL,  .. 

JVSiTERaV. 


r ...  4USTJCES-  ^,    ..» 

vftitf'^tf^  €)oi^vic<tMl-^Hioli«ruhc— - 
■  *    Malicious    Ar&sst  —  Ratk  — 

'■)/•:.   !•  I       •  '  ,   •.■•  ,.'^.'  ''    ■»■    '  '  " 

>l;..<^  ivic&lwgedmtluaifelonf^fcre 

i  •ulttlie'iiiflgfSlnkteB^  w|ia^  iqpcvi  hbar- 

'''4iig  dvidpncev'a^uitiikiiOiia'lBRil; 

an^  afterwards,  upon   additional 

is  not  entitled  to  a  naoeas  corpus 
to  be  dbchaxgeiZ  out  of  custody. 
E»f^^AUetL  35 

■^ ,  A  dispute  liAving  ariflco  nKmeern- 

. i : '  ing. goods  deposited  hyA^  with  B. 

xflfi.a.aeettrjityi  JBt^^tnioairoiii  C, 

a-^tolice  nwmtratei  a  ^^luamons 

<  requiring  aS  appeor^ce.  on  a 
day  named. — Upon  the  appearance 
befbre  C,  JL  makes  oatk  to  a 

..  DwrittMi  iafirwrnarian^tbathe  h^Reves 
the  goMti  to  haire  been  iUcfally 
paiNtiedor  disposed  of  hf  A^^-r-C. 
•  giveA  to  thfi  pasties  a.furtheeday ; 
ait  whieh,  alber  cvidfioce  beiag^ne 

<  iHto^  iJ.^ottinitB  A.  fov  ie«eattmi- 
natioB^  ona  diaige  ofituspscKHi  of 

•.  having  imkwifiiUT  diappsed  of  .the 

'  gaodBof£«:  iUd^tfaaftidbs.oharge 
was  vol  80»  madiB  ^  tt^giAie)  the 
iBBgistrate  juzisdiotiaa  oiwr.  the 
matter  under  $h^  ithaeotium  of 
the  Pawnbrokers'  Act.  (69^  &  4iO 
Geo.  3,  c.  99).    ITaifi  v,  Chambers. 

525 

3.  Whether,  in  a>  oaae  upon  itfals  sta- 
tute, properly.  b^Qqght,.  before  a 
^^stxatet  the  party  n^aji  b^  ^m- 
outted  jSwr  je-ei^anuiw  tion,  .^p^^fre. 
.        ..,,,.      .,Jbid. 

4»  Tb^.CourtijdU.Dot.iMue.ft.ioan- 
danpi  tp  n(^iff^tr^9Jip.40  aH  act 
subjecting  them  to  an  action  of 
which  theef  ^  nu^y  ^e  doubtful. 
Rex  V.'  The  Justices  of^Buckmg- 
hamshke.     '      '  68 

,    ■ .    .    ,..  .     -v    ' 

..,  .,  ,  ju,  Dpi^hk, Costs;. . 

5\  The  dnuUe  cosis  giv«ti>tx}  migis- 


9» 


i;jJixE«i 


trates  bfBSiiJM^\^/M,  s.  5,  are 
those  coflt^,  ^^,  t^k^h  are  reco- 
verable in  the  ordinary  course  of 
law,  doubled.  Thomas  y,  Saunders. 

6.  Therefqi^fijliewiiff  jWse  impri- 
sonment against  magistrates,  within 
21  Jac.  1^  the  plaintiff  obtains  an 
ord^  i(^1f^^rtgi^^It^^^A4e  for 

the  purpose  of  emur^g  an  impar- 

4    tkl  triaV.ia  ^'hldi  order  he  un,4*^^T 

'    tajie^  to  pay  to, the  tUfcncIn^ts  all 

,^  tlie  cxfra   costi   ncccsmrily    occ^i- 

'jBionecl  by  mch  eauso  b€bg  tried 

^    m  the  comity  where  the  }nul  was 

ordered  to  be  had/the  dtftiiidaDts 

are  not  entitled  to  have  such  extra 

costs  doubled.  Ibid, 

IV,  duafter  Sessions. 
And  see  QuAaTER  Sessions — Special 

7r  Th%  Cottii  wil)  nol  gravft  atdan-* 

:  4Jb8M»m«coiBimf¥ilit>g Ae jumicaflin 

§makmi  to  try)  aa  t^^^  dismiMed 

iqtyimskiQS  iu>ticd  of  trial*  wbere 

ikt  sessiona  have  granted  «  «ase 

/  u|^«  die  ^^eatioa^^nrbetber  the 

4ppe€d  ba4  boott.  rigfatily  disxoissed 

^^ivbidi  cas^  Iwa  Jbeea .  aba&doned 

^  by   the    party  ap^ying    for    the 

.  iB«iidaBg^.\.  JS^jr  v^Juslkes  pf  the 

:  WfifiMdmg^fYorMire.         767 

iI^i^OLORD  AND  TENANT. 

5it'AA^itftA^iEKt,  6— Defamation, 
•  'St^E^tPnt—TjEiAsz — Nuisance 

.A  _  ♦  * 

LEASE. 

^nfl[  fcc  Estoppel — SettlemenTj,  IV. 

j»    .,     I*,  Wiatajm^s^Q^ 

lt>  A.metnoiMdana  of  an  jq^feemsTit 
V to 7  clet,>  whidi .  oontains  wofdi:  ^  of 
.ftooeor  deiMse,  atid.r.s«fficiBatiy 
.msceftains>thfi)tefiinB  of  therntlend- 
edritediincy)  wsfll  opdrate  as  a  piie- 
r«jetat  demise,  although  it  provides 
^ior}.  the  fMspaiatipii  ;of'  a  ffittfre 
.Je^lie.    Warman  v.  yaithfisL    '  1^ 

2.  If,  under  a  parol  demise  for  more 


pilriti«thKe^cnrs^'fniid.ib^4lie  *a- 
>^  fterf  6ti  firaods^^iber^itwu,  ^ters 
oi  aild/be»n#s  teHMtt  iciMir-y«Hq  to 
viyedy^'he  j»baBndlr%aviindetidang 
'h<  €^  ^rtqair,^ilaataitte4£tnn«Hb<'f(Hd 
nodaniBoq  iRii^ii^dbitrik—h  iWiifcr, 

Ji'.ih  .r.i  ,Rid'!  ::nio[i  ini  ovboin  ^rt'l25 
«i  ili^lmosiifo,  dsdegMCB  tfiatriiejiii, 

Henlprftf^afdLtJSM  1  wpiBiifiB  aii^  dfCNt 
-  i  tim^Aod  Jh^nlyA^dW^po  iiMhiiii, 
^:«t  n  at  4iiadtian  te^ie^^r^rns^ 
.Hi^iii  tiid !  ax^eui^s^lhaiebarchive 
i>;n4t  assAtvd  tonlnBilflgBfc^VHil  if 
>  a  j^rtjr'vcoifaraot  /wiAf  ^p  Axfoui 
'  timdeHeoB^,  it>'i»ii)bafe&>«r>Ae 
r.  >  jary/  'tot  'cay?  'wttaum^iflito  nUKinil 

.  walB  madewtdi  /f^hMtsFmrnMAu 
:  cHr  as  agent  to  the  executoi^-^jftii^. 

II..  HaujkUhmM. 
i&e-AaBiTBA^knffTj^iL'  ^ '  ^'    ' 

III. .  Assiffimeii^t  ojtkt^  7Ceper#|itMu 

4.  ^.,  having  mortgaged  lip  -B^:''^ 
mises  to  C,  reserviiig  a  power  of 
re-entry,  and  afterwatfd8*i»ortgaflw 
4)0:i>a  aii  faivSrimst. .  €L'iBay<^ 
.  Hpt  the  isftle  of  /X  ast  oa  aiwrec^  to 
aft  cjeelinent'blmghiliy  jtfw'  uider 
tbr  ciaiis»  fat  Td^^Mtsy^  idbo  d. 
Mwrnolt  V.  j&<fo?<Mt.    '        ^    1^3 

LEGACY. 
LE*rtER. 

LEVARL  FACIAS.      . 

SU  AK]fJ[7IXt^— SEaU|^fi7ftAIlQ9i  • 

.  WBEL.    ,: 
'(      iS're  Crii(unal.  iNf ORM A710N ^ 
:  Defamation. 

i 

!  ilidENCE: 

!  1.  ff^Ao/  shall  aipguiU  to  a  Lifience. 
'I.  A.^  the  side  of  whose  house  joined 


Wijyt^i 


9M 


>'^^(Beftfe'tlie7Ji8HBMt'!afipdnt  is  \ 

i>MtffOffawta  sajp  jAiesB  be^apheflkoff 
."(^Mi^  ilMdj^MiUft  "Jroilr  pemniion 

.)  Hff'^pkm  d»  ttMfeiitoy  IwifcTj^&c, 
<.'.:The  motive  for  doing  this,  is,  that 
,rnl4ih«dd  sMiwinDfe  AenMMiei^ 
;)1<|}&  tlie  icdiQnHBpsMli>MUMragi*ob- 

-oit«iiiiriiipLFi|dacrt  cBtiiadr^eB.  n  «iy 
1  /8ilD0DdsJ':.^H«ldfiihat  tMr  did  Diot 

r/nopei  alwiiftdwv  iKiibe  ^idrof  ^'s 
oitlio«8e^:indrltfaBnfote  tfaaitu^.lkii^t 
J  .0iMlniciithe«d]idbw  fcr3rfln>ereeiion 
,)(QPiU»^MnlMidv  Bndgtgw.SkH' 

2.  Whetferaaoib«  right  can  be  con- 
veyed by  parol  licence,  or  wbetl^er 
it  ik  air'^eassement  Which  lies  in 

S»>''A¥bether  a  tmovI  lioenea  to  have 
•  ftho  light  aodai^  'cctmeBDobltviiet- 
)  <d)>frSin  il.^  landt'tota  window  to 

'he>.^)enediiifii-s  houaSi  which  ad- 
.  jdint  jf.'s  land,  can  be  revoked 

after  the  window  has  been  opened. 

t/wrre.  i  JWd. 

LIGHT  AND  AIR. 

LIMITATION. 

I.  Of  Adion. 

Sfe  Enclosure  —  Evii>encb,  ^S  — 

TaovER — Witness,  4. 

II.  Of  Eitate. 
See  Bakkrui^,  {T. 

LOCAL  ACT. 

S«  Compensation — Statute—   j 
Turnpike— VksTRY. 


i; 


V  MA€I8TEAIS8i     :  - 

•.    '.  .'     /   J  I.  .1  •      J  ij   ■!.    V  •: 

MALICE. 

•M'"'  ''"See  DsFAMAtfoit.' '  • '  •  ^    '^ 

Itrin  iu:)fon  for  a  mdBclous  akrest 

oh  d'lttharge'  of*  felony^  it'  is  nol  ne- 

'  C^Ssatry  for  the '  plaintiff  to  give  in 

'  evidence  the  whole  of  the  proceed- 

'  In^  befbre  the  magistrates.  Bw^e 

;y.1C%.'     '  V  ,464 

MANDAMUS. 
And  9ee  Certiorari-— Justices. 

L  Whereiilki. 

h  Th«  Court  will  not  grant  a  man- 
danms  to  chwn^vwardens  to  ^eonpel 
theni  to  assemble  the  pariahioners, 
for  the  purpose  of  taking  a  poll 
npoQ  a  nuition  to  do  cm  Hkgai  ^ci, 
which'had  been  catvied  by  a  show 
of  hands  at  a  vestry  meeting.  Res 
V.  Tke  Ckurcktpardefa  ef  Si.  Am- 
oarV,  Stmikwa^.  678 

2.-  The  adjudication^  of  the  'Quarter 
sessions,  tipon  an*  appeal  mating 
to  an  act  aone  in  pursuance  of  a 
loeal  turnpike  act,«  is  finil^  and  a 
mandamus  will  not  Jie  to  re<|uirr 
that  court  to  re?hear  such  i^peal. 
Rex  V.  The  Justkei  qf  tie  Weei 
Biding  if  YorkMre.  86 

11.  Return. 

8.  Upon  an  insufficient  return  to  a 
mandamus,  the  Court  will  not^  at 

'    the  raqsesfr  of  die  defendant,  'in-»' 
steed  of  awarding  a  jper^ptoty 

.  fnuidaiMUt'dhrectdK  proMmMr 
to  denaw  to  die  -return^-  Bnr  w. 

;    Tke  Lord  efiksMmmrtfOmdte. 

4.  iSsMft^  that  apMseoMr  coiddn^t 
;    sodemm'*  '       Ihd. 


AM 


VNOEOft 


.1  ifllANCNlC'"- 

Free  Wasren. 

■    I    •   / 

MARRfAGE, 

See  CpNSP|]jAcy,  X>  2^  ^tt-.,  , 
Evidence,  27l 

MASTER  AND'  SERVANT. 
&e  SzTUMUniXi  III.         .1 

MEBiClWE.'  ■"•^'"  •' 

1.  A  person  cneated^a  doctor  of  me- 
dicine by  sk  Scotch  imiversityy  dan- 
no  t  pr&clise  a»  a  pbysnrian  in  Bng« 
kad^  imkwa  lweiMH)d  by  tba  CMIege 
of  Physicians.   CoWtUfV.Oamegie. 

70S 

i^  Morakcspeciidly  vriiero^tfae<dd|rfle 
ia  graoled  without  staideneei  Uid. 

84  A  peisoa»  being  ^etiomly  a 
sitfamer  to  the  phuse,  goes  to  a 
tOAr^  which  k  th&aeaft  of  a  wii«er- 
'  saty,  and  ia  taid  that  a  oenain 
building  is  the  College^  thas  a  oer- 
taia  pessoa  whuift  ha  sees  in^it  is 

' '  the  librarian ;  and  this  peiaon 
-  shews  him  a  seal  in  Wa  cuttady, 

'  whsoh  ke  stain  to  b^  the  seal  o^  the 
Vaivnaityy  and  paoiaoes  aback, 

i  vritieh'  he  ntates  to^  be^  the  boeh  of 
-a^  (statute  booh)  o€  th»Uiuaer- 
sity;  and  such  person  compares 
such  seal  tuth  tbet  seal  upoa  a 
diploma^  the  genuiaeuefs  of  which 
is  in  question,  and  makes  a  copy 
(which  is  duly  examined)  from 
such  book  of  sets  of  an  entry  of 
an  act  conferring  the  decree  of 
M.  D. :  Held,  that  the  diplon^a  is 
si^^ii^tly,  autfief ^p#e4i .  9^  the 
act  conferring  the  degree  properly 
proved.  Jbid. 

4.  biaa  a^tjpaof  8]aad9«>  £ir«orda, 
fpoken  of  the  plaintiff  as  a  pbysi- 
ciaD«  w^iob'in^port  a  denial,  that  h^ 
ia  duly  qualified  to  practise  as  a 


pl^aiciiui,l(M<^kitfaff  liiukt;  under 

meot  ia  the  dedaratioii^  alleging 
that  die  f^^u^ha^e^rcised  the 
profeasiou  or  afid  wu  a  physician, 
and  sboup  sat-oii)^  ihal  he  pcac- 
1  >Mft»4>:»fc4^#qigWtf#u>bMi  i>b»^4ha^ 

MINOR. 
1.  A.  haNMilg'  a4^eafiie4  ^hM  of  ex- 

^l|^Mgf^djwi99)^pilMilBW^'4^  flf 
l(^  <^.djiieclaAifc»>p^yrtl?jaaii^|int 

,  attjt'Of  foida  inf^;«.baud%.v-7hi8 
eoutraiC^\4Le^  9S)t  b§o4fl^#4  on 

.   specially.     Hunt  v.  Massey^ .    109 

See  EilMudabm  '; 

And  see  Taovsa,  1« 

l*,A.f  having  mprt^aged  t,p.£.|  de- 
mises to  C.,  r^rvuyga'^'wer  of  re- 
entry, and  aftersRBw  mortgages  to 
2>.  all  his  istereat.  C.  may  set  up 
the  titl^  p£  p.  SL^vk  m^T  to  an 
eiectmont  brought  Vy  ^.  uuder  the 
clause  for  re-entcy^  '  Doe  d.  Afor- 
riott  V.  Edwards  tmd  others.        193 


And  see  Bills  amd  Notes. 

1.  AnactibaU^bgiiliAar^^Apfywhoy 
by  careliesaness,  pr indigence  in 
excavating  his  ovvn  grounds,  either 
causes  or  accelerates  the  &11  of  an 
adjoining  KottK.'  'iodaVk  Holme. 
i  739 


I/NDiRXi 


936 


vSee<AltBI11IAllBMT--pCEAmKr. 

'  "h  tendered  for  one  ptrpam^^  in  k-e- 
spect  of  which  it  is  inadmissible^ 
but  is  admissible  in  another'  view 
of  the  ciiitl  not  allU^ed  to  at  the 
trial,  the*  Coiiit  vitt  nut  grant  a 
new  trial  as  upon  an  improper  re- 
jection of  evidence.    Kes  v«  Qrant, 

106 

1^,  An,  iafeHoif  eoan  eannot  grant  a 
neit'  trial,  except  on  the.  groui^  of 

fraud  ^^  irrcgtiiatiiy  in  obtaining 
'    thtvierdict.'  Rtxy.Matfwrfb:^ 

Jbrd.  '  877 

III.  J4idg€$'  Notu. 
3.  The  CdttrtwlH  not  entertain  a 
motion  for  a  ne^  trial  in  an  action 
tried  before  an  under-sheriff,  un- 
less the  tender-sheriff's  notes,  veri- 
6ed  by'kmdivti,  are  in  Court. 
Barney  v.  MojmU.  472,  n. 

NEWS-ROOM. 
See  Rate. 

mi  DICIT^  jUDiGMENX  BY. 

SreAfiBlTRAKBNT,  5. 

NON  CONCESSIT. 
5ee  Plj^aduig,  6,  7. 

NON  DEDIT,  45,  a. 
NON  WW6IT>  45,  n. 

NON  SST  FACTUM.  . 

Set  P££Ai>iKd,  7. 

iiON  JFEOIFAVII. 
^ee  Pleadino,  7. 


NQNrJiQUiGDtER. 


1 


NOTICE. 


See  Bills  avd  Np^Ji^s^  III. — Costs, 

10,  11 — EnCLOSUKE  —  JUSTICES — 
QVARtER  Se8S;0NS'^SuMMOM8. 

NUISANCE, 
'  '    And  set  F&EADiKOid.  - 
I.  UabiMlif  ^  Laadhied  for  ifmsmce 


on  denoted  Premues, 


1.  A  person  y/iho  Ipin  preipises  with 
a  nuisance  upon  t^l^em,  and  subse- 
quently receites  rent,  is  liable  for 
tiiQ.  continuance,  of  th^  nuisancn. 
Rexy.Ptdky.  B27 

%,  But  a  hu»d)ord  i«  not.  KaUf  in  re- 
.  speot  of  a  new  ndaanoe^  erected 
by  his  tenant  during,  tho  lernu 

Ikid. 

3«  A  party  who  lets  preflMaca^  the 
natural  consequence  of  thnrcfiular 
user  of  which,  is»  thai  tliey  wiS  be« 
opme  a  nuisance  unless  foroperly 
attended  to,  is  liable  if  they  aAer- 
vards  become  a  nuisance  by  anch 
regidac  user.  ikid, 

4.  The  landlord  ought  in  ai|ch  case, 
either  to  stipulate  with  his  tenants 
that  they  will  do  thai  whieh  in  ne- 
•cessary  lo  pveieal  the  premises 
from  becoming  a  nuisaaca,  or  to 
raaecve  ta  himself  the  power  of 
entering  <gsr  \i^  purpope.        Ibid. 

NULIiA  BONA. 
See  £yu>£NgE9  9. 

OATH. 
Bee  Vbstby. 

ORDER  OF  REMOVAL. 
And  see  Appeal — Settlement. 
1^  The  paciflb  olf'Biihop^WeataiAulli 
'  coissistaof  aem^  townshipsy  aaoa- 
raldymainiattiing  their  peoiv  One 
m-  cnftpd  Biahon^Wwmotuh,  and 
another  Bishop-WearmoHtk-Phums* 


m 


i^miJ^XL 


*;;' A>p^{j^,V(i69eteMkl^^  will  in 

iisk  of  B.  W.  The  patq|*P«ira8 
taken  with  the  order,  and  delivered 
to  the  ov^M^'bBM  township  of 

Dim  unless  a  demand  lor  expenses 
was  waived.  This  was  refused, 
and  ttoi^t^Hb^^'^ikUen  away. 
Subseqpcuth^Ma^^n^^arden  of 
the  parun  ofB.  W.  was  served  with 
the  order,  and  the  pauper  was  de- 
Uverea^W  hiAiJwHi^JittUed  the 
pauper :  fo  4w  ?  Wftt??!*©  of  the 
toamthip  of  B.  W.,  where  the  pauper 
remained^,  ^e^— ^kst,  tliat  ser- 
vice on  die  xntirdiwarrden  of  the 
parith  of ' Bi  •  :Wi  I^ras'..  insufficient, 
being  service  upon  a  mere  stranger. 
Rex  V.  Iniftit^^  ^.^  tmmMp  of 
BUkop^Wcarmwih.  ,  .  v  •  '^^ 

i*  Siecondly,'  that  tKe  sessions  should 
have^t^ashed  the  ord^t*; ' '         77 

3.  Thirdly^  by  l>m)^uxnt  C.  J.,  and ; 

,  .,ti^  f^m^PcUtfUmii  J.— tliiit,the, 
:.. .  Ji)t^9^i^ta0f  t^towiv^ieofB.  W. 
.c»»«h^  appeal :  ag^nirt  w^o^iier,| 
...al^H^l^  ibfy  jj^ep:^.!  «^  )>ouiia  to> 
^  .ana]ntau^th^j»i»P^.,|ipder.it»  ,  77 

4.  StmbUf  that  the  order  could  not 
be  amattdM  by  substituting  thej 

,  /  ,Kprd  f •  lojvndw^"  for  **  parish* V  77 

.'I1ie.<iourt..wiljl  nQt, reverse  an.  put- 
h  lawry^  ;cm  tjbe .  gro\^iA4  that  the  de- ; 
I.  fefi?J>i^.  i»»  M»k«n  tbe^  benefit  of 
....(th^  liosolyeol;  J)ebtpr,s  iVct>.and 
«;\  iJbiat  tl^.di^bt  w^.,iusartedl  i?.  his; 
;„  1 ,  8<^^;^^ ,  /«f 4fB», V,  JJofer.    775 1 

-^1  in4(oi&})fmni^ltnchWMdfMi!}and! 

'£iioyawMir»!iy  iftodai  fitmishiif  toj 


iKtbae  *^qsheade6bdbitso;iicM  «» 

JH<fcUaodiMirAegu  ^taiffoitttseemiV^ 

^><iigDeilfiordeiirf'/for>thK  driiKiirgf)Of 

li  Ai^eedOm  fiinM^odt  aUbdo^^E. 

1  i  was  only  an   assisltele  dWfSfcr. 

Xtr6y  V.  Bamuiter  and  vihen.  119 

^.  Money  adymq^^  ^®  P^'  ^J 
the  direction  o^&iv/overseer,  may 
be  recov6r(^'')k''&ODey  lent  to 
such  overseer.  JM 

3.  ^.,  £.,  C^ttf99)&^ign  a  promis- 

''as  churckgoffK'iilM ond  ovtnttn^ 
to  pa]r  E.  or  order,  a  sum  of  moo^ 
with  intei^^t;  vdupb  sum  was  in 
fact  the  ttttMlftWA-ftan  made  by 

^  Th^:PWWfi«^;pfofRj^^h5Sfl?^ 
.,  .note,  *y  the  '^^tji^j/fjf  »^a»^ 

acknowl^m^snv^C.a^^^        to 

t^e  the  c^.Qi?JP?,^M|M.? 
.    hmitauons. 

dit^  tj^,p^  A9J3>«S??  T  lo 

^i^'w'iLsrfe^of^^^ 

liy  one  overseer,  ibr  ffie  use  o^tbc 
parish,  enaatei  a^^cAntMrt  binding 

.  upoa  Af^^m^Kk  MVT 
.  pf  %t..dep^[M]Bu»pa^^ 
ar(^l^l»tallQea  p^^i^mp^-  Af^ 

7,  Tbe  pi»hibitW.W:i?i^l^iji^  S, 
.  tfl.  137^ .  8.  j6v .«r xbei  supp^of  of 
.^ ,  j^ooda>  «Pi|erial9».o^proni<jai^  for 

1  A»  vm  ipf  faw.(«|{fl|^(|tv|e»..  or 
.'  Q^evwife  li^  ihf^  iifujqpoit.^jnd 
.  - '  .maintatiaiice  oCtboLiKiar Jbv mvciH 
.  ^fr4eiis.(w)ovi?i;fe^p;ir'dfi^iifAex^ 
r..  i^odJ^  tmiefRlihi«4^^  the 
rj^piir.^  rte,»iwWlW»-..iW*<*' 
.,v.  »W^e.  ^         ,vm\w.«11 

8.  bXll«(!froWbM«»^itpri^^'m7 


t«ffr©» 


m 


9i  'Blie  seedon^dfle^moiiap^  tefton- 

i).i4nMit8^^ibr*'W0rk  JBAnhAtaii^!  but 
"'>  iHfllfi^*  tiitet(*^bnin<tH«Kaption 

•  W^ulditie  fi>p<^wdi  nlditaaddeli- 

yd  KKKf  t>il>  'fj^f^BILl}'^''  '' ^«'^'l''   •-' 

.\>iV\V  .T  •'•^"iVn  fi  »;v: 

ill     >M*f     iin^cd'^Wr^^A    J  •■     '*''•' 

,i';  'J*,^*t0cbvefi  i^kifiyjt  'B^l'C/an*  Z). ' 
;'  !pkftriwi  in  tifade;"rif)6tt  their  j6int ; 
'''  contTfict,  and  takes  in  execution  | 
'^''%  otiW;  %ho- ihfere^tooifrf  pay*  the  j 
'^'  'WfeblS  b^tn  t ecdVered.  B.  cannot ! 
^**  ai  tW'  itcovef  agaSnst  W«  to^^le- ' 
^^  ^ndanti  fo^  b(^tribtlfioto.  iSWfer; 
"' V.  ^kkson.  .258 

'SI'  fits  remedy  &  fii  6qtiMi^,  afeln  cases ; 
^  ^'  of  if  rdfunte^^j^aytneht,  bjr'one 

*  'jpartdc^i  of*  a  debt  dtie  from  hmiself  ^ 
• ' ';  and  his  co-partnej^  upbn  .  ibeir , 
•r  jpfet'^orittact;'     "    '  ^rt^^ 

%  :^:  anfl  t:  being  ^nfcrs;  .*.  re-  • 

' ' .  tires,  and  B.  iontmue*  Ac  busmess, . 

.  .  having  the  parttifership  yfRcts ;  C'., ; 

'  a  creditor,  Deing  told  by  J8.,  that" 

,  he  BCiy9t  look  for  jpayroent  to  him 

alone,  draws  a  bill  of  estch^hge 

on  B.  for  his  debt.    The  bill  isf 

;     C&lionoured,  and  G.  gtf  es  B;  tinie^ 

^     %ci  pay*  "^  These  faets  raise  a  ques-  < 

•  tfett'lbfr  the  jiiry,  irk*tlier  Aere. 

•  wai  not  an'agteement  between  BJ 
'     antt  Cithtft  C,«houM  *ece{>t  B. 

-    fttfliii'sdledebtbi',  imdi^hduldlake! 

^  A^'btl'froita  him  alwieWwi^  ofi 

'    satisfec^  ibr  the  Mitt  €ito  fl-om! 

'  lKrth.'''Ti!k>wjwim'v.  IVri^i^anrf! 

•  awo^Aer,  '     ^  ■  /167. 
5,  'Sjich^  «kh  rigreeihtttf ,  IWloi^ed  by! 

tlife  Weeipt  of  tht  Hifl  *oii4  B. 
would  be  a  goo*  4«fem«ls9<  wa; 


'zwa.' 


^ 


!^n^  «»e.  AMENPMENT-^Bao^'-— 

RATB7-STA:ryTB,li'2,^  '^^ 

I,  ^.,'dtrrhjght«nimdri«yi  aeeep^ 

bffl  df  exchange^  and  >#hen  ^age 

'  directs  B:  io  pay  ihe'aiAbtinft  'out 

'   of  funds  fai  B.'ahfiftkb/'  Tbki  Con- 

'  tractn^nM'bediMlarMon-ape- 

*  cially.    HuM^,  Mmkef:        109 

1&  In  lin  action  i^^  a 'bilt  bf  ^ex- 
change by  B.  tmorsee,  against  C. 
acceptor,  e,  ^lla&  tbtft  the  accep- 
tance was  obtained  fr^m  him  with- 
out consideration  and*  by  the  fraifd 
of  >^.  the  drawer,  aAd'i^  ih^orsed 
to  B.  withodt  eons^erattb^,  and 
with  tioticie  of  the  ftaiJri^  ah^  of 
the  want  bf  ttinsMetirtWn  an'be- 
■  tweeh  4.  ande. ' '^feiiHef,  tbii  5. 
Inay  redk '  metely  ^tratfertift^  *  the 
fraud.   Jieydon  v.  ZAompMin.    819 
8.  If,  howffVfr^. .^.'mpiiily  assigns  a 
different  bill,  accepted  generally, 
and  the  defendant  pleads  as  before, 
'^  oinittikg' thaismtiMMft^fitlij  oA- 
•>^gilMl^willlt<  «^itoniMeri&ioiiv«  re- 
J  );AlkttMitd2a«i^  fAe»i»in^ 
i^¥«««h^  tlw'iraudll^ablMefm- 


»M 


i^jtyfeiti 


4.  Tfce  eiftttihitewgfit'df  rrti<id,gttled 

'.  ant'  wrote  bis  /nabne'  and  a'ffiMdi- 
field  acoe|>taiic&  oafcknk  ataropfed 

Saper»  and  -diHitfered'  it  •to..idie 
rawer  ftir  tke .  pumMa .  •  of .  his 
drawihg  ihidreOki  a  biU  at  ikine 
months,  but  that  the  drawer  drew 
upon  BUcfa^apiift^ilUlii^xnionths : 
The  Court  held  tha^  a,  repfic4t^oi> 
merely  denying  that  the  qefendi^ 
wrote  his  name  and  a  qualified  ^c- 
ceptanre  oh  blanfi:  staknt>e4  paf^i^ 
in  manner  and  form  &^.  3iifiu:i- 
ently  put  iA  issue  the  whole  fraud. 

.818 

IlL  WhaishaUbtMdt^beyiiMsue. 
JndieeZ,  3,  4;  tuprd. 

5.  Plea,  setroff  Hpon'  iib^  plaintiBTs 
jpromisaory  note  payable  to  the 

*  order  o(  A.^  arid  indorsed  to  tne 
defendant  by  the  administrator  of 
A.  ReriUication)  that  the  cause  of 
aei-pff  dad  not  accrue  to  the  de^ 
fena^ot  within  six  years.  The 
making  of  the  not^  the  gcant  ot 

.  admimstratio^  atid  the  indorse- 
'  ment^  .are,admitfce<^  and  the  de- 
fendant. h«9  merdy  ^  (diow  in  ac- 
knowledgment  within  six  years. 
Gnle  V.  CbprofK  863 

6»  Whether*  upaii  a  traverse  of  a 

^  ^grant  by  deed^  alleged  to  have 
been  nadie  bya  nl^t  aeiaed  in 
fee  under  a  derivative  title  which 
is  Bet  o«t  tmd  not  trHveraed,  the 
'ft'M^  of  the  grantDr  can  be  qties- 

;  tioned,  as  m  the  case  of  thb  Mi^ 
grittltitig  \fjjf  matter  of  recoil  out 
of  an  aUeged  original  seisin^  qndate, 
Motfii^x^  Dtgnts,  671 

7«  Distinctioii  between  a  traverse  by 

strangers  of  ttie  tmeratidn  of  a  dieed 

lijripl«^iiof 'ti»n  'fe<iltavit'^e.4  ami 

'  a  tr«rafiie'by  parttiMl  of  priVMl'  of 

.  «het«MiUfur  »f  the^ideed  by  pkM'of 

:   t^omfwumtdm,   '"  ^    *-' '••Wn. 

8.  Wovds  of;  i^feveUlse  to  «'i|lMe" 
' .  and  ^^  said/'  in  an  indictmeiit^'will 


tfot  pe  ii^^iTCu  w  tne  last  loiie* 
ttede^f^t,  ^falrf!  the  ^li^M^  Mtaifries 
ttlat  th'^-^otil^  1*  I'WferW^  to 

§:  Thus,  Wh^r^  in  fM  fbdhitriMA  fbr 

^  a  nuisancd^ft  wiii  alle^^d^  thfttj^e 

'  dfefendant,  if  Mi* 'iHMistfiip  of*  W., 

encroached  tnwi  d  highly  thtret 

(i.  e.  at  thfe't8i^a!^'tff 'W:)  l^d- 

' '  ing ^'fl-M  a  MgHWiy '  1h'  t!fe  Aid 

"  township;  I6a«!wg*«rt  ^^'vfflkge 

^^f  W.  t6T^to«i  «^  t(^ttiiii^ll«h. 

•  Wayfe  the  iM'iimmp,fi^m%e 

viAige  bf  W:  fb  Jthfe  tbWiiffllwW 

X.  by  a  cettahi  W1|  tAi^^  e!^dflihg 

into  tht  ^<f  ht^MHif,  )Uld'^6M(n^ 

fay  the^Mbiidiait :  ft^vM  tMUi  thai 

the  words  « there"  and  «'  the  said" 

must  refer  to  tb^  tomship  of  V. 

and  the  hkniUy  fnerel  and  not  to 

tha  tovMuUpof  &w  or  taAlsa  liUU 

wa^r  Itdading  ifimii  the  ViBn^eT  W. 

to  the  township  of  .X,,   IfFrighi  v. 

rAe  JTm^,  (iii  error).   '  692 

PEEHE  ADMlNTB^RAVrr. 

0^^  AssBts— paJicric?^  '9, 

t>OLtCt. 
jy^elwstJaAKct. 

POOH. 

.    See  Action — OvailssEfts-- 

POLLING. 
See  MAiTDAMtfff,  1; 

POOR.RAtJE/ 
See  Ra^x,    . 

P08T.NUPTIAL  6Bt*I»^ 

•    MEHTiN-' 

.';//..;.  POWER.  ."'  '.'■ 

1.  i4,  settles  Blackacre  to  certain 


IftPityKi 


Mt 


jt>f  anpourtnaenjtj  by  wiU*   .By  Us 


,,BOfl^#ll^.peYfir3?on,i:pinaJij4etor 


^1 


•*  (.' 


^ ,  ^  I.  ffxecuiion.       ^ 

1.  The  sequestration  given  to  the 
a8^^^;qf.aiu9f0lT9nt  ^)eRe8e0d 
clergyman  by  sect.  SI?  of  7  ueo.  4, 
c.  57,  and  for  the  granting  of  which 
the  order  of  adjudication  is  to  be 
a  sufficient  warMli^  does  not  de- 
late back  %Q  tliQ  time  of  the  assign- 
ment to  the  provisional  assignee, 
so  as  to  entitle.  suc|)  assignee  to  be 
satisfied  before  judgment  creditors 
who  have  dbt^bed  sequbstrations 
in  the  interim^' '  fiftAop  v.  Hatch, 
clerk— CAii<er  v«  Sttme,  498 

3.  The  34th  sect,  of:  7  Qeo.  4,  c.  57, 
which  invaUdatea  9«rtain  execu- 
tions issued  subseauently  to  the 
imprisonment  of  an  insolvent  upon 
a  judgment  on  k  Warrant  of  attor- 
ney ot  oDffnotH  A^onem,  does 
not  extend  to  a  sequestration 
gnpi^'  i^^ur^napoe  m  a  wiif  of 
setp^straHj€iam\mieA  upon  such 
a  judgment.  ^      ^  Ibid, 

8.  Whether  the  Irt&lfbp  niust  of  ne- 
cessity be  made  a  party  to  a  rule 
nisi  to  set  aside  k  Sequestration  so 
granted  by  Mm*  fiker^. .  ^        Ihidt 


'A 


V  .    \ 


4.  T^  grobiid  a  jBotiott  R^r  A  eon- 
tei^t  in*  disobeying  ^   rute    of 

Sourt^  ]|j<i:^ not  suffloiesttoitkllve 
lewn  to  tbepaiirty^eonginBliTi^e, 
'  irithout^r"^^'^''^'*^  of  a^Ot^py 
o^  such  tde^.   I^mMr  y^^Btrngas. 

.....i.     ....  .      r         .   .  •.'-...36 

«    III.  O^rtKorirW. 

^; 'l^rfdj  thai  a  judge's  order'  or  feat 

'*lbf  i  bertiorari  to  issue  ih' v^a- 

tibh; '  cari  toiily  be  jfranted   nisi. 

'  %i:  V.   /aAflMtenfs  o/   Chipping 

'Soibury/    '     '  .  l04 

'"' ^    IV;  Docket.  ■      1 

6.  The  Court  has  no  power  to  alter 
the  doAet  ^  an  tM«e,  by  adding 
the  aniqimt  of  damages  and  costs^ 
for  the  purpose  of  making  ijt  a 
docket  of  iD^t  judgnient  M  of  the 
term  whed  judgl^Qt  was  reco- 

'  covered,  pursuant  to  4  St  5  tf^^  ^ 
M.  'c.OTj— although  bV  that  act 
the^  duW  of  docketing  judgments 
is  imp<reed  Upon  an  bjjker  of  the 
Court,  and  ft  appeared  that  the 
practice  had  long  been  h)  dopket 
the  issue  only,  berore  the  trial,  the 
Judgttieht-rcnl  being  afterwards  re- 
felred  to  by  adding  Its  term  d^d 
nunib^r,  and  that  no  book  fof  Aie 
docketing  of  judMndhth  was  ki^pt 
by  the  officer.    Ht^^^^  ^r.  Watts. 

146 
V.  Jttdgh*  ifotes. 

7.  An.,  afl^davit  to  .  contrfidict  die 
statement  of  a  judge  ^  4p  .wbat 
occurred  at  the  tnafjbefbrf .  hlmi  is 
inadmissible.  lUx  v«  Gr^ni  md 
others,  .       ,    i06 

itfiid  lee  Nbw  T8lA^  III. 

■  .  \,ytNefv  trial.    "  .  *  ', 

9»,  W)i«ith«<  iwon   ahoniili  ;G«iise 

,  apiiml.  41  yuU  fpt  II  ^IMW.  trial, 

.,,wlmfe..|l|9vital«  nifi  wna  ftbtaiiied 

.„upon  ihe  ground  of  Otf  mino^r 

reception  of  evidence  to  s|ipw  in- 

Bolveney,  prendraldry  lo  phwf  of 

'  ,i«^ther  net  ofthanlouptcyf  in  Which 

1 1  ihopamiea  ftUed  aft  thti;irid,4Hii  is 
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competent  to  the  Court  to  enter- 
tain a  question  as  to  whether  a 
deed  amounted  to  an  act  of  bank- 
ruptcy, QucerCf  Botcherley  and 
anothert  Asngnees^  Sfc.  ▼•  Lancoi- 
ter.  883 

VII.  Un^anmiy  (fProceu  Ad, 

9.  Plene  adminiatravit,  and  no  assets 
at  the  time  qf  the  exMbiting  of  the 
biU,  pleaded  after  the  2  W.  4,  c.  89, 
was  held  after  verdict  to  refer  to 
\}tk^c€immencemenJtofthe9vilt.  ReeSf 
Qent.  one,  ^c.  v.  Morgan,  Executrix, 

PRESENTMENT  OF  GRANT. 
See  CoPTKOLD,  8,  9. 

PRIVILEGED  COMMUNI- 
CATION. 

See  DsFAMATIOKi  2. 

PRIVITY  OF  ESTATE. 

See  Distress,  1 — Evidence,  20— 
Pleading,  7. 

I.  itf.,  being  possessed  of  Bhickacre 
and  Whiteacre  by  the  same  title, 
conveys  Blackacre  to  £.  Evidence 
given  by  witnesses,  since  dead,  in 
an  action,  between  C.  and  A*  re- 
specting the  title  to  Whiteacre, 
brought  subsequently  to  the  con- 
veyance from  A,  to  B.,  is  not  ad- 
missible in  an  action  between  C. 
an&B,  as  to  the  title  to  Blackacre. 
Doe  d.  T.  Foster  v.  Earl  of  Derby. 

78« 

d.  Where  two  ejectments,  depending 
upon  the  same  title,  are  brought 
by  A.  against  B.  and  a^punst  C. 
respectively,  at  the  same  time,  and 
come  on  for  trial  on  the  same  day, 
and  that  of  Doe  d.  A.  v.  B.  havinff 
been  decided  against  B.,  C.'s  counsd 
consents  that  a  verdict  shall  pass 
against  him  in  Dee  d.  A.  y,  C,  on 
the  ground  that  the  evidence  is  the 
same  in  both  cases ;  the  evidence 
given  in  Doe  d.  A.  v.  B.  cannot 


be  adadtied  on  behalf  of  A.  in 
an  action  subsequently  brought, 
resi^tiuff  the  aaaie  title,  by  C. 
agauist  A,,  unless  A.  proves  d^ly 
that  it  was  agreed  between  himsdf 
and  C,  on  the  former  occasion, 
that  the  evidence  given  in  Doe  d. 
A.  v.  B,  should  be  considered  as 
repeated  in  the  action  of  Doe  d«  A. 
v.C.  782 

PROCESS. 

1.  A  defendant,  taken  upon  a  eapiis 
ad  respondendum,  is  endlka  to 
be  disenarged,  if,  between  Ae  writ 
and  the  copy  served  upon  him, 
there  is  a  variance  either  in  the 
sound  or  in  the  sense  of  the  words. 
Hodgldnson  v.  HodfUnson^      564 

2.  As  where,  in  a  camaa,  the  addreta 
was  to  the  Sherifis  of  Middlesex 
and  in  the  copy  to  the  Sheriffi  of 
Middesex.  Ibid. 

$.  The  Court  will  not  amend  a  de* 
fective  writ  of  capias.  IHd. 

PROCLAMATIONS, 
See  Vbndoe  and  Pubchasbe,  ^. 

PROCTOR. 

See  Ecclesiastical  Court. 

PROFITS. 
See  Insurance,  1,  ft. 

PROMISE. 
See  Assumpsit,  1— Evidence,  1. 

QUARE  IMPEDIT. 
See  Amendment. 

QUARTER  SESSIONS. 

See  Justices,  IV.— Special  Cass — 
Witness. 

I.  Practice. 

1.  The  Court  of  Quarter  Sessions 
has  no  authority  to  make  a  nde 
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'  'of  ^rodrt,  requiring  one  calendar 

'hi6tith*s  notice 'of  the  entry  and 
respite  of  an  appeal  against  an  order 
of  iremovaf/  in  addition  to  the  no- 
tice'of  aripeal  required'  by  9  Geo. 

,1,  c.  7,  s;  8.  And  if  an  appeal 
be  distiiisfsed'folr  Tiraiif  of* such  no- 

,*tice,  tftesiwsions  li^hy  be  required 
by'  hiandamuy  to  hear  it.  hex  v. 
Jitsticei  of  Norfolk.  •      55 

2.  The  Court,iifQi|W)|er  Sessions,  in 
a  case  sent  bv  inero  for  the  opinion 
of  the  Cotirt^'tof  K.   B.,  should' 

.tw$m  "^tkm^amdmi^m  vfs  fiaa  nvbiohi 
ihty^fawwyropB  the  evideooa  and 

Mfi«t'dia««idlaite  itself.    JRerv^Jn- 


il«  A^Quxnmmt  of  Quarter,  Sessions.\ 

S»  A  CiMMrtoC:QuartarSe9sio99^an-i 
not  be-  adjottrntd  by,tb«  crier  ii^ 
ibe«bd^nee  of  tbe  Justices.  .  RejJt 
T.Jwike^i^  M%m€$^  lip 

4.  M^here  a  party  has  been  tried  at  a 
C(lurtt>f  Quarter  Sessions,  which 
-.has  previously,  lapsed  for  want  of 
due  adjournment,  he  lias  a  right  to 
have  a  record  of  tbe  proceedings 
made  up  by  the  clerk  of  the  peace, 
altbougfa  the  objeoi  of  tbe  applica- 
tion is  to  enable  him  to  support  a 
plea  of  auterfoiti  convict.       Ibid. 

RATE. 
And  tee  EirCLOstTftE  Act. 

I.  IVhtU  Property  raiahie. 

1.  An  act,  incorporating  certain  per- 
sons for  the  purpose  of  erecting  an 
exohaage  in  L.,.  directs  Aat  the 
company  shall  provide  two  rooms, 
to  be  usedf*  public  rqonsi  for  the 
purpose  of  transacting  such  com- 
mercial business  as  the  company 
shall  think  proper,  such  rooms  to 
be  provided  out  6%  the  yearly  pro- 
Jits  of  the  undertakjog  with  audi 
articles  as  tbe  company  shall  direct 
— to  be  open  to  the  proprietors-^ 
and  not  to  be  alienable.  The  coid^ 
pany  make  and  furnish  a  iiew^^ 
^oom,  which   they  jfrovkie  wuf 

VOL.  III.  ^\ 


newspapers,  &c.,  iirwbicb  ^mblic 
notice  is  given  of  commercial  and 
nautical  information,  by  a  servant 
of  the  company  employed  to  col- 
lect it ;  and  to  whicn  non-proprie- 
tors are  admitted  upon  payment  (>• 
a  certain  sum  annuaDy.  Stoek^  in 
trade,  profits  and  other  person  iK 
property, are  not  ratable  in  L.,  but 
'  property  is  there  rated  accord ii>i^ 
to  its  fair  annual  value  to  Kt. 
Held,  that  the  company  are  rata- 
ble for  the  roooa  at  its  annual  va- 
lue-to  let,  with  reference  not  only 
'to  its  situation,  size  and  accommo- 
dation as  a  news-room,  but  also  to 
ita  attendant  TeveiHie  from  the  aii* 
nual  subscriptions. ,  Rex  r.  Liter- 
pool  Exchange  Company.  550 

2,  But  they  are  not  ratable  in  respect 
of  the  mihie  of  the  pritilege  of  the 
proprietors  in  being  permitted  to 
attend  free  of  cbairge ;.  although, 
by  a  regulation  of  the  company, 
proprietors  not  attending  are  enti- 
tled to  ffc«w  the  same  sum,  in 
respect  of  their  shares,  thai  is  pM 
by  ordinary  gabacribers.  Ibid. 

3.  Any  advaotagea  attendant  upen  a 
building,  which  would  enable  the 
owner  to  let  it  at  a  higher  rent^ 
may  be^  taken. into  tbe  account  in 
estimating  its  ratable  value.    Ibid. 

4»  Whether  tbe  owner  of  a  farm, 
composed  partly,  of  grow  land, 
who,  upon  tbe  determination  of  a 
lease,  ukea  poasessioo  of  the  farm 
by  a  servant,  who  occupies  it  for 
the  purpose  of  protection,  but 
without  dealing  with  the  land,  is 
ratable  to  the  poor  aa  a  party  be- 
neficiallif  occupying,  qtutre.  Rex 
V.  Juitica  qfB^cks»  68 

II.  Mode  of  Assessing^ 

6*    Tithes,  fbr  wlvich  'compositk)ns 
have  been  entered  into  by  the  re- 
■  tpective  occupiers,  ihay  be  rated 
in  tbe  bands  of  tbe  rector  in'  one 
efitWe  fcuia   Rex  v.  The  Justices  of 
SiMsee.  ^^^ 

:\  .6.  Vlf  on  tbe  f«t>3LS«\  ot  tbe  tectar  to 
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pay  tuch  rate,  the  justices  are 
Dound,  upon  the  application  of  the 
overseers,  to  issue  their  warrant 
for  levying  it ;  although  such  mode 
of  rating  be  inconvenient  to  the 
rector^  and  contrary  to  former 
practice.  Ibid, 

III.  Remedy  of  Party  iUegaHy  rated, 

7.  A  party  rated  to  the  poor  in  re- 
spect of  property  not  in  his  occu- 
pation, is  not  bound  to  appeal,  but 
may  replevy  any  distress  for  such 
poor-rate.  The  Oacemors  of  the 
root  of  Bristol  v.  Waite  and  others. 

359 

8f  So,  impart  only  of  the  premises  in- 
cluded in  the  rate  be  occupied  by 
him.  Ibid, 

9«  But  if  one  distress  be  taken  under 
a  warrant  to  levy  the  amount  of  a 
poor-rate,  void  by  reason  of  such 
non-occupation,  and  also  under  a 
separate  warrant  to  levy  another 
good  rate,  the  validity  of  such  dis- 
tress cannot  be  questioned  in  an 
action  of  trespass  or  replevin.  Ibid, 

10.  Where,  therefore,  to  an  avowry 
for  several  poor-rates,  the  plaintiff 
pleaded  in  bar  that  one  of  the  rates 
was  in  respect  of  property  not  oc- 
cupied by  him,  a  replication  stating 
that  such  distress  was  made  ^nder 
several  warrants  for  the  several 
rates,  was  held  to  be  good.     Ibid, 

11.  If  more  goods  are  seized  than 
would  be  a  reasonable  distress  for 
the  good  rate,  the  remedy  of  the 
distreinee  is  case  for  an  excessive 
distress.  Ibid, 

RECORD. 

And  see  StrooesTioK. 

1.  A  party,  tried  at  a  quarter  sessions 
which  has  previously  lapsed  for 
want  of  due  adjournment,  has  a 
right  to  have  a  record  of  the  pro- 
ceedings made  up  by  the  clerk  of 
the  peace,  although  the  object  of 
the  application  be  to  enable  him  to 
support  a  plea  of  auterfoits  convict. 
Bex  V.  Justices  of  Middlesex,     110 


REGISTERED  OWNER,  LIA- 
BILITY OF. 

See  Ship. 

RELATION. 

See  Sequestkation. 

RENT-CHARGE. 
See  Demakd,  II. — Dnrmiss,  1. 

RENT. 

See  CoPYHotD — ^Distress— 
Estoppel — Nti^AKCE. 

REPLEVIN. 

And  see  Rate. 

I.  Where  a  replevin  cause  is  removed 
into  a  superior  court,  the  defend- 
ant may  avow  there  for  a  different 
cause  from  that  for  which  he  avow- 
ed in  the  court  bdow.         560(a) 

REPUTATION. 
See  EviDEHGB. 

RESCISSION  OF  CONTRACT. 
See  Fraud. 

REVOCATION  OF  LICENCE, 
See  LicEKCE. 

RIENS  PASSA  PER  LE  FAIT, 
51,  n. 

RISK. 
See  Iksurance,  Vf, 

ROLLS. 
See  CooKOViT. 

RULE  OF  COURT. 

See  Evidence,  8— Practice,  IL— 
Quarter  Sessions. 

SALARY. 
Set  SettlemenTj  III. 
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SAVINGS*  BANK. 

1.  When  deposits  are  made  by  a  be- 
nefit society,  of  whom  a  part  have 
since  been  expelled  by  magistrates, 
who  had  no  authority  to  interpose, 
the  managers  of  the  bank  are  not 
compellable^  upon  the  application 
of  the  members  so  illegally  ex- 
pelled, to  appoint  an  arbitrator  to 
settle  disputes  as  between  such 
managers  and  the  depositors.  Rex 
V.  Wttham  Savings'  Bank.        416 

ft.  Nor  in  any  case  where  deposits 
have  been  made  on  behalf  of  a  so- 
ciety, are  the  managers  compellable 
to  appoint  an  arbitrator  upon  the 
application  of  individual  members, 
not  being  the  representatives  of 
the  whole  or  of  a  majority  of  such 
society.  Ibid. 

5.  Magistrates  have  no  authority,  un- 
der 49  Geo.  S,  c.  125,  to  make 
orders  enforcing  rules  of  a  benefit 
society,  which  have  not  been  duly 
inrolled.  Ibid. 

4.  By  the  rales  of  a  savings'  bank, 
deposited  with  the  clerk  of  the 
peace,  pursuant  to  57  Geo.  3,  c.  13, 
8.  2,  entries  of  deposits  are  to  be 
made  in  a  book  kept  by  the  bank 
for  that  purpose  and  in  a  duplicate 
account  book  to  be  kept  by  the 
part^  making  the  deposits>  which 
duplicate  is  to  be  a  voucher  for  the 
party  producing  it,  and  a  receipt 
for  the  bank  when  handed  over  to 
them.  A.  deposited  in  the  name 
of  B.9  and  afterwards,  without  B.'s 
authority,  received  back  the  amount 
and  delivered  up  the  duplicate  ac- 
count  book:  Held,  that  B.  still 
continued  to  be  a  depositor.  Rex 
y.  Trustees  and  Managers  of  the 
Cheadie  Savings'  Bank.  418 

6.  A  party  is  not  entitled  to  a  man- 
damus to  compel  a  savings'  bank 
to  refbr  to.  arbitration,  under  9 
Geo.  4,  c.  92,  8. 45,  unless  he  shew 
himsdf  to  the  Court  to  be  at  the 
time  a  depositor.  Ibid, 

SCOTCH  DIPLOMA. 

See  Medicine. 


SEQUESTRATION. 

See  Annuity,  4— tPbactice,  2. 

SETTLEMENT. 

And  see  Justices — Order  of  Re- 
moval— Quarter  Sessions. 

I.  By  Apprenticeship. 

And  see  post,  16. 

1.  A. 9  by  indenture,  executed  by 
himself  and  the  parish  officers,  is 
bound  apprentice  in  husbandry,  in 
respect  of  an  estate  rented  by  B. 
under  C.  A.  never  serves  jB., 
(who  is  not  shewn  to  be  conusant 
of  the  binding,)  but  is  taken  by  the 
overseers  to  C.,  and  serves  him  in 
his  trade  of  a  stocking-maker. 
A.  gains  no  settlement  by  the  ser- 
vice, either  as  under  an  original 
binding  to  C,  or  as  under  an  assign- 
ment from  B,  to  C.  Rex  v.  /«- 
habitants  of  St.  Cuthbert's,  JTells. 

100 

Z,  A  parish  apprentice  left  his  mas- 
ter and  went  to  live  with  his  father 
in  another  parish,  working  with  his 
father  in  the  same  trade  at  which 
he  had  previously  worked  with  his 
master.  The  master  having  claimed 
the  apprentice,  agreed  with  the 
father,  m  May,  to  deliver  up  the 
indenture  upon  payment  of  four 
guineas,  in  August.  The  appren- 
tice continued  with  his  father, 
working  at  the  same  trade,  until 
August,  when  the  indenture  was 
delivered  up  and  the  money  paid. 

Held,  first,  that  there  was  no  disso- 
lution of  the  apprenticeship  until 
August,  (if  then); 

Secondly,  that  the  service  by  the  ap- 
prentice with  the  father  was  refer- 
able to  the  indenture ; 

Thirdly,  that  the  apprentice  gained  a 
settlement  in  the  parish  in  which 
he  resided  with  his  father.  Rjsx  v. 
Inhabitants  of  Gwinear.  297 

3.  Whether  a  parish  apprentice  un- 
der age,  is  capable  of  assenting  to 
the  cancellation  of  V\\a  iudeatore  of 
ap|irent\c«d;iip,  qucere.  ^97 
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4.  The  premium  for  an  apprentice- 
ship was  paid  by  the  trustees  of  a 
charitable  fund.  On  the  day  of 
the  binding,  the  apprentice  was  pro- 
vided with  a  suit  of  clothes  by  the 
parish  ofRcers,  in  contemplation  of 
the  binding,  but  without  any  ex- 
press .  stipulation  to  that  effect : 
Held,  that  this  was  not  an  expense 
within  56  Geo.  3,  c.  139,  s.  11, 
making  requisite  the  assent  of  two 
justices  to  the  indenture.  Rex  v. 
Inhabitants  of  Quainton.  289 

II.  By  Estate. 

5.  A  surrenderee  gains  a  settlement 
by  a  residence  of  forty  days,  upon  a 
copyhold  to  which  he  is  afterwards 
admitted.  Rex  v.  Inhabitants  of 
Thruscross.  284 

Semble,  that  the  settlement  is  com- 
plete without  the  admittance.  Ibid. 

III.  By  Hiring  and  Service. 

6.  A  hiring  at  so  much  per  month  is 
a  hiring  for  a  year.  Fawcett  v. 
Cash.  177 

7.  A  general  hiring,  in  the  absence  of 
any  custom  to  rebut  the  presump- 
tion, is  to  be  presumed  to  have 
been  a  hiring  for  a  year.  Ibid. 

8.  A  clerk  hired  at  12/.  lOs.  per 
month  for  the  first  year,  to  advance 
10/.  per  annum  until  the  salary  is 
180/.,  is  hired  for  at  least  one  year. 

Ibid. 

9.  A  settlement  is  gained  by  a  pri- 
vate, who,  whilst  on  the  permanent 
staff  of  the  local  militia,  is  hired 
and  serves  for  a  year.  Rex  v.  In- 
habitants of  St.  Mary,  Colchester, 

113 

10.  A  contract  by  which  a  servant 
hires  himself  as  a  footman  and 
groom,  is  not  dissolved  by  a  sub- 
sequent contract,  by  which  he  en- 
gages to  bind  himself  to  serve  in  a 
different  character  at  higher  wages, 
and  in  a  foreign  country,  although 
the  servant  accompanies  his  mas- 
ter into  such  foreign  country,  the 
service  performed  abroad  being  the 


same  as  that  originally  cootracted 
for.  Rex  v.  Inhabitants  of  Buck- 
ingham.  72 

11.  A  servant,  by  accompany  iog  bis 
master  into  a  foreign  country  dar- 
ing a  portion  of  the  year  for 
which  he  had  contracted  to  serve, 
(the  service  abroad  being  refera- 
ble to  the  yearly  hiring,)  is  not 
thereby  disabled  from  acqairing  a 
settlement  by  service  in  England. 

Ibid. 

12.  A  clerk  hired  generally  by  the 
year  at  a  certain  salary,  may,  upon 
a  dissolution  of  the  contract  by 
mutual  consent,  within  the  year, 
recover  salary  pro  rat^,  withoat 
any  express  agreement  to  that  ef- 
fect.    Thonuu  V.  miliams.      545 

13.  The  contracts  of  a  trader  widi 
his  clerks  and  servants,  are  not  dis- 
solved by  his  bankruptcy.  There- 
fore the  clerk  of  a  trader,  against 
whom  a  commission  issues  during 
a  current  year  of  the  hiring  of  such 
clerk,  may,  after  the  bankrupt  has 
obtained  his  certificate,  recover  bis 
salary  for  the  whole  year.       Ibid. 

14.  So  also,  he  may  recover  pro  rai^ 
where  the  contract  has  been  dis- 
solved by  mutual  consent  within 
the  year,  but  after  the  issuing  of 
the  commission.  Ibid. 

15.  The  departure  of  the  clerks  upoo 
the  ceasing  of  the  trade,  is  evi- 
dence of  such  a  dissolution.    Ibid. 

16.  J.  agreed  with  B.,  a  flannel  ma- 
nufacturer, for  twelve  months,  to 
learn  the  art  of  weaving  flannel, 
A.  to  receive  one-half  of  what  he 
earned,  and  find  himself  in  meat, 
drink,  and  lodging,  and  B.  to  have 
the  other  half  for  teaching:  Held, 
a  defective  contract  of  apprentice* 
ship,  and  not  a  contract  of  hiring 
and  service.  Rex  v.  Inhabitants^ 
Newtown,  Montgomeryshire.     306 

16.  A,,  for  two  successive  years,  was 
hired  by  jB.  as  a  farm  servant,  torn 
a  few  days  after  Michaelmas-day, 
until  the  Michaelmas-day  follow- 
ing, at  certain  wages  for  the  whole 
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time.  A  few  days  after  the  Mi- 
chaelmas on  which  the  second  hir- 
ing expired,  B.  paid  A,  the  wages 
agreed  upon,  ana  asked  him  if  he 
chose  to  go  on  with  him ;  to  which 
A.  replied  "yes:"  Held,  that  this 
conversation  was  not  evidence  of  a 
ycarfy  hiring,  so  that  a  service  un- 
der it  might  he  connected  with  the 
antecedent  service.  Rex  v.  Inha^ 
bitants  of  Ardington.  d04 

IV.  By  Renting  a  Tenement, 

17.  Between  the  passing  of  59  Geo. 
3,  c.  50,  and  6  Geo.  4,  c.  59,  A. 
rented  for  a  year  of  jB.  a  dwelling- 
house,  and  of  C.  a  stable,  at  the 
respective  rents  of  8/.  and  6/.  6«. 
both  in  the  same  parish,  but  un- 
connected. A.  occupied  and  paid 
the  year's  rent  for  both :  Held,  that 
he  gained  a  settlement  by  such  oc- 
cupation. Rex  V.  Inhabitants  of 
Gosforth.  SOS 

18.  Under  6  Geo.  4,  c.  57,  a  party 
gained  a  settlement  who  rented  two 
dwelling  houses  in  different  parts 
of  the  same  parish  for  a  year,  at 
yearly  rents  of  less  than  10/.  each, 
but  together  exceeding  that  amount, 
although  he  onlv  occupied  one  him- 
self and  underlet  the  other.    Rex 

V.  Inhabitants  of  fTootton.        81 2 

19.  The  words  *'  separate  and  dis- 
tinct," in  59  Geo.  3,  c.  50, 6  Geo.  4, 
c.  57,  and  1  fFtll.  4,  c.  18,  operate 
to  exclude  an  occupation  of  one 
tenement  jointly  with  another  per- 
son^  and  not  with  another  house, 
&c.  Ibid. 

20.  No  settlement  can  be  gained  since 
1  Will.  4,  c.  18,  by  renting  a  t^ne- 
nent  in  which  rooms  are  underlet. 
Rex  V.  St.  Nicholas,  Rochester.    21 

21 .  A  settlement  was  gained  under  6 
Geo.  4t^  c*  57,  by  renting  two  dis- 
tinct dwelling-houses,  although 
only  one  were  actually  occupied  by 
the  party  himself.  Rex  v.  inhabit' 
ants  of  Iver.  28 

22.  A.  demises  by  deed  to  B.  and 
C.  jointly,  at  16/.  apyear.    B^  ^^ 


cupies  and  pays  the  rent  and  the 
rates.  Semble,  that  evidence  is  in- 
admissible to  shew  that  it  was  in- 
tended that  B.  should  be  sole  tenant 
and  that  C.  was  merely  a  surety. 
RexY.  Inhabitants  of  Great  Waker' 
ing.  47 

23.  A.  lets  a  house  for  a  year  at  20/. 
to  B.  B.  underlets  for  a  year  at  the 
same  rent  to  C,  who  occupies  dur- 
ing the  whole  year.  In  the  mid- 
dle of  the  year  B.  surrenders  to  A,f 
who  accepts  C.  for  his  immediate 
tenant,  upon  a  new  demise  from 
year  to  year  from  A.  to  C. ;  C 
gains  no  settlement  under  1  fTiU. 
4i9  c.  18.  Rex  V.  Inhabitants  of 
Banbury.  292 

24.  Semble,  that  payment  of  rent  by 
A.f  the  vendee  of  the  goods  of  B., 
to  prevent  a  distress  for  rent  due 
from  B.,  is  a  good  payment  of  rent 
hyB.  within  1  fTiU.  4,  c.  18. 

Ibid. 

V.  Emane^tion. 

25.  In  1829,  a  dauffhter  of  full  age 
hired  herself,  with  the  consent  of 
her  father,  with  whom,  up  to  that 
time,  she  had  lived,  to  a  farmeri 
at  weekly  wages,  to  work  for  him 
during  harvest.  She  remained  with 
the  farmer  three  weeks,  and  then 
returned  to  her  father.  In  the  fol- 
lowing year  the  daughter  hired 
herself  again  to  the  same  farmer, 
to  assist  in  the  harvest,  and  the 
father  received  the  wages  from  his 
daughter  on  her  return.  On  both 
occasions,  a  returning  home,  as  soon 
as  the  harvest  should  be  over,  was 
intended  by  the  daughter  and  ex- 
pected by  the  &ther:  Held,  that 
the  daughter  was  emancipated,  pet 
Denman,  C.  J.,  Taunton,!,  and  /w- 
teson,  J. ;  dissentiente,  UttUdalet  <^* 
Rex  V.  Inhabitants  of  Oulton.      62 

26.  Semble,  that  where  a  child  is  of 
age,  emancipaUon  is  to  be  primi 
facie  presumed.  Ibid* 

27.  SeciMi  wbeie  the  cUld  is  under 
ag;e;  Rid. 
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SHERIFF. 

See  Abbest,  8 — Evidbwcb,  9,  10 — 
-  Undbb-shbbiff. 

SHERIFFS  OFFICER. 

See  Evidence,  10. 

SHIP. 
jl»d  see  Insu&akgb. 

I.  LiabUity  of  Ovmen. 

1.  Thfi  registered  owner  u  not  liable 
£nr  articles  furnished,  without  his 
order,  for  tlie  repair  of  a  vessel 
diartered  for  a  year,  to  a  party 
wbo  has  iindertafceQ  to  repair  the 
ship  during  that  term.  Ruve  v. 
Dax^  and  othere.  87S 

2.  Nor  where  there  is  no  chafier- 
party,  unless  the  goods  were  or- 
dered by  the  agent  of  the  owner, 
or  were  bene%ial  to  him.       Ibid. 

^  The  registered  owners  of  a  steam- 
boat let  it  to  A.^  the  captain,  for 
one  ye4r«  tbs  boa(  (o  be  repaired 
by  A.t  the  engine  by  the  owners, 
who  were  to  appoint  an  engineer : 
Held,  diat  the  owners  were  not  lia- 
ble for  repairs  unconnected  with 
die  engine,  ordered  by  A.       Ibid, 

SHIPS  REGISTRY. 

See  Conviction. 

SHORT-HAND-WRITER'S 
NOTES. 

S9e  EviPBMcVi  9. 

SIMONY. 
See  Am sKDMBiiT,  2,  d. 

SINGLE  BILL,  157,  n. 

SLANDERi 
SH  Det  akatxon* 

SPECIAL  CASfi. 
And  see  Justices. 
i.  The  Court  of  Quarter  Sessions, 
ID  a  case  sent  by  them  for  the  opi- 


nion of  tiie  Cenrt  of  K.  B.,  diould 
state  the  eonc&moHe  of  fact  which 
they  draw  from  the  evidence,  and 
not  the  evidence  itself.  Bex  v.  In- 
hakUamts  of  St.  Cutkberi'e,  IVeUt. 

100 
2.  A  case  sent  baek  to  the  sessions 
to  be  re-stated,  must  be  heand  de 
novo,  as  upon  a  new  trial ;  and  if  a 
contrary  conclusion  is  come  to,  they 
may  make  a  new  order  aocoiduiply. 
Rex  V.  Bloxam,  385 

SPECIAL  DAMAGE. 
See  Defamatsoii. 

STAMP. 
I.  Agreements, 

1.  An  agreement  to  indemnify  A. 
from  ail  costs,  charges,  damages, 
or  other  expenses,  which  lie  may 
incur  as  bail  for  fi.,  requires  an 
agreement  stamp  under  55  Geo.  3, 
c.  184,  tlie  arrest  of  £.,  and  con- 
sequently the  liability  of  ^.,  being 
(ot  more  than  20/.,  though  the 
costs  8^c.  incurred  do  not  amount 
to  that  sum.  Wrigley  v.  Smitk, 
tie  elder.  181 

II.  Deeds. 

2.  Where  a  deed  is  produced  bearing 
the  proper  sump,  the  Court  wiS 
receive  it  in  evidence,  without  en- 
tering into  the  question  whether  it 
was  affixed  upon  the  payment  of  a 
sufficient  penalty,  and  within  pro- 
per time*  although  it  is  proved  not 
to  have  been  stamped  when  exe- 
cuted. Res  v.  InhabitmUs  of  Prej^ 
ton,  31 

5.  But  with  reference  to  the  efect  of 
the  deed,  the  Court  will  inquire 
into  the  time  when  it  was  stamped* 
in  cases  where  stamping  within  a 
limited  period  is  required  by  sta- 
tute. Ilnd, 

III.  PoH-Stamping. 

And  see  2,  8,  #aiprd. 

4h  A  memorandiuB  indorsed  opon  sn 
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jflstrument,  purporting  to  be  an 
acknowledgment  by  the  cotmnis- 
tionera  of  stamps  of  the  payment 
of  a  penalty,  isnot  evidence.    Hid. 


STATUTE  OP  FRAUDS. 

See  FftAUDs,  Statute  of. 

STATUTE. 

And  see  CsatioEABi — Cokthact— 
OvEltssEa—RAti?. 

I.  How  deecribed, 

1*  Where  an  indictment  for  a  con§pi- 
facy  to  lay  an  information  for  an 
ofience  prohibited  by  a  certain  sta- 
t«te,  with  knowledge;  that  the  of- 
fence had  not  been  committed,  the 
statute  was  stated  as  an  act  passed 
in  the  second  and  third  years  of  the 
reign  fire,  the  judgment  was  ar- 
rested.   Rex  V.  BUrs  and  another, 

475 

^.  An  act  passed  in  a  session  of  par- 
liament, extending  into  two  years 
of  a  reign,  tnay  in  pleading  be  des- 
cribed as  an  act  passed  in  a  session 
faolden  in  the  two  years.         Ibid, 

11.  Public. 

3.  In  addressing  the  Court  in  aggra- 
vation of  punishment,  upon  a  con- 
viction for  a  nuisance^  it  is  compe- 
tent to  the  prosecutor  to  advert  to 
provisions  contained  in  an  act  re- 
lating to  a  private  company,  if  such 
act  contain  a  clause  declaring  it 
to  be  a  public  statute,  though  it  be 
not  referred  to  in  any  of  the  prose- 
cutor's affidavits.  Rex  v.  Equitable 
Gas  Company.  759 

III.  Construction. 

4.  A  company  for  efiecting  improve- 
ments in  a  town,  is  empowered  by 
statute  to  take  certain  lands  &c., 
up<Hi  giving  notice  and  making  com- 
pensation, the  amount,  if  not  agreed 
upon,  to  be  ascertained  by  a  jury; 
and  if  assessed  at  more  than  was 
offered,  the  company  to  pay  "  the 


costs  of  the  notices  and  precepts, 
and  of  summoning  the  jury  and 
witnesses,  and  also  of  the  inquest  :*' 
Held,  that  a  party  whose  property 
was  assessed  at  more  than  the  sum 
offered,  was  entitled  to  his  general 
costs  attending  the  trial.  Rex  v. 
Justices  of  the  City  of  York.  685 
5.  But  not  to  the  expenses  of  survey- 
ing. Ibid. 

STEWARD. 
See  Copyhold. 

STOCK  IN  TRADE,  ASSIGN- 
MBNT  OF. 

See  BAKX&uPTCt,  1,  S,  S,  4< 

SUBPCENA. 

See  Witness,  S,  3. 

SUGGESTION. 

1.  On  the  trial  of  an  action  upon  a 
special  contract,  with  the  money 
counts,  evidence  is  given  of  a  ipe- 
cial  contract,  but  the  jury  find  a 
general  verdict  for  a  turn  (\em  than 
40s.\  being  the  precise  amount 
which  the  plaintiff  would  have 
been  entitled  to  recover  under  the 
count  for  money  had  and  received : 
Held,  that  the  defendant  Is  not  eA« 
titled  to  the  entry  of  a  suggestion 
on  the  roll,  that  the  action  was 
brought  for  a  debt  not  amounting 
to  40«.  in  order  to  deprive  the 
plaintiff  of  costs,  under  the  pro- 
visions of  a  court  of  requests  act. 
Mansfield  V.  Brearey.  471 

2.  The  Court  are  bound  by  the  re- 
cord as  returned  by  the  under- 
sheriff.  Ibid, 

SUMMONS. 

1.  Whether  the  service  of  a  writ  of 
summoni,  under  %  WUl,  4,  c.  3^, 
in  which  an  executor  is  not  de- 
scribed in  his  repeaentative  cha- 
racteti  is  notice  toYi\m  of  the  coro- 
mencament  of  nxk  aotum  agnail  bim 
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in  that  character, — so  as  to  render 
him  liable  to  a  devastavit,  if  he 
pay  debts  of  an  equal  degree  with 
that  sued  for,  between  the  service 
of  the  writ  of  summons  and  the 
filing  the  declaration,  quaere.    ft05 

SURETY. 

See  Action — Settlement,  %% — 
Witness,  4. 

SURRENDER. 

And  fee  Copyhold,  1, 10— Settle- 
ment, 5. 

I.  fVhai  shall  amount  to, 

1.  A.  demises  to  B.,  who  underlets 
to  C.  In  the  middle  of  both  terms 
it  is  agreed  between  A,  and  B, 
that  B.'s  tenancy  shall  cease,  and 
between  A,  and  C.  that  C.  shall 
hold  under  A.  for  a  longer  term. 
This  arrangement  enures  as  a  sur- 
render from  B.  to  A,,  and  a  new 
demise  from  A,  to  C.  Rex  v.  In- 
habitanti  of  Banbury.  292 

SURVEYOR  OF  HIGHWAY. 
See  Highway. 

TAXATION  OF  COSTS. 

See  Attorney — Costs — Ecclesias- 
tical Court. 

TENANT  IN  COMMON. 

See  Ejectment,  2. 

TERMOR. 
Set  Annuity,  1. 

TITHES. 
And  see  Enclosure. 
I.  Evidence  of  Title. 

1.  The  decisions  against  raising,  as 
against  a  lay  impropriator,  a  pre- 
sumption  of  a  release  or  grant  of 
tithes,  from  continual  non-payment 

;    of  them,  are  so  strong,  that  the  Court  | 


of  Error  in  the  Exchequer  Cham- 
ber refused  to  overrule  them, 
though  dissatisfied  with  the  grouad 
upon  which  the  decisions  rest,  and 
referred  the  parties  to  their  remedy 
by  writ  of  error  in  parliament. 
Boffley  V.  Drever  and  others.  885 
I.  Perception  of  the  tithe  of  com^  is 
evidence  of  title  to  other  rectorial 
tithes, — as  hay.  IM* 

3.  In  debt  for  not  setting  out  tithes, 
it  is  competent  to  the  plaintiff  to 
give  evidence  of  the  perception  of 
the  tithes  of  the  lands  in  question, 
by  parties  not  shewn  to  be  in  pri- 
vity of  estate  with  tbe  plaintiff— 
and  to  produce  leases  of  tbe  tithes 
granted  by  those  persons  to  former 
occupiers  of  the  defendant's  lands. 

Ibid. 

II.  Composition. 

4.  Tithes  for  which  compositions  have 
been  entered  into  by  the  respective 
occupiers  may  be  rated  in  the  hands 
of  the  rector  in  one  entire  sum. 
Rex  V.  The  Justices  of  Sussex.   263 

5.  Upon  the  refusal  of  the  rectpr  to 
pay  such  rate,  the  justices  are  bound, 
upon  the  application  of  the  overseers, 
to  issue  their  warrant  for  levying 
it;  although  such  mode  of  rating 
be  inconvenient  to  the  rector  and 
contrary  to  former  practice.     Ibid. 

TITLE. 
L  To  Chattels. 
See  Trover,  5. 

II.  To  Real  Estate. 
See  Vendor  and  Purchasbb. 

III.  ToTUhes. 
See  Tithes,  I. 

TITLE  DEEDS. 

1.  In  an  action  by  A.  against  B.,  B. 
cannot  object  to  the  production  of 
the  title  deeds  of  C.  Mqrston  v. 
Domes  ^  m/e,  executrix,  ^c.  861 

2.  Nor,  though  C.  refuses  to  produce 
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tbem,  can  B.  object  to  the  reception 
of  parol  evidence  of  their  contents. 

Ibid. 

TOLL. 
L  Inrnvmty  from. 

1.  Bv  ancient  charters,  the  king,  being 
seised  of  toll-traverse,  granted  to  a 
dean  and  chapter,  for  themselves, 
addtheif  freeholders  and  other  men, 
that  they  should  be  quit  of  toll  :— 
Held,  that  a  copyholdef ,  who  makes 
beer  for  tale  upon  the  premises 
holden  by  him  of  the  dean  and 
chapter,  and  within  the  liberty  of 
the  church,  throughout  which  the 
dean  and  chapter  possess  jurisdic* 
tion  by  virtue  of  the  charters 
granted  to  them,  is  exempt  from 
the  payment  of  lolls  in  respect  of 
a  cart  ladan  with  stick  beer.  Lord 
Middleton  and  others  v.  Lambert. 

841 

2.  A  fortiori,  is  hC  exempt  from  pay- 
ment of  tolls  in  respect  of  sheep, 
part  of  his  farming  stock  on  his 
copyhold,  going  to  a  fair  to  be  sold. 

Ibid. 

3.  Whether,  if  one  of  the  ecclesiasti" 
cat  body  bad  claimed  to  be  free  from 
toll  in  respect  of  merchandize,  the 
charter  would  have  been  held  to 
give  to  him  sucb  an  immunity, 
fwrfe.  Ibid. 

n.  Remedy  for. 
And  tee  TaovKft,  2,  9. 

4.  A  canal  act  gives  the  company  tolls 
for  all  goods  carried  along  the  ca- 
nal ;  which  tolls,  if  not  paid  upon 
demand,  they  are  empowered  to  re- 
cover by  action,  or  they  may  seite 
the  goods  or  other  things,  in  respect 
whereof  sucb  rates  ought  to  have 
been  paid  and  the  vtueU  faden  there- 
tnthf  and  detain  the  same  until 
payment  of  such  rates  and  all  ar- 
rears due  from  the  owner  of  the 
boats;  and  if  iuch  goods  are  not 
redeemed  within  seven  days  after 
tbe  taking  thereof,  the  same  are  to 
be  appraised  and  sold  as  la  cas^  ^^ 

VOL.  III.  ^* 


a  distress.  Held,  that  this  clause 
does  not  empower  the  company  to 
sell  the  boats.  Held  also,  that 
their  right  to  seize  is  confined  to 
the  limits  of  tlie  canal,  and  that 
therefore  they  are  not  autboritfcd  to  ' 
seize  goods  after  tfaey  bave  been 
landed.  Ibid. 

in.  Demise  of. 

5.  Whether  a  contract  for  the  demise 
of  tolls  by  the  trustees  of  a  turn- 
pike road,  signed  by  one  only  of 
two  persons  appointed  by  the  trus- 
tees to  the  office  of  clerks  to  the 
trustees,  is  a  valid  demise  under  3 
Oeo.  4,  c.  126,  s.  67,  quctre.  Lee 
V.  Nixon  and  Davison,  44 1 

TRAKSCRIPT  OF  RECOIID. 
See  Ebboe. 

TRESPASS. 

5eff  WiTKfiSB,  1. 

TRIAL. 
See  Cost's,  VI. 

TROVER. 

I.  Title  qf  Plasni^. 

1.  B.  mortgages  to  A.  certain  lease- 
hold coal  mines,  and  barges,  &c. : 
B.  afterwards  demises  tbe  mines, 
and  assigns  the  barges  to  C. :  A. 
may  bring  trover  against  /).,  who 
tortionsly  seizes  and  sells  the  barges 
and  part  of  the  produce  of  the 
mines.  Frastr  v.  Swansea  Canal 
Navigation*  391 

II*  Conversion* 

2.  The  seizure  and  sale  were  for  tolls 
claimed  to  be  due  to  a  canal  com- 
pany :  Held,  that  no  injury  resulted 
to  A.  until  the  sale^  and  that  there- 
fore an  action  brought  within  six 
monibs  of  tbe  sale,  but  more  than 
SIX.  months  after  tbe  seizure,  was 
not  baned  by  a  Awx%t  m  the  eanai 

i       act,  \\u\\t\ng  ^b^  commcBcemant  of 
a. 
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actions  for  any  thing  done  in  pur- 
suance o(  that  act,  to  within  six 
months  after  the  fact  committed.  391 

3.  Semble,  however,  that  in  an  action 
by  C,  in  respect  of  such  seizure  and 
sale  the  period  of  limitation  would 
have  run  from  the  time  of  the  ori- 
ginal seizure f  whether  the  action 
were  framed  in  trespass  or  in  trover. 

Ibid. 

III.   Justification, 

4.  C.  having  committed  an  act  ,of 
bankruptcy  after  the  seizure  and 
sale,  upon  which  a  commission  is- 
sued within  two  months  of  the 
seizure  and  sale:  Held«  that  in 
trover  by  A.  against  the  canal  com- 
pany, to  recover  the  value  of  the 
barges  and  coals,  the  company 
could  not  set  up  the  title  of  the  as- 
signees under  the  72d  section  of  6 
Geo.  4,  c.  1 6,  even  supposing  them 
to  have  .passed  to  the  assignees 
under  that  section  of  the  act.  Ibid. 

TURNPIKE. 

jind  see  Toll,  5. 

1.  The  adjudication  of  the  quarter 
sessions  upon  an  appeal  relating  to 
an  act  done  in  pursuance  of  a  local 
turnpike  act,  is  €nal,  and  a  manda- 
mus does  not  lie  to  require  that 
Court  to  re-hear  such  appeal.  Rex 
V.  The  Justices  of  the  West  Riding 
of  Yorkshire.  86 

UNDER-SHERIFF. 

See  New  Trial — Suggestion. 

UNDERTAKING. 
See  Agbeeusnt — Guarantee. 

USURY. 

I.  What  shall  amount  to. 

1.  A  deed  by  which  A.,  in  considera- 
tion of  200/.,  grants  to  B.  an 
annuity  or  rent-charge  of  20/.  a- 
year  for  sixty  years,  is  not  on  the 
face  of  it  usurious.  Ferguson  v. 
Sprang.  665 


2.  To  raise  the  question  of  usury  apon 
a  declaration  on  such  a  deed,  the 
defendant  must  plead  an  usurious 
contract,  and  thereby  raise  an  issue 
of  fact  for  the  jury.  Ilnd, 

3.  The  declaration  is  good  upon  de- 
murrer.  ^^« 

4.  When  it  is  a  matter  of  calculation 
other  than  the  very  simplest,  whe- 
ther a  contract  is  usurious,  the 
Court  will  not  look  at  it  to  ice 
whether  it  is  so;  that  is  a  questioa 
for  the  jury.  J^W. 

5.  The  risk  of  the  insolvency  of  the 
grantor  of  an  annuity  otherwise 
usurious,  is  not  such  a  risk  of  the 
principal  money  as  will  operate  to 
make  such  a  grant  valid.         Ibid. 

VARIANCE. 
L  In  Process. 

1 .  A  defendant  taken  upon  a  capias 
ad  respondendum,  is  entitled  to  be 
discharged,  if  between  the  writ  and 
the  copy  served  upon  him,  there  is  a 
variance  either  in  the  sound  or  in 
the  sense  of  the  words.  HodglaM' 
son  V.  Hodgkinson.  564 

2.  As  where  in  a  capias  the  address 
was  to  the  sheriffs  of  Middlesex, 
and  in  the  copy  to  the  Sherifls  of 
Middesex.  Ibid. 

And  see  Amendment— Evidence — 
Suggestion  on  the  Roll. 

VENDOR  AND  PURCHASER. 

See  Arbitrament,  1,  2 — Baneruft, 
2,  3,  4 — Contract. 

I.  Evidence  of  Contract. 
1.  By  the  conditions  of  a  sale  of  two 
houses  by  auction,  the  purchaser  is 
to  pay  a  deposit  into  the  hands  of 
the  auctioneer,  and  the  vendor  is  to 
deliver  an  abstract  of  title  within 
ten  days.  A.  pays  a  deposit,  signs 
an  agreement  as  purchaser,  and  ob- 
tains a  receipt  from  the  auctioneer 
for  the  money  paid,  as  for  a  deposit. 
The  abstract  not  being  delivered,  A. 
brings  an  action  against  the  anc- 
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tioneer  for  the  deposit.  Held^  that 
the  production  of  the  receipt  and 
of  the  conditions  of  sale^  without 
producing  the  written  contract 
signed  bj  A,  was  insufficient.  Cur- 
tit  V.  Greated.  449 

II.  Ttik. 

2.  The  vendor  of  a  leasehold  is  bound 
to  shew  the  lessor's  title  to  demise, 
unless  it  be  otherwise  stipulated  in 
the  contract  of  sale.  Soutcr  t.  Drake. 

40 

3.  No  agreement  to  dispense  with  the 

grodnction  of  the  lessor's  title  will 
e  implied  from  the  circumstances 
of  the  term  being  nearly  expired, 
the  small  value  of  the  property, 
and  the  absence  of  any  premium. 

Ibid. 

4.  In  1818>  A.  conveys  Blackacre  to 
B.,  B.  becomes  bankrupt,  and  bis 
assignees  convey  in  1833  to  C. 
In  1824  A.  had  conveyed  BUckacre 
to  D.  It  is  competent  to  Z).  in  an 
ejectment  brought  against  him  by 
C.  to  shew  that  in  \S\QA.  bad  not 
the  legal  estate  in  Blackacre.  Doe 
d.  Oliver  v.  Poxpe//  and  Pyne.    6 1 6 

5.  The  Court  upheld  a  title  depending 
on  a  fine  with  proclamations,  al- 
though the  first  proclamation  had 
been  made  before  the  engrossing 
(or  recording)  of  the  fine.  Doe  d. 
JTemtng  and  others  v.  Ford  and 
Wkk.  .  813 

III.  Bights  of  Vendee: 
And  tee  Wabbantt,  1. 

6.  If  a  vendee,  after  discovering  the 
sale  to  be  teudulent,  deals  wi£  the 
property  as  his  own,  he  cannot  re« 
cover  the  purchase-money,  upon 
subsequently  detecting  further  cur- 
cumstancea  of  the  original  fraud. 
Campbell  v«  Fkeming  and  Janee. 

S34 

VERDICT. 
See  Cbbtiokabi,  6,  7,  8 — Eriniiii^g 

12 — SUOOBSTION.  ^ 


VESTRY. 

I.  Mode  of  voting  in  Vestries, 

1 .  By  a  local  act  the  inhabitants  of 
the  parish  of  C,  paying  church  and 
poor  rates,  were  empowered  to 
elect  guardians  of  the. poor.  In 
the  vestry  act  (58  Geo.  3,  c.  69,) 
which  regulates  the  mode  of  voting 
in  vestries,  there  is  a  proviso  that 
that  act  shall  not  affect  the  right  or 
manner  of  voting  in  any  vestry  held 

.by  ancient  usage,-  or  by  a  special 
act.  Held,  ihnt  this  proviso  did 
not  except  the  parish  of  C.  from 
the  operation  of  58  Geo.  3,  c.  69, — 
and  that  to  bring  a  vestry  within 
the  exemption  it  must  have  a  pecu- 
liar  conttiiviion.  Rex  v.  Chtrch- 
vardens  of  Clerkenwell.  41 1 

II.  Oath  of  Vestrymen. 

2.  A  local  vestry  act  directs  that  ves- 
trymen shall  take  an  oath  that  they 
will  faithfully  execute  the  duties  re- 
posed in  them,  as  vestrymen  ap- 
pointed in  pursuance-  of  that  act, 
and  that  they  are  duly  qualified  ac- 
cording to  the  rate  of  qualification 
thereby  prescribed.  By  a  public 
vestry  act,  the  constitution  of  the 
vestry  is  changed.  Vestrymen 
elected  under  the  new  act  cannot 
be  reonired  to  take  the  oath  pre- 
scribed by  the  former  act.  Rex  v. 
8i.  Paneras.  42fi 

UI.  E&gibUHy  of  Vestrymen. 

3.  In  parishes  within  the  metropoli- 
tan police  district,  or  in  which  the 
rated  house-holders  exceed  3000, 
persons  to  be  eligible  as  vestrymen, 
and  to  be.eapable  of  acting  as  such 
within  1  8c  2  IFiU.  4,  c.  60,  must 
be  resident  householders  rated  upon 
a  rental  of  40i:  Aid. 

4.  But  it  is  not  necessary  that  such 
rating  should  be  in  respect  of  pro- 
perty in  their  own  occupation,  ibid. 

5.  So,  as  to  eligibility  in  parishes  not 
being  within  the  metropolitan  po- 
^ce  dbtrict,  OT  ibe  city  of  London. 

Aid. 
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6.  S09  as  to  capaeity  to  act  as  vestry- 
meo  in  iucfa  parishes^  iembie.   Ibid, 

IV,  Eieetion  of  Vestrymen, 

7.  ta  partsbes  which  hare  adopted  the 
veitry  act  of  1  &  2  fflli.  4,  c,  60, 
the  mimber  of  festrymeii  to  he 
loited  out  at  the  first  election  of 
vettrymcii  under  that  act,  h,  one- 
third  of  those  teitrymefi  who>  at 
the  time  of  the  election^  were  in 
Mhtai  eMstet^cCi-^nbt  ottC'tliinl  of 
a  complete  restfy, — nor  one-third  of 
a  cdm^ete  vestry  deducting /rom 
tuck  tArd  the  nuiiiber  of  the  tacan- 
cies.  lifid. 

8.  A  parish  is  not  *'  ditlded  into  dis- 
llicts  for  ecclesiMleal  or  other  pur- 
poses/* within  1  6c  2  trill.  4,  c«  60, 
s.  22,  where  a  small  portion  of  the 
parish  is  annexed  to  a  chapelry  cre- 
ated in  an  adjoining  parish,-«or 
where  the  parish  has  been,  for  the 
oottvenience  of  collecting  the  poor- 
rates^  divided  into  fonr  districts, 
which  districts  have  been  adopted 
by  the  retaming  officer  of  a  borough 
(within  which  the  parish  is  situ- 
au)  far  the  purpose  of  taking  the 
poll  at  an  election  for  members  of 
pAriiament.  lind. 

V«  Adjournment  qf  Veitry  Meeting. 

9.  Where  a  meeting  tat  the  eieetion 
of  churchwardens  talies  place  in 
the  pariah  cbmtbi  in  pursuance  of 
%  notice  that  such  meeting  would 
be  held  at  the  parish  church,  and 
that  in  case  a  poll  should  be  de- 
manded the  meeting  would  be  im- 
mediately a^oumed  to  the  town- 
ball,-^the  chainnani  upon  a  poll  be- 
ing demanded, .  may  aiyoum  the 
meeting  to  the  town-hall,  although 
a  miQority  of  the  voters  present  ob- 
ject to  such  a^iournment.  Reg  v. 
The  Archdeacon  of  Chester.      4 1 3 

10.  The  right  of  a4)ourning  the  busi- 
ness in  progress  at  a  meeting,  is 
vested  in  the  persons  assembled, 
and  not  in  the  chairman.         tbid. 


VOTING. 

See  Mandamus— VfiSTVT,  I. 

WAGES. 
jSieeSsTTLEMBNT,  6,  7,  8, 12,  13, 14. 

WARRANT  OF  ATTORNEY. 

Sep  AjfNUITT,  2|  3,  4 — PftACTlCS,  2. 

WARRANT  OF  COMMITM£NT. 

And  tee  Juaricfca. 

1.  The  return  to  a  habeas  corpos,  di- 
rected to  a  gaoler,  stated  that  the 
prisoner  was  received  by  him  under 
a  warrant  of  commitment,  reciting 
a  conviction  under  the  act  for  the 
prevention  of  smuggling,  (S  tc  4 
Witt.  4,  c.  53,  which   antnorizes 
justices  to  amend  their  warrant  of 
coromiiment,} — that  on  a  subse- 
quent day  some  person  came  to  the 
eaol,  took  away  the  warrant,  and  left 
m  lieu  thereof  another  warrant,  dated 
the  same  day,  under  the  hands  and 
seals  of  the  same  justices,  but  which 
contained  no  statement  ofits  being  a 
substituted  warrant ; — and  that  un- 
der this  warrant  he  had  since  de- 
tained the  prisoner :  Held,  that  it 
did  not  sufficiently  appear  that  the 
second  warrant  was  substitated  by 
the  authority  of  the  justices,  and 
that  the  prisoner  was  therefofe  en- 
titled to  be  discharged^     Ra  v. 
Etmy  and  Sawyer.  733 

WARRANTY. 

1.  A  horse  is  sold  with  a  warranty  of 
soandness  for  twenty^fonr  bonn: 
Held,  thiit  mere  knowledge  of  un- 
sotitidness  by  the  seller  does  not 
vitiate  the  sale.  Bywaier  t.  Rich- 
ardeoH.  748 

2.  Certain  rules  were  posted  up  at  a 
repository  for  horses,  regulating 
sales  by  private  contract  there: 
Held,  that  parties  contracting  at 
the  repositoiy  having  notice  of  the 
rules,  impliedly  adopted  the  terms 
of  the  rules.  Ibid. 
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WAYWARDEN. 
See  Highway. 

WIFE. 

See  Agbnt,  1 — Bankrupt,  5 — Con- 
spiracy, 1— Evidence,  26,  27 — 
Fraud,  2. 

WILL. 

See  Bankrupt,  5,  6,  7— Evidencb, 

2,3,4,  17,  18. 

WINDOW 
See  Licence. 

WITNESS. 

And  see  Ejectment — Evidence- 
Costs,  VI. 

I.  Competency, 

1.  In  trespass  qnare  clausum  fregit,  a 
person  claiming  to  be  the  owner  of 
the  locus  in  quo,  may  disprove  the 
plaintiff's  title.  JFoolway  v.  Rowe. 
^  849 

II.  Subpana  duces  tecum. 

2.  A  witness  broaght  into  Court  to 
produce  a  document,  under  a  sub- 
poena duces  tecum,  may  be  com- 
pelled to  produce  it  without  being 
sworn.     Perry  v.  Gibson.  462 

III.  Attachment, 

3.  This  Court  has  no  power  to  grant 
an  attachment  against  a  witness  for 
disobeying  a  subpoena,  issued  out  of 
the  Court  of  Quarter  Sessions,  ilex 
V.  Room.  725 


IV.  Attesting  Witness, 

And  see  Evidence. 

4.  In  an  action  against  A.^  upon  a 
promissory  note,  more  than  six 
years  old,  and  which  purported  to 
be  the  joint  and  several  note  of  A, 
and  £.,  and  the  signature  of  B,  to 
which  purported  to  be  attested  by 
C  ;  evidence  of  payment  of  interest 
within  six  years,  by  B,,  is  not  suf- 
ficient to  take  the  case  out  of  the 
statute  of  limitations,  unless  the 
attesting  witness  is  called,  although 
it  appears  that  A,  signed  the  note  as 
surety  for  ^.,  whose  name  had  been 
previously  subscribed  to  the  note. 
iVyldc  and  another  v.  Porter.   585 

WORDS  OF  PRESENT  DEMISE. 
See  Lease. 

WORK  AND  LABOUR. 
See  Overseers. 

WORKHOUSE. 
See  Overseers. 

WRIT  OF  SUMMONS. 

See  Summons. 

WRIT  OF  TRIAL. 

And  see  New  Trial — SuooestioN. 

1.  The  judge  of  an  inferior  Court,  to 
whom  a  cause  is  sent  by  writ  of 
trial,  cannot  certify  to  deprive  the 
plaintiff  of  costs,  where  less  than 
40*.  is  recovered.  Wardroper  v. 
Richardson.  889 
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